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(0^  If  the  Common  Law  and  Ecclefiailical 
Law  differ,  and  the  Proceeding  is  not  accord- 
ing to  the  Common  Law,  a  Prohibition  lies. 
[But  where  the  Common  Law  gives  no  Remedy^ 
it  lies  not.^ 

fl.  TF  a  Toxafuetfor  a  Ugacy  in  the  Ecclefiaftical  Court,  and 
I    the  defendant  there  fays ^  That  the  legacy  was  given  on 
•*'  conation  that  hejbouid  not  difturb  the  execution  of  the  wiU 
of  the  devifor,  and  alledgcs  that  he  diflurbed  him,  &c.  and 
lb  the  condition  broken.     If  they  will  not  allow  there  fuch  con-* 
£tion  upon  a  legacy^  yet  no  prohibition  lies,  becaufe  a  legacy  is 
a  gift  by  the  ecclefiaftical  law  for  which  no  remedy  is  in  our 
law  ;  and  therefore  inafmuch  as  it  is  due  by  the  ecclefiaftical 
law  only,  it  may  be  ordered  and  allowed  according  to  the  eccle- 
fiaiBcal  law,  and  the  executor  who  is  to  pay  it  has  not  any  remedy 
hit  in  Chancery  by  way  of  equity^  M*  15  Ja.  B.  between  Jrilfon  and 
Wilfiny  agreed  per  Uuriam,  and  prohibition  denied.     But  this 
was  denied  partly  becaufe  it  doe»^ot  appear  to  the  Court  whe- 
ther this  plea  was  difallowed  there  or  not.] 

[2*  So  upon  a  fuit  for  a  legacy  in  the  Ecclefiaftical  Court,  if 
the  defendant  there  fays,  lliat  it  was  given  upon  condition  that 
dteplinntsff  (being  a  feme)  Jhould  not  efpoufe  any  man  without  the 
afifU  cf  his  executor^  and  that  (he  had  efpoufed  J»  S»  without  the- 
i^nt  of  the  executor;  and  fo  the  condition  broken.  If  they 
fallow  tins  condition  there,  yet  no  *  prohibition  fhall  be  granted  *  FoL  300.' 
far  the  caufe  aforefaid,  but  he  is  put  to  his  remedy  in  the  '■*'"ir""»^ 
Chancery.  Mich.  15  Ja.  B.  in  the  faid  Cafe  of  Wilfon^  agreed 
by  Winch  and  Warburton;  and  Winch  faid  that  he  had 
known  it  to  be  lb  adjudged.] 

[3.  If  a  man  Itbels  in  the  Ecclefiaftical  Court  againjl  an  ad*  For  the  ^in 
mmMrator  after  refufal  of  the  executorfbip  for  a  legacy^  and  he  f**'  ^f  ^'^ 
cam  prove  ibe  will  by  which  the  legacy  was  given  but  by  one  wtt*  ^^^^^y  f^^ 
ag|},  and  therefore  they  will  not  allow  it^  yet  no  prohibition  ritual,  and 
Bes  \  Sat  by  our  law  there  is  not  any  tcftament  where  there  ^^  ^^^^^y 
»  not  any  ezecuror  \  and  therefore  if  they  will  gi?e  him  relief,  SJ^^owaT 
Voi^JVni.  B  they 


manner,  they  may  give  it  in  what  manner  thejr  pleafe.  Hill*  37  ISd 
tiiough  dif.  B-  R.  per  Curiam.] 

tercnt  from  *  •* 

ours.  2  Salk. 

^47.  HilL  1  W.  &  M.  B.  IL  Shotter  v.  Friend. 

If  ontmakes  [4.  If  z  man  libels  in  the  EcclefiaiUcal  Conri  Jir  his  child's 
m  will,  but  p^^  againft  an  adminiftrator,  who  pleads  there  that  the  father  of 
aeecluor  ^  ^^'^  plaintiff  tnade  a  teftatnent  mncupativej  and  thereby  dewfed  a 
tkii  is  no  term  to  the  defendant^  and  died  nvithout  making  any  executory  where* 
^\"»  ^'"b"  ^t^^  '^'  defendant  took  the  admintftration^  &c.  And  this  plea  is 
ifibc^rii.  rj^rf  becaufc  he  cannot  prove  it  but  by  one- witnefsj  yet  no 
nary  commits  prohibition  fhall  be  granted,  becaufe  by  our  law  no  teftament 
l^^^^tlTthi  ^^  ^^io'^^^d  i*^  which  there  is  not  any  executor  ordained,  though 
wiiianfuxed,  the  Ecclcfiaftical  Court  will  compel  him  to  perform  the  will,  if 
the  legatees  he  proves  it,  as  their  law  requires.  Hill.  37  El,  B.  R.  per 
to  whom      Curiam.] 

anyltgacy  *«•***  j 

is  devifed 

by  fuch  will,  may  fue  the  adminlft-rator  for  their  legaieies  in  the  Spiritual  Court.    Agreed. 

Noy  12.  Chadron'v.  Harris. 

In  the  cafe  of  a  nvncypative  zor/l,  which  is  merely  fpiritual,  and  is  null  in  their  law,  unledi 
proved  by  two  witnelfes  at  leaft,  no  prohibition  Hiall  go,  though  they  difallow  the  will,  be- 
caufe proved  by  $nf  wiinffs  onl^  ;  for  that  Court  has  the  cognizance  of  the  prekaU  of  tisiUs.  Btd 
yet  if  a  nvocaiion  of  fuch  will  is  pleaded  there,  and  proved  by  one  witncfs,  and  they  refiife  the 
plea  for  want  of  fuiEcient  proof,  a  prohibition  fball  go.    Adjudged.     Carth.  143.  Shotter  ▼• 

Friend. 

* 

L  ^  3  [5*  If  a  naan  makes  his  fon,  being  an  infant ^  his  executor^ 
and  during  his  infancy  he  makes  two  other  guardians  to  the  in- 
fant, and2\{o  makes  by  the  fame  will  Pwofupervifors^  anddevifes 
certain  legacies  out  of  the  profits  rf  certain  land,  to  be  paid  at  cer* 
tain  days ;  and  appoints  alfo  by  the  wiU,  that  the  guardians 
fhall  enter  into  an  obligation  to  thefupervifors  to  pay  the  legacies  at 
the  days  appointed  by  the  will.  In  a  fuit  in  the  Ecdeiiaftical 
Court  to  compel  the  guardians  to  enter  into  the.  obligation  as 
is  afbrefaid,  if  thcj  fay  thai  they  cannot  raife  the  legacies  out  of 
the  profits  by  the  days  aforefaid^  and  thir.plea  is  refufed^  a  prohi- 
bition fhall  be  granted.  Tr.  16  IJa.  B.  between  Walkeden 
and  adjudged,  and  prohibition  granted.] 

Yelv.  92.  [6.  [So]  If  a  man  makes  a  will,  and  thereby  gives  a  legacy  t$ 

Ci'^dVc-t'  y*  ^'  ^^^^^'^  revokes  the  willy  and  ^s  intefatey  and  the  ordi- 
291.292.  in  11*^  grants  adminifiration  to  J.  Z).  agmnft  whom  J.  S.fties  for 
Cafe  of  Ri-  the  legacy  in  the  Ecclcfiaftical  Court,  and  J,  D.  there  pleadr 
I>i^lbo^°°  ^'  ^'  revocation  J  and  ofters  to  prove  it  by  0/i^  witnefs^  which  is 
rough.  Per  rcfufcd ;  for  this  plea  is  in  effeA  that  he  made  no  will.  Tr« 
Hale  Ch.  J.  ^  Ja,  B.  R.  bctwceu  Brown  and  Wentworthy  prohibition  granted 
^^      after  debate,  but  demurrer  upon  the  coimt.] 

heft  is 
of  c^kfiaftical  conufance.  Tliough  they  have  cognizance  of  the  original  inatter«« 

hew^qndant  pleads  a  revocation,  which  is  aa  tnciitnt  of  temporal  cognizance,  and 
inaoie  ac^commort  law,  they  ought  to  try  it  as  the  common  law  would  ;  and  if  they  try  it  fo» 
and  allow  ««|  witnefs^  they  may;  otherwife  a  prohibition  lies,  a  Salk.  547.  ShoUcrv.  Friend. 

— And  iftthey  udmit  the  proof  of  one  witne/jf,  whether  he  be  a  credible  witnefs,  or  not,  they 

Ihall  judge ;  arid  the  party  has  no  remedy  but  by  appeal.     Ibid.  ■  But  per  Gilbert  Ch.   Bd 

tliis  fcems  to  intrench  upon  their  jurifdi^ion ;  for  if  they  cannot  judge  by  the  law  whether  the 

wiU 


>will  U  revoked  or  not,  tbcy  cannot  judge  whether  there  is  a  will  or  no  wUI ;  and  the  deoyiof^ 
them  to  prove,  unle&  they  will  do  it  by  one  witnefs,  is  denying  tbcm  to  determine  touching  the 
^alidiw  of  a  will  of  a  peribnal  eftale,  which  all  allow  to  be  of  ccclc(iaiUcal  conulaDCS.  G.  £q* 
K.  8o3.  HiIL  za  Geo.  in  Cafie  of  Mariot  v.  Mariot. 

£7.  If  an  executor  wJt prove  the  teftament  in  the  Ecdcfiaftkal  Agteed 
Court  ky  one  mtnefsj  and  this  is  difallowed;  yet  no  prohibition  f^L*^?* 
fhall  be  granted,  becaufe  they  have  jurifdiftion  of  the  matter  spotter  v. 
and  proceeding.    Tr.  4  Ja.  between  Brown  and  JFentwortA  Frie«i— 
aerc«i.1  '     ^^  ^^  Spirf* 

**  ^  tual  Court 

proceadt  in 
emitter  mriiyJpirituAt,  dni ptrta^ntpg  to  thtir  Courts  according  to  the  civil  law,  though  their 
proceedings  are  againft  the  rules  of  the  common  law,  yet  a  prohibition  doea  not  lie ;  as  if 
they  refufc  a  (ingle  witnefs  to  prove  a  will ;  for  the  conufance  belongs  to  them.     Noy  i«.  Cha- 

dron  V.  Harris. S.  P.  But  when  in  fuch  cafe  collateral  matter  arifes,  which  ii  not  of  their 

conulance  properly,  there  the  courts  of  common  law  enforce  them  to  admit  fuch  f  vidence  ai 
(be  commoa  taw  would  allow.  Per  Holt  Cti.  J.  ht.  Raym.  Rtp.  aai.  aaa.  Pafch.  9  W.  3« 
in  Cafe  of  Breedon  v.  Cill. 

[8.  If  a  man  libels  in  the  Ecclefiaftical  Court  ^^j  pen/ton  Cro.j.  ai;* 
Vihere  be  never  demanded  it,  though  the  Statute  of  34  H.  8.  ?*•  3-  S-  c. 
£19.]  which  gives  remedy  for  fuch  penfions,  is  where  it  is  nviU  JJ^n7orthat 
fidily  denied,  be  JbaU fue  in  the  EcclefiaJUcai  Court,  yet  no  prohi-  thedefen- 
bition  {hall  be  granted,  becaufe  the  fuit  belongs  originally  to  <*«"'  ^«»°« 
the  Ecclefiaftical  Court.    H.  6  Ja.  B.  R.  between  Bulbrook  and  ^l^t^re  were 
Bridges.    Per  Curiam.]  tuteihurchn^ 

fued  in  the 
Spiritual  Court,  furmiiing  in  his  libel,  That  whereas  for  xo  yearSi  ao  years,  40  years,  and  60 
years,  he  ought  to  fay  fervicc  in  the  one  church  on  one  Sunoay,  and  in  the  other  church  the 
other  Sunday^  akemis  vicibus;  it  was  agreed  ke'Jhould  [ay  fervke  every  Sunday,  and  have  4/.  viz. 
40i.  ofeaihviU,  t»  be  taxed  of  the  inhabitants ;  and  that  the  plaintiff  being  taxed  ^d.  had  noa 
paid,  ^c.  And  becaufe  he  doth  not  alledge  a  prefctiption,  time  whereof,  Sec.  a  prohibition 
WIS  prayed ;  but  upon  motion,  becaufe  it  is  but  a  penfion,  and  merely  fpiritual,  and  triable 
there,  and  it  is  not  neceflary  to  alledge  a  prefcription  but  for  60  years ;  it  was  well  anou^h, 
and  ihall  be  intended  time  whereoft  &c.  unleft  the  contrary  he  (hewn ;  and  for  that  the  fuit 
was  before  the  prohibition,  and  affirmed  in  the  appeal,  a  confulution  was  granted,  without 
inforcing  him  to  appear  and  plead  to  the  prohibition.  Cro.  J.  666.  pi.  3.  Pafch.  ai  Jac. 
3.  R.  Gilby  v.  Williams,  parfon  of  Leath  and  Lannoit  in  GlamorganQiire. 

Abiffiop  lued  for  a  peniion  to  w^hich  he  intttled  himfcU* by  prefcription :  tha  defendant  fuggeftcd 
for  a  prohibition,  that  it  being  by  prefcription  the  Court  had  no  cognizance  of  it ;  and  cited 
for  it  Lord  Coke's  opinion,  a  Infl.  491.  But  it  was  refolved  by  Kcyling  and  Twifden  (the 
other  J.  being  abfem),  that  penfions,  though  by  prefcription,  mignt  be  fued  foe  in  that  Court, 
they  Inving  cognizance  of  the  principal.     And  they  faid  that  Coke's  opinion  is   p  i. 

not  warranted  by  the  hooka.     Vent.  3.  Mich,  ao  Car.  a.  B.  R.  The  bilhop  of  1-       3       J 
Lincoln  v.  Smith. 

So  where  the  fuggeftion  was,  that  the  Und^  out  oftohich^  toere  monajiery  lands  which  came  to  the 
king,  and  he  granted  them,  &c.  and  that  the  plaiutijf  claims  under  that  grant,  and  thai  he  covenanted 
to  dijcharge  the  faid  lands  of  all  penhons,  &c  and  this  upon  the  Statute  of  ^^  H,  8.  cap.  iq.  which 
appoints  the  fuit  for  pennons  in  fuch  cafes  to  be  in  the  Conrt  of  Augmentations,  and  not  elfewhere. 
Bat  the  Court  would  not  grant  it  without  producing  the  letters  patents,  being  a  matter  of  re* 
cord  :  but  that  where  the  furmife  is  of  matter  of  fad,  it  is  fufficient  to  fuggeft  it.  And  the 
Court  did  that  penHoos,  whether  by  prefcription  or  otherwife,  might  be  fued  for  in  the  Spi- 
ritual Court;  but  if  by  prefcription,  then  there  was  a  remedy  *  at  law  alfo.  Vent.  tao.  Pafch* 
«3  Car.  a    B.  R.  Anon. 

*  A  parfon  that  has  a  penfion  by  prefcription,  may  either  fue  at  common  law  or  in  the 
Spintual  Court ;  but  if  he  brings  a  writ  of  annuity  at  common  law,  he  can  never  after  fue  in  the 
fipirimal  Court;  for  Ai'i  eUSion  is  determined.  Mod.  a  18.  pi.  6.  Trin.  a8  Car.  a.  C.  B.  Barry 
^.  Trebefw)-cke. 

If  the  prefcription  be  denied  to  be  time  out  of  mind,  then  a  prohibition  ia  to  go,  fothat 
the  prefcription  may  be  tried  at  law.    Vent.  265.  Mich.  26  Car.  a.  B.  R.  Anon. 

The  Spiritual  Court  has  cognizance  of  a  penGon  as  well  between  a  parfon  and  a  layman,  aa 
between  fpiritual  pcribxUt  el£e  all  impropriations  will  be  {rcei  which  would  be  mifchicvous ; 

B  a  and 


3  pco^Qiftiott; 

tnd  though  it  wat  fuggefted  for  a  piohibition  that  there  ia  no  fucK  prdcription,  jtt  tht  pr«litr 
bition  waa  denied,  becaufe  thia  pfcTchpticm  it  triable  there,  a  Keb.  41*  pi.  8a.  Fuch.  a8  Car.ilb 
B.  R.  Philipa  v.  Hixikfoo. 

For  tkejei*       [p.  Upon  a  fttit  in  the  Ecdefiaffiical  Comt  fir  fuyhroBum  9f 
HaZit^r  '**''*  ^  defendafft pkads  that  befet  them  out,  and  they  will  not 
tai^ral  ct-  allonw  the  proof  by  one  nvitnefs,  a  prohibition  lies.    M.  17  Ja# 
niUMce^  and  B.  betwjsep  Ihjtvfts  and  Dtvtnijb^  .  Per  Curianul 

triable  at  y  j 

the  common  l^w,  where  one  wttneft  woaM  be  fafficieat.    See  a^SaOc  547.  Shotter  v.  FriendU 
Between  a  layman  and  fanner  of  the  parfon,  the  fmt  (hall  be  in  bank,  and  not  in  airm 
deri ;  and  they  were  at  iflue  there  if  the  com  were  fefered  from  the  9  parte  a»  tithett  or  aofc 
fevered.     Br.  Difmes.  &c.  pi.  2.  citea  45  £.  3.  17.*^- Br.  TarifdiAion,  pi.  10.  cites  S.  C. 

Prohibtuon  for  fuing  for  tiihe-pigetHS.   .  The  defendant  in  the  Court  Chriftian  plutdei  fajmeai^ 
mnd  offered  to  prove  it  by  one  wtnejs ;  and  they  rcfufed  to  admit  thereof  without  two  wttnellea  }• 
and  he  thereupon  brought  a  prohibition.     And  ruled  that  it  well  lay  ;  fior  it  wocM  be  a  greater 
inconvenience  to  bring  two  witnefles  to  prove  payment  of  every  fort  of  tithc^  &c.  whirefoie^ 
&c.     Cro.  £liz.  666.  pi.  ao.  Pafch.  41  Eliz.  C«  B.  Mallary  v.  Marriot. 

Farmer  of  an  appropriation  libeDed  for  tithes  of  lambs  for  feven  years,  and  payment  was 
proved  by  one  witnefi ;  a  proh&ition  %ras  granted  for  not  allowing  iu  Cited  by  HuctOB  ^ 
Siet.  87.  in  Cafe  of  Warner  v.  Barret,  aa  one  Hawkins's  Cafe. 

1^  ■^11.^  [to.  If  baron  and  feme  arc  divorced  fir  adutterj  &  memfk  itt 
•  Fbl.  301.  ^fjoro  «  Jj^  mutua  cohabitationej  and  after  the  fifne  ftUs  ahne  in 
5  C  II  ir  ^^  Ecclefiaftical  Court  againft  a  Arxnger  fir  Jlander  and  defa- 
Rep.  426.  tnation,  and  fentence  there  given  for  her,  and  penance  in- 
«nt  curia  •  joined  the  defendant,  and  cofls  offuit  affeffed  to  the  plaintiffs  and 
^^^"'*^  .  after  the  baron  releafes  all  aB'tons,  and  this  fiit  and  all  appertains 
B4otteram  i^g  to  it,  and  the  defendant  pleads  this  relecfe  in  the  Ecclefiaftical 
V.  Motte-  Court,  which  is  difallowedj  yet  no  prohibition  fhall  be  granted^ 
"^jj^'jjg*  becaufe  though  the  faid  divorce  does  not  diflblve  the  marriage, 
reports, th^t  but  they  continue  baron  and  feme  not^thfhmding  this;  yet 
^e  whole  inafmuch  as  by  the  courfe  of  the  ecclefiaftical  law  fuch  feme 
^**opinion  "^^7  ^^^  ^OTuz  without  the  baron,  and  this  fuit  is  but  to  re- 
that  a  pro«  fiorc  her  to  her  credit  again,  which  was  impeached  by  the 
liibidon  defendant^  and  the  cofls  of  fuit  are  not  for  any  damages,  but 
l>e^gran^^,  nicrely  for  the  charge  of  the  fuit,  and  depending  upon  the 
And  that  a  fuit  \  therefore  neither  the  fuit  nor  the  cofb  depending  there-^ 
prohibition  upon  fhall  be  releafed  by  the  baton.  Mkh.  14  Ja.  B.  betweca 
tyihcwWc  Motam  and  Motam  adjudged.^ 

Court.  — 

Holt  Ch.  J«  faid  he  took  thii  diferenu^  If  a  feme  covert  fues  for  defamation  in  the  Spiritnal 
Court,  and  there  (he  obtains  fentence,  and  eofts  are  giren  her ;  if  (he  cekahits  with  her  km/Uni 
at  that  time,  he  may  rcleafe  them,  but  if  (he  be  diwfced  a  me^  U  thoro^  though  the  marriage 
flill  continnes,  he  cannot ;  becaufe  if  there  is  a  divorce  the  huiband  is  to  allow  the  wife  tHmemyf 
and  if  (he  has  alimony  the  cojis  expended  in  the  fuit  ^rtfupptfeito  ijucovi  tfit\  and  therefore 
the  hufband  cannot  releafe  it,  becaufe  (he  has  it  feparste,  which  it  the  reafon^  though  not  men« 
tioncd,  of  Motam's  Ca»b.     2  Roll.  Abr.  301.  ]«  Moid.  89.  Hill.  7  W.  3.  Chamberlain  and 

Buetfon. 5  Mod.  71.  Chamberlain  v.  Hew(bnw«i— — s  Salk.  la^.  S.  C.«— >tord  Riyau 

Kep.  73.  74*  S.  C. 

s.  c.  Mo.  \\\*  But  if  fuch  feme  after  fuch  divorce  foes  in  the  £ccle« 
J^5P|?»?.  fiaflical  CoMTtfinr  a  legacy  given  to  her,  and  the  releafe  of  the 
ap^'sX  ^^^^  ^  pleaded  and  difallowed,  a  prohibition  fhaU  be  grairtcdj 
Q     ^     j  for  here  the  legacy  is  originally  due  to  the  baron  and  feme»  and 

(he  legacy    the  foit  thcTC  19  for  »  re^inttre/l^  md  tbercforo  the  releafe  of 

th« 


the  bvon  irill  difchar»  it.    44  £L  9.  R.  between  &^^imx  «>•  ^.'^ 
W  r«»  adjudged.]  -       *t-''^/ 

the  divorce^ 
Jul  that  a  confultatioo  WM  gianted,  but  that  it  was  upon  tenna,  viz.  Th;»t  the  ecclefiailical  judea 

WoalA  notdiiallowthc  relcaie. Cro.  £.  9«^  S.  C.  And  all  the  Court  held  the  rdeare  ^oo#, 

*^— Noy^.  S.C»  acoordinglyi 

[12.  If  A«  a  fme  covert  fptak  fccndahus  coords  ofB,  another  Cro.  c.  aat^ 
mwrTy  and  after  the  harm  rfB.  reUafes  this  to  the  baron  of  A.  ?Cw.^"r. 
and  adfter  A.  facs  B.  in  Court  Chriftian  for  this  defamation,  to  Anon!  But 
reftore  her  to  her  credit,  and  there  the  relcafe  of  the  baron  fc«j?»  *^*« 
fif  A.  is  pleaded,  and  notwithftandingy^/i^^^n^  is  there  given  for  ^'    '  ^^^^^ 
^.  and  cofli  taned^  and  thereupon  an  appeal  \  no  prohibition  lies  ipourt  con^ 
aa  to  the  matter^  becaufe  they  have  jnrifdi£tion  of  the  caufe,  ^^.  ^' 
and  alfo  of  the  manner  of  proceedings  but  a  prohibition  lies  ^f  /baroa 
as  to  the  cofts,  for  the  cofts  Ihali  go  to  her  baron  who  has  cannot  be  « 
made  die  rcleafe-     Tr.  7  Car.  B.  R.  between  JPerty  and  Huh-  Juft^*"^*!?^ 
tart^  per  Curiam,  and  prohibition  granted  accordingly.    Tr^J^j^^J^ 
13  Otr.  B.  R.  between  Payneff  and  Walford^   per  Curiam,  morum\  for 
where  the  feme  foed  in  Court  ChrilKan  for  defamation,  and  {J^j/*""^ 
the  baron  and  the  other  referred  them  to  the  award  of  J.  S.  daiizni^raaf 
who  made  an  award,  and  pleaded  it  in  Court  Chriflian^  and  fi»c  in  the 
not  allowed,  yet  a  prohibition  denied,  becaufe  this  fuit  is  J?)"^*to  he 
to  reflore  her  to  her  fune,  which  the  baron  cannot  hinder.]     repaired 

therein ;  and 
the  Om.Tt  maffintence  the  deftiidant  fp a  fubmiflion  or  corpcrgifiii^i^Bum^  wkick  the haron  eannU 
ftkafi ;  bat  ifiiT  the  releafe  of  the  cofts,  the  baron  may  well  do  it.  Whereupon  rule  i^ai  gi^cn^ 
if  caufe  were  not  Siewn  at  a  day,  &c.  that  a  prohibition  (bould  be  awarded  to  ftay  tiw  fuit 
gitoad  the  cofts. 

II13.  If  a  man  devifes  20/.  to  ^  of  his  ehildrent  to  be  equally  A.died,and 
£vided  between  them,  and  after  one  of  the  children  dies^  and  "^^  ^^jmi 
thcQ,  Aefurviving  children  fue  in  the  Court  Chriftian  for  the  t^rst  andde* 
wabolf  2o/.  as  they  may  by  die  eccleiiaftical  law ;  for  by  their  vf/^i^  Ugncrf 
*|aw  they  zrtjoinfenants^  though  by  the  common  law  they  are  J^j^'j*^]^  ^'! 
tenants  in  common ;  yet  no  prohibition  lies,  becaufe  there  is  B.takejkuji 
not  any  rtmedf  fqr  fuch  legacy  by  tlie  common  law,  but  only  ^^^^y  ^nd 
by  the  ecdcfiaftio^l  Jaw  j  and  therefore  they  fhall  have  power  f^J^^JJ  >« 
to  adjudge  who  fhall  have  it.  M.  5  Car.  B.  R.  between  CinthcEc- 
Mwmf  and  Kingi  reiblvedi  a^d  a  cbnfultation  granted  accord-  cicfiafticai 

f_,j_  -.      *  *  »  ^  Court  Jot  a 

Fy7-j|  vioietyiioT 

in  that  Court 
ftey  win  oat  allow  any  fiirvivorflijp;  and  therefore  C.  movied  for  a  prohibition,  and  ii  bein^ 
pppofed,  it  was  grants  per  Ciuriain.  And  the  Court  told  them,  if  they  were  not  fatiafiedt 
tkryiaigbt  demur  to  the  declaration*  and  cited  9  Roll.  30;.  Freem.  Rep.  aS^.  Trin.  1675. 

B»  R.  Barton's  Cafe. (But  the  Reporter  &ys]  Nota  q'le  fuit  la  eft  pur  un  legacy^  mes  icy  le 

kfttee  eft  moit.^^^  wheft  J.  S.  devijed  goods  to  B.  and  C,  and  the  executor  affented  to  the  lega^  \ 
•■d  aftcrwasda  B.  ^ed^  and  bis  executor  fued  in  the  Spiritual  Court  for  his  part;  and  there? 

SB  C.  (bed  a  mohibitioD,  and  declared.  Upon  dqnurfer  and  argument  it  was  adjudged  that 
prahibitioa  uoold  ftand  \  for  by  the  executor's  auent  the  intercft  i9  vefted,  and  u  become  % 
clottk,  and  governable  by  the  common  law.  1  Lev.ao^.  Mich.  89  Car.  a.  B.  R.  Buftard  v, 
<tefcchr.  t  Jo,  130.  Hill.  31  &  3a  Car.  a.  B.  R.  Baftard  v.  Stukelev.  S.  C.  argued,  but 

00  jnlgmeat.-— 3  Xeb.8a8.  ^1.  s!^.  Mich,  ag  Car.  a.  B.  R.  S.  Cf  #djwl^  •ccordingly* 
[St  Alt  tke  for  and  cenn  in  Jonet  feema  mifpripted.] 

J^  3  li6.  U 


c 


^toWtim 


Roll.  Rtfp.  [14.  If  a  fuit  be  upon  a  modus  dedmandi  in  the  Spiritual 
4»9'  S  C—  Court,  and  the  defendant  fays  that  the  modus  is  other  than  the 
Harding  v.* /'^'''^^  ^^M?^^>  and  provca  it  }3j  one  witnefs,  which  is  not 
Goain.s.c.  fufficient  by  the  fpiritual  lav;  if  they  refiife  it  foj^^his  caufe^ 
t^^ium  "  *  prohibition  lies.    My  Reports.  14  Ja.  Gojlin  and  Harden.-] 

cieot,  notwitbftanding  the  Bifliop  of  WincKcller's  Cafe.  2  Rep.  45.  unftfs  it  v>ru  pleaded  behto-^ 
becaafe  perhaps  they  might  admit  the  plea,  a  Salk.  551.  pi.  13.  cites  12  W.  3.  B.  R.  per 
Holt  —-And  per  Holt  Ch.  J.  If  a  moduc  be  there  pleaded  and  admitted,  no  prohibition  (hall 
go  $  ^  if  the  queftion  be  medus  $r  no  modus^  a  prohibition  ihall  go.  Ibid.  Hill,  la  W.  3* 
B.  R.  Anoa* 

[     5     ]       [15.  &  if  the  fuit  be  upon  a  modus  in  the  Spiritual  Court, 
and  the  defendant  fays  that  the  modus  is  other  th^n  the  plain- 
tiffhas  alledgcd,  and  they  refufe  to  accept  his  proof  (f  this  modus^ 
a  prohibition  lies.     My  Reports.  14  Ja.  Gojlin  and  Harden.'] 
^**-'^'-— \       [16.  If  a  fuit  be  for  a  legacy  in  the  Spiritual  Court,  and  the 
V  ^°^'  ^  defendent  pleads  a  releafe  in  bar,  which  is  denied  by  the  plain-* 
s  Saikl  547!  ^'^»  ^^^  *^^  defendant*  proves  it  by  one  witnefSf  if  they  re- 
in Cafe  of     fufe  this  proof  there,   a  prohibition  lies,,  becaufe  it  is  good 
5hottcr  V.      proof  by  our  law.     Mich.  1 5  Ja.  B.  between  Percher  and  W'he^ 
ProhibitiMi  ^^*    ^^^  Curiam.     Hobart's  Reports  255*  .  .Anonimus.] 

and   /itr- 

mifeiy'  That  the  defendant  fued  him  being  an  executor,  in  the  Spiritual  Court  for  a  legacy, 
whereas  the  p/ainlif  had  a  reieafi,  but  had  only  one  wimefs  to  prove  it;  but  a  confultation  waa 
granted.  But  if  he  had  furmi^  that  he  had  pleaded  thir  rdeafe  in  that  court,  and  produced  hia 
witnefa,  and  that  they  would  not  allow  it  becaufe  he  had  not  two  witnelfes ;  this  had  been  a 
good  (iirmife.  And  it  was  faid  the  plaintiff  is  at  so  mifchief,  for  he  may  have  a  prohibitioa 
after  fentcnce  given  in  that  court,  Cro.  E.  88.  pi.  11.  Hill.  30  Elia.  m  B.  R.  BagnaU  v. 
Stoket. 

One  fued  for  a  legacy  in  the  Court  of  Audience,  and  the  libellec  pleaded  a  jtleaft^  and  proved 
it  by  one  witncfs.  The  plainti^  denied  not  the  relea/e,  hut  replied.  That  the  intejl.'.t:  that  made  it  • 
was  an  ideotj  and  the  prohibition  was  denied ;  for  it  was  pertinent  to  the  caule  and  their  jurif- 
di^on ;  but  if  they  will  difallow  the  proof,  becaufe  it  is  by  one  witncfs,  which  he  aiCgDed  aa 
a  reafon  at  the  firft,  a  prohibition  will  lie ;  for  it  is  not  fufferablc  by  our  law  to  difallow  that 
proof  againft  a  legacy,  which  is  allowable  by  law  a^inft  a  ftatute,  iccogntzaoce  or  judgments 
for  that  would  make  a  DevaAavit;  but  if  they  will  except  to  the  *  credit  of  witnelfcs,  or  the 
like,  they  may,  according  to  their  law.  Hob.  188.  pi.  aat.  Anon.— ♦It  was  agreed,  That 
^f^iiiPion  that  the  Spiritual  Court  ofjededtothe  credikility  o/a  toitne/s,  is  not  a  fufficicnt  ground 
for  a  prohibition  ;  for  they  are  the  proper  judges  of  the  credit  of  a  witoefs.  Carth.  143.  Tria« 
a  W.  &  M.  B.  R.  in  cafe  of  Shoiter  v.  Friend. 

On  praying  a  prohibition  to  the  Ogjcial't  Court  at  York,  becaufe  Ihcy  would  proceed  to  try 
a  deed  relating  to  an  executor,  it  was  faid  per  Twifden,  (and  not  denied  by  any)  That  from  he 
time  of  Juftice  Jones  till  now,  no  prohibition  has  been  granted,  upon  fuggeftiug  that  Spiritual 
Court  rffu/e  to  allow  proof  of  a  deed,  &c  by  one  mitnefi,  bid.  t6i.  Mich.  1^  C^.B.  iU 
Prince  v.  Huctt. 

?°c**A^d  ^'7'  '^^  when  the  releafe  is  pleaded  in  bar  of  the  legacy.  If 
the  prohibi-  ^^^7  *^^^^  ^^  allow  it  becaufe  the  nvitnejfes  named  in  the  deed  are 
tionwaa  deady  fwrwill  allow  znj  proof  of  the  deed  by  drcuntflancesy  as  by 
gramcd,  comparing  the  witnefles  hands,  &c.  a  prohibition  Ihall  b« 
this  aver?  granted.  M.  16.  Ja.  B.  between  Watts  and  his  wife,  againft 
mcnt  of  the  the  executor  of  Sir  John  Coni/by  refolved,  and  a  prohibition 
i^*"d«d,***"  granted.  Hobart's  Reports  3 12.  S.  C.  If  this  be  not  proved 
and  that '(he  upon  the  prohibition,  a  confultation  ihall  be  granted  \  and  if 
offered  to      it  be  proved,  plaintiff  has  no  cauft  of  a£lion«1 

prove  by 

•witadliithat  it  wai  the  hands  of  the  witntflca,  and  that  WaUs  the  bufbaad  coafcficd  that  fa^ 

iubfcnbcd 


''-W»il;u     in 


tofcxibeJ  dMrdemfe.— -^S.  C.  Halt.  it.  Conefbie*!  Ca^r ;  and  that  in  fucYi  cafe  the  Spiritual 
will  allow  no  pioof  but  Qf  ihoCt  that  wrote  it,  or  who  law  thexo  fublcribc. 


•  [18.  Upon  a  fmt  in  the  Spiritual  Court,  if  the  Court  tola  an  S.  C,  Rofl. 
MgiMtkn  ^  the  defendant  to  perform  thnr  fentencej  a  prohibition  5^ Jgj^ich. 
lies$  for  they  have  other  lawhil  means  to  compel  him  to  per*  14  jac.  b! 
form  it,   if  they  have  jurifdi^Uon.     M,  12  Ja.  B.  R.  Codd^s  ^'  The 
csJc,  per  Curiam.    See  my  Reports.     14  Ja.]  ^a7t  ^ 

dit  in  duMf 
tkU  they  (hould^etfrmine  what  alimony  he  (hoald  allow  hit  wife ;  the  which  he  rcfufcd,  and 
thcfciore  the  High  Commiilion  Coon,  in  which  the  caafe  was,  committed  him.  Whereupon 
he  mofcd  for  •  Habeta  Corpus;  and  the  Court  faid  they  might  commit  him  for  refufmg  to  uk« 
Ina  wife,  or  to  (hew  caufe  to  the  contrary,  but  as  to  the  obUgation  they  would  advifie,  and  fo 
lie  was  remanded. 

[19.  If  a  parfbn  fues  againfl:  a  parifliionery  for  notfetting  out  »  y«»t.  49, 
rf' tithes  according  to  the  Statute  0/  2  £.  6.  and  defendant  fays  that  ]^^  V  ^* 
he  fit  out  the  tithes,  and  this  plea  is.  there  refund,  becaufe  it  is  c.  B.  anon. 
not  fufficient  letting  forth  of  tithes  unlefs  the  parfon  be  pre-  7 — -^^ »' 
fent;  yet  prohibition  ftiall  be  granted,  becaufe  it  is  fufficient  [o*2iowth« 
by  the  conunon  law,  though  the  parfon  beabfent.  Mich.  15  Ja.  plea  brcaufe 
B.  Reic^ved,  and  prohibition  granted.]  i^**^^ 

not  given  ike 
f^fin  KtHct  fffining  out  the  tithes ;  upon  fuggcfting  this  matter,  a  prohibition  (hall  r  5  -1 
t^^  bccattfe  notice  is  not  requi/te  hy  the  common  law.  Caith.  143.  in  the  Cafe  of  I-  ^  J 
Shotterv.  Friend. 

[20.  If  a  man  fues  another  in  the  Ecclefiaftical  Court  for 
rolling  him  haflard,  and  the  defendant  there  pleads  that  ie  was 
horn  after  a  contrail  between  his  father  and  mother,  but  before 
anj  marriage f  which  plea  is  there  refufed,  becaufe  they  by  the 
ecclefiaftical  law  hold  fuch  iffue  legitimate  which  by  the  com- 
mon law  is  a  baftard,  a  prohibition  fhall  be  granted.  H.  39 
£1.  B.  R.  between  Ambler  and  Metcalfe  adjudged.] 

[21.  \i  baron  pojfeffed  of  goods  in  right  ofhisfeme^  as  adminiflra^ 
trixy  grants  the  goods  to  J,  S.  and  after  the  feme  dies,  and  then  a 
new  adminifiratton  if  granted  to  J»  D.  who  fues  the  grantee  of  the 
goods  for  a  spoliation  in  the  Ecclefiaftical  Court,  a  prohibition 
lies.  Mich.  1 1  Car.  B.  R.  between  Clarke  a$id  Daniel,  a  pro* 
hibition  granted  per  Curiam.] 

£22.  U  baron  poffefled  of  goods  in  right  of  his  feme,  as  ad-  iLntw.^i. 
miniftratrix,  wajles  the  goods,   and  after  the  feme  dies,  if  the  o/|*,ron*vt 
baron  he  fued  in  the  Spiritual  Court  for  a  fpoliation,  or^or  Berkley, 
wafie  of  the  goods,  -a  prohibition  lies.     M.  1 1  Car.  B.  R.  in  the 
faid  cafe  of  CUrke  and  Daniel,  faid  by  Juftice  Jones  that  it  had 
been  (o  refolved,  though  the  Spiritual  Courts  complain  of  it 
to  be  very  hard.] 

[23.  If  a  parfon  fues  for  tithes  againft  a  parifliioner,  and  there  A  KWwm 
the  parifliioner //rtfj[f  the  leafe  to  him  of  his  own  tithes  by  the  par-  ftj^aionof 
Jin  by  way  of  difcharge  by  deed,  and  this  plea  is  refufed,  a  pro-  Tithes;  it 
lubitionlics,  Mich,  15  Ja.B.  R.  Parfon  StarcieU  cafe  .adjudged,  ^"  ^^&l± 

««j        i-«u-^«  ^it  ^      o     '  ed  for  a  pro- 

and  prohibition  granted*]  hibition; 


6  Pcopitiont 

• 

Tbat  tbe  pkintiff  tiating'a  1ea%  of  the  tithes,  had  but  ont  wtnefi  to  prove  it  lik  the  Spirtaf^ 
Court  and  tor  th  trcafoa  they  would  not  allow  it :  but  it  wat  at  length  icfolved,  that  a  con*, 
fulatioii  be  awarded ;    for  by  their  having  cognizance  of  the  principal,  they  have  confequently 
co^ni^anceoftheacceirary ;  and  if  fuch  furmilc  (hould  be  allowed  in  every  cafe,  it  would  ofte^ 
be  bide  for  mere  d^lay,  and  the  Spiritual  Court  fhould  nottfy  the  acceibr^  aa  well«i  th<^ 
pr.ncifal.    Cro.  J.  S69.  Hill.  8  Jac.  B.  R.  RoberU's  Cafe,      ■  i»  Rep.  05.  $.  C.  accord* 

logly 

A 1  bel  wat  for  tithes ;  the  defendant  pleaded  there  a  d€td  m4  cavtngnt  U  ^oU  his  Umd  titAt^ 
Jret  duriftrtke  life  0f  th€  ptrjbn^  rendering  fo  muchrenU  tend  for  defnds  rfpayment  the  grant  U  he 
vmdf  andTto  which  the  plaintiff  there]  laid,  That  the  rent  fuch  a  day  was  not  paid  according 
to  the  condition,  by  which,  Sec  It  was  moved  for  a  prohibition,  becanfe  now  the  quefiiou  ii 
utcn  a  real  C0ntr*3f  and  they  in  tht  Court  Chnftian  wHl  not  sUau  0neuntnejsf  which  <Nir  law 
does.  Per  Monugue  Ch.  J.  clearly,  fftkt  padbn  had  denied  bis  deed,  (01  thatlbe  ^t^fon  kM^ 
been  whether  there  was  a  demfe  or  Ml,  a  prohibition  (hould  be  granted  for  the  caufe  abqye;  bui, 
behasconfeffed  the  demife,  and  therefore  as  the  Spiritual  Court  has  conufance  of  the  p^iocipal^ 
they  (hall  likewife  have  it  of  the  acceifary;  and  Hfughton  J.  accordingly :  and  the  iflue  noar  i^ 
upon  the  payment  of  the  rent,  which  they  inay  well  try ;  but  if  upon  tnai  thev  ref«fe  proof  by 
one  witnefs,  a  prohibition  (hall  be  granted  upon  (uggefUon  thereof.     An^  Dodendge  an4 

Crooke  J.  accordingly.     1  Roll.  Rep.  4ft.  Trin.  16  Jac.  B^K,  Bamewell  v.  Tracy.' Godb* 

t7t.  pi.  384,  Barsewell  v.  Pellie,  S.  C.  but  mentions  nothing  of  non-payment  of  the  rest,  or 
of  one  Witneis ;  but  that  the  Court  would  not  grant  the  prombition,  becaufe  the  original,  viz« 
the  tithes,  belong  to  the  Spiritual  jurifdiAion ;  but  it  was  faid  that  the  pariJhigner  m^ht  have 
•fiion  of  covenant  againft  the  paxibn  in  the  temporal  court  upoa  th^  dce4« 

S,  C.  Roll.  [24.  If  a  parfon  fues  for  ikhes^  and  the  defendant  pkads  asi 
Afl!oii.'that  ^^^^^ff^^  in  bar,  if  this  be  rcfufcd  in  the  Ecclefiaftical  Courts 
it  was  fug.  a  prohibition  fhall  be  granted^    My  Reports*  P*  I)  Jsu] 

gelled  ibr  a 

prohibition,  That  afbitrement  is  a  mi^ttrr  triable  at  law ;  but  it  was  denied  per  Cur.  Bat  if  th< 
Spiritual  Court  adjudges  otherwife  upon  arbitremcnt  than  they  ought  by  the  comnsoa  law. 
then  a  prohibition  (hall  be  granted  ;  per  Coke  Ch.  J.  quo4  fuit  concelTum  per  Dodendge,  an4 
therefore  they  advifcd  to  move  it  again  if  the  arbitremcnt  be  difallowed.—- »But  a  Bulft.  a  ay. 
S.  C.  by  the  name  of  PAaKza  v.  Kaiir  fays^  a  prohibition  was  prayed  upon  reftt(al  of  th^ 
pIm  ;  and  thiit  Coke  faid  they  would  not  grant  it,  an4  that  the  Court  was  all  dear  of  opinion^* 
That  this  plea  of  the  award  thrre  pleaded  and  by  them  refufed|  was  no  ground  for  a  prohibition 
and  fo  by  the  rule  of  Court  a  prombition  was  denied. 

a  fuJnU?^  [25.  If  an  Eifccutor  be  fucd  in  the  Ecclefiaftical  Co.nrt  for  ^ 
thaT^voi^  ^if^»  and  the  executor  there  pleads  that  there  is  atk  ehUga^  far^ 
t  7  ]^''«>  txihich  ought  Jirjl  to  befattsfied^  and  this  plea  is  difitfowcd. 
obligations  a  prohibition  ihall  be  granted ;  for  by  the  common  law  debt^ 
^  ndin*"      ^"8^^  ^°  ^  fatisfied  before  legacies.    M.  1 1  Ja.  B.  R.]    ' 

and  that  they  were  tme  ones ;  and  at  length  a  confukation  was  granted,  lb  that  the  libellers  ghni 
Juurity  to  repay  the  legacy  in  cafe  0/  ruovery  againft  the  executors,  upon  the  obligatioas.  Mot. 
413-  pl-  £^^  Trin.  37  Eli 2.  ^leaon  &  Sharp  v.  the  Waxchandlers  company.-*— Goldib.  \\Xn 
pi.  54.  S.  C.  —Cro.  E.  466.  [bU]  pi.  47.  Hill.  98  Eli*.  B.  ^^  by  name  of  Nedor  &  Sharp  ▼, 
Oennet  reporu,  that  the  bond  was  for  indemnifyiitt  the  ^heriib  of  London  from  efcapes,  and 
that  it  was  held  in  B.  R.  to  be  no  plea  unlefs  thf  bppd  was  forfeited ;  but  Fenaer  iatd»  h« 
doubted.  Coke  took  a  difference  between  a  bond  for  payment  of  a  le(s  fum  at  a  day  to  come* 
which  is  a  duiv  immediately,  and  a  lUtutc  or  hand  Jot  perfarmanci  ofcovaumts,  arte  da  a  eolhtt^ 
tal  th'Mg;  and  that  in  the  laft  cafe  it  is  no  pleaagamft  a  kgatee.  And  in  the  principal  cafe  tb« 
obligation  not  being  forfeited,  a  confnltation  was  awarded.— Ow.  7a.  Norton  A  Sharp  v« 
Cennet,  S.  C.  an4  fame  difference  uken,  and  a  confulution  awarded,  upon  condition  tbe  kga« 
tee  would  enter  iptoa  bond  to  the  execotor  to  make  rcftitution  if,  Uc  orotherwiic  noC 

fm^A^y .  [26.  If  the  executor  be  fued  in  Court  Chriftian  for  a  legacy^ 
^^i^J^J^lj  ^^^  ^^^  executor  pleads  tbat  he  has  folly  adtntniftered  aU  that  which 
^ut  where  ^^  ***^>  ^'*^  ^^^  ^^^  fi*^  defperate  debts  upon  obligations  and 
the  executor  upon  contraJU,  which  he  offered  to  the  plaintiff  thsxt^  and  to  maki 
^mw  «Sf.  ^^^  tfMorttiy  to  iim  to  foe  in  the  name  of  the  executor^  and  the 

court 


Court  Chriftian  will  not  allow  this  plea,  a  prohlbitton  (hall  be  dtq^tlie 
granted.    M.  3  Ja,  P,  between  Sbrpuj  and  Hermy  dubitatur.]      ^*  ^^^ 

Spiritoal 
CiBTt  woM,  not  allow  the  aUes*^<'ni  J^  ^^  opinion  of  the  court  was,  That  no  prohibition 
ftoold  be  granted ;  for  the  legicy  is  a  thing  merely  determinable  in  the  Spititual  Court,  and  thi« 
is  a  thing  which  confifis  merely  m  the  difcretion  of  the  Court :  and  it  was  relblved  that  there* 
foic  00  pnduhttion  Ihall  be  granted. .  Win.  78.  Palch.  %%  Jaa  C  B.  Anon. 

[27*  If  an  adnMnftratlon  is  granted  to  the  next  of  Mood,  and  $•  C.  dte^ 
npon  this  an  i^al  isjued  to  the  delegates,  and  there  they  intend  to  ^J<.*^J* 
ftvoke  the  fa!d  fentence  and  tQ  grant  it  to  another,  who  is  not  parfcer.'-^ 
nearer  efhbod  by  our  law  but  if  by  the  ecclefia^al  law,  a  prohibi-  ^^  admini- 
fion  Ii^  bccaufc  this  bemg  ordained  by  ftatute,  ought  to  be  ^ailt^ 
interpreted  according;  to  our  law.     Mich,  ai  Ja.  B.  R.  between  granted  the 
Wtngate  and  Fitch  reUAved,  and  prohibition,  becaufe  the  admi-  g?°yj^, 
niikration  was  granted  to  the  brother  of  the  half  bloody    and  upon  ^^^* 
the  appeal  to  the  delegates,  they  inclined  to  repeal  it,  and  to  not  be 
srant  it  to  the  brother  of  the  whole  blood ;  and  therefore  pro-  vokcd;  and 
pibidon  granted  to  try  the  law  thereupon  by  our  law. J  ^mAaXL  At 

powerofth* 
prdiosry  ndclcrmtne4f  And  if  he  grants  adminiftration  to  the  wife  of  the  inteftate,  he  cannot 
revoke  tt;  but  if  he  gfants  adminii&ation  to  one  as  next  of  kin,  and  another  mere  near  rfkm 
^amcs,  he  may  reroke.  HcL  48.  Mich.  3  Car.  C.  B.  Anon.— —[But  for  more  as  to  this  poiat 
fee  Titk  ExacvTOR,  nnder  &e  diviiion  of»  Adminiftration  repealed  in  what  tafes.3 

flS.  If  adpiimftreOi^n  be  granted  to  a  coufin  of  the  half  blood, 
and  upon  this  ^fwt  is  by  another,  who  pretends  to  be  coufin  of  the 
whole  blood,  where  hisfatber  was  a  bqflard  by  our  law,  and  appealed 
to  the  audience,  and  there  they  intemd  to  repeal  the  firft  admi-^ 
niftration,  and  grant  it  to  the  fon  of  the  baftard,  according  to 
the  ecclefiaftic;|l  law,  a  prohibition  lies,  becaufe  the  ftatute  is 
to  be  mterpreted  according  tg  our  law.  H.  22  Ja.  B.  R.  prohi- 
bition granted  between  ^  • ] 

ap-  The  abbot  of  St.  Albans  kept  the  wife  of  J.  S.  in  his  Soi/jtroh 
fmfe  two  hours  agdnfi  her  will,  to  have  made  a  whore  of  her,  ff^^j^ 
and  the  baron  Jpoh  of  H,  by  which  the  abbot  fued  him  for  afcandal  Win  the  ' 
\n  the  Spiritual  Court  s  and  becaufe  the  baron  of  this  aA  may  haw  Spiritual 
writ  vffalje  imprifonment,  therefore  a  prohibition  was  granted.  ^^^iSoA 
And  per  Brian,  the  abbot  for  this  caufe  ihall  not  have  conful*  liei,Br.Pro« 
tation«    Br.  Prohibition,  pL  14  cites  %2  E.  4.  20.  hibition,  pL 

...  14.  cites  »• 

E.  4.  ta— So  IS  amy  cafet  iHiiit  be  in  the  Spiritual  Court,  where  a£Bon  is  thereof  given  tt  tli8 
foomoo  kwt  prohibitioii  (ball  be  granted.    Br.  Confuhation,  pi.  6.  cites  S.  C. 

3«.  And  yet  Brian,  Mlfwear  to  pay  10/.  debt,  and  he  fues  [83 
in  the  Spiritual  Court,  prohibition  lies;  for  he  may  have  debt  s.  P.  F.  K. 
at  common  law ;  for  where  the  common  hw  may  meddle,  the  5itf  If  1  m 
fiyiritual  Court  ihal)  not  meddle.    Br.  Prohibition,  pL  14.  kyresfm^ 

cites  22  £•  4*  20.  a  marriage  09 

a  wi//,  ac* 
knowlcdflM 
n^e  Spiritual  Court  that  he  ought  to  pay  zoo  Marks,  or  any  other  fam  at  a  ceruin  d»y,^S«i 
tfJiedoes  not  pay  it  according  to'his  acknowledgment,  he  may  be  iiied  in  the  Spiritual  Co«n  for 
thetee,  aod  a  prohibition  wiU  notlic— ►So  if  he  promiia  the  payment  of  tithes.    J.  N.  B. 
fs  (B)  IB  Ihencw  notti  tberei  (b)  dtei  io  £•  ^  10. 

31  S0 


5.  F.  F.  N.       31.  &  of  fweariiig  to  infiofUm^  or  that  afimejhail  fidfue^ 
«s.f!f?n.  ^^  ^  ^^^>  prohibition  kes.     Br.  Prohibiaon^  pi.  14.  dtes 

B.  4tl  (i)  '   22  £.  4.  20. 

Becaufe  the 

MKh  coacems  a  temponl  thing,  vis.  Land. 

32.  A  parifliioner  had  paid  12  d.  and  no  more  yearly,  fir  the 
tithes  of  (uch  ^  clofe  fir  60  j^ars '^  theparfon  made  aleafeof 
the  reAoryi  and  the  leflee  fued  in  the  Spiritual  Court  for  iithes 
jn  kind ;  the  defendant  pleaded  payment  of  lad.  &c.  and  the 
court  refufed  the  plea,  and  gave  fentence  for  the  leflee,  and 
B.  R.  granted  a  prohibition,  upon  fugseftion  that  ibis  plem 

»  was  refufed,  notwithftanding  this  rent  of  .12  d.  was  ifliiing  out 
of  land,  fo  as  an  aflife  lay  thereof,  or  that  it  might  be.  di£> 
trained  for.     D.  79.  a.  pi.  49.  Hill  6  &  7  E.  6.  Anon« 

33.  If  one  recovers  a  debt  in  the  SpirittuJ  Court  againft  another^ 
and  after  y!^/  there  to  have  executiony  a  prohibition  lies  againft 
the  party  and  the  judge.    F.  N.  B.  41.  (D) 

«,  C.  3  U.       24*  It  was  fuggefted  for  a  prohibition  to  a  libd  for  tithes, 

Padktoav!  ^^^  defendant  pleaded  there  that  the  plaintiff  was  not  lawful 

GiecBt      '  incumbent^  &c.  hut  one  T.  which  being  a  plea  to  the  right  of 

incumbency,  that   court  refufed  it,    but  a  prohibition  was 

granted  per  Cur.    For  he  being  the  tenant  to  the  land,  might 

plead  it,  otherwife  he  might  be  twice  charged  for  hb  tithes. 

Cro.  Eliz.  228.  Pafch.  33  £liz.  B.  R.  Green  ▼•  Penifdon, 

^.  *^  .•"^p         35-  ^  *^^  common  law  differs  from  the  civil  law  touching  the 

fcrred^iT "    ^g^^^^y  ^  non4egality  of  a  thing,  if  they  will  proceed  according  to 

{r00/  which  their  law,  a  prohibition  lies,  becaufe  the  common  law  is  to  be 
yourUw    preferred.    Sty.  10.  Pafch.  23  Car.  the  8th  rdblution  in  the 
Stowed.       cafcofBctfworthv.Betfworth. 


and  they 
there  wil 
IfOngmore  v.  Cfauichyari 


there  will  n$i  affowiii  a  prohibition  Jhall  be  granted.    Admitted.    Arc.  Lat.  a  17.  in  Cafe  •! 
"      '      d. 


6.  P.  Mo.         j5.  A  prohibition  was  denied,  where  they  of  the  Spiritual 

of  N©aon  Court  refufed  a  flngle  witncfs  in  proof  of  payment  of  a  Ugacjm 

V,  Sharp,  Noy  12.  in  cafe  of  Chadron  v«  Harris  \  cites  Pafch.  4.  Jac.  a. 

eUea  Hill.  R.  Peep's  Cafe. 

30  Eliz.  *^ 

£aton'ft  Cafe.— ^  Yelverton  J.  took  a  difference  "where  the  fuit  is  merely  ecclcfiaftical,  for  a  fuim 
•f  money ;  as  for  a  legacy,  there  ihe  payment  of  the  legacy  if  of  the  nature  of  the  thing,  and  the 
Scdefiafticai  Court  fliall  have  jurifdioion  of  the  proof  and  matter  ;  but  if  one  gives  a  ^^g^  5/*^ 
#x«a,  mtdtke  other  pleads  payment  of  Jo  much  money  in/atisfaSion,  there  they  cannot  proceed  but 
upon  the  common  law,  becaufe  the  l^gaey  is  altered  \  and  if  a  proof  of  one  witoeu  is  not  ac- 
cepted, a  prohibition  Chall  be  granted,  for  now  it  is  a  legal  trial.  Het.  87.  Pafch.  4  Car.  C.  B. 
ID  cafe  of  Warner  v.  Barret.'— —To  a  fuit  for  a  iegacy  in  the  Ecclefiaftical  Courti  the  dtfendant 
pleaded fn/ly  admin ijlered,  but  he  proving  his  payments  only  by  one  witnefs^  fentencfe  was  giveA 
•funft  him.  He  prayed  a  prohibition.  And  by  Hale  Ch«  J.  where. the  matter  to  he  proved 
(whichy^//i  incidentfy  in  a  caufe  before  them)  is  temporaf^  they  ought  not  to  deny  fuch  proof  aa 
our  law  allows ;  and  it  would  be  a  great  mifchief  to  executors,  (hould  they  be  forced  to  take  two 
witneffes  for  the  payment  of  every  petit  fum  ;  and  if  they  (hould,  there  would  be  the  fame  in- 
cooTenience  after  their  death.  And  fo  a  prohibition  was  granted,  and  the  party  to  demtfr  upoa 
(he  declaration,  if  he  pleafe.  Vent.  091.  Hill.  ^^  &  28  Car.  a.  B.  R.  Richardlon  v.  Di(borow« 
S.  P.  areued  Show,  a  c8.  Trin.  a  W.  &  M.  B.  R.  And  afterwards  in  Mich.  Yerm  following 
adjudged  accordinglyby  the  whole  Court*  And  there  Holt  Ch.  J.  obferved  that  the  c»fe  in  % 
Inft.  oo8>  where  adl  the  judges  agreed  mider  their  handS|  Thai  if  uie  ^ueftion  be  upoa  paysKat 

if 


•f  titliei  or  Itpcyt  or  ^ock  like  incidfnt,  it  it  to  W  left  to  the  trial  of  the  law»  thottgh  tlie  pnu 
ties  hnebut  one  witndi,  yet  that  in  the  very  next  year,  in  cafe  of  Baow  n  v.  WiNTwoATRy 

a  pinhibidon  waa  granted.    Show.  178.  Shatur  v.  Friend. Carth.  141.  S.  C— «.*  S.  C— i^ 

s  5alk.  547.  S.  C. Sw  C.  dt^  Ld.  Raym.  Rep*  aao.  Pafch  9  W.  3.  by  name  of  Short la 

f.  Faiaiin,  in  cafe  of  Bieedon  v.  GilL 

37.  A  libd  was  brought  on  a  cuftom^  thai  the  cmftaUe  of  the 
ttmmBnuld  talUB  the  rates  ajfejfed  for  repairing  the  parijb  cburcb^ 
mMcibe  refu/ed  to  do;  and  on  a  motion  for  a  prohibition,  it 
was  fuggefted  that  it  was  not  triable  there  whether  the  party 
was  conftabley  and  duly  eleAed  or  not;  but  the  Court  denied 
to  grant  one,  becaufe  this  matter  is  pleadable  there,  and  pro- 
hibitions ODght  not  to  go,  unlefs  upon  a  trial  of  the  matter 
there,  theii'  law  and  proceedings  crofs  the  common  law,  and 
in  -chat  cafe  a  prohibition  lies  only  till  trial  here,  and  after  that 
»  confultation  fhall  be  granted.  Hard.  510.  Pafch.  21  Car.  a. 
inScacc*  Goddin  V,  Wainwright. 

(R)  In  what  Cafe  they  (hall  not  have  Jurifdidlion  fe  Mar. 
for  a  Collateral  Caufe,  for  Profecution  at  the  J?^  B^i^ 
Common  Law.     i  •£^j^\ 

*  See  the  Statute  i  E.  3.  cap.  1 1.  ttthcoid. 

£l.  1 F  a  man  be  accufed  rf  being  the  father  of  a  bajtard  before  juf"  Prohibition 
-■•  ^ces  if  the  peace f  /iW  the  juftices  in  examining  the  nut-  J^P*^* 
Xttfaj  that  it  is  his  baftardj  if  they  arc  after  fued  for  thofe  words  fucd  w.  in 
in  the  Spiritual  Court,  a  prohibition  lies,  becaufe  they  fay  it  in  the  Spiritual 
the  admniftration  of  their  ^e.  Hill.  14  Ja.  B.  Cade  and  Wind^  ^^  ^^ 
Aim,  and  Mich.  14  Ja.  it  was  affirmed  again.]  kck^thaf. 

[2.  But  otherwife  it  would  be,  if  the  juftices  fay  the  words  at  ^^i  Webb 
euiotiertime  after  the. 
in  the  faid  cafe  of  Cade 

ritual  Court 

titt  tbtplaiKtfffwas  ddju^ged  the  reputed  father  of  d  Baflardty  two  ju^ ices  of  the jpetctt  according 
10  the  Ibtaie,  whereupon  he  fpake  thcie  word[a ;  and  they  of  the  Spiritual  dturt  accepted  hia 
coofei&aii,  but  wtatld  nM  all(W  nis  juftijcation  ;  wherefore  he  prayed  a  prohibition*  which  waa 

625. 
J  for 
.  .  .  ipeached 

clfewhcre,  and  aU  are  concluded  to  fay  the  contrary  till  it  be  reverfed.  — — &.  P.  cited  by  Holt 
Ch.  J.  7  Mod.  80.  Bt.  aa  adjudccd  in  Lord  Hyde's  time,  that  fince  he  had  been  adjud^  be« 
iq/st  tbe  jofticea  to  kav«  been  the  Uthcr,  he  could  not  fue  below  for  defamation.  And  of  that  opi* 
■ioD  wia  the  Court. 

[3.  If  A.  files  6.  in  the  Ecclefiaftical  Court  for  faying  that  he 
lived  incontinently  with  C  B.  (hall  have  a  prohibition,  upon  a 
figgffiion  that  he  was  produced  before  a  juflice  of  peace j  where  he 
gave  evidence  that  the  faid  C.  had  confejfed  to  him  that  A,  lived  in^ 
continently  with  her,  though  he  does  not  fuggeft  that  he  faid  the 
words  for  this  is  only  evidence.  P.  1 1  Ja.  B.  R.  between  Berry 
WftJ  iiila  adjudged,  and  prohibition  granted.^ 

C4.H 


ic  wouiG  DC,  II  ine  juicices  jay  ine  woras  at  ^^^^ ;  wcdd 
exammton,^  was  agreed  Mich.  14  Ja-  t^f^^Lu 
ide  and  Wtndbam.'^  n  the  sfirU 


Cio^J.Sff  J[j^  If  z  man  fucs^In  the  Ecdciiaftical  Court  for  tttkeSf  anf 
^*  i'**^c  ^^^^^^^9  tfiirf  there  cofis  cf  fuh  are  taxedf  and  afterwards  the  de-* 
but  MS.  p!  findaint  procures  a  prohibition^  hut  after  this  a  cofjfultatim  is  granted^ 
—ft  JtolL  and  the  Ecclefiaftic^  Court  taxes  nev)  cofts  againft  the  defizndant  * 
?T  l^^'i  ^^  '^^  ^^**  ^^  ^^  plaintiff  in  the  temporal  court  to  obtain  a 
do  oot  ob:-  prohibition^  a  prohibition  {bail  be  granted  for  the  taxing  of 
ferve  cfacSf  thofe  new  cofts  becaufe  otherwife  every  one  fhall  be  deterre4 
'*  from  fuing  prohibitions,  and  the  plaintiff  in  the  prohibition  at 

J—  j_  -^  the  common  law  (hall  not  have  any  cofts,  though  he  recovers 
*roL  jo4«  there,  Mich.  17  Ja.  B.  R:  *between  Sfonehoufi  aud  Ready  per 
ii"^^'   ■>  Curiam  refolvcd,   and  prohit^on  granted  n  this  may  ap* 

pear.] 

([5.  If  a  fnan  be  defamed  for  [getting]  a  haftard  by  a  whore,  and 

the  churchwardens  compel  him  tg  enter  into  an  obligation  to  dif charge 

the  pari/h  according  to  the  Jtatute^  and  thereupon  the  party  de«« 
t    '^    ]  famed  hbels  in  the  Ecclefiaftical  Court  againft  the  wardens  for 

the  defamation,  a  prohibition  {hail  be  granted.    M.  19  Ja.  E» 

R.  Berrf^  Cafe,  per  Curiam.] 
&  P.  And        [6.  If  a  man  be  infiBed  in  a  leetfor  iee^g  of  a  bawdy  hot^^ 
the  iadia.    ^^  ^^  party  libels  for  this  in  the  Ecclefiaftical  Court,  aprohw 
JJSSJS^ia.  bition  ihall  be  granted,    M.  10  Ja.B.  R- per  Curiam] 

toJB.  R.  tad 

the  party  havaogbioiigbt  afiion  upon  the  cafe,  and  which  was  fuggeftcd  to  be  then  depending 

in  B.  R.  and  thereupon  a  prohibition  being  moved  for,  it  was  granted.     Palm.  379.  Trin.  ai 

lac  B.  &•  Anon* 
lE.g.  Sut.  a.  cMf.  It.  4  ^okiWonJkalHi  granted  agtdnf  tksfe  wU  in  tit  Spiritual  Court  4$ 

fit  thitr  in^Bert. 

8.P.Becattie  [^^  If  a  man  be  inSBed  in  a  Uet  upon  thejlatutefor  drunkennefs^ 
"^  iT*  h«  ^*  7*  ^•P'^  evidence  there  againft  him  that  he  was  drunk,  and 
SSl  thSrT  thereupon  he  fues  J.  S.  in  the  Ecclefiaftical  Court  for  faying  the 
for  giving  tufordsf  a  prohibition  ftiall  be  granted^  If..  X2  Ja«  B«  R»  l)e^ 
^Tthi  twccn  Aufeld  and  Feverell  adjudged.] 

V*     » 

courts,  quod  fuit  concefTum  per  toum  Curiam.    1  Roll.  Reo.  61.  Mich,  ta  Jac  B.  R.  S.  C, 

by  nataie  of  Anfield  ▼.  Feveiell. ft  BuUt  ft69.  S.  C.  accordingly.  ^_     ^  .         . 

If  twomenare  fwomto  Wve  aidenee  untoajury,  and  do  fo,  by  wkuh  certain perfons  are  n^ 
4iaed,  if  they  who  are  indited  fue  them  in  the  Spiritual  Court  who  gave  evidence  for  defama- 
tion, they  lh&  have  a  prohibition.  F.  N.  B.  4«.  (f.) -— ^  it  feem»  if  a  feme  be  foed  fi^ 
dc&nadon  for  profecuting  a  homine  replegundo  for  her  bulband.  F.  N.  B.  4*.  (F.)  in  tbf 
mew  Noteithcpe  (a)  cites  ad  £•  8-  Bnef  gta. 

Jar  whei*  [8.  Uindiffors  in  cafe  of  felony  are  perfttred,  yet  if  they  a^ 
^  P^jofy  fucd  for  It  in  the  Ecclefiaftical  Court,  a  prohibition  lies  5  for 
^i2r  *  this  perjury  arifes  t^  a  temporal  catfe.  13  H.  7.  KcU.  39,  b. 
•^J*^    per  Curiam.] 

m!^,  ltgaty,&€.  the fpiritual  judge hu  .uthofity  to  punifli it,  and  the prahibitkm doft 
9m  lie.    Kdw.  ^9*  b.  pi.  7* 

[9.  &  ifzjury  gives  afalfe  wr*ff  between  party  and  mrty, 

yet  if  they  are  (ued  for  this  perjury  in  the  Ecclefiaftical  Qo^u^s 

a  prohibition  lies.     13  H.  7.  Kell.  39.  b.  per  Curiam,) 

fio.  If  A.  a  parfon  of  a  church  files  forlirAr/ iVi  w  ^r»<«» 

^  ^  Cmri 


f^COlWOtt  ^  10 

Cottri  egmnfi  B*  v)bo  okains  a  prohibitkn  upoft  2  B.  6.  upon  fw^ 
tmfe  tfharren  land,  and  thereupon  ifiue  is  joined,  and  a  verdiB 
Jfor  A,  and  a  cfmfultation  granted,  and  after  zfentence  given  in 
the  Spiritual  Court,  and  there  co/ls  toKei^  upon  a  bill  preferred^ 
the  particulars  of  which  amount  to  about  lo/.  and  there  is  pre- 
ferred alfo  to  have  tojls  pro  e9tperifu  juriJPeritorum  fs^  Jblicitatorum 
48/.  and  upon  this  cofts  ajfejjtdfor  all  to  48/.  In  this  cafe,  be« 
taufe  A.  ihcpUnntiffi  ^^fafid  to  take  his  oath  that  fioihing  rfthe/e 
co/ls  was  for  any  expences  at  common  lofu^  though  it  was  Jo  certiped 
by  the  Chancellor '^  yet  upon  this  furmife  a  prohibition  hes* 
Mich.  9  Car.  B.  R4  between  Flower  and  Fawer,  per  Curiam^ 
hut  no  proldbition  granted,  becaufe  by  confqit  of  the  parties 
the  cofts  were  mitigated  per  Curiam  to  30A] 

II.  Newton  fhewed  to  the  Court,  that  A*  had  brought  ^nfiich  ■ 
irefpafs  agednfi  B.  in  this  place,  and  arc  at  ifliie  j  9ndpen£ng  SbltiOT^ 
this  fust  the  plaintiff  impleaded  the  drfendantfor  the  fame  matter  in  gnnted,  be* 
the  Spiritual  Court,  and  ppyed  prohibition,  and  it  was  granted  ^^.  ^^ 
%o  hhn.    Br.  Prohibition,  pi.  19.  cites  10  H.  6.  21.  ^^'^ 

Courtww 
nored  pending  this  i^lea  here.    Br*  Piohibkioiiy  pi,  13*  dtet  iS  1«  4*  & 

12^  Where  ibefolicitation  ofchq/lity,  and  an  affitult,  are  one  l^tHbcafi^ 

intird  aft,  the  Spuritual  Court  cannot  divide  them,  and  pro*  ^p^^^n^rf 

hibition  lies.    Far«  'So.  Mich^  I  Ann*  B.  R*  Rigaut  v.  GaUi-  the  Court 

farcL  v^i  that  a 

prohibitioQ 
•ogbt  to  p>)  bscaule  though  the  folicitation,  &c.  wai  of  eddefiafllcal  connCuice,  yet  the  forct 
«dded  to  it  makes  u  cognizable  in  the  Tcinporal  Cotert^  yet  at  the  prayer  of  the  defendaat** 
coonfidt  they  grre  order  that  the  cafe  (hoald  be  at'gued  by  ctviliam ;  Imt  after-  p  *  r  1 
'wirda  an  apparent  fault  being  in  the  pleadings,  a  prohibition  was  granted.  Ld.  ■>  *  ^  J 
Raym.  Rep.  809.  Mich.  1  Ann.  B.  R.  S.  C.  by  name  o£  Gallifand  v,  Rigaud.  ■>  Silkn 

51.  S,  C» 

13.  It  was  moved  fot  a  prohibition  to  a  libel  for  words, 
tipon  a  fuggeftioii  that  the  plaintiff  below  had  brought  an  aBion 
fir  thfe  words  grounded  upon  fpecial  damage  fuBained  iy  thej^aking 
them  \  and  that  though  the  words  were  iuch  as  are  .properly 
ihable  for  in  the  Ecclefiaftical  Court,  yet  a  fpedal  damage  at* 
tending  the  fpeaking  them,  fo  that  an  aftion  lies,  they  fhall 
not  proceed  in  the  Eccleiiaftical  Coitrt.  But  the  Court  denied 
to  grant  a  prohibition.  Lord  Raym*  a  Rep.  i  loi.  Hill.  3  Amu 
Erans  v.  Brown. 

(S)  In  \)^at  Cafes  they  fhall  not  have  JuriC- 
didion  for  Collateral  Caufe,  for  Cai^e  of 
Pardon. 


pander,  «c.  and  after  fentence  is  given  againfl  the  de^  Lewes  v. 
findant,  and  that  he  fhall  he  condemned  in  eupenfts  litis,  but  before  ^^{^ 

iit^mn  tatted  in  ccrtwu,  comes  the  general  pardon  of  ai  Ja«  i^^.Lewca 

by 


9 

%.  Whitton  bj  which  the  faid  offence  was  pardoned.  Bj  this  pardon  the 
s'c^-i^'  c^x  are  alfo  pardoned,  becaufc  though  there  was  an  award  o£ 
libelled  for  cofts,  yet  till  they  are  put  in  certain,  the  party  has  not  any 
wordi.  The  intereft  in  them }  and  therefore  if  they  proceed  there  after- 

ta^'l"'     ^'^^  ^^^  ^^  ^^'^  ^^^^  *  prohibition  ihall  be  granted.    M.' 

demned,       2  Car.  between  Lewes  and  Whitley^  per  Curiam.] 

and  cofls 

taxed  loiBh    And  upon  a  fignifietvtt  »n  excommanxcato  capiendo  iflTacd,  but  before  it  wis- 

returned,  or  he  taken,  a  general  pardon  was  publUhed.     He  was  afterwards  taken,  and  prayed 

to  be  dUcharged.     Refolved  that  this  taxation  of  cofts  being  for  the  plaimifPs  benefit,  is  not 

difcharged  by  the  pardon.     Cro.  J.  159.     Pafch.  5  Jac-   B.  R.  Banning  v.  Fryer. But 

where  the  defendant  was  fucd  before  the  ordinary  for  defamation,  and  the  fuit  was  begun,  be« 
fore  the  laft  general  pardon,  ex  officio,  and  the  cofts  taxed  after  the  time  limited  by  the  par- 
don, a  prohioition  was  granted,  inafmuch  as  all  things  promoted  ex  officio  are  difcharged  by 
the  pardon,  and  inafmuch  as  the  principal  was  pardoned,  the  cofts  being  as  acceftary,  (hall  be 
alfo  pardoned,  notwithftanding  that  they  were  taxed  after  the  pardon,  a  Brownl.  b8.  Micb. 
9  Jac.  C.  B.  Enby  v.  Walcott 

Between  the  time  of  awarding  cofts^  and  the  taxing  them  in  the  Spiritual  Court,  came  a 
pardon,  which  pardoned  all  offences  before  December  1623,  which  was  after  the  awarding 
and  before  the  taxing  them,  yet  they  are  not  thereby  pardoned ;  and  therefore  a  prohibition 
was  denied.     Cro.  C.  9.  pi.  7.  Pafch.  1  Car.  C.  B.  Dr.  Brickenden's  Cafe.  On  a  Ube| 

by  B.  for  defamation,  he  had  fentence,  and  6i,  were  aftcffcd  for  cofts.  Defendant  appealed 
to  the  Arches,  which  was  depending  in  1622.  By  a  general  pardon  at  Jac  the  6ffence  cl£ 
the  defamatory  words  were  pardoned,  and  this  was  pleaded  in  the  Archfes;  notwithftanding 
which  they  proceeded  in  the  appeal,  where  the  firft  fentence  was  reverfed,  and  in  that  fuit  t^H 
were  airelTed  for  coiU  to  appellant.  All  which  was  fuggefted  for  a  prohibition,  and  it  waa 
thereupon  demurred.  But  it  was  refolved,  tlut  there  was  no  caufe  of  prohibition ;  for  though 
the  pardon  has  difcharged  the  offence  of  the  defamation  as  to  any  punifhmeot  to  be  infli^d 
by  way  of  penalty,  &c.  yet  in  refped  of  the  cofts  in  the  Jirft  fuit,  which  are  not  difcharged  by 
the  pardon  (being  affefed  iefore  Aeday  la  tohick  t^  pardon  relates ^  as  was  agrped  in  Hall'b 
Cass,  5  Rep.  51.  b.)  if  they  are  not  duly  affffcdj  the  Court  mzy  proceed  in  the  appeal  to  difcharge 
the  party  of  them ;  and  if  they  revet fe  the  firft  fentence,  fo  as  it  appears  the  cofts  were  unduly 
taxed,  and  the  party  unjuftly  vexed,  they  may  in  the  appeal  affefi  cofis ;  for  the  pardon  doea  not 
extend  to  ftop  the  mit  commenced  in  the  appeal,  nor  by  reaion  of  the  pardon  had  they  caufc 
to  furceafe  the  fuit ;  and  though  the  cofts  in  the  appeal  be  affcfled  after  the  pardon,  yet  they 
are  well  alfeiTed,  the  caufe  of  thofe  cofts  not  being  uken  away  by  the  pardon ;  whcreupoa 
confultation  was  awarded.  But  Hutton  doubted  thereof,  becaufie  (as  he  conceived)  the  pardoa 
difcharging  the  offience,  they  ought  not  to  have  proceeded  for  the  cofts.   Cro.  C.  46.  47.  Mich* 

s  Car.  C.  B.  Baldty  v.  Hickard. In  the  cafe  of  an  excommunication  by  the  delegateSy 

and  the  party  taken  upon  an  excommunicato  capiendo,  the  Court  refolved  that  he  fhould  be 
difcharged  ;  for  the  contempt  and  imprifonment  was  pardoned,  but  the  cofts  were  not,  and 
that  the  party  may  fue  again  in  the  delegates  againft  the  other  when  he  is  at  laige,  to  compel 
him  to  perform  the  fentence  for  the  cofts.  Jo.  827.  Hill.  6  Car.  B.  R.  Cudrington  v.  Red- 
man, als.  Rodmsn.  And  Ibid,  fays,  this  cafe  was  moved  again  Pafch.  7  Car.  And  the 
Court  was  of  the  lame  opinion  as  above ;  and  that  a  precedent  vras  fliewn  in  a  Can  of  a  like 
judgnient,  whereupon  the  party  Mras  difcharged.— >Cro.  C.  19B.  accordingly*  The  King  and 
Codrington  v.  Rodnun. 

C  -1       W.  a  par/on  was  fued  in  the  High  Commiffion  Court  for  incontinency,  and  was 

J  deprived,  and  another  prejented  to  his  living.  He  procured  a  pardon  to  l>e  reflored^ 
and  was  afterwards  proceeded  againft  for  cofts  of  fuit ;  whereupon  he  payed  a  prohibitioot 
the  pardon  being  before  any  fentence  given.    And  it  was  granted  ;  for  if  pardon  comes  befora 
fcnttnie^  they  (hall  not  afterwards  give  cofU.    Cro.  J.  335.  Hill.  11  Jac.  B.  R.  Watu's  Odtf, 
—a  Built  18a.  S.  C. 

s.  C.  Noy.  [^2.  And  in  the  faid  cafe,  if  befinre  the  pardon^  and  after  the  fM 
2^  fentence^  the  defendant  appeals i  and  then  cemes  the  faid  general  par^' 

S.  C.  And  dony  and  after  the  defendant  deferts  his  appeal^  upon  which  new 
the  defer  cofts  are  taxed  fov  this  defertion,  a  prohibition  lies;  becaufe  he 
appeS  WM  ^^  ^^  other  way  to  have  benefit  of  the  pardon  but  this ;  for 
ri^ht ;  for     the  firft  Court  ought  to  allow  the  pardon.   M.  a  Car.  between 

in  the  L^ij  and  Whitley."] 

Arc^hes  they  -^  -" 

cannot  allow  the  pardon,  they  being  to  enquire  thereof  the  iniquity  of  thefefltcnce  only.   Ftr 

Jones  J.  to  which  I>odcridge  agfteo ;  but  adjornatur. 

3  If 


^3^  If  %ferfm  of  a  church  be  cmwBii  of.  numfiaughter^  and        ■_    ^ 
t^Ur  bos  &s  clergy  allowed^  according  to  the  Statute  of  1 8  EL    FoL  905. 
and  delivered  wt  of  prifon^  if  he  be  zfttrfued  in  the  Eccleflaftical  ^    ^>'*'  ^ 
Caatt  to  ie  deprived  rf  his  benefice  for  this  offence^  a  prohibition  ^^n^^gSjo^ 
lies;  for  by  die  allowance  of  the  clergy  by  force  of  the  ftatute,  s.  C. 
he  IS  purged  and  acquitted  of  the  felony,  and  of  all  penalties 
and  damages  incident  to  it  in  nature  of  a  pardon.    Hobart's 
Reports  375.  between  Serle  and  Williams  adjudged.    And  there 
cites  M*  27  EL  Rot.  2545.  NicoFs  Cafe  accordingly.] 

4.  Prolubition  was  brought  to  ftay  3Lfuit  in  Court  Chriflian 
for  defamadon^  upon  thefe  words,  Ii  Mafter  William  Norwood 
had  not  gone  out  of  town,  he  fhould  have  anfwered  for  the 
two  baftards  he  begot  upon  two  fuch  women.  He  there  pleaded 
the  general  pardon,  which  would  not  be  allowed ;  and  there- 
upon the  prohibition  was  brought,  furmiiing  this  matter ;  and 
now  ccmiultation  was  prayed.   And  all  the  Court  beHdes  Glan« 
vile  held,  that  it  is  well  grantable  \  for  they  all  refolved  that  a 
^neral  pardon  doth  not  aid  him  for  the  ilaying  a  fuit  in  Court 
Chriftian,  which  is  for  and  ad  injlantiam  partis  \  but  if  it  were 
fued  there  ex  officio  judicis^  the  general  pardon  would  then  dis- 
charge him.    Cro.  £•  684.  pL  i8«  Trin.  41  Eliz.  in  C.  B. 
Norwood's  Cafe. 

5*  A.  and  his  wife  vrcrcfued  before  the  high  commiflionersy 
that  is  to  iay,  the  wife  for  adultery  with  Sir  M«  B.  and  the  huf 
hand  fir  connivency  to  it  as  a  wittal  j  and  tbey  were  fentenced  there 
for  that,  and  cojis  taxed  in  July ;  and  after  the  general  pardon 
came,  and  pardoned  all  the  offences  before  the  ninth  day  of 
November  before ;  and  thereupon  A.  moved  for  a  prohibition^ 
and  had  it,  becaufe  the  offences  were  not  enormous  crimes, 
and  the  ftatute  and  the  commiflion  upon  that,  is  to  give  power 
to  them  to  proceed  upon  enormous  crimes,  and  to  fine  and 
imprifon  for  them.  Alfo  refolved  that  the  general  pardon 
Iiath  difcharged  the  colls,  though  the  cofts  were  taxed  before 
the  pardon  was  in  print  \  and  this  by  the  relation  that  it  had 
to  the  day  before  the  cofts  were  taxed.  2  Brownl.  37.  Mich. 
8  Jac  Dr.  Conway's  Cafe. 

6.  Dr.  H.  libelled  in  the  Spiritual  Court  againft  one  of  his 
pariihioners  for  tithes  \  the  defendant  there  Jbewed^  that  the 
dodor  came  to  the  parfonage  hyfinmiy  and  corruption,  and 
upon  fuggeftion  thereof  made  in  C«  B.  prayed  a  prohibition  ; 
Dr.  H«  alledged  that  he  had  his  pardon,  and  pleaded  the  fame 
in  the  Spiritual  Court ;  and  notwithftanding  that  the  Court 
granted  a  prohibition,  becaufe  the  pard^  ,dijth  not  make  the 
Jnereb  to  he  plena^  but  maketh  the  offence  only  difpuniihable. 
But  in  ftich  cafe,  if  the  king  doth  prefent,  his  prefentee  ihall 
have  the  tithes.  Godb.  202.  pi.  288.  Trin.  10  Jac.  in  C.  3« 
Dr.  Hutchinfon's  Cafe. 

7*  It  was  moved  for  a  prohibition  to  the  high  commifllpners  Cro.c.n^ 
for  Mrs.  P.     The  articles  s^inft  her  were,  That  anno  1622  'm  Trin. 
md  1623^  file  had  a  houfe  next  adjoiomg  to  Somerfet-Houfe,.  lud'^!,f  * 

and 


13*  ^limitU 

Ihat  a  pto^  tod  tiiai  tkere  was  a  private  ^  paflage  tfarocgh  her  hbaCt  to  So* 
kibt^wu  merfet^Houfe,  and  that  fhe  permitted  Sir  R.  H.  to  go  by  this 
SfteTdivetle  P^^8^  ^^  ^^  Comitefs  of  P.  And  that  fhe  abetted,  canfedy 
Aytdcbat-  and /nsofrft/ odW/^ between  them;  for  which  (he  was  fined 
»(»  »d  and  imprifoned ;  md  inafmuch  as  the  ofience  was  before  tUe 
£e*wip^  laft  general  pardon  of  King  James,  in  which  pardon,  tiougA 
becaofe  it  aJbJtery  bi  f9Uipudf  Jit  abittmg  is  not  excepted,  proInbUhn  wot 
was  not  frayed  fir  the  fine^  and  habeas  corpus  to  releafe  the  imprifon^^ 
Jjj^^J***  mcnt.  And  day  was  given  to  fhew  caufe  why  no  prohibition 
excepted  flioiild  go*  Litt.  Rep.  150.  Pafch*  4  Car.  C.B.  Mrs.  FeePs  Cafe. 
tiKrciii.  8«  A  libd  was  for  the  facrilegious  taking  awaj  bellsy  8t  pro 

&  a  Cited  faluf  e  animx.    The  defendant  pleaded  that  he  tck>k  them  by 


AK.8Mod.  order  of  •«.•..  and  that  he  was  paifdoned  by' the  aft  of  general 
*^^  pardon ;  this  plea  was  refiifed,  and  thereupon  they  moved  for 

a  prohibition  3  but  it  Was  denied,  becaufe  this  ofix:nce  was  not 
totally  pardoned  thereby,  but  that  they  may  fue  thete  pro 
falute  animx,  and  the  rather  becaufe  the  fuit  was  againft  the 
dntrchn»ardem\  and  though  the  fucceflbr^  may  have  an  aftion 
for  the  taking  the  bells,  yet  the  propereft  remedy  is  in  the 
Spiritual  Court,  becaufe  at  common  law  damages  only  are  re-* 
covered,  but  in  the  Spiritual  Court  they  will  decree  the  thing 
in  fpecie  to  be  reftored.  Sid.  281.  282.  pL  1 2*  Pafch*  i  8  Car.  2« 
B.  R.  Welcome  v*  Lake. 

9»  Succeflbr  libelled  for  dile^datums  againft  the  executor 
of  the  former  incumbent,  and  fuggefted  for  a  prohibition 
the  general  aft  of  pardon ;  for  that  all  fuits  for  oftences  of 
inceft,  fimony,  or  dilapidations,  are  excepted  in  the  aft,  unleft 
eommenced  and  depen£ng  hefire  fuch  a  day  (viz.)  the  20th  day  of 
March  laft ;  and  this  fuit  was  commenced  fince.  The  whole 
Court,  upon  .hearing  of  counfel,  and  confideration  of  the 
matter,  conceived  that  the  parliament  never  intended  tc  tote  avfty 
tbefucceffof's  remedy  for  dilapidations,  for  that  would  be  to  eafe 
the  executor  of  the  laft  incumbent,  who  was  the  wrong-doer^ 
and  tranflate  the  charge  to  the  fucceflbr ;  but  they  would  in- 
tend this  exception  of  fuch  fuits  as  might  be  in  the  Ecdefia* 
ftical  Court  ex  officio,  againft  the  dilapidator  himieIf,topuniih 
it  as  a  crime  againft  the  ecdefiaftical  law,  and  to  pardon  it^ 
unlefs  there  was  a  profecution  before  the  day  aforefatd.  And 
fo  die  prohibition  was  denied.  2  Vent.  216.  Mich.  2  W.  & 
M.  inC.B.  Anon. 

(T^  In  what  Cafes  they  fhall  not  have  Jurif« 
aidion  ifor  Collateral  Caufe.  [Anfwering  upon 
Oatb.l 

[i.  XX/HERE  ^Llapum  istofrfiU  apenaltj^t^bahjA^Mut 

ocherwife,  there  he  is  not  bound  to  anfwer  upon 
icEcdeSaftiaieoort,  v^bettcrheinemmtkidm. 


ifffTHdvfSki  cauftd  the  firf(nttire\  for  othcrwift  he  fliall  be 
bound  to  difcover  fufficient  matter  for  an  informer  to  tnform 
againfthim  upon  the  ftatate.  M.  12  Ja.  B.  R.  per  Curiam, 
in  BraJfi9tt*%  Cafe.]  i 

f  2.  IF  a  man  be  ordered  by  the  High  Commiffion  Court  to  Roll.  Rep. 
gjve  aRmonj  to  his  wife,  and  alfo  bound  in  an  obligation  of  300/.  V°'  P**  ^> 
i§perfrrm  it^  he  is  not  bound  afterwards  upon  a  fuit  there,  to  »B^iftT^, 
anfwer  nvbether  he  hath  given  alimony  to  his  wife  accordingly,  S.  c.  Anrt 
becaufe  by  this  he  is  to  difcover  the  forfeiture  of  the  ooli-  S°^cCh.j. 
gation.     M.  12  Ja.  B.  R.  Braii/hn's  Cafe,   per  Curiam  re-  cotiw, 

folTcd.]  als. 

Gawkn'.« 

Caie,  tohxve  been  refelvcd  accordingly  in  the  time  of  Wray  Ch.  J.  and  a  prohibition  granted 

[3.  A  man  is  not  bound  to  anfwer  upon  his  oath  articles  con-^  M0.840.pl'. 

ieming  the  htok  o/Comnmi  Prayer  puni/bable  by  the  Statute  of  I  EL  *»34-  S.  c' 

becaufe  then  he  fhall  difcover  matter  for  an  information.     H.  f     '4     ] 

13  Ja.  B.  R.  Dighton  and  Uolfs  Cafe.]  ^f  D^?^ 

Cafe.— S.C. 

adjonntnr.    RblL  Rep.  42c.  pi.  14.  Trin.  13  Jac.  B.  R.  The  King  v.  Dighton  ft  al. S.  C. 

andS.r.  per  UK.  Cur.  Hill.  13  Jac.  B.  R.  RoU.  Rep.  337.   pi.  sa.  Dighton  and  Hoke 

Ibid.  413.  pi.  5a.  Trin.  14  Jac.  B,  R.  Holt  and  Dighton  S.  C.  but  D.  P.*-- —  Cro.  J.  388. 
HilL  1 J  Jac.  B.  R.  Dighton  and  Holt's  Cafe.  And  after  three  terms  deliberation,  the  Couft 
nve  their  refolntions  that  they  ought  to  proceed  againft  tliem  by  wltnencs,  and  not  compel 
then  to  accttie  themfelvcs  by  oath. 

[4.  But  ^Lclergynian  may  be  examined  npon  his  oath  for 
preaching  againft  the  book  of  Common  Prayer ;  for  clergymen 
are  not  within  the  ftatute.  Tr.  7  Ja«  B.  Parfon  ManJUld's 
Cafe,  adjudged  per  Curiam.] 

[;.  A  man  is  not  to  anfwer  upon  his  oath  matters  concerning  a  man  may 
hisfmtb ;  for  there  is  a  ftatute  by  which  he  may  be  puniihed,  f^  >  prohi* 
if  he  publifhcs  falfc  doftrinc.    Mich,  18  Ja.  B.  Jenor's  Cafe,  ^j^^  ^;^ 
per  Curiam.]  [he  iheHff^ 

not  to  fufier 
the  king'f  lay  fubje^  to  come  to  any  place  at  the  citation  of  the  bifliopy  dd  (aciefidum  a/tfuas 
r€C9gmitiomts,  vd  facramtntitM  ^aftandi^  nifi  in  caufis  matrimonialibus  ic  teUamcmariis ;  and 
(he  paity  may  have  chereupon  an  attacbmcnl  againft  the  bifliop,  if  he  tite  or  diftrain  any  one 
to  appear  before  him,  to  uke  an  oath  at  the  will  of  the  bilhop,  againft  the  will  of  him  who 
it  fnmcnoned  or  cited.  And  by  that  it  appears,  that  thofc  general  citations  which  bilhops  make 
to  ciie  anen  to  appear  before  them  pro  falttte  animx,  without  exprefling  any  caufe,  are  agatnft 
the  Uw,  and  the  party  may  have  an  attachment  againft  the  bifhop  for  the  fame,  and  may  fue  a 
proiiibiuon  fo  todo.  Ana  if  he  do  exprefi  any  caufe  in  the  citation,  it  iccmeth  that  it  ought 
io  be  for  IbiBe  mauimonial  or  tcftamentary  cauCe.     F.  li,h.  41.  (A). 

[6.  If  ayfafif  htfued  in  the  Ecdeliaftical  Court  far  a  cwttraB  ,  Brown. 
cffBorriagt,  and  enters  into  an  obligationXo  the  Court,  with  con*  14*  ^  C- 
dition  mt  to  marry ^  or  to  cohabit  in  fornication,  with  a»y^/«-  o^Hwiey' 
dente  Ute,    She  cannot  afterwards  be  examined  there  upon  her  v.  Cage, 
oath  whether  fbe  be  a  Jingle  woman ;  for  this  tends  to  the  for* 
fciture  of  the  obligation*     H.  8  Ja.  between  Clifford  and 
Hwitln.    Per  Curiam  refolved.] 

7.  In  a  libel  for  incontinency,  the  judge  in  the  Spiritual  Court  s.  C.  4  Ce. 
vouJd  have  examined  the  parties  upon  oath*  Vfhethir  they  £d  the  <94P^8<i7- 

vot.xvm*     .  c  faa^""'^' 
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Court  fiB  or  not*  Whereapon  a  prohibitum  was  awarded,  becade 
would  ad-  no  man  is  bound  fdpfum  prodertj  where  dijcreUt  enfuei  i  but 
Cro  injoT  oAcrwMc  it  is  in  cafes  matrimonial  or  teftamentary.  Mo.  906^ 
s.c.'ac«»rd-  pl.  1265*  Mich,  32  &33  Eliz.  B.R.  Collier  v.  Collier; 

ingly,  by  %   * 

the  name  of  Cuilier  v.  CuUier.  — S.  P.  And  upon  a  reference  to  the  Lord  Anderfon,  ana 
the  Lord  Chief  Baron,  and  Wray,  they  certified  thus,  viz.  Where  the  knowledge  of  the  matter 
belongs  to  the  Coart  Chriftian,  they  may  proceed  according  to  the  civil  law.  Gawdy  iuJi 
the  oath  cannot  be  idmintftered  to  the  party  but  where  the  effnce  is  prefenudjirfi  by  Icm  men^ 
quod  fuit  concej(uni ;  and  it  was  faid  it  was  lo  in  this  cafe.  Cro.  £.  aoa.  pL  5a.  Mich.  33 
^  34  Eliz.  C.  B.  "Dt,  Hunt's  Cafe.  It  vras  moved  for  a  prohibition  to  the  Ecclcfiaftical 

Court,  in  cafe  of  a^ery^  becaufe  they  obliged  the  party  to  anfwer  on  oath ;  and  prohibition 
was  granted  quoad  that,  that  he  (hould  not  anfwer  on  oath,  but  proceed  as  to  the  reft;  then 
it  was  moved  that  there  was  a  temporal  penalty  for  providing  for  baftard  children.  But  per 
Cur.  we  will  not  gnnt  it,  becaufe  the  Ecclefiaftical  €Uiart  pr^eeids  pnfy  UtkepuniJmaU  of  tbc 
Cfiine  of  adultery,     it  Mod.  40 Pafch.  5  W.  &  M.  B.  R.  Anon* 

S.  Upon  zfuit  againft  the  executor  of  a  parfon^  by  his  fuc-* 

ceSbr^r  di/apidationSf  a  queftion  arofe  about  a  \Uafe  for  jears  a/« 

ledged  to  be  taken  by  the  executor  in  his  own  name^  but  covenoufly 

in  trujlfor  the  late  parfon^  and  would  put  him  to  his  oath  to 

anfwer  concerning  the  covin ;  whereupon  a  prohibition  was 

granted  quoad  their  examining  him  on  oath  concerning  the  coving 

.  for  though  the  original  caufe  belongs  to  their  cognizance,  yet 

the  covin .  is  criminal,  and  the  avowing  it  to  be  bona  fide  is 

punifhable  both  in  the  Star-Chamber,  and  by  the  penal  law  of 

fraudulent  gifts ;  and  therefore  not  to  be  extorted  out  of  him- 

felf  by  his  oath.    Befides  the  expofition  of  the  13  Eliz.  lo.  of 

Dilapidations,  and  what  ihall  be  covin  or  not  within  the  law^ 

refts  not  in  them  to  judge,  but  in  the  courts  of  common  law. 

Hob.  84.  Spendlow  v.  Smith. 

S.  p.    And      9*  One  was  excommunicated  for  not  taking  the  oath  of 

becaufe  the   churchwarden^  to  prefent  upon  all  the  articles  contained  in  a  book 

bifhophad    ti^ereunto  annexed,  among  which  were  ^^»f^  that  would  oUige 

Lcommu.    ^^^  ^^  accufe  himfelf.     It  was  held  per  Cur.  that  fuch  oaths  as 

nlcated  him  may  be  adminiftered  there  are  only  in  caufes  matrimonial  and 

for  refufmg  tcfbuncntary ;  and  that  fince  the  Statute  of  13  Car.  2.  no  maa 

prohib^on  ^^g^^  ^^  hz^t  an  oath  adminiftered  to  him  to  accufe  himfelf 

was  granted  Or  to  be  fworn  to  a  book  that  contains  fuch  matter  inter  alia  £ 

^oad  Uie     and  if  a  man  be  excommunicated  for  not  anfwering  to  {uch- 

him^u!ke  ^^^^^^^s  upon  oath,  it  is  good  caufe  of  prohibition  j  and  that 

any  anfwer  churchwardens  ought  to  be  fworn  to  do  what  (^pertains  to  their 

to  the  feid    office^  and  no  more.    Haird.  364.  Pafch.  16  Car.  2.  in  Scacc. 

aruclcs  con-  ^       v    T  ati» 
ccrning  '*^^  ^'  A-aKC. 

himfelf,and 

the  excommunication  difcharged.    a  Mod.  Xi8.  Mich.  28  Car.  2.  fi.  R.  Waterfield  ▼.  Bilhoo 

of  Chichefter. 

In  the  Spiritoal  Court  the^  tendered  an  oath  to  a  cbuiehwwdrtt«  te  prrfetU  autrHmg  t§  At 

htJkopU  articles^  which  he  retuiing,  was  excommunicated.    It  was  fug^rftcd  for  a  prombition* 

that  fome  of  the  things  to  be  prefented,  according  to  thofe  articles,  wcrt  JUthy  talkers,  revilerjp 

Stc  and  commCHjowen  offediticn  amongji  neighbours,  which  were  general  terms,  and  might  be 

under ftood  to  comprehend  things  out  of  their  jurifdi^on.     And  the  Cooit  conceived  m  prolit«. 

bition  ought  to  go  as  to  thofeuings,  bfsl  he Jintld  firft  Aave  pleadid  thtrCf  that  nan  tenetur  re* 

Jpondere  as  to  thofe  matters;'  and  upon  their  refufal  to  have  prayed  a  prohibition.    Vent,  if  4. 

Fafch.  83 Car.  s.  B.  R.  Anon.— -Afterwards  diis  matter  cam^  on  again,  and  then  it  appear^ 

that  the  otih  tendered  ytu  in  general  words  (viz»}|  upnfini  ^ccndmg  to  iM  hinges  tuijia/Hcsi 
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im ;  wA  diole  titiclis  were  o%i«d  only  by  way  of  diraftiofii  aad  q^  9^  charge }  and  (9  9 
^tohibkioD  was  denied.    Vent,  t  a /.  S.  C. 

xa  Upon  a  prohibition  it  was  Iield^  that  if  articles  ex  officia 
are  exhibited  fir  matters  criminal^  and  the  party  is  demanded 
to  anArer  open  oath,  he  may  plead  there  quod  non  tenetur  re* 
^xmdere^  and  if  notwithftanding  this  they  proceed  againft 
lum^  he  fhall  have  a  prohibition.  But  otherwife  if  the  fnatter  he 
<vml\*iQT  then  he  ought  to  anfwer.  Sid.  374.  Trin,  20 Car. i* 
B.  R.  Goixlfon  t.  Wainwright. 

}  K  A  prohibitiDn  was  prayed  to  a  fuit  in  the  Ecclefiaftical  a  Lev.  847* 
Court.     Tlic  Kbcl  lets  out,  that  a  tax  has  been  made^r  the  ^^'  ^ 
rtpaars  of  ^  church  where  the  defendant  inhabited,  and  was  to  FARnaa 
make  hun  fay  his  pr$portion.    To  which  they  required  his  anfwer  Quitam^c. 
(Tiz«^  whether  he  had  paid,  &c.    The.fuggeftion  was,  that  ^n^Jj^^"* 
the  party  had  toidered  his  anfwer,  but  the  Court  had  refufed  Twifdenat 
k,  becauie  it  was  not  upon  oath,  and  that  the  Ecclefiaflical  fiHl  held. 
Court  cannot  tender  an  oath  to  the  party  fued,  nili  in  caufis  ^on"*^*ht 
matrimonialibus  &  teftamentariis.     But  the  Court,  after  hear-  to  be  ^u 
ing  diverfe  arguments,  denied  the  prohibition ;  for  they  faid  it  cd,  to  which 
was  no  more  than  die  Chancery  did,  to  make  defendants  ^"c?*^but 
onfwer  upon  oath  in  fuch  like  cafes,     i   Vent.  339.  Trin.  HideCh.  j. 
31  Car.  2.  B.  R.  Herne  v.  Brown.  totisvinbu* 

contra,  and 
ftfteiwarda  the  Court  being  tnfonned,  that  this  was  always  the  couffe  of  the  Court,  the  prohi- 
bition waa  denied.    And  a  confultation  was  afterwards  granted  by  the  whole  Court,  viz.  Scrog^a 

C!h.  J.  Jooca,  Dolben,  and  Pemberton. S.  C.  fceein.  Rep.  296.  pi.  348.     That  it  was 

held  after  many  argumcnU,  that  they  might  compel  the  anfwering  upon  oath  in  this  cafe,  which 
waa  a  fpiritual  caafe,    and  is  particularized  in  the  ftatute  of  ctrcumfpede  agatis  among  the 
'  »ere  fpiritualia ;  but  it  was  (aid  that  they  ought  not  to  make  a  man  anfwer  upon  oath  fo  as 
10  accttfe  bimiclf  in  any  thing  criminal.     And  the  Court  granted  a  confuLauoi). 

(U)  In  what  Cafes  the  Spiritual  Court  fhall 
mvc  Jurifdiftion  of  a  Matter  fubfequent  after 
the  Suit  [^Incident  or  Dependent']^  Having  Jurif- 
didtion  of  the  Original  Suit.  [And  what  may 
be  tried  tbere^l 

[l.  IF  a  fuit  be  in  the  Spiritual  Court yZ^r  a  modxis  iecimandi^ 
^  if  the  defendant  pleads  payment  thereof,  this  fliall  be  tried 
there^  and  no  prohibition  fhall  be  granted,  becaufe  the  ori- 
ginal fuit  was  well  commenced  there.  Mich.  14  Ja.  B.  R. 
between  Goflin  and  Harden^  agreed  per  Curiam.  Hobart's 
Reports,  Cafe  314.] 

jTa*  &y  if  payment  be  pleaded  in  a  fuit  in  the  Eccleiia(i'c?I  [  16  ] 
•  Court  far  any  thing  'whereof  they  have  original  amufance*  My  ^v-— ^ 
Reports.  12  Ja.    B.R.]  •jbi.306. 

As  lAcafe  of  a  fuit  for  a  legacy,  if  payment  be  pleaded,  a  prohibition  (hall  not  be  granted  ; 
lor  it  u  a  mut^r  depending  upoathc  Qhgioal.    RolL  R^  ts.  pL  i^  Pafcb.  la  Jac.  B.  &• 

C  a  [3*  la 
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IL  F.  Jcnk.  [3*  Ia  an  aSion  in  Spiritual  Court  /y  tfoa  churchwarJens,  if 
305*  pi*  7<^«  defendant  pieads  ibereUafe  of  one^  this  ihall  be  tried  there,  and 
IsTHiU.?!-  "^  prohibition  fliall  be  granted.  My  Reports.  14  Ja.  cites  it 
jac.  B.  R. '  to  be  fo  adjudged  7  Ja.] 

^^tarkcy  v« 

Barton.  ~—*-Yclv.  171.  S.  C.  accordingly,  bccauCe  the  Temporal  Court  had  nothing  to  4^ 
with  the  principal  matter,  which  was  a  tax  for  reparations. — So  where  parfon  and  pahihionera 
fued  the  churchwardens,  and  recovered  cods,  and  the  parfon  rcleafed  the  colls,  a  prohibition 
Iball  not  be  granted.     Mar.  73.  pi.  tza.  Mich.  15  Car.  Anon. 

Cro.  J.  350.  [4*  If  a  mznfuesfor  tithes  agmnft  J.  S.  in  the  Ecclefiafiical 
t.  C.  by  the  Court,  and  makes  title  to  them  by  a  leafe  made  to  Urn  by  the  par'* 

Worts°v.  f^^  ^"^  7'  *•  '^^^^  '''^^  ^^  ^^  ^^^^  there,  *;  force  of  a  frfl 
Clyfton.^  leaje  made  to  him  by  the  fame  tarfon ;  fo  that  the  queftion  there  isy 
AoU.  Rep.  which  of  the  faid  leafes  fhal.  be  preferred,  a  prohibition  fhatt 
Wort«  V.  ^  granted ;  for  they  fhall  not  try  which  ef  the  faid  leafes  fball  be 
ciifton«-l  pr^erredy  though  they  have  conufance  of  the  original  iiiit ;  for 
s.c.aBuiiL  xhe  leafes  are  temporal.  M.  la  Ja.  B.  R.  between  fTrats  and 
V  Oa^Tf  Cfifi^^'    P«r  Curiam,  and  prohibition  granted.] 

the  queftion 

he,  whether  one  has  one  lea&,  and  the  other  has  another  leafe,  this  is  triable  tlicre ;  but  if 
they  would  try  the  validity  of  leafics,  they  are  to  be  prohibited.  ■  3,  C  cited  Ar{« 

ft  Show.  406. 

[5.  If  a  man  having  a  parfonage  impropriate^  msfkes  hafe  ft^ 
years  of  parcel  of  the  tithes  by  deed,  and  the  deed  is  denied  in  the 
£cclenaf^icai  Court,  and  ifliic  taken  thereupon,  a  prrfiibition 
Ihall  be  granted.    P.  8  Ja.  B.  per  Curiam.] 
covenant  is        [6.  If  ?i  parfon  compounds  with  a  parifliionery^r  his  tithes^  and 
fiot  a  fuffi-    grants  them  by  his  deed  to  him  for  a  certain  fum  by  the  year, 
fori^prohU  according  to  the  agreement,  and  after  htfues  the  pari&ioncf 
bition.         in  the  Ecclcfiaftical  Court yir  the  tithes  in  kind,  no  prohibition 
Palm.  36.    fhall  be  granted  upon  this  difcharge  by  deed ;  for  they  may 
Jac!  B.*R.  '^^^J  try  this,  having  conufance  of  the  principal.     8  £.  4.] 
AidreOiv*        [7.  P.  16  Ja.  B.  R.  bctwccn  Grijin  and  Bulfufl  rcfolved, 
'^X*  and  prohibition  denied,  though  once  before  it  was  refolved  to 

the  contrary  for  the  church  of  Wakerley.] 

[8.  If  z  parfon  leafe  all  the  tithes  of  his  benefice  to  a  parifhiorter, 
and  after  fues  him  for  his  own  tithes^  no  prohibition  mall  be 
granted ;  for  this  leafe  is  a  good  difcharge  there.  8  E.  4.  1 4. 
per  Choke.J 

[9.  If  a  pari/bbner  grants  land  to  a  parfon ^^  his  own  tithes, 
and  after  the  parfonyZ^x  him  fir  the  tithes,  a  prohibition  fhall 
not  be  granted }  for  this  matter  will  be  a  good  difcharge  there. 
8  £•  4.  14.  per  Choke.] 

[10.  If  %  parfon  grants  to  aparifbumer  the  tithes  of  his  own  land 

for  a  certain  rent  by  the  year,  upon  condition  of  non-payment,  and 

T&tr  fues  the  parifhionery&r  his  tithes  in  kind,  no  prohibition 

fhall  be  granted,  though  the  parfon  fuppofes  that  the  conditioa 

Roll.  Rep,   is  broken  \  for  they  fliall  try  it  there,  having  conufance  of 

b^'c^— *    ^^^  principal ;  and  if  they  adjudge  otherwife  than  the  common  law 

Ibid.i8.pl.  allows,  then  a  prohibition  fhall  be  granted.    P.  16  Ja*  B.  Rs. 

*4.  Anon,    between  Grj/fin  and  BuffuJ  fo  held.]  [11.  If 


*     (i  I.  If  a  par/in  fuet  fir  tithes  in  the  Ecclefiaftical  Courts  and  s.  P.  ana 
the  defendant  there  pleads  an  arbitrement  in  bar,  they  fhall  try  fcemi  to  b^ 
it  there^  and  no  prohibition  ihall  be  granted  thereupon  till   '    * 
thcf  have  diJaUowtd  tbepka  \  for  by  intendment  tliis  is  a  good 
difcharge  there.    My  Reports.  P.  12  Ja.  per  Curiam  prohi- 
bition denied.     Tr.  12  Ja.  B.  R.  between  ReyncUs  and  Hayes 
adjudged,  and  a  confiiltation  granted.] 

£12.  If  z  par/on  fuis  fir  tithes  in  the  Ecclefiaftical  Court,  and  [17     ] 
the  defendant  there  pkads  a  lea/e  of  them  iy  deed  by  the  parfon  tRolLRqy. 
to  him  rendering  rent,  to  which  the  plaintiff  fiys,  that  the  rent  J*J^b°r** 
vjos  repnrved  upon  conditwn  cf  nen^yment  to  he  void,  and  avers  BarncweU 
that  be  did  not  pay  it  at  3  certain  day,  and  the  other  pleads  pay*  v*  Tracy. 
went  at  the  day,  this  fh^l  be  tried  there,  and  no  prohibition  ^y.^*na 
Ihall  be  granted.     Tr.  16  Ja.  B.  R.  between  Griffin  and  Bui-  held  that  the 
fifi  refolved  per  Curiam,  and  a  prohibition  denied.]  *ff"«  *^^»K 

payment  of  the  rrnt,  thev  may  try  it ;  but  if  they  difallow  the  proof  of  it  by  one  witJieiiK   ^ 
prohibition  wiU  be  grvucd ;  and  fo  it  would  be  if  the  iifuc  had  bccu  whether  there  was  any 

deed  of  deniie,  or  not. 

« 

[13.  If  zparfin  kajes  hy  deed  the  tithes  of  the  pari/b,  and  afier  fmmA^ft^^ 
Juesfir  the  tithes  in  the  Spiritual  Court,  and  there  this  leafe  is    Fol.  307. 
pJeadedp  where  the  queftion  between  them  is,  whether  the  tithes  if  *— /— ^ 
aU  the parijb,  wr  only  of  fome  particular  things*,  yet  no  prohibi- 
tion lies ;  for  they  have  conufance  of  the  original,  and  they 
ought  to  take  advice  of  thofe  who  are  learned  in  the  common 
Jaw  to  direA  them,  sis  the  judges  of  the  common  law  do  of 
them  ;  but  if  they  judge  contrary  to  the  common  law,  a  prohibi- 
tion lies  after  fentence.    Mich*  13  Car.  B.  R«  between  Dr. 
PockHngton  aefd  Sir  Sa/n/ ^(9^/7,  prohibition  denied.] 

[14.  If  a  man  fues  for  a  legacy  in  the  Spiritual  Court,  and 
the  defendant  pleads  a  releafe  in  bar,  and  Xhc  plaintiff  denies  it ; 
this  /hall  be  tried  there,  and  no  prohibition  Ihall  be  granted, 
becau/e  it  is  a  matter  ariiing  from  the  original  caufe  of  which 
they  had  jurifdi£lion.  M,  15  Ja,  B.  between  Percier  and 
Wbeble,  per  Curiam,  and  prqhibition  denied*  Hobart's  Re* 
ports  255.  Anonimous*] 

[15.  If  an  adminijlraior  fues  for  a  legacy  due  to  the  teflator,  in  Uob.  188^ 
the  Spiritual  Court,  and  the  defendant  pleads  the  releafe  of  the  pi.  831. 
tejlator  in  bar,  and  the  plaintiff  avoids  it  becaufe  his  teflator  was  an  ^^^'  ^' 
tdeot'p  this  ideocy  fhall  be  tried  there,  and  no  prohibition  fliall  tobcS.C. 
be  granted^   becaufe  they  have  jurifdiAion  of  the  original 
matter.     Mich.   15  Ja.  £.  between  P^rrA^r  and  Whchle,  pro- 
hibition denied,  but  againft  the  opinion  of  Warburton.] 

[itf.  If  a  parfon  fues  in  the  Ecclcfiaftical  Court,  and  the  dc-  5.,  P.  The 
fcndaot  there  pleads  that  the  plaitaiff  was  prefentcd  upon  afimo*  [^"  ^^^ 
maeal  contrail,  againft  the  Statute  of  3 1  £1.  this  fhall  be  tried  aod  the  de- 
there,  inafmuch  as  they  have  jurifdi£Uon  of  the  original  thing,  f^Adam 
M.«Ja.B.  P.^'.Cafe.]  ^^^ 

the  chuich 
waf  voidy  vid  the  tithei  not  appertaining. to  the  plaintiff.    And  a  confultatioa  wa'ti  framed; 
for  (be  fmoof  might  more  ajptiy  be  tried  in  the  Spiritual  Court.    Cro.  C  ^»,  p).  4«. 

c  ^  Misnr 


17  t^towtim, 

Mich.  40  &  41  Elia.  C.  B.  Rielb]r  v.  WentMfortlu  S.  P.  JeaJk  ao5^  pL  7&  ia  Uif 

•  So  in  cafe  [17.  If  a  parton  of  a  church  be  outlawed^  and  the  htuf^  of  H^ 
for  de?**  ^  '^  ^-fl«/w  WW  /(?  y.  S.  Wifo  receives  the  tithes  of  the  psK 
tory  words,  rifliioncTS,  and  zhcT'iht  parfon  fues  the  parijhiotfers  (as  I  intezi4 
in  ca'iini;  it,  and  DOt  thc  farmer)  for  the  tithes,  who  pleads  the  ouBawryt 
dantl^'i  againft  him,  and  the  grant  over  to  J.  S.  thc  farmer,  a  prohiU% 
Mi^r,  who  ^^^^  ^^^^  in  this  cafe,  becaufe  this  is  a  ''^matter  of  record,  which, 
pleaded  a  they  cannot  try  there.  Mich.  9  Car.  B.  R.  between  Burley  and 
fJ'rc^J^o^'  JfTr/^A/,  per  Curiam,  and  prohibition  granted  accordingly  ta 
jujiicet  ef    the  Court  of  York. 

ptace,  ac- 
cording to  the  ftatnte  of  x8  EHs.  which  plea  the  court  rcfufed.  and  therefore  a  prohibition  wa^ 

nccordingly  granted.     2  RoH.  Rep.  8a.  Pafch.  17  Jac.  B  R.  Cooke's  cafe. Cro.  J*  535.  $• 

C.  by  the  name  of  Webb  v.  Cooke. Ibid.  6%^,  pi.  18.  Mich.  19  Jac  B  R.  accordingly. 

^hnrchwar.  [18.  If  the  ptrfon  of  B.  in  London  libels  in  the  Spiritnat 
f^Ji!^«^  Cobrt  upon  a  cujom,  that  if  a  pariftioner  of  B.  dies  in  B.  and 
8d.  upon  a  *  ^  brought  and  buried  in  another  parifb  in  London,  and  there  are 
cuftomfor  given  to  the parfon  a  gown^  a  pulpit  cloth,  and  a  pair  of  gloves,  that 
^ymntoi  ^^  f^^^  things  ought  to  be  given  to  him;  a  prohibition  liesL 
k  nuich  for  ^^  ^  ^^^  cuftom,  if  it  be  denied  i  for  a  cuftom  may  be  made 
beiwrhuned  hy  a  fhorter  time  than  at  common  law.  Tr-  15  Car.  B.  R. 
in  Ae  kody  between  Cooker  parfon  of  St.  Thomas  Apoftle^s,  and  Goale ;  pro^ 
5f  "JJotbt*-  ^bition  granted.] 

tion  was 

prayed  on  the  fuggeftion  of  no  fuch  cuftom>  The  Court  held  the  cuftom  good,  becaufcp  the  parifl^ 
u  to  be  at  the  charge  of  making  up  the  church  fioor;  but  if  the  cuftom  be  denied,  it  mull  be 
tried  at  law,  as  in  cafe  of  a  Modus  Dccimandi,  or  Mortuary.  And  afterv^ards  HalcCh.  J. 
being  prefent,  a  prohibition  was  granted,  which  he  faid  wa«  fomttimes  granted  Pro  Defem 
Jurifdifboniai  and  fomctimcs  Pro  DefcduTriationis,  asin  this  cafe  and  others,  wh^re  the  ground 
of  the  fuit  is  prefcription ;  for  in  their  law  they  have  fometimes  allowed  prefcriptions  of  20 
years,  and  fometimes  of  40,  but  we  admit  none  but  what  arc  De  uopa  d'ont,  dec.  Vent.  %j^* 
Mich.  ft7  Car.  t.  B.  R.  Anon. 

See  (F)  pi.  [19.  If  the  parfon  libels  in  the  Ecclefiaftical  Court y^r  a  mo» 

di'n«'  *"**  ^"'^  ^^^^*        ^i^l^^s  of  fifti  brought  from  Iceland)  if  the  d^en^ 

there.   Aad  ^^^  f^ggift^  that  the  parfon  has  mifaken  his   modus,  and  Jhews 

fee  (M)  pi.  ^another  fnodus,  he  fhall  have  a  prohibition,  becaufe  the  Ecde- 

DoteTfh^  ^^^**^^  Court  fhall  not  try  the  modus  by  which  his  inheritance 

— *  3  Bulft.  fl^^U  he  bound,  and  an  ufage  for  10  years  is  good  cuflom  by  the 

241.  849.  Ecclefiaftical  law ;  and  if  this  fliall  be  fuffered,  they  will  defeat 

j!°hddl^  the  Temporal  Court  of  all  jurifdi6tion.     My  Report^.     14  Ja. 

That  where  B.  R.  adjudged  between  Gejlyn  and  Hardin/] 

t  different 

modus  is  fuggelled,  the  truth  of  this  matter  (hall  be  tried  there.  S.  C 

Hob.  247.  [ao.  &  if  a  fuit  be  in  theEccIefiafticalCourt  t^n  tie  manner  of 

T"°c*p  tithing,  that  is  to  fay,  upon  a  cuflom  fir  the  wsmer  to  have  54  [45 

And  fays,  fteavcs]  and  the  parfon  5  [for]  tithes  ;  if  thc  cuftom  be  denied  a  pro- 

Thatifitbe  hlbition  lies;    for  they  fhall  not  try  the  modus,  it  being  to 

r  ■-^■■^  charge   the  *  inheritance.    Hobart's  Reports,  Cafe  3 14.  bc- 

*  ^^'^^  twccn  Scot  and  WaU^  prohibition  granted.] 


WtmMm*  iS 


fandSKtlttCQicMB,  tbcsa  confaltatios  miftgv,  othcrwifs  the  ptt>hibkio«  flandf.-*— Hei* 
»3d>  S.  C.^— J«,  as  to  toy  other  cu/lam  ;  for  a  cullon  is  not  triable  in  the  Spiritual  Coon ;  and 
iirhere  a  fibd  waa  for  kioi  repairing  a  church  wall,  according  to  cuftom,  where  the  fouadatioa 
of  the  libel  waa  the  culiom,  the  Ecdefiaftical  Court  could  have  no  conufance  tiU  the  cu/lom  was 
iritdM  lmm\  and  therefore  a  prohibitioa  wu  granted  to  try  it,  which  being  tried,  and  found 
ilgBaft  the  platntiff  in  the  prohibition,  a  confultation  wu  awarded.  See  warth.  33.  citca  tbar 
cafe  of  Vaoacic  v.  Spleen. 

[21.  If  the  churcbnvardem  of  the  ymfh  of  Steevenage  KM  ia 
ibc  Eccldiaftical  Court  againft  J.  S.  farmer  of  the  faiin  called* 
ID 0  fir  contriiutian  to  the  repartition  (f  the  churchy  ani  alkdge  thai 
parcel  of  the  farm  lies  in  Steevenage,  and  parcel  in  Walkeme,  ano^ 
ther  parUh^  and  alledge  a  cuftom^  by  which  the  fanners  of  the 
laid  farm  have  ufed  to  contribute  to  the  reparation  of  the 
church  of  Steevenage  for  all  the  faid  farm.  If  the  defendant 
fays  that  parcel  of  the  land  lies  in  the  parifh  of  Walkerne,  and 
that  he  has  ufed  time  whereof  memoryi  &c.  to  contribute  for 
it  to  the  church  of  Walkerne,  and  not  to  Steevenage,  and 
Jkmes  the  prefcription ;  this  fhall  not  be  tried  in  the  Ecclefiaftical 
Court,  but  by  the  common  law ;  and  therefore  a  prohibition 
lies  'y  for  they  fhall  not  try  the  cuftom  in  the  Ecclefiaftical 
Court,  by  which  the  inheritance  is  to  be  perpetually  charged. 
{Tet  note,  that  this  is  but  in  effeAa  denying  the  prefcription.) 
Tr.  16  Ja.  B.  R.  between  the  churchwardens  of  Steevenage  and. 
Green  refolved  and  a  prohibition  granted  accordingly.] 

[22.  If  a  fuit  be  in  the  Spiritual  Court  fir  tithes  cf  calves  in  *•  P.  A»t» 
Uniiy  a.  prohibition  lies  upon. the  general  cujlom^  to  pay  ob.  [a  ^^\^^ 
half^)eDnyJ_/9r  every  one  under  7,  and  a  calf  if'jy  and  that  the  ^  fur. 
parfbn  will  give  a  halfpenny  for  every  one  above  7,  with  aver-  mifedthe 
ment  that  the  parfon  can  not  drive  over  to  the  next  year ,  that  is  JJJp,^^  ^^'^ 
to  fay,  not  to  relinquifh  his  tithes  till  the  parifhioner  has  10  that  if  he* 
Calves,  as  he  may  by  the  canon  law.    P.  1 1  Car.  B.  R.  Lang-^  had  ig,  the 
fir(f%  cafe,  prohibition  granted  \  for  by  the  canon  law  it  is  at  nfotUd  have 
his  dedion.]  [     19    ] 

the  tenth 
vithoat  paying  any  thing.  Berkley  and  Tones  held,  That  the  canon  law  it  fo,  and  fo  received 
in  the  Spintuai  Court,  and  it  it  furmifed  that  the  Spiritual  Court  allows  of  it,  and  therefore 
there  netfla  ooi  «iy  prohibition ;  but  becaufe  it  wat  alledged,  that  it  was  a  cuftom,  and  that  the 
paiibn  would  not  (by  till  the  tenth,  and  would  refufe  to  accept  according  to  the  cuftom,  and 
thai  in  the  Spiritual  Court  this  furmife  is  not  allowed  ;  therefore  k  wat  held  that  a  prohibition 
it  {rantablc.    Cro.  Car,  403.  pL  2.  Pafch.  10  Car.  B.  R.  Apoo. 

[13.  If  A.  the  parfon  of  D,  {nesfir  tithes  in  the  Spiritual  Court  •  ^"e  T* 
agaii&  B.  who  pleads  a  leafe  fir  years  made  to  him  by  the  par/in  j  ^ai^al"  ** 
to  which  A.  the  far/on  replies^  that  he  was  non^^efidentf  and  ab-  Court^br 
fent  80  days  and  more  in  fuch  a  year,  &c.  from  his  beneficct  ??^f* -^l 
by  which  the  leafe  became  void.    No  prohibition  lies  upon  this  ^^  ucl^nce, 
plea,  though  it    b  grounded  upon  the  *fiatute  of  i^  EL     And  in  contempt 
though  it  was  objelied  that  the  judges  of  the  fpiritual  law  of  ^«ca- 
fliall  not  have  the  expojitim  of  a  fiatute  j    for  inafmuch  as  they  hSStion^'*^ 
have  jurifdi^on  of  the  original  caufe,  they  fhall  have  power  to  waa  granted 
cry  this,  which  inctdently  arifes  thereupon,    H.  14.  Car.  B.  R.  ^^^ 

'  C  4  betwecA 


19   .  Pto|&fi»Hotu 

•until  a  betireen  Sir  Tiomat  Lucy  and  Dr.  Luejf  per  Curiam*  proh3»>' 
^'t     tion  denied.] 

though  the 

Ad  of  Uatformity  gives  5I.  penalty,  -which  mtiftbe  ftied  for  at  eommon  law,  yet  this  takes  not 
sw<y  the  jurifdidion  of  the  Spiritual  Court,  (b  \<mg  aa  they  proceed  upon  the  canons,  and  mSt 
for  the  paialiy  upon  the  fiatute.    s  Le\-.  sss.  Thn.  30  Car.  s.  B.  R.  Cory  v.  Pepper. 

24.  Citation  was  awarded  in  the  Spiritual  Court  for  zjlander 
againjl  a  feme  file  \  and  the  libel  proved  true ;  whereupon  the 
Court  awarded  10/.  to  the  plaintiff ^r  the  cofis  and  defamation  ^ 
and  after  Xhcfente  took  baron,  and  made  him  her  executor^  and 
died  ;  and  citation  was  fued  afierwards  againjl  the  baron  at  execu^ 
tor  of  the  feme,  to  fatisfy  the  10/.  And  the  baron  obtained  ^r^- 
hibition ;  and  the  beft  opinion  was,  that  it  does  not  lie,  becaufe  the 
matter  is  merely  Jpiritual,  and  the  fum  for  recompence  was  well 
awarded.     Br.  Prohibition,  pL  9.  cites  I2H.  7*  24. 

25  If  a  man  ackanvhdges  in  the  Spiritual  Court  to  paj  a  certmn 
debt  at  a  certain  day,  and  doth  not  pay  it  at  the  day  tor  which 
the  other  fues  him  in  the  Spiritual  Court,  and  excommunicates 
him  there  becaufe  he  did  not  pay  it  at  the  day,  the  other  party 
fhall  have  a  prohibition  againll  him.     F.  N.  B.  41.  (C) 

26  A  libel  was  for  a  rate  for  repairs  of  the  church.  It  was 
fuggejled  for  a  prohibition,  That  in  this  fuit  they  of  the  Spiritual 
Court  would  try  the  quantity  of  the  land,  for  they  vfere  taxed  according 
to  the  rate  of  their  land.  And  they  pretended  that  he  hath  more' 
land  there  than  in  truth  he  hath,  which  is  always  triable  at  the. 
common  law.  Sed  non  allocatur;  for  the  principal  being 
faablc  there,  the  circumftances  concerning  it  are  inquirable, 
and  triable  there  alfo.  Wherefore  a  confultation  was  awarded, 
Cro.  Eliz.  659  660  pU  5.  Pafch.  41.  Eliz.  in  C.  B.  Paget  v. 
Crumpton. 

I     27.  In  prohibition  the  cafe  was.  That  a  ^r^wwryiwrrrf/itf 

tithes  from  the  9  parts  5  but  being  in  a  elofe,  the  gate  was  locked^  • 

fo  as  theparfin  could  not  come  at  them ;  and  he  fued  in  the  Spiri- 

tual  Court  \  and  there  the  queflion  was,  whether  the  gates 

were  locked  or  open  i  And  thereupon  a  prohibition  was  brought 

fuppofing  this  to  have  been  a  temporal  matter  \  for  the  tithes 

being   fevered,  arc  lay  chattels.     But  the  Court   faid,  That 

although  the  tithes  be  fevered,  yet  by  the  ftatute  they  remain 

fuablc  for  in  the  Spiritual  Court ;  and  then  the  other  is  but  a 

•  confequent  thereof,  and  therefore   is  there  triable.     And   if 

they  refufe  to  allow  his  proofs,  as  it  was  furmifed,  (but  not 

within   the  prohibition)  it  was  faid  that   he  ought  to  appeal. 

Cro.  Eliz.  843.  844.  pi.  26.  Pafch.  41  Eliz.  in  C.  B.  Blackwell's 

Cafe. 

Taccare  a8.  ^AwtA  for  tithes  in  the  Spiritual  Court;    and  the z^- 

B*moriV      rijhiomrs  pleaded,  that  there  was  an  ail  of  parliament  that  fettled 

gaged  a  rcc-  thefe  tithes  upon  JV.  and  the  Spiritual  Court  refufing  to  allow 

tory  to  ?.     this  plea,  Baldwin  moved  for  a  prohibition  ;    and  laid,  where 

^    ^^    3  the  parifhionecs  did  plead  to  the  parfon's  title  in  the  Spiritual 

indebted  to  Court,  and  they  refufcd  to  allow  of  it,  that  it  was  ufual  to 

grants 
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trant  a  (irolubiition.    Vaughan  at  firft  oppofed  it^  becaufe  he  w.  and  ab« 
Uid,  If  the  party  fet  forth  his  tithes,  it  did  not  concern  him  y*^^*^***J  . 
who  had  the  intereft  in  them,  for  he  had  no  more  to  do  j   but  It^^was^J^ 
Atkins  J.  aiked  what  he  ihall  do  if  he  hath  not  fet  them  forth.  >»^<i  by 
And  after  debate  the  Court  ordered  a  prohibition  Nifi.  Freem.  SJ^'^'Ji^'"* 
Rep.  67.  pi.  8i.  Mich.  167a.  C  B.  Lord  Biron's  cafe.  monga'L 

Oiouldbe 
veiled  in  W.  ts  fuHy  as  tt  was  in  P.  B.  fued  in  the  Spiritual  Coart  for  tithes,  and  W.  came  in 
fn  bterefle  fiao,  aodihewcd  thia matter  to  the  Court;  and  yet  they  gave  judgment  for  B.  for 
thetitbca;  upon  which  W.  prayed  a  prohibition,  which  was  denied  per  Hale  and  all  the  Court; 
for  the  aS  vefted  the  eftaie  in  W.  u  was  in  P.  and  P.  being  only  mortgagee,  and  out  of  pofl^f^ 
iou,  and  B.  mfortgagor  ta  poflefllon,  P.  could  not  have  recovered  the  tithes  before  he  had  reco« 
ycxtd  the  pofleifion  of  the  redory  by  cje£bnent ;  no  more  can  W.  but  till  the  redory  be  reco* 
vercd  againft  B.  the  tithes  belong  to  him.  s  Lev.  64.  Trin.  24  Car.  2.  B.  R.  S.  C.  by  name  of 
Sir  WUfiaXRjuxQo  v.  Lord  Byron.— —S.C  cited  3  Lev.  73.  Mich.  34  Car.  1.  C.  B.  in  cafe  of 
BonCeyv.  h^  <  In  the  above  cafe  of  Lord  Byron,  Freem.  Rep.  67.  pi.  81.  a  cafe  was  cited, 
where  a  parioD  fned  for  tithci,  and  the  parifliioners  pleaded  that  he  bad  xar  read  the  Mrtides  with* 
in  tuf  wuMiks^  according  to  (he  ftatute  1^  Cliz.  and  the  Spiritual  Court  refufing  to  allow  thi^ 
plea,  theoonrt  grwted  a  piohtbittoii. 

(X)  Jurifdidion  Spiritual.     Where  the  Right  of   see  (y) 

Tithes  comes  in  Queftion. 

I.  X1I7HERE  the  right  of  tithes  comes  in  queftion  in  the  isRep.  i8« 

^^    Temporal  Court,  the  Temporal  Court  Jball  be  oufled  of  J**:s-; — 

jurifdiaion.     2  £.4,15.  Difmc&c. 

pi. 5.  cites 
14H.  4.17.— ^ Br.  Jurifdidion,  pi.  28.  cites  S.  C— But  Sty.   169.  in  cafe  of  Harwood  v. 
PMy,  it  was  laid,  Arg.  That  were  the  right  of  tithes  is  in  difpute,  the  common  law  (hall  take 
place,  but  not  where  the  tithes  themfclves  arc  in  difpuic ;  and  cites  Seld.  of  Tithes,  cap.  14. 

2.  In  a&ion  of  tre/pajs  by  one  par/on  agatnjt  another  parfon,  if  >3  R«P-  J  8, 
defendant  chums    it   as   tithes  appertaining  to  his  parfonage,  the  fuch^j^af" 
Court  fhall  be  oufted  of  jurifdi^tion ;  for  the  debate  being  be-  the  plea  to 
twcen  tvjoparfonsy  it  fliall  be  intended  that  it  is  for  the  right  *Jl^.i""^- 

tithes.      38  E.  3.  5.  b.3  not  allowed 

in  the  exche^ 
fUT.Zu  JimMiai(m,pl.  90.  cites  38  AIT.  so.  butjtbat  the  book  (ays  Quod  Mirum !  though  it  was 

vk  fititof  the  King  in  aid. *$o  between  a  parfon  and  vicar.  See  Br.  Jurifdiaion,  pi-  3.  cites 

9S  H.  6.  39.  S.  p.  But  it  wasargued  there  ftrongly,  That  the  Lay  Court  fhould  not  be  oullfd  of 
)iiri(diAiosi  by  reafon  of  ili-p-eadtng ;  for  the  dcftniant  alUdgcd  that  he  teas  par/on  at  the  time  0/ the 
^J^fit  vb.  Of  the  taking,  but  does  noifay  that  he  uasparfn  at  the  time  v/thefeverance ;  and  if 
he  waa  not  parfon  at  the  time  of  the  fcverance,  as  well  as  at  the  time  of  the  taking,  he  fhall  not 

have  them.  Quod  nota  per  multos,  &  adjornatur. *  S.  P.  Arg.  Le.  94.  cites  it  as  Buftiic's  cafe 

^  parloo  of  Pancras. 

In  ircfpafa,  if  the  defendant  jufii^ei  for  tithes  as  par/on,  and  gives  colmr  to  the  plaintiff  as  par* 

fin^fanatker  church  adjoining;  this  Ihall  ouft  the  Court  of  Jurifdidion ;   for  the  right  of  tithes 

will  come  in  debate  bet  wee  >t  parfon  and  parfon.     Br.  Jurifdidton,  pi.  60.  cites  38  H.  ^.  21. 

Fer  Forteicoe  J.^^^Buti/thc  dejetidant  gives  other  colour  than  as  par/on^  he  gives  jurifdi<Etion  to 

the  Lay  Cottft ;  for  it  does  not  appear  that  right  of  tithes  will  come  in  debate,     fir.  Jurifd  £licn, 

pi.  60. S^  if  the  plaintift  in  hia  replication  iutltles  himfelj  as  bar/on  to  the  portion  oj tithes  out 

^theparifiofthedejendjnt,  as  apropriate  to  his  churchy  there,  if  this  maitrr  be  confellcd  by  the 
d.  Cendant,  the  Lay  Court  (hall  be  oulled  of  jurifdi^lion ;  for  as  foon  as  it  apprars  that'thc  right  of 
Cttbca  wtU  come  in  debate,  the  Lay  Court  (hall  ccafc,  and  (hall  be  oufted  of  jiirildi^on  ;  and 
the  Cimc  law  of  the  Spiritual  Couit,  if  it  may  appear  that  the  right  of  advowfon  is  in  debate, 
t^u;;h  it  did  not  apperir  at  firft ;  quod  nou ;  for  it  was  agreed.  Br.  Jurifdidion,  pi.  60.  cilci 
38  H.  6.  SI. 

Whc«  iht  rii^hx  of  lirhc*  arc  in  qurftion  bettaeen  two  paifons,  the  trial  belongs  to  the  civil  la'.v. 
Cro.  E.  251.  3j  &  3|Etii.  C.  B.  Uulliosiham  v.  Kyt'cly.  — Lc.  58.  pi.  76.  Patch,  acj  Khz.  C.  B. 

1  he 


.  I 

*  I 


t<4  PcoKUtftnt 

TTKe  Vtfioa  of  Facknaia'i  cftfc^-— Jftil  wktre  two  parfoiu  were  of  two  Cnrenl  pitidMi,  tad  tKit 
one  claimed  certain  tithes  within  the  parifh  of  the  other,  and  (aid  that  he  and  all  hit  pndeceflon 
parfooi  of  fuch  chureh,  fciL  of  D.  had  ufed  to  have  the  tithes  of  foch  lands  within  the  Mn(h  of 
5^  and  that  was  pleaded  in  the  Spiritual  Court;  and  the  Court  was  moved  to  grant  m  prohibit 
tioa ;  and  per  Shu'c  and  Clenche  J.  he  fhall  have  a  prohibition ;  for  he  claiwaonly  a  porti0H  oftiAu^ 
md  that  hy  prefcrittiofiy  and  not  merely  as  par/on^  or  by  reafon  of  the  parfonage,  kut  ky  auttdterJi 
-.  ^  ctmje^  viz.  by  prefcriptioHi  which  is  a  temporal  eaufe  and  tnin^;  and  it*  is  not 

t  *^  -I  material  wlyrihcr  ^(  Ik  betwixt  two  ptrfopa.  Gpdb.  ^5.  pL  ^^.  Mu^.  28, 19  (lij^ 
inBr.  Aboo. 

^^R^  18.  [3.  If  a  man  who  is  not  aparjhn  brings  frefpafs  tfhh  com  taken 
liirlSc^*'  agaifift  anotbery  v)h  claims  it  as  tithes^  be  being  par/on  ^  the  Court 
iSoffi,  pL  6  ^U  not  be  oufted  of  jurifdi£tion,  becaufe  it  is  not  betiieen  tw» 
ctt«a4&  £.   parfons ;  and  therefore  the  plea  it  but  a  traverfe  of  the  writu 

^id^^LsA'  ^^^  ^  ^  ^7*  ^^^  ^^  ^  ^^^  ^  ^"^  ^^  ^^  plaintiff^    ^8 £•  3. 

mtcakc.  '  8.  b.  adjudged,] 

fmmmfy^  ^       [4.  If  z  prior  brings  treJPafi  again/t  an  ab^^  of  bis  com  carried 

Fol.  309.  snvay,  \{  defendant  fays  that  the  plaintiff  is  parfon^  and  tbat  tbe  landf 

V^,7  7.  j/"^^  defendant  ougbt  to  be  free  of  tithes  by  compo/itionf  and  that  the 

Kmi  fttiribr  ^^on  is  brought  for  tithes  there,  the  court  ihall  not  be  oufted 

tithci  was  of  jurifiliAion^  becaufe  the  plaintiff  bos  notfupptfed  bimfelfpafffin^ 

acnied  on  ^^^  ^£^/  fhg  ^^^  ^  brought  for  tithes.     38  E.  3.  8.] 

' tf  €9mpofti69  i  for  per  C*ur.  Tbe  law  hv  been  taken  otherwi(e^  Show.  81 .  Bradft^w  v.  Swanfton* 
Prohibition  is  not^o  be  granted  upon  ancient  compofitions  made  with  confent  of  patron  aad  o^«i 
dlnary  before  the  13  Eltz.  cap.  ao.  becau(e  they  may  be  pleaded  and  tried  below  in  the  Spiritual 
Court;  and  though  formerly  prohibition  had  ocen  granted,  upon  fuggeftions  of  compoduons',  it 
))as  been  he!d  otherw:fe  iince.  Per  Holt  Ch.  J .  to  whi(h  Bqw^U  J.  agreed.  1^  Raym*  •  RJep^ 
a  161.  Pafch.  4;  Aon.  in  cafe  of  Startup  v.  Dodehdge, 

1^.  Jurif.         [j.  In  trejpafs  againfl  a  priori  of  bi^  com  taken^  defendant fmth 

diatoa,  pi.    ^jj^  ijg  jj  par/on^  &c.  and  tbe  corn  tvas  fevered  for  tithes  from  tbe^ 

3a.  cites  38     .  ^        •'fi-    I     .    T  .1  T.-    #  •    '/r   f  •'f  •     ^ 

%.  3.  8.        mnepartSy  andfo  he  took  them*     It  plaintiff  pleads  an  ancient  pn- 

Thatthe  vUege  to  be  quk  of  tithes  J  and  a  compofition  made  betiveen  tbe 
'^^'dcd  the  p^^^^ff  ^^^^rf^^^^'^f  rendering  a  certain  fum  to  the  defendant 
order  of  c  if-  by  the  year,  yet  the  Court  ihall  be  oufted  of  the  Jurifcliftion^ 
terians,  and  becaufe  the  right  of  Tithes  comes  in  debate.  38  E.  3. 6.  b.  ad-^ 
^"""t!!"     judged.] 

was  be-  J  o  J 
tween  Spi- 
ritual perfons  for  tithes,  the  plaintiif  took  nothing  by  his  writ.— ^  It  was  fuggcfkcd  for  a  pits 
hibition,  that  the  pari(hiGners  had  compounded  wiih  the  parfon  for  the  tithes,  but  yet  the  due 
tithes  were  fevered  and  expofed,  and  the  parfon  took  andcarrud  tkemAway^  and  the  parffiioMtr 
met  him  and  tooA  them /row  Atai,  whereupon  the  parfon  fucd  in  the  Spiritual  Court,  and  a  pro^ 
hibition  was  awarded.     Noy  4a  Brook's  Cafe. 

[6.  But  in  trefpafs  again^  a  parfony  if  the  defendant  juftifiei^ 
as  for  tithes  fevered  from  the  nine  parts^  and  the  plaiBtiff  pleads 
tbe  grant  of  the  defendant  of  the  tithes  of  the  lander  one  orttua 
years y  the  Court  Ihall  not  be  oufted  of  the  jurifdiAioD,     38  £« 

3.6.b.]  .  ,_         t. 

Br.juriC         Ty.  In  wnt  of  covenant  by  the  parfon  agauift  another)  the 

diAidn,  pi.  plaintiff  counts  that  the  defendant  covenanted  by  compofi^n  to  tithe 

33-  S-  C.      ^^  Yiis  demefnc  lands,  the  which  he  hath  not  done ;  the  court 

ihall  not  be  oufted  of  the  jurifdicEtion,  becaufe  the  afHon  is 

grounded  upon  the  deed  which  cannot  be  pleaded  elfewhcre,  and 

the  plaintiff  is  not  to  recover  in  this  ^(tion  t)ie  titheS|  but  onlj 

damages.     38  E.  3. 8.  adjudged.] 


M 


tt.  hktnjl^  ffUt  €9fmtahiHj  \£  J^ttdant  JSuth^  that  ir  2r 
fm^^Kmtdkjmmp/aimhthxmHbupredtc^^ 
vbo  i|  anahbot,  (it  lecips  it  is  intended  that  he  was  parfon  of 
the  poriik  where  the  ooni  was  taken)  that  the  dem^  lands  of 
cxh  of  thcmySawtf  hfoett  mndibepUce  weretbe  am  gre%u  mmt 
iisgldt\  the  covt  fluJi  be  oufted  of  jarifiBf^ony  becanle  the 
light  of  tkhcsoomesin  queftkm.    38E.3«i9.b.] 

jb  UtOLaU^i^P^^mfarJotug^  mnd  mt^iber  parfin  is  m  cm* 
tuAm  with  him  fi^  tithes,  to  the  value  of  the  fourth  part  of 
irihcdiBrchy  indkayit  lies,  though  there  are  four  peHbns,  viz. 
two  patrons  and  two  paribofi  for  the  abbot  is  patron  and  par« 
~  ip  in  cflfeA  thej  are  four.  Per  littleton  and  Choke; 
far  afterwards  Littleton  was  cqntnu  Br^  Prohibition, 
|L  12.  cites  12  £.  ^  13. 

lo.  The  paribn  may  iue  lor  nmdus  decsmaftdi  in  the 
Gonty  and  cites  2  JL  3*  3.  a.  But  if  the  pariihionei 
tficy  QQ|^  to  iivceafe  |  and  a  prohibition  lies,  and  h 
tried  at  common  law.    N07  81.  Steward's  cafe 

II    If  a  parfim  files  in  the  Spiritual  Court  for  tit 


^oeftion  by  this  fuit  between  the  pxcCaa  and  hhn  for  ^^"Jl^' 

tkhcs  due  to  the  parfon,  but  muft  be  queftioned  and  deter-  s.  p. 

mined  in  the  Spiritual  Court  to  whom  thej  belong,  whether  to  ^"^  ^-^^ 

tfaeparfbn  or  to  the  vicar.     Per  Coke  Ch.  J.  and  fays  it  has  2^*SSper 

been  diverfe  times  fo  adjudged,  and  cites  Buih's  cafe  in  C*  B.  ▼.  Lady 

aBoUL  icy.lCch  11  Jac.  Draiton  and  Cotterillv.  Smith.        Cjdham^ 
""  3^'  «as- 

SkC^CvoL  E.  306.  flhubwa't  cale.— Cm.  £.  gi  7.  TiTcr  v.  Bdlaey  fictti.— Bat wlicre  cbc  vUtr 
iiUUiJm  ikegrest  titlus  ^  fi^  ^f*^  B.  the  owner  moved  for  a  probibitioii,  upon  ^fig^f* 
liH tfMtdkt itffi  mms  fmndiffmch  mjmrm^  &c.  mi frejcrv^es U pmy  m  mtitu  i9  iU^rfim ;  thoa^ 
'  glyfttd,  that  the  qodbon  to  whom  the  tithn  belong,  cfpedally  ask  eoncenu  fpiricitfl 

"    Ivn-)  the  vicar  anid  paiiba,  it  properly  detenniiiablc  in  the  Spiritual  Court,  yet  a  pro* 

waa  paaaed.  bccauie  their  cmHelb  (hall  not  draw  the  pariihiowy,  who  has  a  modui^ 

Ad  aiiad  rrawm,  cfpecially  in  a  cale  where  they  will  nol  allow  his  pin,  viz.  of  the  aaodia. 
fU.jaa.fl.s^F^fcLs9Car.t.  &  R.  Bos  v.  Cole. 

I2»  In  a  (uit  for  tithes  defendant fUaitd  in  the  Sfiritual  Cwrt^ 
l&itf  tie  titieg  heionged  to  atmther^  nobo  was  nBor^  and  ma  to  the 
fidm^^  which  pla  hfamgrrfufrd^  and  osith  made  thereof  in  B. 
R.  a  prohibition  was  granted.  Vent.  24s.  Mich.  25  Car.  2  B. 
R«  Anon. 

(Y)    Right  of  Tithes.    IJwfMakn,} 

[u    nRlMjlfiKiemTgiaaion  between  a^^ritwJ  man  and  a  lap'  A^GbdM 
^  sKBs,  the  Temporal  Court  {hall  not  be  oufted  of  jurif-  ^^^. 
fiSkm  tin  the  r^;ht  of  tithes  comes  in  qoeftion.  2  £.  4.  15.]    j^^,  S 

certain  paC» 
tM«  W.«kac  A.  wBi  parfaa.    l.yi^5/l<i fiar a  prahihitioa,  tkstke  wu  am  inkskiuaiin  S^ 


ifS^mitkiitke  mtMftfS.ka  f€i4  utkep^Jmrf  N.%d,ftr  every  Mre.    And  the 

id  fie.  and  that  the  pbtniiff  Ihall  declare,  and  the  ^fff^^M  may 


t  Wd  the  piohibitioa 

ritiit  ifhewitt;  foritisas  ifhehadpidaihcdtopaytd.forcTcryacie.    Cn-E-t^fi. 
pi.  4.  Xn.  3s  Eiix.  B.  &.  Cokfiocd  V.  Peace 

[%.Js       ■ 


Br.  Jurif-         ^2*  As  ih  tttj^fs  of  corn  taken,  defendant  faith  that  he  «Mi//ar- 

Aiaion,  pi.  jofi  ^f  u,  -ijj^  that  the  corn  grew  in  certain  land  nvithin  hiffarjfi^ 

q'  Ola  5.    ^^j  nvas  fevered  from  the  nine  parts,  and  the  abbot  of  W.  daindng 

ihefaid  corn  as  a  portion,  commanded  the  plaintiff  to  take  them^ 

hf  which  he  took  them,  and  the  defendant  retook,  &c.  and  de» 

mands  judgment  if  the  Court  will  take  conufance,  &c    The 

Court  fhall  not  be  oufted  of  jurifdiftion  by  this  plea,  becaufe  the 

'  plaintiff  is  a  layman,  and  cannot  have  allien  in  the  Ecclefiafticai 

Court,  and  this  title  made  to  the  abbot  is  given  but  by  way  of 

colour,  which  peradventure  is  not  true,  but  that  the  plaintiff 

will  make  other  title ;    and  therefore  for  any  thing  wbixii  yet 

appears,  the  court  fliall  not  be  oufted  of  the  jurifdifUon,  ina& 

much  as  the  right  of  tithes  does  not  yet  come  in  queftipn.     %  £• 

4.  15.  adjudged.] 

[3.  &  M  leffee  of  a  parfonage  brings  trefpafs  for  tithes  fevered 

from  the  9  parts ;  the  Court  fhall  not  be  oufted  of  jurifdi&ion 

till  the  right  of  tithes  comes  in  queftion  by  fome  plea  pleaded. 

2  E.  4.  15.  b.] 

Where  cofti       [4*  &  if  a  parfon  leafes  his  parfonage  rendering  rent,  and  brings 

wcreaward*  affion  here  for  the  rent;  this  Court  fhall  not  be  oufted  of  jurit 

i    "'-    ^  diAion  *  without  plea  pleaded  of  the  right  of  tithes*    a  £•  4« 

♦  Fol.  310.    ,^    UT  r        r  &  t- 

cd  agaioft 

the  plaintiff  in  the  Spiritual  Court  upon  an  appeal  there  by  him,  he  himfelf  may  pray  a  proki* 
bition  as  to  the  cofts,  and  it  will  be  granted  him.  x  Lc.  130.  pi.  177.  Trin.  30  £112.  B<  &• 
6tranl)iam  v.  Metcalf.^-— Cro.  £.  178.  pi.  7.  Tranfam*s  cafe. 

[  ^3  1  [5*  If  ^I^c  right  of  tithes  comes  in  queftion  between  a  lay^num  and 
-^^  »»'''</•  a  fpiritual  man,  the  Temporal  Court  mall  be  oufted  of  jurifdic- 

^ptfona^       ^i^'^-      aE.4.    15.  b.] 
gainfl  a 

layTnan^  who  claimed  by  teajc  ofth  parfon  of  D,  who  had  tzoo  parts  of  the  tithes  j  mni  ike  pUimtiJ^  tke 
third  part.  And  yet  per  Gafcoignc,  This  court  (hall  be  oufted  of  jurifdidion  bccaufe  it  u  o£ 
tithes;  but  it  was  faid  thai  M.  44  K.  3.  it  is  adjudged  that  the  bank  (hall  have  jurtfdi^tioai* 
becaafe  it  is  between  between  a  layman  and  a  parfon  \  for  it  was  faid  that  by  the  Statute  de  ArtiaeU 
Clerif  the  tithes  by  the  control  paf  into  chatties t  and  therefore  the  Lay  Court  fliall  have  jorifdic*  r 
tion  ;  and  fo  it  feems  clearly,  that  upon  contention  of  lithcs  between  parfon  and  a  lay  Jervani  9f 
another  parfon y  the  Spiritual  Court  (hall  have  jurifdidHon  ;  for  the  fervant  claimi  to  the  ufe  of  kit 
nia{Ur,  and  not  to  his  own  ufe  by  any  lay  contrad.  Br.  Jurifdi^on,  pi.  8a.  cites  7  H.  4*  SS*"— 
So  in  trefpaf.by  a  parfon  ofainjl  a  layman  offheavts  taken  the  defendant  jufiifed  by  leafe  of  tithes 
made  to  him  by  another  parjon^  and  gave  colour,  &c.  the  plaintiff  faid  that  thejkeai-es  mere  a  portiom 
cf  tithes  belonging  to  him  ;  and  therefore  the  defendant  prayed. that  the  Court  be  oufted  of  iorif- 
ditlion,  for  both  claim  the  tithes,  and  becaufe  he  concluded  his  bar  to  the  a£lion,  aod  alfo 
he  is  a  layman,  he  cannot  try  for  tithes  in  the  Spiritual  Court;  tlu;refore  this  court  ^f  bank  IhaU 
have  thereof  the  jurifdi^lion.  Qusre ;  for  the  truth  vfVt  that  they  were  growing  in  the  parifla 
of  the  lelTor  of  the  defendant,  but  the  phintiH'as  parfon  of  another  pari(h  claimed  them  as  por- 
tion of  tithes  belonging  to  him{  and  they  demurred,  and  fo  adjoraaiur.  Br.  JurifdiAioa,  pL  80 
cites  20  H.  6.  17.«->S  C.  cited  Cro.  E.  251.  in  cafe  of  Oulliagbam  v.  Kyfelcy.     See  (Y)  pk  9. 

Br.  Jurif-  j*(j.  In  trefpafs  by  a  parfon  againft  J.  S.  of  corn  taken,  \£  deftB-* 

'  7  ci^es  S  ^^^j^if^if^^  as  fervant  to  another  parfon,  as  for  tithes  fevered  m>m 
C.— J5«/  the  nine  parts  within  his  parifliy  A,  who  is  plaintiff  r^/irr, 
luhtre  the  That  he  is  parfon  of  a  parifli  adjoining,  and  that  be  has  a  portion 
trtfi^fs\lu  '^i^hin  the  other  parijh,  and  therefore  he  took  the  corn,  &c. 
that  he  was  The  court  fliall  be  oufted  of  jurifdiftion,  becaufe  the  right  of 
firvtntfflthe  tithcs  comcs  in  queftion.    '31  H.  6.  ii.  adjudged.! 

pAfJonoj  0,  .  *  -^  •*       O        J 

find 


^-fM&  cs  Ma  Jturtd  from  tke  nincparU^  judgment  if  the  coint  will  take  conaduicc,  &  non 
allocitiur  ;  for  he  cannot  try  the  right  of  tithes  aa  his  maftcr  may,  and  therefore  he  pleaded  it  in 
bar.     Br.  Jorifiliftsoni  pU  8.  cites  44  E.  3.  39.<-*-S.  P.  Br.  Jurifdidion,  pL  89.cites  1  H. 

€*.  5-  • 

Sc  in  trtAafs  9J  corn  in  Jkock  and  luty  infiacks  by  the  par/on  0/  P.  and  the  d^Jendant /aid  ikat  it 
wTOZifcd  h  AeperiAofS*  of  which  J,  todS  par/on^  and  were  fiver  td  from  the  mne  parts  ^  and  he  as 
hm&f^  J*  U%h  tiem ;  asxl  denmided  nidginefit  if  the  Court  will  uke  cognizance,  St  non  alio- 
cataft  bccaaie  it  is  hA-wccuparfin  aum  haiiiff  oi  the  other  paricm,  which  oakliff  cannot  try  the 
13^  of  tithes  lA  Court  Chriuian.     Br.  Jurilaidion,  pi.  19.  cites  jo  £.  3.  20. 

$9  in  trclpais  of  grain  taken  hetween  vicar  and  fervant  of  par/on  who  claimed  as  tithes  of  his  nufter^ 


Mid  the  plamtiff  cUimed  as  his  tithes  as  vtcar,  abffue  hoc^  that  they  were  the  tithes  of  the  parfoa^ 
And  per  Moyk,  Ncedfaam  and  Younge,  becaale  ii  is  between  vicar  and  IcTvant  of  parTon,  the 
court  fhall  have  juriididion,  for  the  plaintiff  cannot  have  a£lion  againil  the  fervant  in  the  Spin* 
tuai  Ccrart;  contra  if  it  was  between  vicar  and  parfon,  or  between  parfon  and  parfoo  ;  for  the 
this  caCSe  at  here*  the  fiervant  may  have  prohibition  againft  the  Spiritual  Court.  Br.  Jurifdifbony 
pL  15.  cites  6  E«  4. 3. — But  adbon  tin  in  Spiritual  Court  hetween  far/on  and  farmer  ef  aiaather 
parjott^  for  he  claims  the  tithes  to  himjelf  duhnghis  term,  and  fhatl  luve  action  in  the  Spiritual 
Conrt,  and  afiton  of  tithes  lies  there  againft  him  ;  contra  of  z  fervant  who  does  not  claim  intere/i 
kithe  tiikeSt  and  thexcfore  as  here,  in  the  firft  cale  this  Lay  Court  (hall  have  jurifdi^on.  fir. 
ibid,  per  Moylc 

^7.  In  an  a^on,  though  both  parties  are  lay-men^  yet  if  it  be 
€9mefo  far  by  nwnjirance  of  the  parties^  that  the  ijfite  Jball  be  upon 
right  of  tithes  I  the  Temporal  Court  fhall  be  oufted  of  jurifdic- 
tion.     2  E.  4.  15.  b.     By  all  the  ferjeants.] 

8.  Trejpafs  by  the  parfon  ofE.of  corn  carried  away  in  E.  the 
defendant  food  thai  he  is  parfon  of  JV.  atid  he  carried  them  away  as 
Ins  tithes  J  and  the  plaintiff  claims  them  as  his  tithes,  &c.  judge^^ 
ment  if  the  Court  will  take  cognizance.  And  per  Cur.  The 
defendant  ought  to  fay  that  the  place  nvhere^  &c.  is  in  his  parijh^  at 
if  it  hi  toithin  the  parifh  cf  the  plaintiffs  to  claim  it  as  a  portion  \ 
and  therefore  the  defendant  ^r^nW  in  the  place^  Isfc.for  tithes 
there  \  and  well;  and  becaufe  the  right  of  tithes  were  to  be 
triedj  the  Court  oufled  him  of  jurifdi^tioni  notwithftanding 
that  lUiic  plaintiff f aid  that  the  defendant  had  leafed  his  parfonagefor 
yearsy  winch' yet  amtimies.  Br. jurifdiftion,  pi.  28.  cites  I4H.4. 1 7, 

9.  Trefpafs  betweeA  parfon  and  parfon  \  if  the  right  of  tithes  be  But  if  they 
in  debate  between  parfon  and  parfon,  this  goes  to  the  jurif-  »'^J  ^[  #^» 
diaioa  of  the  Lay  Court,  and  fhall  be  tried  in  Court  Spiritual.  ^l^ttUi^ 
Br.  JurifdiAion^  pi.  85.  cites  5  H.  5.  io«  they  grow 

is  in  the  one 
parijh  or  the  other ^  this  (hall  he  tried  in  Banco,    Br.  ibid. 

10.  If  the  lord  of  a  manor  claims  the  tithes  of  fuch  lands  in  [    24     j 
D«  to  find  a  chaplain  in  D.  and  the  parifhioners  alfo  claim  it  for  the 

fame  purpcfe,  it  is  faid  for  law  that  the  Lay  Court  fhall  have 
juri((ii£tion  between  them,  and  not  the  Spiritual  COurt.  Br. 
(furifdiftion,  pi.  95.  cites  25  H.  8.  *^'^ 

1 1.  A  fixcfon  may  fotpromodo  decimandi  in  the  Oourt  Chrif* 
|ian ;  as  if  theparifhioner  will  not  mabe  his  tithes  into  cocks  where 
le  ought  by  the  cufhm ;  bn  t  then  the  fuit  ought  to  be  fpecial  £or 
not  letting  it  out  in  cocks,  and  not  generally  for  not  letting  it 
out    Per  Car.     Lat.  125.  in  Layton'sCafe. 

.    12.  Libel  in  the  Spiritual  Court  againft  W.  for  tithes ;  W; 
f^gpj^  for  a  prohibition,  that  the  Dean  and  Chapter  rf  Carlifle  "     " 

4unfeifed  tftho  manor  of  which  the  place  where,  is  parce^  ard. 

that 


8i>  SidtMitiiili! 

« 

ijiai  he  If  cppyioUer  ibienof  ia  ftc^  and  ^  att  ile  fffumh  Oftlii 
mznor  bmie  Uen  difcbarged  rf  the  Jottrtb  p0rt  cf  tie  tiiin  (or  adl 
their  lands  (in  whatfoever  place  they  lie)  p^nmg  to  the  lord  fi 
mucbjor  qt^nreni.  And  upon  this  fuggeftion  the  other  de» 
morred*  And  per  Cun  no  p^hihition  ihall  go ;  for  it  cannot 
be  that  other  lands  held  of  others  may  be  dUcharged  by  pay* 
tiient  to  the  lord ;  and  it  does  not  appear  that  the  payment  tdT 
the  lord  here  was  in  other  manner  than  for  rents  \  but  if  it 
waSy  it  does*  not  appear  that  he  hath  any  title  to  receive  them^ 
and  fo  quacunque  via  no  prohibition.  Sid*  258.  Trin*  17  Cv.  2* 
B.R.  Wilkinfonv.  Richardfon. 

1 3*  A  prohibition  was  prayed,  upon  ^fuggffikn  that  alt  ktterf 
patents  and  grants  of  the  kiftg  are  trtabU^  Sec*  at  common  law%  and 
not  in  the  Spiritual  Court,  and  that  the  now  defendant  libelled 
there  for  tithes,  upon  a  title  to  the  reftory  by  a  grant  of  the 
•  king,  whereas  the  plaintiff  had  a  precedent  title  to  the  lame 
reftory  by  the  king's  grant.  The  prohibition  was  granted  \n 
three  juftices,  but  Levins  contra,  becaufe  the  fuit  was  founded 
on  the  tort  only  (viz.),  in  withdrawing  the  tithes  \  and  if  the 
title  fhould  come  in  queftion;  it  falls  in  only  as  an  incident) 
and  in  fuits  at  common  law  for  tithes,  the  declaration  is  genOi* 
ral  as  proprietor,  without  fhewing  title  in  the  declaration;  and 
an  fuch  csdes  the  Spiritual  Court  fhall  try  the  temporal  matter^ 
to  as  they  proceed  according  to  the  temporal  law  therein ;  and 
he  cited  many  cafes  to  that  purpofe,  but  a  prohibition  was 
granted*    3  Lev*  72.  Mich.  34  Car;  2.  C.  B.  Bonfey  v.  Lee. 

14.  One  may  libel  in  the  Spiritual  Court  for  tithe  of  rakings 
of  com,  if  it  never  was  gathered  intojbeaves^  but  fecus  after  com 
has  been  gathered  into  fheaves,  and  there  was  m  fraud  in  the 
gathering;  and  prohibition  would  lie.  Per  Holt.  12  Mod* 
235.  Mich*  10  W*  3.  The  King  v*  Moor. 

(Z)    What  Perfons  Ihall  have  the  Prohibition^ 
Right  of  Tithes.     Spiritual  Perfons. 

t.  P.B^J1l-  [x.  TF  the  queftion  ))e  in  Court  Chriftian^  nahether  the  tithes 
S^Sti  ^^i  '^  thepaffon  or  the  vicar y  no  prohibition  ihall  be 

f5  ILCm.  granted^  becaufe  it  is  between  fpiritual  penons.  M.  5  Ja,  B* 
— lo^  between  RoUos  and  Holyman  refolved,  and  confultation  granted 
^iS^mdSc»  •ccording^.  P.  lo  Ja.  B.  between  Mumparfms  ana  Mem^ 
M  CmH       per  Curialliy  this  being  between  a  parfon  and  a  chanterer. j 

tiiktSf  firMitUn  has  always  been  deaicd,  unleft  there  be  other  matter  which  is  determifiable 
H  fioaaoo  law*    a  RolL  It  ^^.  Micb.  16  Jac.  B.  R.  Adoii. 


[2*  If  a  man  he/ued  in  the  Ecclefiaftical  Court  ty  iheparfit^ 

fen  tithes,  and  the  d^endant  faith  that  the  vicar  has  uled  tin^ 

[    25    ]  whereof  memory,  &c.  to  have  thofe  tithes,  and  is  endowed  oF 

lim^^mAiktX  the  vicar  hod  leafed  them  to  bim^  \\i\  this  pica  is 

refufed 


^l!M 


«5 


Theticar 
A. 


totiifed  la  the  Ecclefiaftical  Covirt^  yet  no  prohibitiott  iliafl  ht 
OTantedj  becaiifc  it  is  between  ecclefiaftical  perfons.  Tr.  1 1  Ja. 
B.JR..  perCnrianu] 

ij.  M  Che  fatjbn  fues  in  the Ecclefiaftical  Court  for  tithes^  ^^  ^ 
defendant  pUads  a  emdus  to  Upeud  toibe  vicar  in  difcharge  of  M^or 
thofe  tithes,  and  that  this  modus  anciently  was  due  U  tie  par"  o^ea  of 
^,  and  wtbin  time  of  mennry,  upon  the  endowment  of  the  *^^^Jj^ 
marage,  this  modus  was  affipudtothe  vicar^  a  prohibition  fiuU  dticndtm. 
be  granted  i  becaufe  upon  the  matter  this  plea  amounts  but  to  ^ggcAed^ 
this,  that  tidies  in  kind  are  difcharged  by  the  parfon,  and  ^^^^^ 

atade  laf^»    H.  7  Car.  B.  R.  between and  Sit  Richard  jnodbsiW 

BnUer,  per  Curiam  prohibition  granted.    Contra  H*  1 1  Ja.  B.  paying  a  A 
a.  between  &w<A  and  iJiwpftw,  perCupam.]  St'tST 

«f  A.  fir 
•atiilMi«f  wiHowi.    It  fv»  iKia  tkat  a  «imIm  It  Mtfre^ir  »  ^f|9^^Ldifilutrg€afm1lfi^viam» 
Mod.  ti6«  Tzin.  %%  Car.  1.  C.  B.  Anoo. 

[4.  If  a  man  fues  tor  tithes  as  reAor  agalnft  anodier,  and' 
onMer  comes  in  pro  iniereffefuo^  claiming  the  tithes  hy  the  letters 
patents  of  the  king,  and  after  fues  for  a  prohibition,  becaufe  the 
Spiritn^  Court  ihall  not  try  the  letters  patents^  yet  he  fliall  not 
have  a  }»«hibitiony  becaufe  both  are  fpiritual  perfons.  M. 
14  Ja.  between  Adams  and  Sir  Thomas  Vavafory  re&ors  of  SklU 
lingthorpe  againft  Huberflone^  prohibition  denied.]     ^ 

[5*  If  a  war  fues  againft  a  patfon  appropriate^  who  is  a  layman^  Goldft. 
hi  the  Ecclefiaftical  Court,  yJr  tithes  of faffron^  fuppofing  them  »49-pl-7iJr 
to  be  namstut  decima^  whereof  he  is  endowed,  and  the  paribn  ^^^  ^'^ 
there  iays  that  he  has  ufed  time  whereof  memory,  ^.  to  have  by  same  .tf 
tithes  of  •  hay  and  com  of  this  land,  till  now  within  40  years,  *«»»««- 
when  it  was  fown  with  faflFron ;  yet  no  prohibition  fliall  be  ^l*^^ 
granted  to  try  this  cuflom^  and  ivhether  faffron  hefmall  tithes^  but  •  15^  -j^^ 
it  fhafi  be  tried  in  the  Ecclefiaftical  Court,  inafmuch  as  it  is  »_  -^-  .u* 
between  tiie  paribn  and  vicar,  for  they  cjin  beft  judge  of  this,  -v-  Fs«c, 
and  of  the  compofition.    P.  38  El.  B.  R.  betwtjen  Beddingfieid  ^^^^ 
and  Frele  adjudged,  and  confultation  granted.]  1^  brovgK 

by  the  icfie 
jfike  harUnagCy  toh  libeUedfir  tithtfnffrcn  agmnft  the  vicar ^  wlao  pleaded  that  time  out  af  Hand 
DC  ana  his  prcdcceiTors  had  tithe  of  ail  faifron  growiag  'within  the  jpari-Qi,  dec  And  f»er  Tan-. 
field,  tbongh  here  the  leiTce  be  made  party  to  the  .Xuit,  yet  the  right  of  the  tithe  i<  in  ^quelt- 
tioa  between  two  fpiritual  men,  and  fo  the  Temporal  Court  hat  no  jurifdiftion;  mid  faid  ibiC 
tKia  very  point  was  adjudged  30  £liz.  between  Hunt  a  no  Bush  in  this  Court,  that  the  partf 
Ihoold  nave  confultation.  Popham  (aid,  the  one  of  the  parties  m  a  man  temporal,  and  ib  veau 
it  not  in  your  cafe.  S.  C.  Mo.  909.  pl.ia77.  hy  name  4}(Bid«  may  isld  v.  Fsakc^ 

mcntioiis  the  fuit  to  have  been  by  the  vicar  againft  the  parfon»^aad  that  a  confiikation  «rat 

granted,  according  to  RoUe. Cro.  £.  467.  (bis)  pi.  85.  Pafeh.  38  Elis.  B.  R.  S.C.  mo* 

C0i4jjig]y. g  ^c\{,  Abr.  315.  pi.  a.  cites  Goldfb.  149.  that  a  prohibition  was  gramcdt  he- 

€»aie  the  plea  was  refufed  in  the  Spiritual  Court.     But  the  books  are  as  here. 


[6.  U  the  vicar  Jues  a  pariflnmer  for  a  modus ^  and  defendant  A.  libelled 
^latds  that  it  belongs  to  the  par/on^  yet  no  prohibition  mall  be  "^"l"^  \^ 
granted,  becaufe  the  right  of  tithes  comes  in  queftion.    Mkh.  ^^. 
28.  29  H.  between  the  vicar  of  •  Pankridge  and  Bufbey  ad-  They/ad- 
judged, and  a  confultation  granted  accordingly.]  ^hV  '  * 
MH  that  time  ooc  of  mind,  doc.  they  had  paid  to  the  vioar  of  ^  &id  parilh  a  modui  of  4/. 


for  the  tithe  M  liav  of  every  icre.  It  wu  ni9vcd,  that  upon  that  furmife  a  probibitimi  ought 
not  to  be  grantea,  for  that  a  modua  decimaiidi  Ihall  never  oomc  in  queftion ;  but  the  party 
ought  to  have  pkadcd  the  fame  matter  in  the  Spiritnal  Coait,  fciL  That  the  fame  doth  apper- 
tain to  the  vicar,  and  not  to  the  parfon ;  and  then  if  the  vicar  fueth  for  the  tithe  of  the  hay,  the 
ni'odut  decimandi  will  come  in  queftion,  and  althoc^gh  that  he  hath  averitd  in  bis  furmtCc 
that  the  tithe^hav  bclongeth  to  the  vicar,  yet  that  is  not  material ;  and  afterwards  a  confultac 
tion  was  awardeo.  3  Lc.  203.  pi.  2.^7.  Pafch.  30  Ella,  in  C.  B.  Botham  v*  Lady  GrcfluiD*—- 
^  S.  C.  Godb.  so,  pi.  63.  and  Ibid.  63.  pi.  76. 


•This  is  an  -j,  13  -E.  I.  cap»  5.  feB.  4«  £na£b  tbat  when  the  par/in  of  any 
b^tS  com.'  ^^^^^^  '^  difturbcd,  to  demand  tithes  in  the  next  parifli  hj  a 
iDOD  law  of  'U)rtt  of  *  indkaviiy  the  patron  or  the  parfon  Jo  difiwrM^  Jball  haw 
\  16  '\  a  writ  f  to  demand  the  advowfon  of  the  tithes  being  in  demand:  and 
£ngland,  tuhen  it  is  deraigned,  thenjhall  the  fdea  pafs  in  the  Court  Cbriftian^ 
whereof ap"  fl/yir/ortA  OS  it  is  deraigned  in  the  kin^s  court* 

pcareth  in 

^•Glanvilc  and  other  ancient  authors*  a  Inft.  36a.«-»It  ij  a  pntkibition^  and  (hall  htdireBtd  ms  tueU 
unto  the  Judge  of  the  Court  as  unto  the  par ty^  that  they  do  not  proceed  in  the  plea,  &c  and  then 
titc  patron  of  tliat  parfon  who  is  fo  prohibited  by  the  indicavit,  may  have  and  fue  a  writ  of 
rij;ht  of  advcv^  fun  and  difmcs.     F.  N.  B.  30.  (£) 

f  By  the  ctmmon  lau.\  if  the  incumbent  of  one  patron  demanded  tithes  againft  the  incumbent 
of  another  patron,  the  writ  of  indicavit  did  lie,  for  that  the  right  of  the  patronage  (hall  com^ 
in  quellion  ;  for  by  the  prefentation  of  the  patron  his  incumbent  is  to  have  the  tithesi  which 
are  the  profits  of  the  church ;  and  in  a  writ  of  right  of  advowfon  the  patron  ihall  alledge  the 
cfplees  in  his  incumbent,  in  taking  of  the  great  and  fmall  tithes ;  and  therefore  if  the  rieht  of 
the  tithes  come  in  queftion,that  concerned  the  right  of  advowfon,  the  writ  of  indicavit  did  lies 
and  this  appearcth  by  the  writ  itfelf.     2  I  nil.  364. 

But  ioTjubflrMon  of  Mes  againfl  an  inhabitant  within  the  parifli  of  the  rcAor,  claiminj^ 
from  one  patron,  where  the  right  ofadvvQjfon  of  the  tithes  naer  came  in  qurfiion^  the  Court  ChriU 
tian  hath  jurifdidion.     s  Inil.  364. 

The  mifchiej before  thejiatnte  loas^  that  feeing  the  right  of  tithes  could  not  be  tried  between 
the  two  pcrfons  after  the  indicavit  granted,  the  perjon  prohibited  was  without  remedjfor  trial  of 
the  right  of  tithes ;  and  therefore  this  a(l  doth  give  the  patron,  whofie  clerk  b  prohinted,  a  wrU 
of  right  de  avocatione  decinurwn^  the  form  of  which  writ  appeareth  in  the  rcgifter )  and  if  the 
right  be  tried  for  the  demandant^  the  caufeJkaUbe  remanded  into  the  Ceurt  Chrijlian,    1  InfL  304. 

Bui  what  it  ihc  patron  hath  but  an  tjlate  in  tail^  or  an  c^ic  for  life,  &c,  fo  as  be  cannot  has-e 
tills  writ  of  right  of  advowfon,  what  remedy  fhall  be  had  for  trial  of  the  right  of  tithes  in  this 
^cafc?  Itfcemeththat  by  conitruAion  of  this  flatutc,  thedefeadant  in  the  todicavit  appearing 
upon  the  attachment,  (hall  plead  to  the  right  of  the  tithes  in  the  King's  Court,  or  otherwi(le  he 
fhall  be  without  remedy.  And  this  llandcth  well  with  the  words  of  the  writ  of  indicavit,  viz. 
\obis  prohibemus,  ne  placitum  illud  teneatis  donee  di(cu(rum  fuerit  in  curia  ooftra,  ad  quern 
^Morum  pertineat  ejufdem  ecclefi«  advocatio,  &c.     a  Inft.  364. 

By  this  branch  it  appeareth,  that  the  value  of  the  tithes  at  the  making  of  this  aft  was  wot  ma^ 
(trial ;  for  of  whatfoevcr  value  they  were  of,  the  right  of  tithes  could  not  be  determined  iii 
Conn  Chriilian,  bat  by  the  ftatute  91  Articuh  Oeri,  cap.  1.  the  tithes  ma^  amount  to  ajmnikpart 
of  the  value  of  the  church  in  that  cafe,  or  otherwife  the  writ  of  indicavit  doth  not  lie  ;  bnt  the 
kin;  may  have  a  writ  of  a  leffcr  part,  for  be  is  not  bound  by  that  aS,    a  Inft.  364.— —F.  K*  B. 

Aifo  by  this  all  a  writ  of  indicavit  was  maintainable  ante  litem  conteJIaUm^  that  is,  wbes  the 
party  hath  libelled  in  Court  Chriftian,  and  the  adverfe  party  hath  anfwered  thereunto ;  but  this 
it  remedied  by  the  (latute  de  conjwnGimfeoffats,  1  In(L  365.— —F.  N.  B.  30.  (G.)  Thatindtcavk 
ites  not  before  a  libel  exhibited,  and  he  ought  to  (hew  the  copy  thereof  before  tbe  indicavit 
hr  ^ranted ;  and  indicavit  lies  not  after  judgment  in  the  Spiritual  Court.— ^Indicavit  lies  only 
-  before  fentence  given  in  the  Spiritual  Court.  Br.  Prohibition,  pi.  11.  cites  the  Regifter,  fol.  47. 
«-~  S.  P.  a  Inft.  965.  For  it  is  but  a  fuperfedeas  donee,  &c.  nc  placitum  illud  teneatis,  donee 
difcuifum  fuerit,  Ac.  And  this  a£^  bith,  procedat  poftmodum  placitum  in  Curia  ChriftianitatiSf 
which  could  not  be  after  fentence. 

And  albeit  this  flatute  doth  give  the  writ  of  right  of  advowfons  of  tithes,  yet  a  i^rir  maybe 
brought  de  decimis  &  oblaiionitus ;  for  oblations  be  in'  confimili  cafu.     1  In(L  365. 

This  writ  of  indicavit  is  againft  the  canonical  fanOion,  and  yet  hath  been  ever  obe)'ed  ;  for 
all  foreign  fan^lions,  or  canons  againft  the  law  or  cuib>m  of  the.  realm,  are  of  no  force,  and 
bind  nothrre.     2  Inft.  365. 

,    Thr  icrit  of  indicavit^**///  not  mention  that  the  tithes,  dec.  in  fuit  amount  to  the  fourth  poftof  the 
church,  but  \xJh.iU  be  pleaded  by  the  other  party  to  have  a  contiiltation.     2  Inft.  365. 

If  an  abltft  be  parfon  imparfonee  of  the  church  of  D,  and  another  abbot  U  parfon  va% 

parfoocc 


10  Uie  cfaurch  of  E.  ib  at  there  be  (ia  refpeA  of  the  impdrofriarions)  but  two  par* 
fom,  yet  bccauie  tMck  patty  is  kotk  pu^nm  and  iiuumhenif  aa  mdicavit  Iteth  between  them. 
«  Inft,  365. 

8.  If  tvfo  incumbents  -arc  in  fuit  for  itthefy  tvhich  .exceed  the 
Jemrtbpart  of  the  churchy  there,  if  one  and  the  fame  man  he  patron 
efbath  churches^  the  one  incumbent  nor  the  other  fliall  not  have 
prohibition  nor  indicavit  9  for  which  foever  of  the  incumbents 
ihall  have  the  tithesj  it  is  no  prejudice  to  the  patron ;  contra 
if  two  iereral  men  were  patrons.  Br.  ProhiWtion,  pi.  1 6.  cites 
a  H.  ^.  12.  Per  Keble  for  law. 

9.  A  proprietor  of  the  parfonage  of  S-  in  Suffolk,  libelled 
againft  C.  for  tithes  of  certain  land  in  the  parifh  of  S.  After- 
wards B.  the  parfon  of  H.  in  Suffolk,  came  in  pro  intereffe fuo^ 
and  aUedged  a  cu/hm  luitbin  the  parifij  of  S,  that  the  par/on  of  H. 

fiould  have   13  cheefe  for  the  tithes  of  thofe  lands  if i  S.  and  that  in 
recompence  thereof  the  parfon  of  S.  had  13  cheefe  for  the  tithes  of 
fuch  lands  in  H*  and  furmifed  for  a  prohibition,  that  he  had 
pleaded  this  in  the  Spiritual  Court,  and  it  would  not  be  re- 
ceived.   It  was  objected  that  a  prohibition  lies  not  here,  it 
being  for  one  that  is  not  fued,'  and  it  is  not  reafon  he  fhould 
ftaf  the  fuit  of  a  ftrangcr.     It  was  anfwered,  that  the  right  of 
tithes  is  not  in  quedion,  but  a  modus  decimapdi,  and  fo  is  [    ^*j     } 
triable  here,  and  that  the  parifhioner  n^ight  well  plead  tbis, 
and  that  what  the  parifhioner  might  pleads  he  that  comes  jin 
pro  intereffe  may  plead*     Gawdy  held  that  the  parifhioner 
might  well  plead  it,  but  that  when  the  parfon  of  another  parifh 
will  plead  it,  the  right  of  tithes  will  thereby  come  in  queflion 
between  the  two  parfons  f  and  cited  20  H.  6.  18.  and  3 1  H.  6. 
And  afterwards  die  Court  was  of  opinion  to  grant  a  confulta- 
tion,    Sed    adjomatur.     Cro.  E.  251.  Mich.  33  &  34  Eli2, 
C.  B.  Dullingham  v.»  Kyfeley. 

10.  libel  for  tithes  of  underwood  in  Thackfly  Park  ;  the  •TheCouft 
defendant  fuggefled  a  modus  to  pay  lox.  yearly  to  the  vicar  inclined 
for  all  tithes   of  underwood  there,   yet  a  confultation  was  '•^^^'^-'. ' 
granted,  becaufe  it  appeared  that  the  fuit,  as  to  the  right  of  ftouid'li" 
tithes,  was  between  the  parfon  and  the  vicar,  which  is  triable  gnnud  for 
in  the  Spiritual  Court.     3  NelC  a.  3 1  J.  pl-  9-  cites  Moor  907.  ^rc"^""". 
•  Sherboume  v.Clcrke,  in  the  Cafe  of  Fryer  v.  Beflney.  S.  P.  tioned.And 
Moor  907.  Dubitatur.    Becaufe  a  modus  was  fuggefled^  which  to  thi«  pur. 
b  iiot  triable  in  that  court.  ^^^^^ 

£i>Iicit«r,  cited  two  judgments,  ▼!£.  one  of  Mich.  a8  ind  tg  Eli).  Bush  v.  Hunt,  parfon  of 
Pkocraij,  and  the  other  Mich.  30  &31  Eliz^  Damk  Grisham's  Cass.  £t  adiornatur.    Mo. 

907.  pi.  1267.  Mich.  85  &  36  Eliz.  B.  R.  Sherburne  v.  Clarke.-- The  like  cafe  was  ia 

qneftioa  for  tithe-hay,  where  the  furnife  was  of  a  modus  dfcLmaadi  of  6  s,  Sd.  to  the  vicar» 
Che  fait  being  by  the  parfon  who  was  patron  of  the  vicarage.  And  it  was  doubted  if  a  con* 
.fnlfafiffli  ihould  DC  gnatcd,  becaufe  the  ground  of  the  prabibition  is  a  modus  decimaadi,  which 
Jhe  SpbitDil  Cauit  will  not  allow.  Qu*'^*  ^o*  907*  P^  >2^-  Fakh.  36  Eliz,  Fryer  v.  Beftncy. 

^  II*  Vicar  libebfbr  Ihudl  ikhtSf  upon  his  compo/kwn  betwcm 

hivi  md  the  paribn  upon  the  appropriation^  againft  B.  defeiv 

ilant  IP  Coint  Chriftiaii  fhs^^prejcriptifin  for  the  p9cfo«  agatai: 
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the  compofition ;  and  becaufe  the  Court  Chriftiaii  allowed  die 
prcfcription  againft  the  compofition,  the  vicar  had  prohibition 
inB.  R.  to  tar  his  own  fuit  in  EccUfiaftical  Court  \'  2XiA  upon 
fevcral  arguments  tiie  prohibition  ftood.  Mo.  780.  pL  io8i. 
.  Fringe  v.  Child,  . 

(A.  a)    What  Perfons  fhall  have  the  Prohibition. 

Sec  (H)  pi.  [l.  iF  the  churchwardens  of  A*  Hhel  againji  the  pari/bioners.  ofB^ 
7  8-  and  1  j^^  ^^^  reparation  of  A.  thepari/b  churchy  and  the  defendants 

there.  .^ alledge  that  in  the  fame  parifli  there  is  a  parifli  church  and 

The  Court  chapel  of  eafe^  and  prcfcribe  that  they  have  ufed  time  whereof 
Tli?  c  that  ^^^n^P^y>  &c.  to  repair  the  chapel^  and  in  corftderathn  thereof  that 
no  prohibi-  they  have  been  dif charged  of  the  reparation  of  the  churchy  yet  no 
tion  (hould  prohibition  fhall  be  granted  j  becaufe  both  thofc  things  belong 
buSlhty  ^°  ^^^  Ecclcfiaftical  Court,  H.  12  Ja.  B,  R.  between  the 
would  ad-    churchwardens  of  ^fhton  and  Brummage.] 

Cife.   Roll.  • 

Kep.  >a6  S.  C.-—*  If  the  chapel  of  cafe  has  been  built  within  time  of  memory,  they  ought  ta 
have  frcnj  of  fame  agrttmcnty  by  virtue  of  which  they  are  ^Ucharged  of  reparationa  of  the  mother 
church.    Mar.91.pl.  151.  iiiU.  j6  Car.  3.  R.  Anoiu 

Aoonfulta-  [2.  If  the  vicar  fues  the  parfon  impropriate  for  damages  for  cuf'^ 
^m  7d*ht-  ^'^S  ^^  ^^^^^  growing  in  the  churchyard,  a  prohibition  fliall  be 
caufe  it  was  granted,  becaufe  if  the  trees  belong  to  him  he  may  have  tre/^ 
faid  that  the  pafs  at  common  law.  M.  13  Ja.  B.  R.  Bellamy\  Cafe  refolvcd, 
chuJh-'***'    and  prohibition  granted.]  '     ' 

yard  belong 

to  the  yicar,  and  not  to  the  parfon ;  and  that  therefore  it  wa^  maintainable  in  the  Spiritual 
Court ;  but  -the  fuit  here  being  for  damages,  the  Court  agreed  that  no  confulution  flipold  be 
granted.    RolU  Rep.  25^.  pi.  23.  Mich.  13  Jac  B.  R.  Bellamie  and 

[3,  If  there  be  uparfonage  appropriate  which  comes  to  the  crown 
by  the  diffolution  of  monafteries,  and  after  this  is  granted  over  to  a 
common  perfon,  and  there  is  alfo  a  vicarage  endowed  in  the  famt 
r  28  1  f^^ifl^y  ^^^  ^7  command  of  the  vifltor  of  the  archbiihop  in  his 
vifitation  the  churchwardens  make  a  terrar  of  the  tithes  and 
gleb^  in  the  parifh  [fhewing]  which  belong  to  the  parfon,  and 
which  to  the  vicar,  and  deliver  it  into  the  Spiritual  Court;  and 
thereupon  the  vicar  libels  in  the  Spiritual  Court  ogainfi  the  par^ 
fon,  to  have  it  confirmed  and  fentenced  for  him,  and  the  parfon 
prays  a  prohibition,  and  fhews  in  his  fuggeftion,  and  agrees 
that  all  which  is  in  the  terrar  belong  to  the  vicar ^  except  feme  par- 
ticular tithes,  to  wit,  tithe  of  carrots ,  coaly  and  fuch  like,  grow- 
ing and  being  in  lands  out  of  gardens,  and  for  burials  in  the 
chancely  and  for  them  prays  a  prohibition ;  a  prohibition  \\^ 
becaufe  though  it  be  between  parfon  and  vicar,  and  fo  the  right 
of  tithes  will  come  in  queftion  between  them,  yet  (becaufe  it 
is  not  between  the  vicar  or  parfon,  and  a  pariihioner,  in  which 
cafe  no  prohibition  would  lie,  becaufe  againft  him  the  proper 
Cuit  is  in  the  Spiritual  Court)  the  prohibition  lies^  became  the 

ficar 


^icar  may  have  his  aBiw  at  the  common  law  againft  the  parforty  if 
he  takes  the  tithes  being  ftt  out  by  the  pdri/bioner,     Tr.   11  Car.  B, 
between  Sir  George  Winter^  and  Piercey  vicar  of  St.  Peter  and 
James  in  Briftol,  per  Curiam.     Mich.   1 1  Car.  this  was  moved 
again,  and  the  Court  took  diverfity  between  par/on- appropriate  and 
parfon  pre/entab/e,  and  they  feemed  to  incline,  tl^at  the  par/on 
appropriaie  has  this  as  a  lay-fee  by  the  *  fatute^  and  therefore  <-  ■-^■i*  "i 
ought  to  be  tried  between  the  vicar  and  him  at  the  common  •^ol.aia. 
law,  though  I  urged  that  the  jurifdiftion  of  the  ordinary  is  '       *     ^ 
iaved  by  31  *i^.  8.  and  that  it  was  not  the  intent  of  the  parlia* 
jnent  to  alter  the  courfe  of  fuits  for  them ;  but  the  Court 
were  not  refolved  of  this  opinion,  but  granted  the  prohibition 
"with  purpoie  to  have-  demurrer  thereupon,  and  to  be  argued, 
as  they  faid.     Contra  M.  15  Car.  between  TVarner  and  Hajler^ 
per  Curiam  prohibition  denied,  where  the  fuit  was  between 
the  parfon  appropriate  and  the  vicar.] 

[4.  If  a  man  libels  in  the  Spiritual  Court yjr  a  matter  which  If  B.  R.b«i 
4oes  not  appertain  to  the  jurifdiftion  of  the  Spiritual  Court,  but  to  ^y  wS^ 
the  common  law,  as  for  matter  of fratihtetiementj  yet  he  himfelf  mc«u»,  that 
againft  his  own  fuit  may  pray  a  prohibition^  and  fhall  have  it.  the  Spiritual 
JMich.  i5Ja.  B.  R.  between  Kifte  and  Bridgman  ichlv&d,  and  jicswii^  ' 
prohibition  granted.]  umpord 

things  y 
tfaoDgh  the  plaintifF  him&lf  in  the  Spiritual  Court  informs  B.  R.  of  it,  a  prohibition  will  be 

^nicd.     Cro.  J.  351.  Mich,  lajac.  B.  R.  Worts  and  Cli  (ion. See  Go  Id  lb.  149.  pi- 75* 

HilL  43£U£.  Beoeficldv.Feek.--^— Id  fome  cafes  the  plantiil;  himfelf  whp  libpU  may  have  « 
DfohibitioKi.     Lc.  1^0.  citec  die  Cafe  of  Wignal  v.  Brook, 

f  5.  If  a  vtcarfues  a parijhioner  for  tithes  in  the  Spiritual  Court, 
and'  the  parfin  appropriate  appears  there  pro  inteiejje  fttOy  and  pr^y^ 
a  probilition,  it  fhall  be  granted.  HilL  14  Car.  B.  R.  Roberts^ 
Ofe,  prohibition  granted.] 

[6.  If  the  parfon  of  D,  fues  a  parijbioner  of  the  parifli  of  5, 
for  fmall  tithes^  as  a  portion  appertaining  to  his  reBory  of  Z).  and 
thereupon  comes  the  parfon  of  S.  pro  inter ejje  fuoy  and  claims  it  as 
parfon  of  S.  as  appertaining  to  his  rectory,  it  being  within  his 
pariih ;  \j\  this  cafe  no  prohibition  lies  for  the  parfon  of  D»  to 
prohibit  his  ownfuit,  becaufe  it  is  between  fpiritual  perfons,  and 
the  plaintififcan  not  have  any  remedy  at  the  common  law  foic  ^hoje 
tithes^  they  being  fmall  tithes,  which  are  not  within  2  E.  o. 
Miclu  i4C^r.  B.  R.  between  Scott  plaintiff,  and  Wilfon  and 
Playter  defendants,  prohibition  denied  per  Curiam^  the  pariih 
being  North-Lin  In  Norfolk.] 

[y.  If  the  bounds  of  a  vill  within  a  parijh  come  in  queflion  in  Kelw.  110. 
die  Spiritual  Court,  in  a  fuit  between  the  parfon  impropriate  and  **•?*?  33* 
the  vicar  of  the fam^  parifby  as  if  the  vicar  claims  "ajl  tithes  within  tpmporia. 
the  vill  of  D.  within  the  pariih,  and  the  parfon  all  tithes  within  Coiptra,  by 
the  rcfidue  of  the  parifli,  and  the  queftion  is  between  them^  ^i  c^fj^ 
whether  certain  laiid  wherepf  the  vicar  claims  tithes,  be  within  i     29     "I 
the  vill  of  i).  or  not,  yet  inafmuch  as  this  is  hetwttn  Jpiritual  hiam,  whq 
perfons^  tkit  is  to  fay^  between  the  parfon  and  vicar,  though  the  bold  that 

D  2  *  parfon 


29  f^toj^ftftfon^ 

the  Court  parfon  k  a  layman^  and  the  parfonage  approprtati  a  lai^fee^  yet  thlf 
^fy^"^":'  ihall  be  tried  in  the  Spiritual  Court,  and  no  prohibition  ftiail 
uv*cn\l^n  be  granted.  H.  15  Car.  B.  R.  between  Ives  and  Wrigbt,  per 
a  thing  re»i,  Curiam  prohibition  denicd«] 

vU,  whe- 
ther the  place  be  within  the  one  parifli  or  the  other.— ^Sce  (D)  pi.  6.  Butler  v.  Yateman  xa 
the  notei  there.— See  (L}  pi.  1.  Pctkr  v.  Yakman  iq'the  botei  there. 

S.  C.  by  8,  If  leffeefor  years  is  fued  m  the  Spiritual  Court  for  tithes, 

1*"^  **^Pi.  *'  '^  reverfton  may  have  a  prohibition.  Moor  915.  pi.  1298. 
gi^rcro.     fays  it  was  fo  ruled  Pafch.  29  Eliz,  B,  R.  Sir  Robert  Lanc.v* 

E. 55- pi. 3-  Pigot. 
where  it  is 

(aid  that  there  ire  divcrfe  precedent!  to  thta  purpofe. 

(B.  a)     Prohibition.     [In  what  Cafes.'] 


ante-  [i,  ^F  a  man  recovers  in  quarli  impedit  in  B.  ag^iflft  an  inamf* 
^^*  *  bent  J  upon  which  the  incumbent  brings  writ  of  error  in 


9f  a  man  re- 
cover 

prefeotation  -  /»•         t  •       '    i'        >» 

by  quarc       B,  R.  where  the  judgment  is  affirmed^  and  writ  to  the  bifbop 

impedit,  granted  for  the  recoveror,  and  by  force  thereof  his  clerk  is  ad- 
cretkld.*"**  rnittci  and  in/lituted  by  the  bifhop,  and  after  the  metropolitan 
mitted,  and  grants  an  inhibition  to  the  archdeacon  not  to  induB  him ;  a  prohibii* 
inftiiutcd,  tion  may  be  granted,  bscaufe  it  appears  apparently  that  it  it 
Srfon  w'ho  for  delay.  Tr.  15  Ja.  B.  R.  between  Murrey  and  Sir  H.  ITaU 
ciaimeth  lopt  for  the  church  of  Langhorn  in  Cornwall,  a  prohibitioa 
advowfon     orantcd.] 

py  provi-       *-'  -^ 

fion.from  the  pope,  fueth  in  the  Spiritual  Court  to  avoid  and  remove  the  other  clerk,  the  patro« 
vho  hath  recovered  his  prcfcntmcnt,  &c,  ihall  have  a  prohibition  unto  the  judge  for  to  furceafca 
See:    F.  N.  B.  42.  (C) 

Note  a  di-  2.  13  £.  I.  Stat,  4.  yi  I.  2.  3*  4.  PoT penance  corporal  or pee»» 
vcrfity  be-  niary  injoinedfor  deadly  Jin^  as  fornication^  adultery^  or  the  like  \ 
J  iiual  man  ^^frjor  not  fencing  the  church-yardy  or  not  repairing  the  churchy  or 
of  the  '  fuffLiently  adorning  it^  a  prohibition  lietb  not\  nor  for  obkUtons^  tithes^ 
{ecra^cd*7o'  ^'^'^'^^^^i  pdnfionSi  *  laying  violent  hands  upon  a  clerk j  defamation 
the  fervice    (when  money  is  not  demanded )y  nor  for  breaking  an  oathm 

of  God,  and 

foods  dfdicated  to  A'winc  fervice*  or  merely  ecclefiaftical ;  for  laying  of  violent  baiidf  upon  tb« 
perfon  of  any  infra  facros  ordinea,  the  EcclcGaftical  Court  hath  conufance ;  but  for  the  violent 
taking  away,  confuming  of  ornaments  of  the  church,  or  goods  dedicated  to  divine  fervice,  that 
Court  hath  no  conulance,  for  that  is  not  given  to  them ;  as  for  taking  away  of  the  Bible,  the 
book  of  divine  fervice,  the  chalice,  and  the  like,  or  for  the  taking  away  of  an  image  out  d 

the  church  ;  bat  remedy  mud  be  taken  for  thcfe  at  the  common  law,     t  Inft.  401. But  if  « 

dergyiyian  be  arrefted  by  proct/s  ojlaw^  he  cannot  for  this  fue  in  the  EodcfiaiUcarCourt.    a  loft* 

49a. See  Prerogitive  (N.  e)  pK  9. 

*  A  parfon  or  other  prieli  may  fue  in  the  Spiritual  Court  for  laying  wioUnt  kemis  upon  btai« 
&c«  in  order  to  have  h;m  excommunicated,  but  not  to  have  amends,  ^.  F«  N,  B.  5 1.  (K)  ^ 
And  if  the  defendant  in  cafe  of  defamation  be  put  to  corporal  punilhmeQt,  or  for  laying  violeot 
haodr  upon  clerks,  &c.  if  the  party  will  redeem  his  penance^  and  agree  to  fay  the  party  danlnifieil 
a  certain  fum  of  money  for  his  damages,  the  party  damnified  may  have  fuit  for  this  in  the  Court 
ChriAian  •  and  if  the  other  party  purchafes  a  prohibition,  he  (hall  have  a  confultatioo.  F.  N.  B. 
•53-  (A)  "And  if  one  is  condemned  in  the  Spiritual  Court  for  defamation,  and  he  appeals^ 

and  i\itfcntenu  is  eonjirmed^  and  is  condemned  in  aoi.  c^>,  and  the  caufe  remitted,  wheKUpoa 
he  fues  a  prohibition,  the  other  party  (hall  have  a  conlultation.     F.  N.  B.  51.  (Pj  S.  P* 

And  &me  eafin  cited  4  Rep.  so.  b.  pL  17.  Tria.  «^  EUx.  B<  &•  ia  Ca(e  of  ?Ax.Maa  v. 

THO&rB  I 


TkOrvi;  and  fays  tftai  upon  thefe  dtvcrfitie*  you  will  better  uo^erfbnd  the  be^r  opinion  ia 
liH.  7.  a.  and  thie  fcnfc  of  the  Acgiftcr,  fol.  5^  where  all  the  jufticc*  refufed  to  grant  con- 
Ibltation  in  a  ca<e  of  defamaiion.  viz.  cither  bccanre  the  matter  of  the  defamation  was  not  merely 
mad  fofeiyfjpiTtiiial,  or  becaufe  the  plainliflF  fued  for  damages  or  amends  for  fuch  defamation, 

And  if  the  clerk  fue  in  Court  Chriflian  for  damages  for  the  battery*  he  ia  in  cafe  of  pre- 

niiaire  ;  for  in  that  Cafe  the  ecclcTiaftical  judge  ought  to  proceed  ex  officio  only  to  corrc^  the 
in.    a  IniL  49a. 

3.  9  £.  2.  cap,  3.  If  any  lay  violent  hands  upon  a  clerk^  the  amends  [    30     ] 

fir  the  peace  brdenjball  he  before  the  kin gj  and  fir  the  excommuni»  Prohibi- 

cated  before  a  prelate ;  and  if  corporal  penance  be  enjoined^  and  the  'JJ^°  L^***" 

offender  wll  redeem  it  with  m^ney  to  give  ta  the  prelate  or  to  the  party  libelled 

grieved,  it fball  be  required  before  the  prelate,  and  the  king^s  proh'dn^  asainft  L. 

iion  lieth  not.  ^f  f?f «  ^''^ 

high  com* 

miflion, 
that  the  faid  L.  beat  htm,  or  at  leaftwife  affaulted  him  with  a  b'll,  and  would  have  ftruck 
kim,  being  a  clerk,  aiid  called  him  goofe  and  woodcock,  with  many  fuch  words ;  whereas 
fech  plca»  of  aflfault  and  battery  appertain  to  the  Court  Temporal.  And  now  confultatioa 
was  prayed ;  for  being  done  to  a  clerk,  the  Court  Spintual  might  examine  it.'  But  all  the 
CouTt  held,  that  a  prohibition  well  lies ;  for  although  for  violenta  manuum  injedUone  in  cleric 
cum,  the  fait  ought  to  be  in  the  Spiritual  Courts  as  appears  by  Articuii  Cleri,  cap.  1.  yet  for 
an  ajindt  oa/jr,  it  is  clear  that  the  fuit  ought  to  be  at  the  common  law,  and  for  tiiefe  words  they 
be  no:  asSionablc ;  therefore  it  is  not  reafon  he  ftiould  be  vexed  for  them ;  and  it  was  ordered 
that  the  prohibition  (hould  iland.  Cro.  £.  753.  pi,  14.  Pafch.  4a  £lia.  Love  v.  Prn, 
Mo.  607.  &  C.  by  the  name  of  lusvaoaova's.CAsa  as  to  the  words,  but  nothing  (aid  u 
to  aibttb.  « 

4.  Attachment  upon  a  prohibition,  becaufe  the  defendant 
filed  in  Court  Chriftian  for  detinue  of  goods,  the  other  fhewed 
that  he  fucd  for  detinue  of  goods  devifed  by  teftament,  where  the 
plmniiff' claimed  them  by  pft  :  and  yet  per  Judiciunii  the  plain- 
tiff took  nothing  by  his  writ ;  for  if  it  be  under  the  name  of  a 
legacy,  it  belongs  to  the  fpiritual  law  whether  he  fue  right  or 
VPTOiig ',  and  notwithllanding  the  other  fhewed  gift,  it  belongs 
to  them  to  try  the  circumflances,  if  the  devife  be  good  or  notu  Br.  At- 
tachment fur  Prohibition,  pi.  4.  cites  46  £.  3*  32* 

5.  Where  a  man  fues  in  the  Spiritual  Court  for  fpiritual  s,  p,  ^^ 
cauieSf  and  the  defendant /z/rr^^j  a  prohibition  direAed  unto  the  he  (hall  aifo 
jndges  there,  and  delivers  the  fame,  and  for  fo  doing  the  judges  ^^''^  •"  **• 
MxeommumcaU  him  for  the  offence  which  he  did  to  the  church,  thereupon 
in  bringing  a  prohilntion  to  them  upon  a  fpiritual  caufe,  the  if  they  pro. 
party  excommumcate  flxall  have  a  nenv  prohibition  upon  that  ^^«^.»g«»»ft 
matter,  commandins  them  to  revoke  the  fame ;  for  a  man  fhdi  court,  f.  n! 
nor  be  punifhed  for  loing  forth  writs  in  the  king's  courtSj  whe-  «B.  41.  (k) 
ther  he  is  right  or  wrong.    F.  N.  B.  42.  (G) 

d.  Always  when  an  oB  of  parliament  commands  or  prohibits  any  Where  a 
court,  be  it  temporal  or  fpiritual,  to  do  any  thing  temporal  or  ™^^^^e^ 
fpiritual^  iftheJiaUiU  he  ml  obeyed,  a  prohibition  lies.     13  Rep.  Vnp^aU/^ 
42.  Trin.  7  Jac.  /«ic*,  which 

is  punifli- 
ikk  fay  cioOQ  lawt  they  may  alio  proceed  to  deprivatin,  but  not  panilh  it  is  •  temporal  offcnfiCf 
21  Mod.  t39.  in  Cafe  of  Bifliop  of  St.  David'a  v.  Lucy. 

7*  If  the  Spintuai  Court  refiifts  a  plM  merely  ^ritual,  as  ex*- 

D  3  commujucatiMi^ 


30  piiWtton: 

coirnnunicatioHi  divorcci  herefy,  fimony,  Sec.  an  appeal  llef> 
but  no  prohibition.     13  Rep.  44.  Trin.  7  Jac. 

8,  A  tcftator  bequeathed  fevcral  legacies  out  of  a  term  for 
years  to  the  children  of  A.  and  made  J.  S.  executor  j  A.  on 
the  behalf  of  his  children  required  J.  S.  to  pay  the  money  to 
him,  that  he  might  employ  it  for  his  children's  benefit,  but  A. 
rcfufing,  J.  S.  fued  him  in  the  Spiritual  Court,  and  had  fen- 
tence ;  whereupon  A.  moved  for  a  prohibition,  alledging  that 
he  was  executor,  and  chargeable  in  an  account  for  the  money; 
but  becaufe  he  came  after  fentence,  &c.  and  alfo  becaufe  he  r^- 
fufed  to 'give  fecurity  for  payment  of  the  legacies  to  the  children^  the 

Court  refufed  to  grant  a  prohibition*     Godb.  243.  pU  337. 
Hill.   1 1  Jac.  C.  B.  Ayliffe  v.  Brown. 

9.  Libel  for  tithes  \  the  defendant,  who  was  a  layman,  fug- 
igefted  for  a  prohibition,  that  he  vr2sfeifed  of  the  manor  of  D*  attd 
fo  prefcribes  to  have  the  tithes  within  that  manor j  and  that  he  and 
all  thofe  whofe  eftate  he  had,  &c.  ufed  to  maintain  a  chaplain  in 
the  church  of  D.  It  was  objected,  that  the  defendant  had  not 
alledged  that  the  church  of  Z).  is  within  the  fame  parifb  where  the 
tnanor  is,  and  fo  is  no  confideration  to  the  parfon  who  is  the 
plaintiff.  2dly.  Becaufe  the  maintenance  of  the  parfon  is  not 
alledged  Jo  extetiJively  as  the  claim  of  the  tithes ^  viz.  time  out  of 

[31  ]  mind,  &c.  3aly.  He  has  not  proved  that  part  of  the  fuggeftion, 
as  to  the  maintenance  of  the  parfon^  within  6  months^  though  he 
has  the  refidue,  whereas  this  is  the  principal  matter  which 
makes  his  prefcription  good,  and  that  therefore  a  confultation 
ought  to  be  granted ;  quod  fuit  concefTum  per  Cur.  as  to  this 
lafl  pohit.  But  Coke  faid,  that  it  fhould  be  granted,  for  the 
other  exceptions  alfo  ;  but  as  to  thofe  the  other  juftices  fud 
nothing.  Roll.  Rep.  2.  PL3.  Pafch.  12  Jac.  B.R.  Boucher 
V.  Rogers. 

10,  A  libel  was  brought  for  tithes  ;•  the  plaintiff  here  fug- 
gefted  for  a  prohibition,  that  he  is  an  e^eecutory  and  vr2.^  fued  for 
double  damages f  which  do  not  lie  againft  an  executor.  Keyling 
J.  faid,  that  if  by  the  common  law  an  executor  fhall  not  be 
t:harged,  if  the  Spiritual  Court  will  fue  him  there,^  prohibition 
lies,  becaufe  it  expofcs  him  to  adevaftavit.  But  the  reafon  of 
Keyling  was  difallowed,  and  a  prohibition  was  denied.  Ravm. 
^S.  Hill.  15  &  1 6  Car.  2.  B.  R.  Wilks  v.  Ruffel. 

1 1-  A  fuggeftion  that  the  Spiritual  Court  objeSled  to  the  credit- 
hility  of  a  witnefsf  is  not  a  fufficient  ground  for  a  prohibition^ 
for  they  are  the  proper  judges  of  the  credit  of  a  witnefs.  Carth* 
143.  Trin.  2  W.  &  M.  in  Cafe  of  Shotter  v.  Friend. 

12.  It  is  not  a  fufficient  ground  for  a  prohibition  to  f^fg^fi 

that  the  plaintiff  had  only  one  witnefs  to  prove  the  faft,  unlcfs  he 

alledge  that  he  offered fuch  proof  and  it  was  refufedfor  inft^fu^tncj* 

Carth.  144.  in  cafe  of  Shotter  v.  Friend. 

lutitfeemi       1 3.  A  libel  was  for  building  fheds  upon  the  church-yard^  it  was 

tionhflnot^^''?^*^^^  ^^^  *  prohibition,  that  thcyw^r^  built  upon  a  iay^ee^ 

beta  {ufi-    f^nd  not  en  any  part  of  the  churchward*    This  was  held  a  good 

fuggeftion* 


^nWtiotu  3 1 

i^ggeftioni    Carth.   ici«  Trin,  2  W.  &  M.  QuUtcr  t.  New-  clcnt,  if  it 

^<*^-  that  the 

ftrudures 
'Were  not  buik  npos  any  part  of  the  churcK-yard.  Carth.  159.  See  Ogden  v.  Wifcman  cited 
thert.  —  But  a  prohtbitioo  (hall  not  be  granted  to  any  fuit  in  the  Spiritual  Court  /or  any  nv/ance 
9r$tk(r  matter  dene  in  ike  chvrck-yard,  upon  a  fuggejiioh  that  the  church-yard  is  a  hyjee  ;  for  a 
n«i£uicc  there  U  properly  of  ccdeiiaftical  conuiance.  €arth.  152.  in  cafe  of  Quilicr  v.  New* 
toou 

14.  Where  ihtfuggeftion  upon  "which  a  prohibition  is  moved  S.  P.  Per 
for,  appeared  to  he  fiJ^^  the  Court  denied  to  grant  a  prohibition  ?hatinftidi 
upon  the  authority  of  the  Parijh  of  AAton^s  cafe  in  Hobi  66.  cafe  B.  R. 
lA  Raym.  Rep.  22o.  Pafch.  6  W.  3.  Breedon  v.  Gill.  ought  not  to 

grant  a  pro* 
Ubitioa  ;  and  cited  Hob.  66.  But  where  the  fequeftrator  of  the  tithes  of  a  vicarage  fucd  the  im- 
piropnator  in  the  Spiritual  Court  for  tithes  upon  the  endowment,  and  the  dcicndzni/u ^gejled  that 
it  jitas  not  a  vicaragt,  and  that  thii  ought  to  be  tried  at  common  bw,  Holt  faid  this  fuggedion  is 
good  in  point  of  law ;  and  though  it  Was  held,  Hob;  66;  Thatnptwithftandxng  the  lurmire  be 
natter  of  fad,  and  triable  by  a  jury,  yet  it  was  in  the  difcretion  of  the  Court  to  deny  a  prohibi- 
tion, and  thatfo  it  was  done  Hob*  185.  Jones  v.  Jones ;  yetat  lad  a  prohibition  was  granted  by 
coafent  and  ifluc  ta  be  ukcn  vicarage  -f  not,  to  be  tried  at  the  ntxt  afllzes  to  fettle  the  right.  Ld. 
Raym.  Rep.  587.  Trin  is.  W.  3.  Smith  v.  Wallet. 

15.  A  fuggeftion  for  a  prohibition  was^  ift.  That  they 
tefufed  a  ccpj  (f  the  MeL  2dly.  That  the  citation  was  Pro  pro^ 
fanatkne  Coemeteru^  which  fuppofed  profanation  was  as  coroner^ 
in  digging  up  a  corpje  for  a  view^  according  to  the  duty  of  his 
office*  Holt  Ch.  J.  faid,  That  thefc  matters  ought  not  to  be 
j6}ned,  and  are  grounds  for  prohibitiohs  of  different  natures ; 
the  firft  being  for  a  prohibition  only  quoufque,  which  is  ipfo 
£iAo  diicharged  by  granting  a  copy  of  the  libel  without  writ 
of  ccmiultation,  and  the  other  a  peremptory  prohibition,  which 
ties  them  up  till  a  confultation ;  and  upon  fuch  a  fuggeftion  we 
ought  not  to  grant  a  prohibition.  Indeed  a  prohibition  quouf- 
que  they  give  a  copy  of  the  libel,  if  it  be  granted  before  any 
libel  exhibited  does  not  bind  them  from  exhibiting  a  hbel,  and 
after  they  fhall  not  proceed  till  they  give  a  copy  of  it ;  and  then 
to  have  a  prohibition  upon  the  merits,  you  muft  make  a  new 
fuggeftion.     6  Mod.  308.  Mieh^^  Ann.  B.  R.  Anon. 

(B.  a*  2)      In  \vhat  cafes  it  lies.     In  refpeSi  ofiz^l 

the  libel. 

1.  zH.  5.  3*  rNACTS,  That  a  copy  of  a  l^e}  grantable  in  the  R.  B.  dcU- 

^  Eccleftajlical  Court Jhall  he  prefently  delivered  up-  ];j  3  ^ks^lothe 
9n  the  defendants  oppearance4  Chamber- 

lain of  Lon- 
don to  deliver  to  his  executors  or  adminiilrators  after  hi»  deceafc  to  difpofe  for  his  foul,  and  be 
delivered  thefc  aoo  Marks  to  T.  B.  upon  bond  to  deliver  to  the  Chamberlain  when  it  fhould  be 
required;  R.  B.  died,  and  P.  P.  took  adminiftrationfrom  the  Bifhop  of  London;  whereupon 
be  fued  fubpcena.againft  the  Chamberlain  to  fue  obligation  againft  T.  B.  to  bring  in  thr  faid  200 
Marks,  becaufe  the  obligation  was  made  to  the  ufe  of  R.  B.  and  after  T.  B.  (bccaufc  R.  B.  had 
goods  in  diverfe  dioccfei,  as  he  pretended)  obtained  adminift-ation  from  the  Archbiftiop  ot 
Canterbnrv,  and  after  fibelled  in  the  Arches  at  the  church  of  Bow,  to  cite  P.  P.  and  after  P.  P. 
iucd  pnktiitwn  out  of  Chancery  r«  the  Arches,  commandirg  them  to  deliver  the  copy  o(  the  libel 


32  pffi^Mim* 

tothefaid  P.  P.accdfdiiig  to  ihc  ftittteoT  2  H.  5.  cap«  3.  tc/urcea/e  tiitthc  c^^iftU  HhlmudeJ 
littred^  and  notwithjlanding  this  they  proceeded ;  whereupon  the  faid  P.  P>  fued  atuchnient  upon 
the  prohibiitoii  and  (btute  aforefaid,  rehcarfing  the  Ratutc,  againft  the  judge  of  the  Spiritual 
Court,  and  prayed  another  prohibition  to  the  party  and  to  the  ofHcer  to  furceafe,  becaufc  matter 
is  pending  in  bank  to  deliver  the  libel ;  and  the  other  faid,  that  this  is  a  fpirituai  flutter,  for  the 
pBweref  the  hijkap  ofCanterkury  and  of  London  are  here  to  be  tried  \  and  notwithftaading  this  a  fpe- 
cial  prohibitioa  was  granted,  that  they  furceafe  till  libel  be  delivered  to  the  patty ;   quod  nota* 

Br.  Prohibition,  pi.  11.  cites  4  £.  4.  37. Br.  Prohibiuon,  pL  15.  cites  S.  C«— — -Br.  Coo* 

fcience,  pi.  10.  citei  S..  C. 

If  a  man  be  fued  in  the  Spiritual  Court,  and  the  judges  there  will  not  grant  the  defendant  a 
copy  of  the  libel,  then  he  (hall  have  a  *  prohibition  dird^ed  to  them  to  furceafe,  &c.  until  they 
have  delivered  the  copy  of  the  libel  according  to  the  (latutc  s  H.  5.  and  alfo  the  defendant  may. 
hav&an  adion  againft  them  upon  the  faid  ftatute,  if  they  will  not  deliver  the  copy  of  the  libel» 

whether  the  caufein  the  libel  be  afpiritual  caufe  or  not.     F.  N.  B.  43.  (E) ♦  S.  P.  Hard.  364. 

-in  the  cafe  of  the  King  v.  Sir  Edward  Lakc.^— S.  P.  a  Salk.  553.  pi.  19.  Anon.^-»S.  P.  But 
the  Court  being  informed,  that  the  prohibition  which  was  taken  out  was  ahfolute^  they  did  not 
think  fit  to  grant  a confultaiion,  but  di/iharged it  by  a  Juperfedeas  \  wbereupoa  the  Eccleiiafticai 
Court  proceeded  to  excommunicate  the  party  for  want  of  anfwering,  who  again  moved  for  a  pro*- 
hibition,  and  the  Court  granted  one  with  a  mandamus  in  it  tcabjolve  the  party,  if  it  were  for  not 
anfwering  before  they  gave  him  a  copy  of  the  articles,  i  Vent.  5.  Hill,  so  &  sx  Car.  s.  Ano* 
nimus. 

But  a  prohibition  quoufque  a  copy  of  the  libel  delivered,  beingmoved  for,  was  refuted,  without 
an  affidavit  that  they  tendered  the  fees,  and  yet  they  rcfufed  to  deliver  it.  1  Keb.  805.  pi.  si 7* 
Mich.  16  Car.  2.  B.  R.  Dr.  Watkinfon'scafe. 

It  was  foi  merly  held  by  all  the  judges  of  England,  that  when  there  was  a  proceeding  ex  efici9 
in  the  Ecciefiaftical  Court,  they  were  not  bound  to  give  the  party  a  copy  of  the  articles ;  but  the 
law  s  otherwife :  for  in  i'uch  cafes,  if  they  refafe  to  give  a  copy  of  tbte  articles,  zprohibitiom  (hall 
go  quoufqui  they  deliver  it ;  and  accordingly,  upon  motion,  a  prohibition  was  granted  in  the  like 
cafe.  Per  Holt  Ch.  Juft.  Lord  Raym.  2  Rep.  991.  pi.  3.  Trin.  t  Ann.  B.  R.  Anon.— >•  S.  C* 
cited  s  Salk.  553.  pi.  19.  Anon.-»"^But  Pafch.  11  W.  3.  Holt  Ch.  J.  denied  to  grant  a  pro- 
hibition to  the  Adminlty  Courts  upona  fugecftion,  that  they  refufed  to  give  the  patty  fued  there  • 
copy  of  the  libel,  becaufe  the  Jiatute  extends  only'to  Ecclefsfiical  CourtSf  and  not  to  the  Admiralty 
Court.  Lord  Raym.  Rep.  41a.  Anon.-y—S.  C«  cited  2  Salk.  553.  pi.  19.  Hill.  2  Ann.  B.  &• 
in  a  nou  of  the  reporters. 

•  s.  P.  Per        2.  No  prohibition  fliall  be  granted  where  the  KM  is  •  fwf 
Cur.  Comb.  ^^^^^^^  ,V;/^  Court^  and  tie  party  put  to  aft/uffr  to  it,  viz;  of  the 
*  tithes,  and  this  certified  to  the  chancellor  by  view  of  the  libel  \  per 

Henxfton  \  who  faid,  that  this  is  by  the  ftatute  De  Regia  priM 
hibitione,  and  of  conjundim  feofiatis  in  fine,  which  Fortefcue ' 
conceffit,  and  thereupon  the  parties  pleaded  over.    Br.  Frphi* 
bition,  pi,  20,  cites  31  H.  6*  I4» 

3.  A  prohibition  was  granted  in  cafe  of  tithes^  becaufe  the 
rihel\f:v&  net  againft  proper  partus.  Le.  lO.  Mich.  25  &  a6£liz. 
C.  B.  Sutton  V.  Dowfe. 

4.  Libeiyor  tithe  of  billet,  faggots,  and  tall-wood,  and  averred 
it  cairc  ofWrrA,  hazle^  elm,  and  maple  \  the  dcfendzntfidggefiedf 
that  they  came  from  oak,  ajb,  elm^  and  birch  ;  and  becaufe  the 
plaintiff* in  his  liM,  had  not  alledged  how  many  faggots  were  made  ef 
hazel,  therefore  a  prohibition  was  granted,  and  fiftcrwards  % 
confultation  was  denied.     Goldib.  127.  pi.  18.  Hill.  43  Eliz. 

5.  Defendant  fuggefted  for  a  prohibition  to  a  libel  m  tithes^ 
that  the  prior  of  D.  was  feifed  of  the  grange  of  S.  in  right  of 
his  priory,  znd  prefcrihed  in  the  prior  and  his  predecejfors  to  hold 

C    33     ]  ^^^^  S^^^S^  without  payment  of  tithes^  zndjiewed  toe  diffUutiom 

»  thereof,  and  that  it  came  to  H.  8.  by  ftatute  of  3 1  H.  8.'  to  hold 

it  as  the  prior  held  it  before,  and  fo  derived  to  himfelfa  leafefrom 

^teen  Elizabeth  for  50  years,  and  that  afterwards  the  plaintiff 

libelled  againft  him  in  the  Spiritual  Court  for  the  tithe  of  40 

fleece^ 


Heeces  of  wool,  &c.  The  defendant  tn  the  prohibition  pleaded 
that  he  fued  the  plaintiff  for  the  tithes  of  400  fleeces  of  woo!, 
and  fo  prayed  a  conibitation }  and  becaufe  of  this  variance  he-* 
iiveen  the  Uhd  and  the  fuggejiion  a  confultation  was  awarded  hif 
the  jnilices  of  afiize,  and  double  cofts ;  but  adjudged  erroneous 
for  both  caufes,  for  the  variance  is  fua  materiai,  becaufe  the 
plaintiflT  prefcribed  in  non  Jecimanda,  and  fo  au/is  the  Spiritual- 
Cwrt  ^ oH  juri/Jiflion  tor  TLUj  tithes  zri^ng  from  this  grange, 
and  tiic  gi vingr  datdlt  cofis  is  error  upon  the  very  letter  of  the 
fbtute  of  z  E.  6.  which  gives  them  in  no  cafe  but  in  default  of 
provh^  his  fuggeftion.    Yelv«  79.  Mich.  3  Jac.  Hutton  ▼• 


6.  The  defendant  was  prefented  in  the  Ecclefiaftical  Court 
(or  working  upon  holidays,  viz.  carryifig  hay  on  St.  John  Bapti/Ft 
day  in  church^ime  %  but  a  prohibition  was  granted,  becaufe  this 
was  out  of  the  ftatutc  by  the  very  words  of  the  aft,  viz.  5  E. 
6.  becaufe  it  was  for  neceffity ;  and  this  being  an  hoiiday  by  aB 
cj parViamenty  it  belongs  to  the  judges  of  the  common  law  to 
determine  whether  it  was  broken  or  not,  Godb.  ai8.  pi*  315. 
Mich'  1 1.  Jac.  C.  B»  Wheeler's  cafe. 

7.*  Where  the  libel  againf):  the  defendant  is  too  general^  as  for 
certain  o&nces,  thefe  are  good  caufes  for  a  prohibition.  Per 
Cur.  Hard.  364.  Fafch.  16  Car.  2.  in  the  exchequer,  in  the 
ca/e  of  the  King  v.  Sir  Edward  Lake. 

8.  A  prohibition  was  moved  for  becaufe  the  lihel  in  this  EccIe-» 
fiaflical  Court  was  againft  the  plaintiff/9r  mt  coming  to  church  at 
id! J  or  very  feldom^  becaufe  very  feldom  was  utterly  uncertain; 
but  to  that  it  was  anfwered  per  Curiam,  That  that  was  their 
form  of  proceeding  there ;  and  though  fuch  a  pleading  here 
would  have  been  naught,  yet  it  being  according  to  their  form 
of  proceeding,  it  was  well  enough ;  and  if  it  was  not  they  might 

'help  themfelves  by  appealing.  And  Twifden  cited  a  cafe 
where  a  libel  was  for  fpeaking  fcandalous  words  vel  his  fimilia, 
and  the  court  would  grant  no  prohibition  becaufe  it  was  their 
ufual  way  of  proceeding.  Freem.  Rep.  a86,  287.  pi.  332. 
Trin.  1675.  B.R.  Anon. 

9.  It  was  urged.  That  if  it  t^ar  on  the  face  of  the  libels  that  Whemrcr 
the  EcdcfiafUcal  Court  has  no  jurifdiBion^  they  may  be  prohi-  J?|*'  '^j^,^ 
bited  without  fuggeflion;  but  Cur.  contra,  for  the  {\x%%^^\on  foreign  utke 
is  a  fundamental  point,  and  is  the  declaration  on  the  writ.  ^'M  you 
12  Mod.  43S,  Blaxton  v.  Honore.  T^m^ 

you  can 
liave  1  prohibiiioa,  otherwlfe  whete  the  caufe  of  prdhtbitich  appears  on  the  face  of  the  libcL 
ftSalk.551.  pi.  13.  Hill.  It  W.  3.  B.  R.  Anon,  cites  it  as  held  hy  Holt  Ch.  J.  to  W.  3. 
B.  &. 

(B.  a.  3)     In  what  Cafes  it  lies.     In  refped  of    . 

the  Matter  being  temporal. 

!•   TjOK  rent  referved for  tithes  or  offerings^  prohibition  lies  if  the 
^     party  fuc  in  the  Spiritual  Court,  for  this  is  a  lay  debt. 
^r,  Auachment  fur  Prohibition,  pi.  3.  cites  44  E.  3.  32. 

a.  In 


231  ij^^Wtim* 

1.  In  cW/,  if  the  defendant  ivages  hh  tanif^  by  which  thd 

plaintiff  is  barred,  and  after  \h&  plaintiff  ftses  thereof  in  the  Spi-» 

ritual  Courts  prohibition  fliall   go.     Mordant  faid,    He   fhall 

fliew  the  libel,  ^e.    Br.  Prolubition,  pL  26.  cites  13  H,  7,  i6. 

i    34     ]       3  •  H.  devifedf  That  his  goods  fhould  he  divided  between  his 

children  according  to  the  laudable  cuftom  of  London ;  C.  one  of  his 

children,    libelled  for    hit  legacy^    averring,    that  the    goods 

Amounted  to  fuch  a  fum,  and  fo  demanded  fo  much  Virtute 

Legationis.      Wray  Ch.  J.   was  for  gr2aiting  a  prohibition^ 

becaufe  here  is  not  any  legacy ;    for  the  teftator  fcts  forth  his 

meaning  to  be,  That  the  cuftom  of  Loiulon  ihould  be  obferved 

in  the  difpofitioh  of  his  goods,  and  that  C.  is  put  to  his  writ  De 

Rationibili  Parte  Bonorum ;    but  afterwards  a  fpecial  confulta- 

tion  was  granted.  4  Leon.  12.  pi.  45.  Trin.  26  £liz.  B.  R^ 

Harvey  v.  Harvey. 

Holl.  Re^.        4,  Libel  againfl  an  adminiflratrix  to  account  fir  the  per/ona/ 

123.  S.  C.    ^^f^.^     She  made  an  inventory  of  the  goods,  in  which  flic  inferted 

Jy;  and  fays  fomegbods  ivhich  the  iuteflate  had  difpofed  in  his  life^time  by  deed  of 

This  order    gift  (which  flie  Ihewed)  to  a  younger  child ;    all  which  flie 

bccaufcljo.  pl^^^^^f  ^^^  ^^^  Court  refufed  her  plea ;   and  thereupon,  and 

deridge        bccaufe  the  deed  of  gift  was  pleaded  before  fentence,  a  prohi« 

doubted,      bition  was  granted,  quoad  thofe  goods,  but  not  as  to  any  chofes 

tlw^'reica-   ^°  ^^tion  >  but  day  was  given  for  a  civilian  to  comie  and  fliew  . 

«d  this  plea  caufe  why  the  Spiritual  Court  rejeftcd  the  plea,  and  for  want 

ior  want  of  of  fhewing  caufe  the  prohibition  to  ftand  5    and  no  caufe  being 

fonn  fhewn,  the  prohibition  ftood*     2  Bulft.  3 1 5,  316.  Hill.  12  Jatf. 

James  v.  Jai^es. 
The  report        j.  The  plaintiff  exhibited  a  bill,  fuggeflihga  title  to  tl  portion 

thTn»°that  ^f  ^^^^^  ^  ^^^^  ^^  ^^^>  ^^'  ^^^  '^^  forth,  that  the  lands  out  of 
prohibition  which  this  portion  of  tithes  was  iffuable,  werefo  very  obfcure  that  he 
wasgrantcd.  ^^w/^/  not  know  where  to  refort ;  and  'iherefore  having  no  remedy  at 
V I  faid  that  co^inioJ^  \^vf^  Yit  prayedthat  ihetertenants^  the  defendants,  might  fit 
if  fuch  fug-  out  the  boundaries  of  the  lands,  and  difcover  them  to  the  plaintiff} 
geftion  \va«  xht  defendants  anfweredy  that  the  complainant  was  not  heir,  but 
fuit  would°  another ;  and  thereupon  the  complainant  moved  for  a  prohibi- 
evcr  be  in  tion,  and  had  it  5  for  otherwife  that  Court  would  try  who  was 
that  Court    i^ejr      ^  Neif.  Abr.  294.  pL  ii.   cites  Palih.  424.  Duckett  y. 

on  account     -d  _r  -^  •     * 

of  equity  in^  -Darley. 

an^ncciior ; 

for  the  defendant  would  plead  a  falfe  plea,  viz.  that  the  plaintiff  is  not  heir,  &&     At  length  the 

panics  ailented  to  try  the  matter  in  debate  upon  the  ftatute,  and  to  join  ilTue  upon  thia  poiitf, 

heir  or  not  heir ;  and  fo  the  matter  ended.     The  cafe  was  Pafch.  a  Car.  B.  R. 

S.  C.  Lev.  6.  Prohibition  was  moved  for  to  the  Spiritual  Court  upon 
in  V"the^"  f^'^^P^^y  ^*^^  ^h.c  plaintij^  was  fued  there  for  forging  letters  ofor-^ 
fuft  Iherc*  dinatiofij  but  the  truth  was,  that  he  wasfued  there  to  deprive  him, 
being  only  becaufe  he  was  mere  laicusj  and  therefore  a  prohibition  was 
[r  *^^^y^*"  denied  j  but  if  one  be  fued  there  to  punifh  him  by  corporal 
having ob-  pain  or  fine  ,  &c.  a  prohibition  fhall  go.  Sid.  217.  Trin.  l6 
tained  a  be-  Car.  2.  B.  R.  SlatCT  V.  Smallbrook. 

ncficc  Sla- 
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^CT  V.  SmaHbrook.  ■  — S.  C.  ciied  Gibb.  i^o.  HiU.  4  Geo.  2.  B.  IL  in  the  cafe  of  Ncwcoab  t. 


7.  Libd  in  the  Ecclcfiaftical  Court  againft  his  brother,  exe- 
cutor of  his  father,  pro  rationihtli  parte  of  the  goods,  according  to 
the  nijhm  of  the  province  of  Tori,  It  was  fuggefted  for  a  prohi- 
bition, that  this  is  a  temporal  caufe  founded  on  a  cuflom,  and 
for  which  thercis  an  original  form  in  the  regifler,  and  where 
there  is  any  remedy  at  common  law,  that  Court  (hall  not  med- 
dle ;  hut  adjudged  by  three  juftices,  abfente  Hale  Ch.  J.  that 
in  this  cafe  and  the  cafe  of  a  penfion  hth  Courts  have  ajurifdlc" 
ion.  2  Lev.  128.  HilL  26  &  27  Car.  2.  B.  R,  Trafford  v. 
Trxfirord. 

.8.  A  fuit  in  the  Spiritual  Court   may  be  founded  upon  a  pre-  aSalk.  550, 
Jcripiiony  and  where  it  is  againjl  a  vicar  for  not  performing  divine  P^*  *0'  S.  C» 
fervice  in  fuch  a  chapel,  for  which  he  received  fuch  a  recom- 
pence,  &c.  and  a  prohibition  fhall  not  be  granted,  efpecially  if 
the  prefcription  is  not  traverfedin  the  fugg^Jiion  *,  for  it  is  an  Ecch" 
^qftical  right,  to  bind  an  ecclefiaftical  ^«;;^  to  do  an  ecclcfiafti- 
cad  duty  ;  and  though  the  duty  began  by  cuftom,  yet  the  perfon 
neglefting  it  may  be  fued  in  the  Ecclefiaftical  Court.     If  this  L     3S    J 
was  a  pr^cription  to  bind  lay-men,  Holt  Ch,  J.  faid  it  might 

fn-haps  have  another  confideration.    Ld  Raym.  Rep.  578. 
rin.  12  W.  3.  Jones  v.  Stone. 

][C.  a)  In  what  Cafes  it  lies,  w&ere  the  Temporal  r~^— i 
Court  cannot  give  Remedy ,  but  the  Conufance  ^^-^^^'^ 
i>elongs  to  another. 


of  belongs  to  the  other.     Co,  S,  Orphans  of  London,  73.  b.]         of  th/:  or- 
phans of 
London,  5  Rep.  7j.  b- 

It 

[-2.  If  any  orphan  who  is  by  the  cuftom  of  London  under  the  »*>•  P-  4  i^ft- 
government  of  the  mayor  and  -aldermen,  fues  in  the  Spiritual  ^^^'/'^  _ 
Court,  or  Court  of  Requefts^  for  any  goods  or  .chattels  due  by  Heath  laid, 
the  cuftom  of  London,  or  for  a  devife  or  legacy y  prohibition  lies ;  thai  he  aU 
becaufe  the  government  of  orphans  belongs  to  the  mayor,  &c,  ^^y*jj^^ 

Co.  5.    Orphans.    73.  b.]  laxv  agamfk 

this  cafe, 

sid  Bramftone*  Cb.  J.  Heath  and  Millet  J.  vrcrt  againft  granting;  a  prohibitiooi  becaufe  thou<ih 

.  the  orphan  had  the  privilege  to  fue  there,  yet  if  be  coxiccivrs  ii  better  and  mote  fecure  for  hint 

to  fue  in  the  Coiirt  of  Requelbi  he  may  waive  his  privilege  of  fuing  in  the  Court  of  Orphans, 

•nd  fue  in  the  Court  of  Requefts ;  for  quilibet  polcft  rcnuuciare  juic  pro  fe  introducio.    Mar. 

107.  Trin.  17  Car.  B.  R.  pi.  185.  Anoa. 

[3.  If  the  counci/ of  the  Marches  of  Jf^aies  holds p/ea  of  an  eccle^  Sir  H.  \\\ 
fiafiical  matter,  which  appertains  to  the  Prerogative  Court,  as  ^^^  fucd 
to  bind  an  adminiftrator  to  render  an  account  there  which  is  [q^j^Jcowi- 

not 


etl  of  the  ftof  ivlthin  tiiieir  inftruBidns ;  though  the  Temporal  Ccnxrt  catitiot 
vhkh  wij  g^^^  remedy,  yet  prohibition  lies*  P.  17  Ja.  B.  Driniwater'% 
above  the     vill«  pct  Curiam.] 

Value  of 

50/L  viz.  60/.  and  for  that  rcafoi)  a  prohibition  was  prayed.  To  thii  it  was  anfwerrd  at  the  Baf« 
that  their  ioftrudiioin  were  to  hold  pleas  of  legacies  of  any  fum  ;  but  the  Court  doubted  ibereof, 
whether  fuch  inftruftion  (hould  be  good  to  warrant  their  proceedings,  btcaufe  caufct  teiVimen- 
tary  and  legacies  are  fuablc  in  the  Spiritual  Court,  and  not  elfewhcre,  nptwithftanding  their 
inllru^on  ;  for- they  cannot  warrant  that  which  is  not  according  to  law  ;  and  the  Suiute  of 
34  H.  8.  warraota  that  court*  Cro.  C  595.  pi.  13.  Mich.  16  Car.  B.  R.  Sir  Henry  iVilliama'  • 
Cafe. 

R.  V.  made  K.  his  executor,  ind  now  }.  S.  libelled  in  the  Court  of  the  Marches  agatnft  K. 
fetting  forth,  that  afUr  R.  V,  had  made  K»  the  defendant  his  executor^  he  maiejf.  3.  the  ^aintijf 
ftts  executor  hy  a  win  nuncupative^  but  that  the  faid  A",  hindered  his  proving  the  (aid  witL     A  pro> 
hibition  was  prayed  and  granted,  becaufe  this  is  a  matter  determinable  in  the  Spiritual  Court^ 
and  therefore  the  1  emporai  Coutt  (hall  not  meddle  wiUi  it*    a  Roll.  Rep.  495.  Hill,  a  a  Jac. 

B.  R.  Kcfiin's  Cafe. Another  reafon  was,  becaufe  they  commenced  by  way  of  execution,  viz. 

hyfe^uffiration^  where  their  donftrudions  [inftrudions]  are,  that  after  contempt  they  fbaU  pro* 
cced  to  fequeftjitiooi  whereas  here  there  is  not  any  contempt.     £t  adjomatur. 

Hob.  a47.        j^^.  If  an  executor  or  adtniniflrator  of  goods  within  the  govcm- 

Slich.^i6  ii^cn^  ^^  ^^^  court  of  orphans  of  London  ht  fued  in  the  Eccleiiafti- 

Jac.  S.  C.  cal  Court)  to  do  any  thing  agcunji  the  euflom  of  the  court  of  orphans  ' 

.according-  ^^  impugn  the  cuftom,  a  prohibition  lies.    Hobart^  cafe  213. 

MmeVf*"  LticysC^cl 

JLuch's 

Cafe.— Het.  S3a.  S.  C.  by  the  name  ofLAsH*s  Cask,  and  feems  only  a  copy  of  Hobart«  / 

but  is  mifplaced  there  under  Hill.  4  Car. 

[  3^  ]  [S*  ^  *  P^^fit^  '^^  I^ondon  ftsesfor  tithes  of  a  boufe  by  the  Statute 
Cro.c.596.  of  37  H,  8.  in  the  Ecdefiaftical  Court,  a  prohibition  fhall  be 
£ich.^  16  granted  in  B.  R.  though  they  cannot  hold  plea  thereof;  for 
Car.  B.  R.  the  jurifdiftion  of  thisfuit  belongs  to  the  Maydr  ofLondon\  for  the 
Anon.  s.  P.  ftatute  has  cxprcfsly  limited  it  to  be  fued  there.  P.  16  Ja.  B. 
to beTc.  ^-  between  Dr.  Goowe  and  Bond^  and  others,  refdved  and  pro- 
bat  becaufe  hibition  granted.  M.  5  Ja«  B.  between  Bell  and  Moyk^  refolved 
**h*/*'^*"i  ^'^^l P^'o^^bition granted.] 

Court  zuas  hy  J.  S.  who  was  only  a  turute  andjef%jiral«r  oftht  reOory  by  reafen  »fthefujptnji%m  tf 
ihe  reil§r,  it  was  doubted,  wbc^er  in  thu  cafe  a  prohibition  was  granuble,  J.  S.  being  neither 
parfon  or  vicar.  And  it  being  infifted,  that  for  houfes  tithes  ought  not  to  be  paid  without  fpe* 
cial  cuftom  ;  and  thai  the  SutuCe  37  H.  8.  is  a  new  law,  and  tlut  thereby  it  is  appointed  how 
it  Ihall  be  ruled,  and  before  what  judges,  and  what  remedy  Ihall  be  for  the  party  grieved  un« 
lefs  their  order  be  obeyed,  and  that  even  then  he  may  not  fue  in  another  place,  nor  before  other 
jttdgrs  than  the  faid  ftatute  appoints ;  and  that  the  not  granting  a  prohibition  would  be  a  de* 
f  rauding  the  ftatute,  and  nuke  it  of  no  effeft,  the  Court  doubted,  and  gave  day  to  hear  couoCiel 
on  both  fides.— —It  was  held  per  Cur.  that  Giit  in  the  Spiritual  Court  was  well  brought  in  tb« 
name  of  the  curate  and  fequefirator.  a  Lutw.  to66.  Mich.  13  W.  3.  Burton  v.  Cookotnan. 

[6.  If  a  mxxfues  before  the  cclleBor  ef  the  pope  (who  has  power 
given  to  him  by  a  buU  of  the  pope  to  hold  plea}^ir  a  matter  J^* 
ritual  which  belongs  to  the  ordinary  to  determine ;  though  the 
Temporal  Courts  cannot  hold  plea  thereof^  yet  a  prohitntion 
lies ;  for  the  king  has  judges  fpiritual  who  have  jurifdi£tion  to 
determine  fpiritual  matters,  as  archbifhops  and  their  officers, 
deans,  and  other  minifters,  and  other  confervstors  of  privi- 
leges, as  St.  John's  of  Jerufalem,  and  others*  2  H*  4*  IQ^ 
the  Vicar  of  &ri!r^s  Cafe  adjudged] 

[7- If 


r7.  If  one  vffl  4ifhis  own  ^ree  put  himfelftn  judgment  offi  lay-  Hob.trpU 
man  or  other  clerk,  tvhofurmifes  him  to  have  jurifdi^ion  where  he  *9-  S*^* 
iof  Hgi  mtjy  a  prohibition  lies.     2  H.  4.  10.  per  Hank.] 

''  8.  Where  the  diocefe  cf  Wtntm  extends  to  the  borough  of 
Soiethwarh  as  part  of  the  county  of  Surry^  and  the  judge  of  the 
audience  of  the  Arcbbtfbop  of  Canterbury  holds  a  court  fometimes  in 
Soathwark,  snd  cites  men  there  from  the  remoteft  part  of  the 
diocefe  of  Wintoni  being  60  miles y  and  if  they  do  not  appear 
to  excommunicate  them»  and  would  not  abfolve  them,  unlefs 
they  afient  to  tranfmit  the  cauie  into  the  Archbiihop's  Court, 
by  which  the  Statute  of  26  H.  8.  nvas  eluded^  yet  prohibition 
lies,  though  it  be  touching  the  jurifdi^lion  between  two ^iritual 
per/ins ;  bscaufe  the  king  is  to  fee  that  every,  court  keep  within 
its  bounds,  and  though  it  has  been  heretofore  conceived,  that 
the  •  archbiftiop  has  a  concurrent  jurifdidlion  in  every  inferior  *^  ^J^**" 
dioccfc,  yet  this  wjs  not  as  he  f  was  archbifliop,  but  as  he  was     *    f_  } 
tegatus  tuttus  to  the  pope  (for  the  Archbifhop  of  York  neither  has  f  pol,  ji  4. 
it  nor  claims  it  within  his  archbifhoprick)  and  then  this  power  ^■■^^■■^ 
is  ended,  being  abrogated  with  the  pope,  and  the  late  pra^bice, 
if  any  fuch  has  been,  was  an  ofurpation ;  and  if  the  Archbi- 
fhop  of  Canterbury  fliall  be  permitted  to  ereA  an  audience  in 
cwdj  diocefe,  he  may  take  away  all  caufes  out  of  the  inferior 
courts.     Hobart's  Reports,  DoBor  Jame/s  Cafe.  24.  b.   Prohi* 
bition  granted  per  Curiam.] 

9.  24  J?«  I*  Enafts,  that  when  the  chancellor  or  chief  juftiee 
(i^onjight  of  the  libel)  conceive  that  the  plcdntijf  cannot  have  re-' 
medy  in  any  temporal  courts  the  plaintiff Jhall  have  confuliation^  viz. 
tbefaid  ckatuMor  or  chief  jujlice  fball  write  to  the  ecclefiaftical judges 
before  whom  the  caufe  depends^  that  they  proceed  therein  notwithftand* 
ing  the  kings prohihiiion. 

10.  1 8  £.3-^0^3.  cap.  ^,  Enafts,  thdt  no  prohibition  Jhallie 
fiwarded  hut  where  the  king  hath  connufance, 

11.  yi,  lying  Jici  upon  his  bed  made  his  will,  an4  afterwards  F     37    J 
/aid  to  bis  executcrs  named  in  the  will,  /  will  that  B.  Jhall  have 

20/.  more  if  you  canfpare  it  \  and  the  executor  anfwered  and  faid, 

Yesy  forfooth  \  but  no  codicil  was  made  of  the  fame  legacy*     And 

a  bill  was  preferred  in  the  Spiritual  Court  for  a  legacy,  whereupon 

the  executor  prayed  a  prohibition ;  and  it  was  holden  by  this 

Court,  that  although  this  Court  has  not  power  to  hold  plea  of 

the  thing  libelled  for  there  in  the  Spiritual  Court,  yet  it  has 

power  to  limit  the  jurirdidlions  of  other  courts  \  and  if  they 

abufe  their  authority,  to  grant  a  prohibition,  and  cited  2  H. 

:4«  io«  but  it  was  doubted,  whether  the  Spiritual  Court,  as  this 

cafe  is,  might  g^ve  remedy  to  the  perfon  for  the  legacy  \  for  the 

fame  not  being,  annexed  to  the  will  by  a  codicil,  it  was  butfidei 

nmmffiim ;  and  fo  the  doubt  was,  whether  the  Spiritual  Court 

might  hold  plea  of  it ;    for  if  they  cannot  hold  plea  of  it,  then 

in  this  cafe  a  prohibition  may  be  lawfully  granted,  although 

tfiat  this  Court  have  not  power  nor  jurifdiAion  of  the  thing 

1t&i£    The  Court  would  be  ^vifcd  of  it^  and  therefore  it  was 

adjourned. 
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adjoomcd.    Godb.  246,  247.  pL  344.  Pafch.  12  Jac.  in  B.  R, 

Cartwright's  Cafe. 

12.  The  defendant  fuggefted  for  a  prohibition  to  a  libel  for 
tMes,  that  the  tithes  did  arife  within  a  peculiar  and  that  it  was 
againft  the  ftatutc  of  H.  8*  to  fue  for  them  before  the  bifhop, 
the  archdeacon  having  authority  by  commiflion  from  the  arch* 
bifliop  ;  but  if  he  had  authority  by  compofition,  this  (hail  not 
take  away  the  jurifdiftion  of  the  bifhop ;  but  if  he  had  autho* 
rity  by  prefcription  it  fhali.  In  the  principal  cafe  it  is  not  ihewn 
by  what  commiffion  he  has  authority,  fo  as  it  appears  not  whe- 
ther it  be  cxclufive  (or)  concurrent  therewith,  and  for  that 
reafon  a  confultation  was  granted  Nifi,  &c.  2  Roll.  Rep.  357. 
Trin.  21  Jac,  B.  R.  Gaftreli  v.  Jones. 

(D.  a)  In  what  Cafes  it  lies,  though  the  fame 
Court  which  grants  it  cannot  give  Remedy ^  but 
the  Conufance  belongs  to  another, 

•  [  I.  I F  a  man  be  fuedat  the  Councif  of  Tirk  for  a  matter  withrn 

•*  the  jurifS&ion  ofDurhamy  a  prohibition  fhall  be  granted;^ 

for  Durham  is  a  County  Palatine,  and  has  a  chancery,  and  the 

writ  of  the  king  does  not  run  there,  nor  is  it  within  the  in- 

ftruftiohs  of  York.  P.  16  Ja.  B.  R.  between  Pier/on  and  Selbj^ 

a  prohibition  granted.] 

S.C.  Cro.         [2.  If  the  vice  warden  of  the  Stanneries  in  Cornwall,  when  a 

C.  33a.  pL  fuit  is  in  one  of  the  dutchy  courts  of  record  in  the  fame  county, 

v^Ld  Wir-  P^'^C'^^^^g  himfelf  to  have  power  to  order  all  things  there 

den  of  the     depending,  upon  a  petition  made  to  him  as  a  chancellory  makes  a 

Stanneries     decree  by  ivay  of  equity^  he  not  having  any  court,  but  upon  a  peti- 

puiy  and'   ^*°^  preferred  and  notice  given  to  the  other  party,  and  exami- 

Adams  &ai.  nation  of  fome  witnefles  makes  a  decree  Summarie  {5*  de  piano 

^nd  the  fug-  t£tjinefigurajudiciiy  a  prohibition  lies,  upon  furmife  that  he  did 

dial  °h«y'''  ^^**  ^^^  ^^  *^y  court  and  before  any  fuit  commenced  before 
procured  an  him  or  in  any  Court.  Mich.  9  Car.  B.  R,  between  Adams  and 
order  and  Adams^  Refolved  per  Curiam  prxter  Richardfon  ;  in  which 
paymcnt**of  ^*^^  ^^^  decree  of  Coryton  the  vice  warden  was  confirmed  by  the 
money  to  lord  warden ;  but  it  appears  alfo  in  the  fame  cafe  that  Coryton 
them  with-  claimed  this  authority  not  as  vice  warden,  but  as  deputy  Jletuar J 
or  fummon-  ^^  ^^^  lord-warden,  and  fo  to  have  power  over  the  dutchy  courts  as 
jng  the  de-  this  court  was,  to  wit,  Calflock,  where  the  a^on  was  brought ; 
[  3B  ]  but  Coryton,  upon  examination,  could  not  make  appear  that 
fendant  to  j^g  yg^^  deputy-fteward  of  the  faid  courts  j  alfo  in  this  cafe  a 
wiSout  any  decree  was  made  for  fome  perfons  who  were  not  parties  to  the 
aofwer  or    petition,  which  was  in  nature  of  a  bill  as  was  pretended.] 

frntence   of 

Court,  and  that  fo  the  proceedings  were  Coram  non  Judicc. 

So  where  3  •  A  bill  was  preferred  in  the  exchequer  of  Chejler  agairift  two 

the  plaintiflF  ^xccutors,  onc  of  thcm  living  in  Chejler ^  and  the  other  in  London^ 

f  relating 
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% 
relating  to  an  agreement  made  with  their  teflator  in  the  County  prohtbiiioa 
Paiatinc.     He  who  lived  in  Chefter  pur  in  his  anfwer,  and  the  p^tlf^'''^ 
frocefs  was  aivarded  to  hitn  Hvho  lived  in  Londotij  and  an  inj  uneven  Wates^  tor 
granted  to  ftay  their  proceedings  at  common  law;  it  was  iniifted,  ^.^^t  the  dc 
that  this  agreement  was  made  in  the  County  Palatine,  and  the  {,V^,!"\a 
privilege  followed  the  pcrfon  who  dwelt  there ;  but  Hobart  Ch.  bill  agamft 
J-  faid,  that  by  this  means  one  dwelling  at  Dover,  might  be  ^'"^  tt,e<eto 
forced  to  come  and  anfwer  to  a  bill  in  Chefter,  which  would  i{c7con' 
be  infinite    trouble,  and  the  matter  is  tranfitory.     And  re-  ccmin-  hit 
Iblved  that  the  Court  of  Chefter  had  no  jurifdi6tion  in  this  cafe,  V'^**  ;*''f  . 
but  it  belonged  to  the  Court  of  Chancery  at  Weftminfter  ;  and  11;  tii^'p'oXt 
a  prohibition  was  granted.     Hutt.  59.  Grigg's  cafe.  pn  of  the 

vAfvggcJIs  that  he  lives  out  of  the  jur  if  did  ion  of  the  Covrff  and  ought  not  to  be  fued  there ;  and  tt 
tujj  moiei^  that  this  was  no  caufc  for  a  proh'.bition,  bccaufc  the  fubftance  of  llie  bill  iscor.cerniv^ 
a  title  of  land  zchich  is  locals  and  ought  to  he  tried  where  the  land  lieth^  which  being  within  the  ju- 
n(d:£bon,  and  lying  in  the  fame  county  where  the  fcfTions  are  kept,  the  trial  oudu  lo  be  there  ; 
but  a  prohibttioa  was  granted  ;  for  this  being  in  the  nature  of  a  clianccry  fuit,  the  proccjt  is  per" 
Jii:-/,  by  fummoning  of  the  pcrfon,  which  they  cannot  do,  he  living  in  another  county,  and  out 
o€  the  iurifdi^on  ;  for  by  that  means  you  would  run  a  man  to  contempt,  and  thereby  ^rani  a 
fequciiration  of  ht»  lands,  that  is  no  way  under  your  authority,  or  Iubje£l  to  the  obier\3nce  of 

your  pow£r.     Comb.  168.  Hill.  10  W.  3.  in  B.  R.  Trant  r  v.  Dii.;gcn. 13  Mod.  138.  Mich. 

Q  W,  3.  S.  C.  Ordered  to  Ihew  caufe  next  term. And  it  being  tlu  n  mo\  ed  a^ain,  a  prohi- 
bition was  granted,  the  Court  faying  they  would  not  prohibit  their  proceerlings  in  lii.s  Court  of 
£auicy,  but  on' y  their  proceeding  on  any  procefs  againd  a  lisin^outof  their  juii'ci:clion  ;  for 
clfc  if  he  did  not  appear  there,  they  would  iVqucil'r  the  cdatc  he  had  wiihiii  thrir  jurhdiction  ; 
then  it  was  raovrd,  that  Trantor  might  have  pleaded  this  below  to  the  jurifdidtion  of  the  Court, 
battbe  Court  faid,  If  he  had  lived  within  the  locality  of  their  jurifdi^lion,  though  in  afianchifc, 
or  place  exempt,  it  might  has  e  been  another  matter  ;  but  where  a  man  lives  out  of  the  limits  of 
their  iurifdiflion,  it  is  noreafon  to  force  liim  to  appear  there  to  defend  himfclf.  Ibid.  172,  173. 
Hill.  9W.  3.  S.  C. 

So  where  E.  brought  a  hill cf  for echfure  in  the  court  of  Grand  Seflions  for  the  county  of  Mont* 

gomery.  againft  V.  and  others,  to  foreclofe  V.  of  his  equits  of  redemption  ut>cn  amortgjij^e  of  lands 

that  lay  in  that  countv ;  and  a  motion  was  made  for  a  prohibition  upon  fuggedion  that  V.  did  not 

inhabit  in  that  county,  but  lived  in   £n(;land,  and  that  £.  had    fued  out  proccfs  in  order  to  get 

a  (cqueft ration  of  V.'s  lands  that  lay  in  Montgomery  fhi re.     After  argument  the  Court  made  the 

nilc  for  the  prohibition  abfolute ;    becaufc  the  fuit  is  in  nature  of   a  fuit  in  chancery,  and  the 

pro  efs  is  perfor.jl  10  {ummom  the  party,  tuhich  cannot  h^  frved  m  this  csiU-y  V,  living  in  En  inland 

cut  9f  the }v.rifdicticn  of  th^  Cuurt  of  Grand  Seflions,  and  if  he  could  not  be  lerved  with  the  proccfs 

he  could  not  be  guil'y  of  a  contempt  in  not  appearing  upon  it,  and  then  by  confequence  no  fr- 

queilration  ought  to  go  a;;ainft  his  lands  thougli  they  lav  in  that  county,  and  this  is  the  iame  cafe 

'  sa  cfFed  aa  that  in  Comb  468.  Trantir  v.  Duccen- [abovr]in  Lord  Ch.  J.  Holi'siimr;  and 

though  it  was  objcdled,  that  the  Court  of  Chaiicery  of   tn;^lai.d  had  their  proccfs  fer\ed  beyond 

icj,  and  brought  panics  into  contempt,  and  this  of  the  Giand  Seflions,  was  an  original  jurildir- 

tioo ;  the  Court  faui  ih»s  was  not  to  be  compared  to  the  c'-iancery  ^.f  they  did  procrrd  fo)  h<  ca-i^c 

this jurifdici ion  if  it  was  an  original  one^  yet  it  icas  a  limittcd  one  and  confined  to  that  county.      I  he 

rule  for  the  prohibition  was  made  abfolute.  Ld.  Raym.  a  Rep.  1 408.     Trin.  1 1  Geo.  Vau^han 

▼.  Evans.— — 8  Mod.  374.  S.  C.  &  P.   and  fays  it  feems  hard   in  pcrfonal  anions  to  punith   a 

man  not  within   the  jurifdi^on  of  the  Courti  and  that  it  is  faid  in  Hutton  that  it  cannot  be 

^ooe. 


(D.  a.  2)  Proceedings,     pr&at  muft  be  done  in 

order  to  get  a  Prohibition. 

1.  a  far  3  JF.  6.  cap.  p^NACTS,  That  if  any  party  at  any  time  •This  word 
13.  5.  14.        *-'  hereafter^  for  any,  matter  or  caufe  kfore  i^'^^'^rM) 
^rehtarfed,  Umittedy  or  appointed  by  this  aB  to  he  fued  or  determined  torial.'for 
inthilun^s  Eccleftiiflica!  Courts  or  b  fore  the  ecdfiojlical judge ^  do  ihiiaddi- 

fue 


39  *  ^itWtfmu 

tioDil  wA  of  fuefir  any  prohibition  in  any  of  the  Kin^s  Courts^  Vfbere prohihitiofif 
teD^  oolv^*  ij/Sr^  this  time  have  been  ufea  *to  be  granted;  that  then  in  every  fuch 
f«  predial      cafe  the  ^ fame  party  ^  before  any  prohibition  Jball  be  granted  to  him  on  , 
•n^  P»-      them^  fhall  bring  and  deliver  to  the  hands  offome  of  the  juftices  or 

V^t'm^U^J^^^S^^^f^^^f^*'^  f^^i  where  fuch  partyJemanded  prohibition,  the 
much  as  this  very  true  copy  of  the  libel  depending  in  the  Ecclefia/lical  Court,  con^ 
if*  'u^^ul*'  ^^^^i^g  the  matter  wherefore  the  party  demandeth  prohibition,  fub^ 
Stttatc  of     f^^^^d  or  marked  with  the  hand  of  the  fame  party,  and  under  the 
a7H.8,cap.  copy  of  the  faid  libel  fhall  be  written  the  fuggefiion,  wherefore  the 
•j^  ^  a*      party fo  demandeth  the  faid  prohibition  t,  and  in  cafe  the  faid fuggeft ion 
7/both  ^'     h  II  '^^  honefl  andfufficient  witnejfes  at  the  leq/l,  be  not  proved  trut 
■which  fta-    in   the  Court  where  the  faid  prohibition  Jhall  be  granted  within 
ttttet  extend  j^^  ^  months  next  following  after  the  faid  prohibition  fhall  be  fo 
liinds  of       granted  and  awarded,  that  then  the  party  that  is  letted  or  hindered 
tiibcf ,  vii,    of  his  or  their  fuit  in  the  Ecclefiafticcd  Court  by  fuch  prohibitiong 
predial,       ^a//  upon  his  or  their  requefl  and  fuit  without  delay  have  a  confulta^ 
and  mixt,     ^'^"  granted,  in  the  fame  cafe  in  the, Court  where  the fmd prohibition 
and  to  offer-  was  granted,  and  fhall  alfo  recover  dotdfle  *^  cofts  and  "^damages 
thSrfo*' '      ^«?^'^  *^^  P^^i  thatfopurfued  the  faid  prohibition,  the  faid  cofts  and 
thu  branch    damages  to  be  qjjigned  or  ojfejfed  by  the  Court,  where  the  faid  confuU 
extends  to    tation fhall  be  Jo  granted;  for  which  cofts  and  damages  the  party  ta 
ihem  all.       nxjhom  they  fhall  be  awarded,  may  have  an  aHion  (f  debt  by  bill^ 
to  be  ob-  -  plaint,  or  information  in  any  of  the  Kin^s  Courts  of  record,  wherein 
lervcd  that    the  'defendant fhall  not  wage  his  or  their  law^  nor  oave  any  ^ign  or 

Jeit>^°Se  P^^^^'^^  allowed  or  admitted. 

caofe  of  fuit 

viz.  for  tithes  or  offerings,  and  not  the  caufe  of  the  prohibition,  t  Tnft.  ^^^  cites  Dyer  %  Efiz.  f. 

370.  This  a6l  exUnds  t ojuits  for  f mall  tithes  9M  well  as  great.  Ld.  Raym.  a  Rep- 1172.  (ays  it' waa 

io  agreed  by  the  counfel  and  the  Court.  Trio.  4  Anne  in  the  cafe  otFoy  v.  Lifter. 

f  Exception  was  uken,  becaufe  thc/uggefiim  was  delivered  by  aUamey ;  whereas  it  ought  Io 
bave  been  in  proper  perfon,  and  to  that  purpofc  was  cited  this  ftatute ;  and  it  was  affirmed  by 
the  clerks  of  the  Court  that  the  common  ufe  and  prance  for  to  years  had  been  not  to  exhibit  fueh 
furxniies  or  fuggeftions  by  attorney ;  but  it  was  refolved  by  the  whole  Court  that  it  ought  to  be 
attorney.  Le.  s86.  pi.  388.  Pafch.  loEliz.  B.  R.  Sir  Gilb.  Gerrard  v.  Sherrington. 

The  fuggcilioa  ought  to  be  entered  in  the  qfice^  otbeiwife  a  confulution  fliall  go.  2  Show.  30^ 
Straker  v.  Baynes. 

f  This  claufe  was  made  in  favour  of  the  clergy  for  proofs  by  wilncfTes,  which  they  had  aot 
at  the  common  law.  t  Inft.  662. 

If  the  fuggcflion  be  in  the  negative^  as  if  the  proprietary  of  a  parfonage  impropriate  fue  for  tithct 
and  the  caute  of  the  fuggeftion  be,  that  the  parfonage  is  not  impropriate ;  or  if  the  parfcnof  Dale 
fue  for  tithes  of  lands  in  that  parifh,  and  the  party  fue  a  prohibition  for  that  the  land  Ueth  not  in 
that  parifli,  as  that  the  ^arfon  that  fucth  for  tithes  was  not  indudted,  &C  or  any  the  like  caufe 
in  the  negative  of  any  matter  of  fa£t,  he  fhall  not  produce  any  witnefs  by  force  of  this  branchy 
becaufe  a  negative  cannot  be  proved;  and  therefore  a  prohioitian  upon  caufes  in  the  negatiYe 
remains  at  the  common  law.     2  Inft.  662. 

If  a  man  plead  a  deed  in  bar  wherein  witneffeibe,  and  ifTue  is  joined  non  eft  fa£kum,  and  pro* 
ccfs  is  awarded  againft  the  witncftes  who  are  joined  to  the  jury,  and  it  is  found  non  eft  fa£tum« 
Tiotwithftanding  this  rejoinder,  the  party  grieved  (hall  have  an  attaint ;  for  it  is  a  maxim  in  law, 
that  witoefTcs  cannot  teftify  in  the  negative,  but  in  the  affirmative;  oiherwife  it  is  if  thcy^ found 
it  to  be  the  deed  of  the  party  in  the  af&rmative,  there  no  attaint  doth  lie.  Vid.  11.  Afl.  p-  19* 
sa  AfT.  p.  15.  23.  AiT.  p.  11.  40.  ACf.  p.  23.  ta  H.  6.  6.  F.  N.  B.  106.  (B)  So  it  is  if  the  fuggeft 
tion  be  grounded  upon  any  matter  in  law,  for  that  the  fuit  for  tithes  in  that  kind  are  not  due  by 
law.  As  if  the  libel  be  in  the  £cclefiaftical  Court  for  tbe  tithe  of  tiles,  turfs,  or  the  like,  there 
need  no  witnefTes  to  be  produced ;  for  that  matters  in  law  are  to  be  decided  by  the  judges,  and 
not  to  be  proved  by  witnefFcs,  and  quod  conftat  curiae,  opereteftium  nonindiget,  and  the  caufii 
of  this  prohibition,  or  the  like,  appears  in  the  libel  itfelf.    a  InfL  662. 

If  a  prohibition  ht  granted  upon  matter  at  common  law,  u  upon  perfonal  agreement  between 
the  parfop  and  pariihioaer  fox  hi»  titbefi  and  nat  upon  auttcr^Uhin  tbe  iUtute  of  1  £•  6> 

•af.     . 
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cap.  1 3.  tlie  /tiggrflionJkaH  not  be  proved  within  the  6  months  cccorJing  to  tkeJlatuU»  Ptr  tot.  pur. 
X.lti.  Rep.  097.  Trin.  5.  Car.  C.  B.  Anon. 

I  If  ^fuggefiioa  conjijls  of  %  parts,  it  was  faid  to  be  fuflicicnt  to  produce  one  witnef*  to  the  one 
and  another  to  the  other.     Vent  to;.  Hill.  22  &  23  Car.  2.  B:  R.  in  Robfon's  Cafe. 

The  Coart  agreed,  itizt^igbt  proof  oi  the  fug^eliiou  wiV/yrrtr,  \'\z^  0s  he  thinketh  or  beUeveth\ 
and  that  if  there  be  not  any  certainty  iu  the  firil  proof  it  cannot  bef applied  by  good  proof  afUr  the 
€  moniks,  bc<laufe  the  ftatute  is  ftri£k  in  this  matter ;  but,  within  the  time,  better  proof  may  be 
given,  and  Lf  the  procf  he  within  the  time  it  may  be  certified  after  the  6  months,  Litt.  Rep.  155. 
Trin.  4  Car.  C.  B  Stiddar  al.  Toddard,  al.  Goddard  v.  1  ilcr.— Prccil'e  paoof  is  not  requifiie 
upon  this  ftatute,  but  proof  by  hearfay  is  fufRciept.  Palm.  377.  Trin.  21  Jac.  B.  R.  Beanet  v« 
&ell. — If  a  afHrm  they  have  known  it  fo  or  fo,  or  ihat  common  fame  is  fo,  it  is  fufhcicnt.  Noy. 
sS.  Webb  V.  Baits.  44.  Anon.  ' 

ft  The  6  znonths  to  prove  the  fuggeftion  mud  be  intended  in  term  tinet  >nd  the  vacation  is  no 
part  of  it.  Mo.  573.  pi.  788.  Mich  41  &  42  Eliz.  per  tot  Cur.  Anon  —The  proof  is  good  though 
made  in  the  vacation.  Noy.  30^  in  Skinner's  cafe,  cites  P<tfch.  43  Lliz.  ^.  R.  Pottiiiger  v.  John, 
fon.  ■       And  the  cafe  in  Mo.  573.  was  denied  tSalk.  554.  Trin.  4  Annx,  B.  R  in  ^  -1 

the  cafe  of  Foy  v.  Lifter. Ld  Raym.  a  Rep.  1171.  accordingly  in  5.  C. They  L     ^        J 

ihallbc  taken  for  half  a  year,  and  in  the  principal  cafe  the  proof  was  offered  he  l.'^  dayoi  the  6 
momha  after  the  computation  of  28  days  to  the  month ;  but  bccaufe  it  was  Dies  IJominicus,  the 
Jjtadge  refufed  to  take  it,  but  he  took  it  the  day  after  and  well.  Litt.  19  HiU.  a  Car.  C.  B.  Dr* 
Cloiv.  Ula  Chaplain. 

"**  H.  libcllea  for  tithes  againft  C.  who  fuggefted  for  a  prohibition  a  Modus  Decimandi  at  to 
inn  of  the  tithes  demanded,  and  to  the  refidue  fuggefts  a  contra^  executed  in  fatisfadlion  of  the 
S«6dae,  and  bccaufche  proved  not  his  fuggeftion  within  6  months  H.  had  a  confulution  and  cofts 
bileflcd.  Afterwards  H. brought  debt  in  C.  B.  for  theco(b,  &c.  and  had  judgment;  it  was  af- 
figned  for  error  (among  other  things)  that  no  coils  ought  to  be  aflelTed  or  adjudged  in  the  caafe 
above,  becaufe  the  prohibition  is  grounded  folely  upon  the  Modus  Decimandi,  which  needs  proof, 
and  upon  the  contract  between  the  parties  which  requires  no  proof>  and  the  fuggeilion  bemg 
intire*  and  part  o";  it  needing  no  proof,  they  could  not  give  arty  co/ls ;  for  that  //  only  where  the 
mMt  matter  fjthe  fng^efiion  requires  proof  i  and  therefore  the  mixing;  of  the  contiafl  with  the 
anaoDcr  of  tithmg,  privikges  the  whole  as  to  the  matter  of  cofts  ;  but  tl  ey  might  grant  a  conliiUa- 
tion  aa  to  the  part  of  the  fuggeftion  which  concerned  the  manner  of  tithing,  but  not  for  the  reft  1 
which  i*as  granted  by  the  whole  Court.     Yclv.  119.  Hill.  .5  Jac.  B.  R.  Cobb  v.  Hunt.  ' 

Brownl.98.  Gobb  V  Hunt  S.  C.  and  feems  to  be  only  a  tranflaiion  of  Yelverton. 

XX  1  his  ibtutedoes  not  give  any  damages  for  fuofira^lion  of  tithes  merely ;  but  if  the  tithe  be 
firft  fet  forth  and  then  fubftrafled,  there  the  parfon  fliall  recover  treble  damages,  becauCc  he  had 
.•oce  aa  inccreft  in  them.     Godb.  24^.  pi.  34k.  Hill,  ti  Jac.  C.  B.  Baldwin  v.  Girry. 

This  oBjball  nut  give  power  to  any  eccUJiaJHcal  judge  to  hold  plea  of 
^ny  matter  agMnJi  the  tneamfig  of  the  ftatute  of  Wejim*  2  cap.  5.  Ar^ 
iiculi  clerij  CircumfpeSle  agatis^  Sylva  Cadtm^  the  treatife  De  Regia 
Probihitioney  nor  of  i  Ed,  3.  10.  nor  any  of  them^  nor  where  the 
V  Court  ought  (fright  to  havejurifdi^ion. 

2.  Upon  fttggeftion  of  a  Modus  the  Court  do  ufe  to  grant 

Kohibicions  without  notice  given  to  the  other  party.     Freein. 
ep.  78.  pL  95.  Trin/ 1673.  Anon. 

3*  Where  the  matter  fuggeAed  for  a  prohibition  appears  upon  s.  p.  cited 
the  face  of  the  libel  we  never  infift  upon  an  affidavit^  but  unlefaj  ^^'  ^^v^ 
it  appears  upon  tlic  face  of  the  libel,  or  if  you  move  for  a  prohi-  y*  JJ,  ,5?] 
bition,  as  to  more  than  appears  upon  the  face  of  the  libel,  to  be  St.  Aubin  v. 
■out  of  their  jsrifdidlion,  you  ought  to  have  af&davit  of  the  truth  ^^*' 
of  your  fugpeftion.  Per  Holt  Ch.  J.  a  Salk.  549.  Trui.  1 1  W.  3. 
B.  R.  Goonrey  v.  Lewellin. 

4*  If  a  fuk  be  in  the  Spiritual  Court  for  a  mortuary^  a  prohi" 
bition  cannot  be  granted  without  denying  the  cujlom  in  the  Spiritual 
Court.  Ld  Raym.  609.  Mich.  12  W.  3.  B.  R.  Johnfon  v.  Old* 
kam. 

5.  JtirZr.was  made  tojbew  cauje  why  a  prohibition  Ihould  not 

be  granted  to  ftay  a  fuit  againft  the  plaintiff  in  the  Court  of  the 

V0L.XVIIL  £  Afch- 
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40  ptiiWtior'* 

Archdeacon  6f  Litchfield,  for  not  going  to  hU  pari/h  churchy  ncr 
any  other  church  on  Sundays  or  holidays,  nor  receiving  the  fii- 
crament  thrice  a  year,  upon  fuggeflion  of  the  ftatute  of  Eiiz.  and 
the  Toleration  Aft,  and  then  qualifying  himfelf  within  the  aft, 
and  alleging  that  he  pleaded  it  below,  and  they  refufed  to  re- 
ceive his  plea.  Caufe  was  ihewn  that  this  faft  was  falfe,  and 
,  that  the  plaintiff  was  not  a  diflcnter,  nor  had  qualified  himfelf 
tit  fupra,  and  therefore  hoped  the  Court  would  not  allow  the 
rule  to  ftand,  unlefs  he  had  an  affidavit  of  the  faft ;  for  by  that 
means  any  perfon  might  come  and  fuggcft  a  falfe  faft,  and  oufb 
the  Spiritual  Court  of  tlieir  jurifJiition  ;  quod  curia  conccffie, 
and  therefore  the  rule  was  dif charged j  the  counjel  for  the  plaintiff 
having  no  ajMavit^  Ld.  Raym.  2  Rep.  121 1.  Trin.  4  Ann. 
3urdet  V.  iScwell. 

6.  Aiitrfentence  in  the  Spiritual  Court  for  defamatory ,  words 
the  Court  will  not  gr;int  a  prohibition  upon  fuggcfion  that  they 
nvcrefpoke  in  London^  and  are  actionable  there  by  the  cuftom  ;  for  the 
courts  at  Weftminfter  are  not  ex  officio  to  take  judicial  notice  of 
fuch  cuftom  after  fentence ;  but  if  fuch  matter  had  been  moved 
before fentence^  it  need  not  then  be  proved  by  ajpdav'itj  becaufe  it  jt 
fufficiently  known,  8  Mod.  176.  Tim.  9  Geo.  Brook  v.  Win- 
field. 

See  (Fl  pi.  7. 

{D)pi^t^       (E.  a)     How  it  may  be  Granted.     To  part. 

nofc«!!l!sec  ^^•'   P  ^  *"^^  ^  ^"  ^^^  Spiritual  Court^r  a  thing  fpiritual  mixed 
(f.  aj  *  iviih  a  matter  triable  by  the  common  latp,  a  prohibition  fhail 

be   granted  quoad  the  matter  triable  at   the  common  law,  and 

not  for  the  Vf\\o\t  fthey  may  be  fivered^  Mich.  14.  B.  R. 

Fijh  and  Chamberlaine  rcfolvcd.     Contra  M.  8.  Ja.  B.  per  Curiao^. 

Jenor's  cafe  | 

[2.  As  if  the  fuit  be  in  the  Spiritual  Court  by  a  vifcount  to  avoid 
^«  fL)  pi,  an  injiitution  of  another  who  is  inftituted  to  A.  hh  chapel  of  eafe  as 
notes^here  ^^  prctends.  If  the  othr  fuggejh  that  A,  is  a  parochial  church  by 
igainftpUi.  itfelf  a  prohibition  ihall  i^e  granted  as  to  the  trying  whether  it 

be  a  pariih  by  itfelf,  becaufe  they  fhall  not  try  the  bounds  of 
f*  .^^1    I  the  parifli ;  but  not  for  the  inditution  \  becaufe  it  appertains  to 
•  Foi.  315.  them  to  *  examine  whether  it  be  well  made.  Mich.  14  Ja.  B.  R. 
"^  '    '    —^  Fifb  and  Chamberlaine  the  prohibition  granted  ;    but  Haughton 

faid,  that  they  cannot  well  try  the  inflitution  without  trying  the 

bounds  of  the  parifli.] 
Where  fuch  CS'  ^f  *  tefament  be  made  <Aland  and  goods  y  and  the  fuit  in  the 
will  was  en-  Ecclefiaftical  Court  is  for  the  goods,  and  the  queftioa  is  «;i&^£/r 
fo  bc°"rovcd  '^^  ^fftotor  revoked  will  in  his  life,  or  not,  a  prohibition  fhall  be 
p'rr*^Tdics,  granted  quoad  the  land,  and  not  quoad  the  goods.  M.  13.  Ja. 
a  prohibi-     B.  between  Ath'M  andAthillrdolved.'] 

**""  Ja"  ^^'  ^  *  ^^^^  fues^r  the  probate  of  a  teflament  in  the  Spiritual 

fo  the  lands,  Court,  in  the  teftament  land  ii  devifed^  and  other  perfonal  things^ 
km  not  for   u  prohibition  fhall  be  granted  quoad  the  landj  and  not  quoad 

^  the 


tlic  rcfidue.    M.  14.  Ja.  B.  R.  Bancroffs  cafe*     Proliibitian  To  thf  tegidei. 

ai.  Jac.  Fafbicr  v.  Gilbert. F.  N.  B.  43.  (P)  S   P.  and  in  margin  citei  37  H.  6.  9.  per  Aftiton. 

^  £.  J.  |«.  S.  Prohibitioiu  And  in  the  new  noiet  there  (a)  citct  aa  h.  4.  Coniuliauon  5  8  H. 
^'  pi.  19.  ^8  H.  6. 14.  40  £.  3.  36  H.  6.  Prohibition  3. 

A  prohibition  was  awarded  generally,  and  afterwuids  a  confmlutin  iummtda  non  proceiant  ji  t9 
Ut  ismd.  Mo  873.  in  Gerev's  cafe,  pi.  1217.  cites  45  Elis.  Broke  v.  Lucas*  •-  The  teftator  de- 
vifed  b'Nifes,  lan<is  and*  goods,  equally  to  be  divided  amonglt  his  three  daugfatcn  who  were  all 
Viarried,  the  legatees  libelled  in  th=  Spiritual  Court  for  thefe  legacies ;  but  a  prohibition  was 
granted  quoad  the  lands  and  houfcs  in  which  the  teftator  had  fee  or  freehold  ;  the  remedy  for . 
Ujoit  being  in  chancery ;  but  a  claufe  was  ordered  to  be  infer.ed  in  the  prohibition  that  they  may 
proceed  for  the  goods,     i-alm.  120.  Mich,  17  Jac.  B.  R.  Delbunnetv.  Ferbaoke. 

[5.  Upon  a/legation  in  fuch  cafe^  that  the  devifor  revoked  the  will 
before  his  death,  a  prohibition  ihall  be  granted  quoad  the  land 
H.  14  Ja.  B  R.  Nevii  and  Boyer  v.  W^ncbcomb*  Prohibition  fo 
granted  upon  the  will  of  Sir  J.  Norris.] 

{6.  If  a  man  by  will  devife  all  his  land  and  goods  to  a  ftrangcr  s.  C.  RolL 
and  dies,  and  after  his  death  adminifiration  if  granted  to  another  Rep.  si.ac* 
Mpm  fugge/Hon  that  the  devifor  nvas  non  fan£  memoria  at  the  time  J^^  T*76. 
of  the  devife,  a  prohibition  may  be  granted  to  ftay  the  probate  Egertou  v. 
of  the  will  as  well  for  the  goods  is  for  the  land  \  becaufe  other-  igerum  ac» 
^  ife  the  proof  of  the  will  for  the  goods  will  be  an  •evidence  for  ^ut  a  oiiJe- 
die  land ;  and  here  there  is  an  adminiftrator  who  may  fue  the  rcnce  was 
executor  in  the  mean  time,  and  fo  the  will  may  be  tried  at  the  ^^*" .  *^*^ 
common  law.     P,  1 2.  Ja.  B.  R.  Sir  John  Egertorf%  wiU  refolved,  *£  whole 
and  prohibition  granted.]  court,  that 

in  cafe  of 
loch  will  they  will  not  grant  a  prohibition  for  the  whole  in  the  goierality;  but  if  in  fuch  a  ca(« 
it  be  fpecsally  allcdgrd,  That  the  teftator  was  non  fanae  naemoric,  a  prohibition  (hall  be  granted 
im  the  wbole ;  but  not  in  all  cafes,  for  that  would  tend  to  hinder  all  the  proceedings  in  the  ecde- 
fialUcal  Court,  asd  the  law^alloMfs  a  probate  there  ;  becaufe  before  a  will  is  proved,  the  executor 

cannot  bring  any  aflion. S.  C.  s  Bulf.  tti.  accordingly;  and  that  though  a  prohibition  may 

be  granted  as  lo  fuch  will,  yet  it  ought  to  be  but  in  very  Ipecial  cafes  only,  2S  the  principal  ca(e 
was  touted  up»n  to  be  acale  of  great  ncce(fity,  and  that  itdefervcd  as  great  favour  as  poluble  for 
the  ttpholdii^  of  a  grrat  houfc  and  family  which  was  difmherited  by  the  faid  r  ^a  -i 
urilJ;  and  fo  a  prohibition  was  granted  for  the  whole.— Bulft.  iii.  Pa(ch.  9  Jac.  . 

Anoo.  Prohibilion  was  granted  for  the  whole ;  for  the  land  being  the  more  confiderable  thing 
&all  draw  mil  to  it,  and  make  the  probate  of  all  to  be  here,  and  not  in  the  Spiritual  Court  for 

«iy  part. A  prohibition  was  granted  io  the  proving  a  will  of  lands  and  goods,     kulf.  199. 

Fafeh.  10  Jac.   Mary  Semaine's  cafe. Cro.  C.  ai^.  pi.  7.  Trin.  4  Car    a  prohibition  was 

granted  generally  for  boih  lands  and  goods,  and  there  being  an  allegation  of  its  being  revoked, 
there  Ihall  be  no  di»joining  in  the  prohibition;  but  if  one  makes  feveral  wil's.  viz.  one  of  his 
hods  and  another  of  his  goods,  and  a  revocation  is  alledsed  of  both,  there  a  pfoliibition  (hail  be 
ipmoced  for  the  one  and  denied  for  the  other.  Denn's  cafe.  Het.  113.  Denne  v.  Sparkes  S.  C. 
No  prohibition  fiiall  go  in  any  manner  to  the  Ecdefiaftical  Court  to  retain  the  probate  of  a  will, 
for  the  probme  doth  not  alfcd  a  devilie  of  /«n^,  though  a  Cro.  346  [t  gerton  v.  Egerton]  was  ob- 
jefiBd ;  to  which  H  .It  anrwered,  That  it  had  been  adjudged  contrary  to  that  cafe  ever  (ince, 
Cimb.  170.  Hudfon  v.  fifVer. 

•  The  probatv  of  the  will  in  the  Spiritual  Court,  for  the  land  will  not  prejudice  the  heir;  for 
it  fliallnot  be  evidence  at  common  law ;  nor  (hall  the  examination  of  the  wiinefTcs  there  be  given 
la  evidence  at  common  law.    Per  Berkley.   I.  Cro.  C.  396.  in  the  ca(c  of  Nctter  v.  Brett.- 
S,  F.  by  flemin^  Ch.  J.  Palch.  10  Jac.  Bulft.  199.  in  Mary  Semaine's  cafe.— S.  P.  mentioned 
n  Ch.  Ca&s  act.  in  the  cafe  of  kothwell  v.  HuflTey.  See  [F.  a)  ]pl.  1,  a. 

7.  libel  was  for  tithes  and  agifiment  to  feveral  vatites  After 
fimtence  a  prohibition  was  granted,  that  they  fhould  not  pro* 
ceed  as  to  the  tithes  only.  Mo.  873.  gl.  12x7.  inGerey's  cafe, 
citef  I  Jac  Cook  v.  Stafibrd. 

£  2  8.  The 
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8.  The  fuggeftion  was  a  modttsfor  afarm^  and  the  //it'/  'vaasfor 
tithis  and  offerings ;  fo  that  \ht  fuggejlion  did  not  extend  to  the  offtt^ 
tugs  J  wherefore  it  was  ruled  per  Cur.  that  prohibition  fhail  be 
only  quoad  J  and  fo  it  was  ruled  in  the  cafe  of  Coleman  v.  Gil- 
bert, upon  a  motion  the  other  term.     Sid.  251.  Pafch.  17  Car« 
2.  B.  R.  Lufh  V.  Webb, 
An  article         p.  A  biihop  Was  libelled  zga\nikJorJtmonyy  and  alfo  for  taking 
mhenf  wat   ^^^'^^"^  P^^  fi^  g^"^^ttg  injlitution^  and  for  mi/applying  ctcrities^ 
sipinftabu  and  converting  them   to  his  own  private  ufc,  and  for  certifying 
ihop,  tAdt     thatfeveral  pcrfons  had  taken  the  oathsj  when  in  truth  they  had 
ijj  i^^/J^  ^^^'     ^^  ^^^  fuggefted  for  a  prohibition,  that  thefe  things  were 
for  the  time    punifliablc  in  the  temporal  courts,  and  as  to  the  fees,  that  there 
kejng  was      yf^s  a  cuftom  for  taking  fo  much   for  fees  for  grantiri^  ordina- 
p^Zjchooi,  ^^o^s;  and  a  proliibition  was  granted  quoad,  5cc.     5  Mod.  433, 
and  that  thi]  Pafch.  1 1  W.  3.  the  bifliop.  of  Cheftcr's  cafe.     [But   it  feem^ 
hykop  had     mirprinted,  and  that  it  Ihould  be  the  bilhop  of  St.  David's,  viz. 
€h7r^'J*'  Dr.  Watfon's  cafe  ] 

other  per- 

foiu  than  dircfied  by  the  founder,  and  vfon  his  vif.tation  had  earried  away  all  the  books  tehick  eaium 
cerned  the  charityy  and  the  very  /(rant  by  Kvhich  it  wm  given,  and  governed  now  at  his  pleafure* 
As  to  the  other  matters,  a  prohibition  wab  denied,  but  was  granted  as  to  this  of  the  fchool,  which 
waa  held  to  be  merely  temporal.  Carlh.  484.  Pafch.  1 1  W.  3.  Bi(hop  of  Su  David's  v  Lucy.— 
taMed.  239«S.C.  ^cP. 

ID.  jidmimftration  was  granted  to  the  ivife\  the  mother  hrmigii 
an  appeal^  alledging^  among  other  things,  that  the  nxnfe  had  cove^ 
nantedjhejhould  not  meddle^  for  that  fhe  was  well  provided  for 
otherwife ;  and  it  was  faid  that  they  had  nothing  to  do  with 
this  matter  in  the  Spiritual  Court.  But  it  was  infilled  that  this 
fell  incidently  into  the  principal  matter,  of  which  that  Court  had 
cognizance,  and  It  did  not  appear  whether  the  delegates  tvoidd  admit 
this  allegation y  or  not,  and  there  is  no  injlance  tfa  prohibition  qtiia 
timet :  a  prohibition  was  granted  quoad  that  allegation  only. 
I  Vent.  313.  Trin.  29  Car.  2.  B.  R.  Baker  v  Baker. 

II.  Prohibition  on  a  fuggeftion  of  a  modus  laid  by  way  o£ 

etijtom^  for  a  groat  to  be  paid  fir  every  hogjhead  of  cyder ^  pr  IlS,  per 

annum  in  lieu  of  all  tithes  of  all  grain  ana  fruit  in  anyfuch  orchard 

growing ;    and  another  cuftom  of  the  parfon's  having  the  fole, 

milking  and  milk  of  all  our  milch  kineforfo  many  weeks  after  miJfum^ 

mery  and  fo  many  weeks  after  Michaelmas ^  in  lieu  of  all  tithes  tf 

milk.    The  ftatute  of  improvement  was  fuggefted  as  to  part  \ 

and  thereupon  prayed  a  prohibition  for  tithes  quoad  hoc  \   and 

upon  debate  it  was  granted.     2  Show.  460.  461.  pL  428.  HiU. 

I  and  2  Jac.  2.  B.  R.  Hill  v.  Harris. 

Ctimb.  ato.       1 2  A  fuit  was  for  incefl  in  marrying  a  firft  wif^sftfier^    Tlie 

cordindv     plsiij^riff  in  the  prohibition  fuggefted  that  mefecoad  wA  was  dead^ 

r     40    1  and  he  had  a  f on  by  her^  to  whom  an  eftate  was  defcended  as  heir  t9 

I  a  Mod.  35.  bis  mother  \    and  that  though  he  had  pleaded  this  matterj  they 

^•J^/^c-     went  on  to  annul  the  marriage  and  baftardize  the  iflue.    Pei^ 

4M«df  i^8t.  ^'*  ^  prohibition  ihall  go  as  to  the  annulling  the  marriage^  ami 

ha/lmrim 


h^ardhtrrg  the  ijpte,  but  they  may  prQcced  to  puiii/b  the  incejl.  2  ''»'<*•  5  ^' 
Salk.  548.  Harrbv.  Hicks/  "^    "^  t»:^^t 

name    of 
Hinks  V.  HarrU.  Carth.  271*8.  C.  accordingly* 

13.  A  libel  "w^^fir  nuords fpohn  ofaparfony  and  i\{o  for  hraivU 
ing  in  the  church-yard.  A  prohibition  was  granted  as  to  the 
words,  but  not  as  to  the  brawling.  3  Salk.  288.  pi.  p.  Pafch. 
2  Ann.  Brown  v.  Tanner. 

{F,  a)     How  it  fhall  be  granted,     [as  to  a  Part.]  ^^  (2-  A 

[l.  iF  a  man  devife  gpcds  and  land^  upon  ^fuggeftton  that  the  de»  2Bulft.aio. 
-*    ^nfor  Hoas  mn  compos  mentis  at  the  time  of  the  devife,  a  pro-  ^g^'to"  v. 
hibitioin  (hall  be  granted  tojiay  the  probate  quoad  the  land  only,  and  cf  0?? "346. 

not  quoad  the  goods,  becaui'e  if  it  fhall  be  granted  quoad  the  S.  C. 

goods,  the  executor  cannot  have  any  action  in  the  mefne  time,  ??Jf'^**'' 
which  would  be  inconvenient.     P.  14  Ja.  B.  R.    Prohibition  f^^  (k.  a) 
ib  granted.]  pl.  6.  and 

the  Notes 

Actp T1>!»  was  the  pra6Uce  heretofore,  but  now  no  prohibition  will  be  granted  in  fuch 

caie :  for  iznlcfs  probate  be,  the  executor  cannot  fue  for  debts,  which  tni>;ht  be  inconvenient. 
And  CO  ^anc  prohibition  as  to  the  land  would  be  in  vain,  becaufe  as  to  the  land  the  probate  it 
no  evidence  ather  pro  or  con  in  any  court  of  law,  but  as  a  proceeding  coram  non  judice ;  yet  it 
is  good  as  to  tiic  g«iods.     2  Salk..  552.  Partridge's  Cafe. 

[2.  If  a  man  makes  his  will  in  writing,  and  thereby  devtfet  sty.  2a9. 
fevered  legacies^  and  devifcs  thereby  alfo  certain  land  to  his  executor  S.C.  accord- 
there  after  named  in  fee  for  payment  of  debts  and  legacies  ^  and  after  '"*>'' 
names  the  executor,  who  proves  the  will,  and  another  appeals  to 
revoke  the  probate^  no  prohibition  lies  either  for  the  land  or  uoods, 
or  otherwife,  upon  furmife  that  teflator  wot  non  compos  mentis  for 
the  inconvenience  wl\ich  will  enme  as  to  the  legatees  and  per- 
Fonal  eftate,  and  the  *  probate  is  no  evidence  as  to  the  land  at  ♦  See  (E.  a) 
common  law.  Tr.  1650.  between  Bowles  and  Clerk  adjudged  per  pl-  6* 
totam  Curiam,  and  prohibition  denied  to  the  Prerogative  Court.] 

f3.  If  a  man  makes  his  willy  and  difpofes  of  his  goods ^  and  then  jo.355.pl. 
ffiaies  A.  B.  his  executor  thereof,  and  after  devlfes  his  lands  \  in  this  3.  Nciter  v, 
tafe  if  the  executor  be  cited  into  the  Spiritual  Court  to  prove  the  *"*Jjt?J  f  * 

will  quoad  the  land,  a  prohibition  lies  quoad  the  land  \  for  thefe  \y^ 1 

arc  fcvcral  wills.     M.  10  Car.  B.  R.  refolvcd  per  Curiam,  and  Cro.  C 
prohibition  granted  upon  Stephen  Brett's  will,  between  Brett  ^^^\f* 
NeBar  and 'Stephen  Brett,     But  Hill.'  10  Car.  a  confultation  was  Undwas 
granted  upon  Ademn  argument  in  this  cafe,  upon  view  of  the  charged  with 
will,  by  which  it  appeared  that  it  was  one  iw//,  though  .  there  l^'^^ww/ 
were]  ie^eral  parti  thereof;  and  this  was  granted  by  Jones  and  c/ certain  it- 
Barday  agamft  the  opinion  of  Croke  ;  and  they  faid  that  in  the    — -^— > 
cafe  of  Co.  2.  •  Marquis  of  JVinchefter,  a  confultation  was  alfo  *  rol.316. 
granted  as  well  for  the  land  as  the  goods.    Intratur.  Mich.  ^^7^ 

2 O  Car.  Rot.  132.]  that  the 

reafon  of 
Cftke'*  doubt  waf,  bccmufe  the  land  wai  the  principal,  and  they  hive  no  authority  to  meddle 

£.3  with 


43f  pidtitixitiH, 

with  my  will  concerning  land,  and  that  there  might  be  an  inconvenience  if  th?  will  ilicre  (houW 
be  counicuanced  or  difcountenanced  conccrnir.g  the  bui^ ;  -ir.d  becaufe  apiohibuiun  was  granted, 
he  v/a«  of  opinion  that  the  parties  ou.^ht  to  put  foe  the  ufual  cou»fe  for  the  defendant  to  appear, 
and  the  plaintift'to  declare.  But  the  other  iuUices  gave  a  lulc  that  confultanon  be  awarded  uili, 
^c.  Ibid,  395.  S.  *".  and  S.  P.-  Upon  muiiun  fqr  a  piohibmon,  bccauie  they  proceeded  to 
prove  a  will  of  lands  and  ^ocds.     Male  Ch.  J.  faid,  their  proving  the  will  fignified  nothing  aa 

L-,  to  the  land,  and  that  the  will  ia  intire,  and  we  arc  not  advifed  to  graut  a  prolu- 
^T"     J   bitien  in  fuch  cafe.     Mod.  9:.  pi  5-.  Mich.  ««  Car.  a.  B.  R.  Anon. S.  P. 

Comb.  46.  P^fch.  3  Jac.  a.  B.  K,  Anon.  And  Hollowly  J.  faid  that  wiinefica  might  well  bf 
examined  therp  aa  10  the  whole.  *  6  |lep.  a 3. ^-^ See  (K.  a)  pi.  3.  4.  aud  the  Notes. 

Mo.  873.  pU  [4.  In  a  fuit  in  thp  Ecclcfiaftical  Court,  if  the  Court  there 
V'a  Cai'c*  g^^^^  fentcnce  for  the  plaintiff,  and  gives  to  him  trehU  damages^ 
S.C.accord.  whereby  ihe^atute  they  cannot  give  but  double  damages^  a  prohibir 

*"g^y- tion  fliall  be  granted  j  but  this  fhall  not  be  generally  upon  the 

2^^[^^c,  caufe,  but  that  they  ihall  not  proceed  to  the  execution  of  the 

Baldwin  V,   fcQtence  quoad  the  treble  value  without  more,  ?in4  if  they  there 

P"fyr         may  by  their  law  fever  it,  they  may  proceed  to  the  execution 

for  the  (louble  value.     HilU  ii  J  a,  B»  between  BaLiwin  and 

(?frg?  per  Curiam  refolved,  and  prohibition  fo  granted.] 

[5.  If  2^  man  makes  a  ivill  in  writing  ^or  his  land  only,  and 
thereby  difpofes  his  land,  and  does  not  make  him  executor  of  bis 
goods  by  the  fame  willy  but  thi^  is  a  diJlinEi  will  of  itfelf,  and  is  en- 
deavoured to  be  proved  in  the  Spiritual  Court,  a  prohibitioxi 
lies ;  becaufe  it  is  made  devifeable  by  the  Statutes  of  32  (5*  34 
if.  8.  and  concerns  real  things  with  which  the  Spiritual  Court 
has  nothing  to  do,  and  were  not  teftamentary  at  the  common 
law.  H.  ID  Car,  B.  R.  between  Brett  and  Nn^ar  per  totam 
Curiam  agreefl.  j 

[6.  If  a  inan  libels  in  the  Ecplefiaftical  Court  ^or  two  things^ 

yrhereof  the  Gne  belongs  to  the  jurifdiftion  of  the  E^clefiaftical  Couri^ 

and  the  other  is  triable  at  common  lawy  and  thereupon  fentence  is 

given  \  if  l^y  this  the  punijhmentf  are  intermixed  for  both,  that 

the  fen*^ence  cannot  (fand  lor  any  unleft  for  both,  a  prohibition 

ihall  be  granted  for  both,     M.  38.  39  El.  B.  1^.  between  Butler 

ftid  ffartlett.] 

Where  a  [7.  .^/  if  a  man  libels  for  faying  of  him,  thou  art  fitter  fvr  apU-» 

libel  waa  in  hry  than  for  a  preacher^  and  that  bejpoke  thofe  words  in  time  rf 

Comtfor"^  ^*w«^y^/V^,  and  thereupon  fentence  is  given  that  the  defendant 

fcandalpm    fhall  recant  the  words,  &c.     If  the  defendant  fliews  to  the  Tcm- 

word»  an4    poral  Court  that  he,  fpeaking  of  a  certain  releafe,  &c*  faid,  that 

w^d,  wpre  ^^e  plaintiff  had  forged  the  faid  releafe,  and  by  reafon  thereof  he 

adionahlc     fpckc  the  faid  words,  fo  that  he  may  have  aftion  for  the  word$ 

at  law,  and  at  the  common  law.  Ip  this  cafe,  though  the  fuit  is  maintain- 
fomc  pu-      ^11    .     .1  ^  |7«^i^/:«a:^«i  r"^.,-*  r r !_•__  .r^i j    •      . 


waspri'ycd   39  El-  B.  R.  between  JJw//?rtf/K/J8flr//p«  adjudged.] 

quoad  tho^e 

wokI's  which  were  a^ionable  at  law;  and  it  was  granted  by  the  Ch  J.  becaufe  the  wordt  were 
^n  entire  fcnrence,  and  fpoken  altogether  at  the  fame  time  j  and  therefore  if  a  prohibition  IhouXd 
not  go,  it  would  be  a  double  vexation.    3  ^od.  74.  Mich.  1  Jac  s.  Aoi)x). 

8.  A 


8.  A  woman  libelled  for  faying,  th^t  Jbe  had  a  hajlard.  A  pro- 
hibition was  a^varded  as  to  the  baftardy,  but  that  they  (hall  pro- 
ceed for  the  defamation.  Mo.  873.  pi.  1 2 17.  cites  37  Eliz. 
Cullier  V.  Culller. 

(F.  a.  2)      Writ^    Declarations^   &c.   in   Prohibi- 
tions,  and  Rules  concerning  them* 

I  •   1 F  prohibition  ijfues  to  the  Spiritual  Court,  and  not  with/} anding 
*    this  the  party  is  there  fufpended  or  excommumcated,  there  pro- 
cefs  fliall  iilucto  thebifhop  to  aflbil  him,  but  xhtjirjl  writfiall 
not  he  with  a  pain.     Br.  Prohibition,  pi.  25.  cites  13  H.  7.  16. 

2.  If  a  libel  be  in  Court  ChriftianyZr  defamation^  the  defama- 
tion muft  be //ir//V;/Air/y  rAr^r^'i/ therein.     2lnft493. 

3.  The  /urmifefor  a  prohibition  is  as  a  writy  fo  that  if  variance  [  45  ] 
he  between  fife Jame  and  the  declaration^  all  is  nought.  Le.  128.  Th«pJ«nti« 
pl-  17  c.  Trin.  30  Eliz.  B.  R.  in  the  Cafe  of  Gomerihall  v.-J'^'j^^^ 

n-rt.  *^  ^  pay  id.  fir 

■  tuool  ^nd 
l^M^s^  but  ihc  ufiiwtjes  to  prove  hit  fug^ftlon,  Jpoke  nothliif;  of  the  wool,  hut  only  pfthe  Umbs ; 
whcrcixpoD  the  Court  was  moved  ior  a  coniuliiitioni  hecaufe  the  fuj^^eilion  wm*  of  a  joint  pre* 
icrtptioOy  it  modus  decimandi,  both  for  wool  and  lambs {  and  no  proof  biing  as  to  the  wool) 
be  had  failed  io  toto ;  but  per  Cur.  there  is  a  diHercnce  between  a  fuggcition  to  have  a  prohibition 
and  a  pr.  fcription  comprized  therein,  and  where  the  prcfcripiiou  is  by  nay  uf  defence  for  plea 
in  any  originaftl  «&ion ;  for  in  the  laft  c;ifc  a  joint  prclcription  is  alleaged  for  two  things,  and 

otherwife  here,  becaufe 
,  thoui^h  the  plaintiff 
and  the  Iambs,  and  at 

to  the  wool  it  it  payabl  iti  kind,  and  fo  to  be  fcntenced  in  the  Spiriiuiil  Court,  yet  the  modus  it 
good  for  the  larabt,  bnd  the  Court  Aiall  have  jurifdidion  of  that ;  for  now,  upon  the  proof,  it 
fl^aU  be  takcoa  that  the  prefcription,  which  makes  the  plea  temporal,  was  only  for  the  lambt* 
YeW.  55.  2rfich.  s  Jac.  B.  R.  Cafe  of  Prohibition. 

4.  A  vicar  libelled  againJI  two  of  his  ^zrxtti  feverally  for  fmall  S.P  Left86* 
tiibesj  and  alfo  forherb:ige,  milk,  &c.  Xhty  pitied  in  a  prohibition ^  \l{c\\  \o 
and  fnggcfted  for  all  but  the  fmall  tithes  a  cudom  of  tithing.  £iiz.  b.  r, 
i\djudged,  they  could  not  join  in  one  prohibition,  becaufe  the  Sir  Gilbert 
vexation  of  one  could  not  extend  to  the  other ;  but  liecaufe  the  sharing-^* 
cuftom  fuggefted  was  triable  at  common  law,  the  Spiritual  Court  ton. 

was  joftly  prohibited,  though  not  in  fo  due  a  form  as  it  ought  \ 
and  therefore  ordered  the  plaintiffs  to  declare  feverally,  and  to 
proceed  as  upon  feveral  prohibitions.  Yelv.  128.  Trin  6  Jac. 
B.  R.  Burges  and  Dixon  v.  Aihton. 

c.  Libel,  &c.  for  calling  the  plaintiff  old  thief  and  old  whore\  the 

AxicTki^zTAfuggefted  for  a  prohibition,  that  if  anyfuch  words  were 

Jp^n  they  were  fpoken  at  the  fame  time;  this  luggeftion  was  ill, 

becaufe  the  words  ought  to  have  been  fully  confejfed^     Vent.  lo* 

Hill.  20  &  2 1  Car.  2.  B.  R.  Day  v.  Pitts. 

6.  Where  a  prohibition  \s  founded  on  a  prefcription^  and  the  de- 
fendant iraverfes  the  prefcriptiouy  if  xkie  plaintiff  demurs ^  a  conful- 
tation  fhall  go.  Vide  Lord  Raym.  2  Rep.  755.  Pafch.  i  Ann«. 
Jacob  ▼.  Dallow. 

7.  The  plaintiff  declared  upon  a  prohibition,  and  upon  dc- 

£  4  murrer 


45  pia^^itmu 

murrer  to  the  declaration,  exception  was  taken  to  it,  becaufc 
the  declaration  fifs  forth,  that  the  defendant  f {ted  in  the  Spiritiuxl 
Court  poft  regram  prohihitionem  ei  prius  indc  in  contrarium  dire^, 
but  does  not  fay  {deliberate)  and  here  appears  no  caufe  of  action, 
fince  it  is  not  fet  forth,  that  the  prohibition  was  delivered.  The 
Court  was  of  opinion,  Holt  abfcntec,  that  when  you  proceed 
f,r  damages  J  then  it  muft  be  fet  forth,  that  the  prohibition  was 
delivered,  and  alfo  a  venue  laid  ;  but  in  this  cafe,  which  is  only 
to  maintain  the  jurifdiHion  of  the  Court,  it  is  not  neceflary.  I  ; 
Mod.  263.  Hill.  8  Ann.  B.  R.  Bifhop  v.  Eagle. 

8.  If  declaration  in  prohibition  be  by  him  ivhofued  the  prohi-* 
bition,  and  no  plea  be  put  in  in  due  time,  the  phjntiff  may  have 
judgment  by  nihil  dicit,  ideofiet  prohibitio;  butifxt  be  of  the  ether 
•  ^de,  and  no  plea,  there  fliall  be  likewife  a  nihil  dicit,  and  a 
confultation.  12  Mod.  447.  Pafch.  13  W.  3.  B.  R.  Turton  v, 
Reiner. 

(G.  a)     The  Continuance  of  a  Prohibition. 

'•^«n  ■       [  1 .  1 F  a  prohibition  was  granted  by  S^  Elrz,  it  fcems,  that  thi| 
Sfucs  oTo^  amtinues  new  in  the  time  of  the  king,  fo  that  the  Spiritual 

J5.  R.  if  no  Court  cannot  proceed.     M.  14  Ja.  B.  R.  bc^ecn  Johnfon  an4 
other  pro-    poppin^er  was  doubted  per  Curiam,  becaufe  it  was  granted  for  a 

it  is  *  dif-    ^"^^"(^^  '^  ^he  queen*] 

continued 

by  dcmife  of  the  king.     But  if  attachment  iffues  and  is  returned,  as  the  chief  juftice  fald,  or  if 

the  p<^rty  appears,  and  puts  in  bail,  it  is  then  bccorac  the  fuit  of  the  party,  and  is  not  difcoDtinurd 

♦  by  the  kng's  dcmife.     Lat.  114    \  15.,  Watl;ins's  Cafe. *  B:caufe  in  this  cafe  the  prpHibi* 

■lion  is  the  fui\  of  the  party.     Nov  77.  Dixy  v.  Brown. 

(H,  a)     By   whom   it   may  be  granted.     [And 
when.     Before  Plea  pending.]  pi.  3* 

[1.    A  MONG  tht  petitions  in  parliament  of  i8  £•  I.  fo.  I.  there 
is  fuch  petition  and  anfwer  to  it.] 
[2.  In  qucremonia  populi^  iifc.  Cancellaritis  aut  capitalis  jufiicia-^ 
rius  habeat  potejlatem  $ognofcendi,  qMt  placita  fuperfederi  pojfint  in 
cqftbus  ecclefia/licis*^ 
^■*'*'^— ^       [3,  A  proliibition  may  be  granted  by  the  Court  of  Common  Bench 
roL  317.    ^Q  ^j^g  Ecclefiaftical  Court,  to  the  Court  of  the  Council  of  York^ 
5^  P  J        or,  &c.  upon  fuggeflion  made  to  the  Court  of  the  caufe,  though 
Brownl.  i:».  there  be  not  any  plea  pending  in  the  f ante  court  for  the  fame  thing. 
^'^MJ»c*  H,  6.  Ja.  B.  between  Banls  and  Wharton,  per  Curiam,  contra, 
— s.  p  "re"'  Walmfley.  P.  7.  Ja.  B.  between  RoVmfon  and  Biffe.  Adjudged.] 

Iqlvcd  I  a 

Rep.  58.  Mich.  6  Jac.  Anon.  12  Rep.  108.  Hill,  s  Jac  ■  S.  P.  for  the  commwn  hae^ 

which  is  aprohihtti^  0f  itfjf^  to  hfp  at  wcU  temporal  at  ecclefiaftical  courts  within  their  hounds  and 
jurifdt&ioD,  ftandt  inftead  of  an  original,  and  thereof  are  infinite  precedents  in  this  Court  of  C. 
B.  And  this  point,  at  to  the  jurifdi^oti  of  C  B.  to  grant  prohibitions  upon  fuggcftiont,  where 
theros  it  neither  writ  of  attach  meet  nor  pica  depending,  is  in  peace,  being  reib)vec[- by  the  ju^cei 

of  B.  R.  and  C.  B.  and  by  tlie  barons  of  the  £xcUeqaer.  4  Inft.  99,  100. Nov  153.  Anon. 

Walmiky  fccmcd  CODtn-— AU  prohibitions  for  incroaChiog  jurifdl^ion  ilTuc  out  of  C,  B.  at  well 


jtootof  B.R.  Vau^K  it**,   m  Bufteir«Cifc.— ^A  prohibition  was  )^nptc4  to  the  Court  oT 
Brittol,  upon  fnggeftion/  that  a  plaint  was  entered  there  by  8.  againll  W.  for  aihin^  <i(»nc  out  ni 
their  jurifdi^on.     Md.  464   pi.  9  Trin.  2a  Car.  a.  B.  R.  Wainiman  v.  Smith.— Ibid.  (a\*$    the 
Jike  prohibition  was  cifcd  to  be  framed  here  10  the  Court  of  the  Marches,  affr  tl\e  party  fia<| 
declared  there,  ^liil.  16  &  1 7  Car.  a.  Smith  v  Bond.  -  Vent  88.  Wevman  v.  Smith,  Uys,  that 
the  pbiix  wzs  entcrrd  there  tor  66/.  and  afHdavii  was  made,  ih<t  the  cauft  of  ad^ion  arofe  in 
londoD  and  not  in  Briliol  --  Noy  77.  in  the  Cafe  of  D  xyr  v.  Hruwn,  ihefc  points  were  touched 
upon,  that  in  C.  B.  a  prohibition  (hall  not  be  awarded  until  the  fugirrftion  be  of  record    and  be- 
cause it  is  the  fail  of  the  party,  it  ftiall  not  be  dtfcontinued  by  the  d.:mife  of  the  king ;  but  oihrr- 
wife  if  it  be  out  of  B.  R.  for  there  a  prohibition  may  be  awarded  upon  a  bare  funnife,  without 
any  fuggefUon  of  record,  and  is  only  in  nature  o(  a  commiinon  prohibitory,  which  (hall  be  dif^ 
coatinurd  by  demifeof  thekin:;.— Palm-  423.  Pafch.  .  Car.  B.  R.  S.  C.-S.  P.  Lat  114.  Wat* 
kins's  Cafe.— Noy  153.  cites  Regift.  34.  F.  N.  B.  43.  2  £.-4  w.^Except  in  cafe  de  modo  dccU 

9tMdi^  bccaufe  the  Spiritual  Court  will  not  allow  that.     Nov  153.  Anon,  cites  tf  E,  4.  20. 

l^poo  a  bare  furmife,  that  the  matter  arofe  out  of  tl>e  jurifdiflion  ot  the  Court,  this  Court  will 
not  gram  a  prohibition;  fo  like  wife  u  mufi  bt  pleaded^  and  the  pfe.t  muft  he/worn^  and  it  muft 
comem  b^ore  imparlance.  Mod.  8t.  Xiich.  as  Car  a.  in  the  Cafe  of  Co:t  v,  St^  Alb.\ns  it 
was  laid  by  H^Ie  Ch  J  to  have  been  fo  ad judj^ed.— Vent  181.  S.C. 

A  prohibition  cannot  be  granted  to  the  Ecclefuflical  Court  where  there  is  00  proceeding  there 
by  way  of  fiiit-  Mar.  at.  pi.  5  Pafch.  15  Car.  The  pariih  ot  St.  Ethclborough'sCafe  ^S.  P. 
Tlut  there  wiufi  he  m  fuit  there,  and  that  upcn  a  petition  to  the  archbijhop  or  any  oth^ r  Ecclefiaftical 
Court,  mo  prohibition  iies.  Mar.  45.  pi.  70.  Trin.  15  Car.  per  Berkley  and  Croke  J.  only  in  court. 
Anon.<*~>C.  B.  may  grant  a  proliibition,  and  if  the  matter  after  appears  to  be  fpiritual,  they 
nay  grant  a  coafultaiion :  quod  nou«  Br.  Confultatioo,  pi.  3.  cites  38  H.  6. 14.— Br.  Prohibi* 
tion,  pL  6.  dtes  S.  C. 

f4 .  A  prohibition  may  be  granted  hy  the  Court  of  Common  Bench  Hob.  15.  pi, 
iothe  Court  of  Delegates^  firfuing  there  to  avoid  an  wjlttution  of  a  w"^*J^'"^ 
clerk  to  a  church  in  Lancajbire  after  indtiBionvcsaA^  of  him  there-  pi.  n8«.* 
to  (  tfaoagh  the  quare  imped  it  for  this  church  cannot  be  brought  Mich,  it 
here  but  only  in  the  county  of  Lancafter,  becaufe  the  title  of  the  ^\  ^'  ^' 
aJzvtvfjn  is  not  to  be  que/lioned  by  this  prohibition ,  bt/t  the  intrtifion  s.  C.  by  ch't 
upon  the  common  iaWy  of  which  this  court  has  fpecial  care,  and  is  "^mc  of 
to  be  relUained.     Hobart's  Reports  23.  Mutton's  Cafe.     Prohi-  ^^  Wflio 
bition  granted  to  Chefter,  where  the  fuit  was,]  of  Chcftcn 

5.  Prohibition  was  fued  out  of  Chancery,  dircfted  to  the    Br.  Atuch<i 
juftices  of  C.  B.  to  make  attachment,  becaufe  the  defendant  has  '"<^"'  ^"r 
fued  in  the  Ecclefiaftical  Court  for  a  debt  which  neither  totiched  oif pk"5. 
matrimony  nor  teflament^  and  of  which  conufance  belonged  to  the  cites  s.c.—i 
King's  Court  J  and  it  was  fhewed,that  notwitbflanding  this  matter  *r-  ConfuU 
fbe  party  bad  proceeded  in  the  Spirituai  Court,  and  the  judges  there  f*"^x'7   H 
held  the  plea,  and  prayed  prohibition  out  of  C.  B,  to  the  judges  cites  s.C. 
and  party  to  ceafe  ;  and  it  was  in  doubt  at  firft,  but  afterwards,  And  that 
bccaule  precedents  were  thereof  fhewn,  it  was  therefore  granted  S*"m'*'^'"2 
with  aSent  of  all  the  juftices;  and  fo  fee  that  the  Cbaticeryy  B.R.  granted  up. 
and  C.  B.  may  grant  prohibition.     But  itfeems^  that  C.  jB.  can^^  on  fp(^iia. 
hot  unlefs  they  havefirfi  an  original  pending  in  the  fame  hank  of  the  V*^'  ^''*^ 
bm£  matter.     Br.  Prohibition,  pL  6.  cites  38  H.  6.  14.  hytrtfafi^ 

nojptritaal 
JpoIiatioM  I  ft)r  fpoliatton,  i>  its  pt$ptr  nature^  oppertains  to  thijpirautd  /«»« 
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6.  If  a  mdiifi/es  in  C  B^for  trejpafs,  or  the  like,  and  liiewife  But  a  man 
in  the  Spiritual  Court  for  the  fame  caufe,  he  may  fhcw  the  matter  proiibilw 
in  C.B.  and  fhall  have  a  prohibition y#i0/»  thence  dire^ed  to  the  out'o/the 
judges,  &c.     F.  N.  B.  43.  (G)  C*-iic^7  dr 

B.  Itt  upon 
bif  (urmiltf  jMrm/ingt  that  he  is  fued  in  the  Spiritual  Court  for  a  tdrnponU  (tvje,  &c.  although  ha 
mot  be  ibcd  m  B,  R*  or  dkwhcre,  for  that  eaufc,    F.  N.  B.  43.  (U.) 

7.  Thd 


4^  ^aoPbitfoR* 

Jbid.  fiys,  7.  The  grand  fejfions  of  North  Wales  may  fend  a  prohibk'on, 
iju«re;  for  ^^^  write  to  the  Spiritual  courts  there  as  well  as  the  courts  here 
that  they  nxay ;  and  fo  they  have  ufed  to  do,  and  it  is  the  ancient  court  of 
cannot  write  the  faid  kingdom,  which  has  bceii  time  out  of  mind,  and  is 
Ihapf  aid  confirmed  by  the  Statute  37  H.  8.  Sid.  92.  pi.  16/  Mich.  14- 
thii  is  the      Car,  2.  B.  R.  Winn's  Cafe. 

reafon  that 

ouare  iiUDcdit  docs  not  lie  there.  But  Cro    C.  ^41 ,  34%    Hill.  9  Car-  B.  R   in  the  cafe  of 

Cort  V.  Bifliop  of  Sr.  David's  and  Owen  &  al.  It  being  ailigued  fur  error,  thai  the  hi  (hop  being 
party,  the  grand  feflions  could  not  wiiic  10  the  A»chb»fhop  of  Canterbury,  bccaufe  they  have  no 
power  to  ounllK  him  if  he  ihould  not  obey.  X  he  Court  doubted,  but  the  Reporter  fays,  it  fcema 
prima  facie,  thai  il»ey  may  well  write  to  h.m ;  Tor  i^t  is  now  a  court  of  ihe  kiut^'s,  and  a  quare  non 
admidt  lies  if  he  docs  not  admit;  but  when  ihcy  were  the  Marches  in  W<tlcs  they  had  no  fuch 
power,  and  for  thatrcafon  a  quare  impcHit  lay  in  thr  adjoining  counties,  bu  not  fo  at  this  dayj 
put  they  would  advifc. Ibid.  348.  Judgment  was  aSrmcd.— Jo.  330.  33a.  S.  C.  &  P. 

(La)     To  the  Courts  Temporal.     In  what  Cafes 

it  lies. 

* 

fecS  Ci.'Bj  [i.  iK  there  be  one  entire  contraB  above  40/.  and  the  fuit  for  it 
Vent  f  ^*  "^  ^  court  baron^  fevering  it  into  diverfe  fmall  fums  undet 

Girling  v.  40/.  a  prohibition  fhall  be  granted,  becaufe  it  is  done  to  de- 
Aldcrs.  s.   fraud  the  King's  Court.     19  H.  6.  54.     (Note,  there  have  been 

fevcral  prohibitions  granted  in  fuch  cafes  of  late  time).     Vide 

the  Statute  of  1 1  /f;  7.  cap,  19.  accordingly, "] 
Noprohi-  \l»  If  an  inferior  court  of  record^  which  has  power  by  charter 
hiiion  ihail  or  by  prcfcription,  of  things  and  actions  arifing  within  the  jurit 
i'«Or^w;y?  di<5tion  of  the  court,  hold  plea  of  a  contraft,  battery,  obligation, 
only^  unlefs  or  Other  thing  done  out  of  the  jurifdiBion  of  the  courts  though  it  be 
that  a //fa  tranfitory,  yet  the  caule  of  action  not  arifing  within  the  jurifdic- 
iuh^lnt%  **^^  ^^  ^^^  court,*  a  prohibition  lies.  M.  15  Car.  B.  R.  per 
to  hiejurif.  Curiam,  prjeter  Berkley,  who  feemed  e  contra  by  reafon  of  the 
di^ien.  of     common  ufage,  that  fuch  courts  hold  plea  in  fuch  cafes  1 

the  Court,  =*  '  ^  -* 

and  fo  the  cafe  in  s  RolL  Abr.  31 7.  is  to  be  underftood.     t  Lutw.  1527.  per  Powell  J.  ta  Cafe 

of  Gwinne  v.  Poole. 

If  a  matter  arifca  extra  jurifdiflionem,  and  the  plaintiff  declares  of  it  as  infra  jarifdi€lioDem» 
the  dtfeiidant  may  plead  to  the  jurifdi^tiop  of  the  Courtf  and  if  that  be  over^ruled,  may  have  a 
prohibition  on  the  Statute  of  Wcftmintier ;  but  if  he  waives  that  and  pleads  to  ihe  mtrits-t  he  caa 
]ie%'er  have  a  prohibition,  nor  can  he  take  advantage  of  their  want  of  urifdi£lion  ;  for  by  die  aver- 
ment of  the  count  and  his  dwn  sdmiffian,  he  is  eftopped  to  fay  thai  it  was  a  matter  that  arofe  taA 
of  their  jurifdidion.     Per  Cur.  B.  R.  Salk.  aoa.  in  Cafe  of  Lucking  v.  Denuing. 

[  48  ]  [3  •  If  a  man  fucs  in  the  Marches  of  Wales^  and  fhews  a  matter 
Roll.  Rep.  which  the  defendant  has  done^  to  the  great  damage  of  the  plaintiff ^  a 
S^C.  and  Prohibition  (hall  be  granted,  becaufe  it  is  notfhewn  in  the  bill  t9 
that  in  this  ^hat  damage  it  is  \  for  this  court  cannot  hold  plea  by  their  in- 
cafe  it  is  ftrudbions  over  the  value  of  40/.  and  here  the  damages  may  ex- 
wSuh"      ^^^^  ^^'*  (vLxn^  and  it  ought  to  appear  that  they  have  jurifdic- 

^1*.  —  tion  of  the  matter,  to  oull  the  court  of  the  king  of  jurifdi£bion. 
^"^^^      P.  14  Ja.  B.  R.  between  Jennings  and  Bromage  refolved,  and 
fi^ned^V     prohibition  granted  ] 

the  not 

inaking  a  Icafc  acdbrding  to  an  a^eemoit,  and  it  was  to  compel  the  party  to  e??ecute  the  poflef* 
fSt&i  by  m^ng  a  Icafc  according  to  the  agreement  i  but  becaufe  the  party  might  have  aa  aftion 

on 


«9  tW  ca&  or  cAvenant,  a  prohibition  was  granted.    And  they  laid  he  could  not  be  comprlled  to 
^x^ute  a  kafc  in  fpcvic.     Roll.  Rrp.  368.  pi.  at.   Brom«ge  v.  Gcnning. 

Where  the  Marchca  proccedrd  upon  an  £ngh(h  bill,  fuppofing  the  defendant  had  promifrd- 
upon  a  coofidertiioa  to  pay  ihc  debt  of  a  ftiangcr,  a  prohibition  was  prayed,  becaufe  it  is  in  the 
flaiurr  oi  an  a^on  on  tltv  caict  and  conrifts  merely  in  damagrs ;  and  though  m^nv  precrdcoU 
"tt'cre  fhcwn  ai  their  proceedings  in  I'uch  aftiom,  and  the  Suiuu  of  34  H.  8.  cap.  t6.  that  they 
l!;iMtio  d>  u  nuioe  fuch  cafes  as  were  heretofore  accuitomed  and  ufcd,  Sec  as  {hould  be  ai&gncj^ 
to  them  by  the  king,  &c.  and  it  was  praendcd  that  this  was  within  their  infiru£bons,  yet  the 
Coon  grai.ted  the  prohibition ;  for  where  damages  art  Mitcertaiii,  they  cannot  be  fet  in  a  court  of 
«^uiry.  but  by  a  jury.     Vent.  30OL  I'rin.  30  Car.  •.  B.  R.  Anon. 

An  »€bon  in  the  nature  of  an  ejiffment  was  broueht  in  the  Court  of  the  Marches  of  Wales,  and 
prohibition  granted,  becaufe  they  have  nothing  ta  do  to  meddle  with  the  poflei&ons  of  men,  unlcla 
in  refped  of  lorcc.     HoU.  Rep  3c 9    Paich.  s  ■  Jac.  B.  R.  Anon. 

In  debt  in  the  Court  of  the  Marches,  a  prohtbiuon  was  granted,  becattle  the  plaintif  did  mat 
Jkau  the  contraO  to  bs  zutrhin  their  jurifdiQian.  Roll.  Rep.  311.  [but  at  is  wrong  pa^rd,  and  fliould- 
bcjit.l  Pafch.  ai  Jac   B.  R.  Anon. 

llie  defendant  fucd  the  plaimift*  in  the  Coiirt  of  the  Marches  of  Wales  at  Ludlow, ^r  a  legatf 
of  50/.  and  a  braHi  pot;  and  the  plaiutiff  prayed  a  prohibition,  and  it  was  granted  to  him,  b^ 
caofe  this  Court  by  tiieir  inftrudions  have  not  power  to  hold  plea  of  a  legacy.  Ray  ji.  191.  Mich* 
at  C«r.  B.  R.  £liia  v.  Wiane. 

4.  If  the  Court  of  Cwneil  of  Torl^  which  is  a  court  of  equity, 
do  decree  againft  a  maxim  in  lanv^  as  againfl  a  jointenant  who  was 
in  by  furvivorfbip,  that  the  heir  of  his  companion  fhail  have  the 
moiety ;  in  this  cafe  a  prohibition  fhall  be  granted,  unlefs  during 
the  lilies  of  the  p^ies  it  was  agreed  that  there  fhall  not  be  any 
Airvivorfhip  \  and  then  if  they  hold  plea  upon  that  equity,  it  is 
good.  Win.  79.  Pafch.  22  Jac.  C.  B.  Portington  v.  Beamont. 

r.  In  aflumpfit  for  wares  brought  in  Feverfham  Court,  the  But  when 
defendant  tendered  a  plea^  that  the  contract  was  made  out  of  the  jurif"  ^*^*  ^". 
diefion,  and  demanded  judgment  if,  &c.     Upon  producing  of  an  LouISn/tho 
affidavit  of  the  tender  of  the  plea  and  refufal,  a  prohibition  was  defendant 
granted.  Raym.  1 89.  Mich.  22  Car.  2.  B,  R.  Michel  v.  Bifby.     J^^'^^JibU 

tion,  fug- 
gefiing  that  he  tendered  a  pit  a  below,  th|it  the  caufe  of  a^ion  did  arife  out  of  the  jurifdi6lion,  &e* 
snd  odeie  1  to  otake  oath  of  the  truth  of  his  plea,  but  it  was  fliewn  that  he  tendered  fuch  plea  after 
the  Camrt  mu  uf^  whereas  it  ought  to  be  in  propria  pcrfona,  and  in  court ;  and  though  he  oiFerrd 
to  wtakeafdant  in  B  R.  of  the  truth  of  his  plea,  it  was  denied,  becaufe  he  mud  make  it  in  that 
•ery  camrt  wkapt jnrifdiQim  is oufled therehy,  6  Mod.  146.  Pafch.  3  Ann.  B.  R.  Sparks  v.  Wood. 
-^~Tbe  plea  mull  be  tendered  upon  oath  in  the  inferior  court.  Vent.  180. 181.  Hill.  83  ic  24 
Car.  t.  B.  R.  ^t.  Aubin  v  Cox. 

If  an  imjeriofr  camrt  has  jmrifdiStou  ever  thexaufi  of  a^Hon,  no  prohibition  ou^ht  to  go  upon  a 
fiiggeftion  that  a  caafr  of  adbon  arofe  out  of  the  jurifdidlion ;  but  you  cught  topiead  to  the  jurifdicm 
tiprtf  and  if  they  refufc  fuch  plea,  then  move  for  a  prohibition  Per  tot.  Cur.  And  Holt  faid* 
there  have  been  c^fes  to  the  contrary,  but  the  law  is  now  fettled  othcrwife  ;  and  if  a  paifon  pleads 
IS  chiefs  he  (ball  never  allign  this  tor  error,  if  fuch  inferior  court  has  jurifdi<fiion  of  the  thing. 
a  I  Mod.  13a.  Trin.  6  Ann.  1707.  B.  R.  Anon. 

tf.  A  prohibition  was  prayed  to  the  Court  of  the  Chamberlain  of 

Cbefterj  where  an  Engli/h  Hll  was  preferred,  letting  forth  that  J* 

5.  being  indebted  to  the  plaintiffs  the  defendant  upon  good  confidera* 

tion  fromifedy  that  if  J.  S.  did  noi  pay  it^  he  vfottld,  and  that  he 

noanted fluh  predfe  proof  of  the  promife  eu  the  law  required  \  and 

fo  prayed  to  be  relieved  by  the  equity  of  the  court  ;  the  defendant 

tonfeffed  the  promife  in  his  anfwer^  and  faid  that  he  had  paid  the 

money.     And  a  prohibitibn  was  granted ;  for  the  plaintiff*  had  [    49    3 

now  obtained  the  end  of  his  fuit,  and  might  have  remedy  at 

iaw  upon  the  evidenpe  of  the  defendant's  anfweir.     Vent.  212* 

Trin  24  Car.  2.  B.  R«  Mekins  v.  Mix^aw. 

7.  Prohi* 


49  jpro^ttfott; 

So  a  prohU        7,  Prohibition  to  the  admiralty  Vas  denied  to  be  granted,  on* 

mo^6^T  '?^^  ^^^7  '''/"M  «  P^^-  Carth.  166.  Mich.  2  W.  &  M.  B.  R. 
to  the  Ad-  -Edmonron  v.  Walker* 

ra]tv,  but 

denied  unhfs  the  dtfendant  there  wouid  appear  and  give  M.     2  Salk.  548.  Trin.  4  &  5  W.  &  M* 

^-hajton  V.'  Pitu. 

(K.  a)     To  what  Court  it  may  be  granted. 

Bui  it  is  ad-  [i .  1 F  a  ivrit  of  right  of  dower  hefued  in  B,  where  the  iord  has  a 
ded  there,  1  ^j^yf  f^  hold  plea  \  the  lord  may  fue  a  prohibition  dire  ft  cd 

o uhuTraat-  ^^  ^^^  jufticcs  of  B.  that  they  proceed  not  upon  this  plea*  Fitz. 
ttr.  Nat.  8.  (B.)] 

A  prohibi-  [2.  A  prohibition  may  be  granted  by  the  King's  Bench  to  the 
t'oa  was  CMriofthe  Dutchy^  if  they  hold  plea  of  any  land  not  parcel  of 
^^^^  ^  the  dutchy.     Tr.  1 2  Ja.  B.  R.  between  Sir  Thomas  Beaimnt  and 

♦  Foi.  318.  ^^^  hofpital  of  Wigjlon  adjudged.  *"  M.  13  Ja.  B.  R.  between 
n_  -^-  '  Coates  and  Suckerman  plaintiffs,  and  Sir  Henry  Warner  defendant 
the  dutchy  adjudged.  Hobart's  Reports  106.  between  •  Owen  and  Holt  tsk 
Jl«S   Bank.] 

validity  of  letvrs  patents  granted  of  a  manor.  3  Balft.  tig.  Sir  H.  Warner  v.  Suckerman  anc! 
Coates.— Roll.  Rep.  2ja.  S.  C.  Coats  and  Suckerman  v.  Warner.  Mich.  13  Jac.  B.R.  and  the 
iuit,  being  for  tithes,  it  was  held  that  a  prohibition  lies,  tithes  being  an  inheritance. 

A  fu  I  was  commenced  in  the  Dutchy  Cka'ncery  Court  ta  dificver  natter*  zvherehy  the  defendant  thert 
uimld forfeit  his  freehold  i  and  a  prohibition  was  granted.  %  Salk.  550.  Sir  Balil  Fird)race*s  Cafe. 
— *Hob.  77.  pL  101.  S.  C. 

♦  3  Balft.  [3.  If  a  man  fues  in  the  Chancery  of  Chejler  for  a  matter  trt- 
Andthatdie  ^^^  *^  ^^^  common  law,  yet  no  prohibition  Ihall  be  granted  by 
iuitwas  for  the  Court  of  B,  R,  becaufe  the  king's  writ  does  not  run  there, 
f ranktcne-  and  there  is  a  Court  of  B.  R.  to  grant  a  prohibition  ;  for  there 
Koii!^Rcp.  ^'^  ^  courts  there  as  there  are  here.  M.  13  Ja.  B.  R.  and  there 
246.  S.  C.  H.  i^  Ja.  between  •  Vawdry  and  Pannell  refolved,  and  prohibi- 
•^33*S-C.  tion  denied.  But  Tr.  1651.  between  \  Fitton  and  Richard/on  rc- 
1^5.  There  ^'^^^^^  ^  contra,  and  prohibition  grated  accordingly.     Contra 

being  a  fait    M.  IlJa.B.] 

there  by  ^ 

J'ngllQi  h\\\  for  jointure  of  the  wfe^  which  is  a  fudter  of  freehold^  and  notwuhftanding  fucb  anfwe 
there,  they  having  made  a  decree,  a  prohibition  was  granted.     Per  Cur.  Sid.  189.  Gerard  f  * 
Butler  &  al. 


1 

[4.  If  an  obligation  be  fnade  in  Chejhire  (but  it  is  notfo  dated) 
nnd  the  parties  inhabit  there ,  and  dibt  is  brought  upon  this  obliga- 
tion  in  Banky  and  thereupon  the  obligor  exhibits  a  bill  in  the  £x- 
chequer  at  Chefter  to  be  relieved,  and  an  injunAion  is  awarded 
againft  the  plaintifi"  not  to  proceed  at  common  law,  a  prohibi* 
tion  may  be  granted  out  of  Bank  to  them  ;  for  fuch  tranfitory 
afiiorrs  tnay  be  fued  in  any  place,  though  the  parties  dwell  in 
Cheihire.  Tr.  7  Ja.  B.  bctwcctk  jPovey  and  Ales,  per  Curiam.] 

[5.  If  a  qt/are  impedit  be  brought  in  the  Court  at  Lanca/ler  after 
the  incumbent  is  induStd,  and  afterwards  aftat  is  in  the  Ecclefia^ 
col  Court  to  awil  the  injlitutm^  yet  no  prohibition  [will  be 
granted.! 

,  [6-  If 


r6.  If  a/tti  be  in  the  EccUJU^tcal  Cwtrt  of  Chepr  to  avoid  an  ^  («•  ») 
inflkutionj  after  which  the  cUri  is  inducied  to  the  hencfict  Hmthin  the  ^  ^' 
CoMnty  Palatine  of  Cbejler^  though  it  be  within  the  County  Pala* 
tine,  •  and  fo  the  writ  of  the  king  docs  not  run,  and  though  the 
common  law  court  within  the  County  Palatine  may  grant  a  pro* 
hibition,  yet  a  prohibition  may  be  granted  here  in  Bank  or  Banco 
Regis  ;  for  it  is  only  to  reform  the  ufurpation  which  they  make  upon 
the  common  la^v.  M.  laja.  B.  between  Sir  Sir  Timothy  Hutton 
mni  the  Bi/bop  of  Cbefler  per  Curiam.] 

7.  Prohibition  was  granted  to  the  Council  of  Tori  for  holding 
pleas  in  replttnn  and  avowries,  the  Court  being  clear  of  opinion 
that  thefe  are  matters  determinable  at  common  law.  i  Bulft. 
110.  Fafch.  pjac.  Baker  v.  Dickenfon. 

8*  If  any  Englifb  court  holds  plea  of  a  thing  whereof  judgment 
b  given  at  the  common  law,  prohibition  lies  upon  Statute  27 
t.  3.  I.  4H.  4.  23.  Per  Choke  Ch.  J.  and  cites  13  E,  3.  Pro- 
hibition II.  that  after  judgment  in  a  quare  impedit^  the  defend- 
ant fued  in  Chancery  to  avoid  the  judgment,  and  there  prohi- 
bition was  awarded.  Mo.  836.  pi.  1129.  Mich.  II  Jac.  Wright's 
Cafe. 

9.  A  prohibition  was  granted  by  B.  R.  to  the  Court  ofExche-- 
qucTj  iot  holding  pleas  of  common  pleas  without  a  writ  of  pri- 
vilege.    Per  Coke  Ch.  J.  who  cited  the  Regiftcr.  3  Bulft.  120.    • 
in  Cafe  of  Warner  v.  Sukerman. 

10.  If  the  judges  of  C  B.  hold  plea  of  an  appeal^  a  prohibition 
is  to  be  granted  by  B.  R.  Per  Coke  Ch.  J.  3  Bulft.  I2C.  cites 
the  Regiftcr. 

11.  B.  R.  may  prohibit  any  court  whatfoeyery  if  they  exceed  and 
tronfgrefs  their  jurifdiBion ;  per  Coke  Ch.  J.  And  he  (aid,  there 
is  not  any  court  in  Weftminfter-Hall  but  may  be  prohibited  by 
B.  R.  if  they  exceed  their  jurifdi£lion,  and  that  this  is  clear 
without  any  qneftion.     3  Bulft.  1 20. 

12.  Prohibitions  are  grantable  to  almoft  all  forts  of  courts  S.  C.  cited 
which  difier  from  the  common  law  in  their  proceedings  5  to  ^^»^*^-***- 
Courts  Chriftian,  to  the  Admiralty;  nay  to  the  Delegates ^  and  4.'  f  *i^^* 
even  to  the  •  Steward  and  Marjhaly  upon  the  ftatutc  of  Articuli  ^n<l  the 
fnpcr  Cartas,  cap.  3.    Show.  Pari  Cafes  63.  Arg.  in  the  Cafe  fo'\^"Jf,j^t 
of  Oldis  V.  Donmille.  thL '  u  ^ 

"  ftrongly  in« 
lift  OD  thrre ;  but  he  iayi,  that  there  having  been  no  court  holden  before  a  conftable  and  a  marihal 
lor  tlxie  naay  yrars,  and  there  feeming  to  be  fmall  likelihood  of  its  being  revived,  he  refers  the 

wadfT  to  the  report  of  the  cafe  by  that  learned  author. And  fee  a  prohibition  moved  for  xa 

Ibe  Court  of  Ckamery.    Lord  Raym.  Hep.  531.  Uill.  1 1  W.  3.  fi.  R.  Uavia's  Caie. 
»S«F.  J.N.B.  S41.  CC) 

13.  A  cuftom-ioufe  officer  exhibited  an  information  of  feifure  of  an 
bo^ead  of  wine  belonging  to  £.  and  feifed^r  not  paying  cuftom^ 
£•  negleAed  to  enter  his  claim  in  the  Exchequer,  but  in  the 
flican  time  brtaight  trefpafs  in  B.  R.  The  barons,  upon  motion, 
ordered  the  proceedings  in  B.  1^,  fhould  be  ftayed,  and  the  caufe 
removed  into  the  Exchequer  in  the  fame  ftate  and  forwardnefs. 
E.  was  ferved  vnth  the  order ^  but  gave  rules  for  pleading  \  where- 
upon 


so  pt(Wti!«^ 

upon  an  qttaehmeni  tvas  tffued  hy  the  Exchequer  a^amjl  hm^  upon 
which  he  moved  for  a  prohilntiim  to  the  Court  of  Excbeqiter^  and  z 
•  rule  was  made  to  hear  counfel  \  on  the  argument  feveral  prece^ 
cedents  were  cited^  one  in  19  H.  7.  Rot.  16.  exaftly  like  this  The 
Court  took  time  to  coniider  of  the  precedents,  and  in  the  mean 
time  the  matter  was  compounded.  2  Salk.  550  Mich,  la  W.  3. 

B.  R.  Earle  v.  Paine, cites  Reg.  187   2  Inft.  551. 

14.  A  prohibition  lies  to  the  Court  •f  Honour  to  prohibit  a  fiiit 
there  for  words.  Holt  Ch.  J  at  firft  doubted,  whether  there 
was  or  could  be  any  fuch  court  ?  but  faid  a  prohibition  would 
lie  to  a  pretended  court  \  and  though  it  was  urged,  that  there 
would  be  no  remedy  if  this  was  not  allowed,  yet  no  one  prece- 
dent being  to  be  found  of  fuch  a  fuit  for  words  in  the  Court  of 
Honour,  the  prohibition  went  abfolutely.  2  Salk.  553.  HilU 
I;  Ann*  B.  R.  Chambers  v.  Sir  John  Jennings. 

t   51   }  (L.  a)     At  "what  time  it  (hall  be  granted.     After 
^  (^-  *^  Sentence. 

S.  p.  Per  tot  [i,  TF  a  man  hcfued  out  of  his  diocefey  and  there  anfwers  nvithout 
simw  1  c  tchng  exception  to   it,  and  afterwards  fent^ce  is  given 

fiiti.  3a  '&'  againft  him,  he  fhall  not  have  a  prohibition,  becaufc  he  had 

33  C»r.  8  not  taken  exception  to  the  jurifdiftion  before,  but  had  affirmed 

f'^'c^mh!  the  jurifdidHon  there.     P.  15.  Ja.  B.  R  per  Curiam.    Piohibi- 

448.  Trio,  tion  denied  in  fuch  cafe  between  Pudfey  and  Rifhardjbn.'] 

9  W.  3. 

B.  R.  Per  Holt  Ch.  J.  Chicken  v.  Dickfon. 1%  Mod.  133  S.  C. S.   P.  Vem.  6u, 

Hill.  2i>8efi2  Car.  e.  B«  R.  Anon.  S  P.  And  in  no  other  cafe  is  it  ever  too  late  to  move 

for  a  prohibition  to  any  court.     Per  Holt  Ch.  J*  1 1  Mod.  5  pi.  23.  cites  Comb.  234,  353,  448, 

i59>  4^3*  aindShow.  197,  330,  396. — ^Thc  reafin  is,  becaufc  the  caufe  belongs  to  the  Spiritual 
^ourt,  and  though  not  to  that  Spiritual  Court,  yet  it  belong  to  fomc  other,  and  not  to  the  kind's 
Temporal  Court,    a  Salk.  548.  Triu.  10  W.  3.  B.  R.  Gardiner  v.  Bootli. 

•  Show.  ^2-  If  It  appears  in  the  libel^  that  the  Court  has  not  jurifdiBlon  of 

liAfon  ^\T'  '^'  caufe^  a  prohibition  (hall  be  granted  after  fentence ;  but 
freeman  otherwife  it  isj  if  it  does  not  appear  in  the  libel,  but  it  ought  to 
S-  P-^lf     appear  by  averment.     M.  8.  Ja.  B.] 

ceed  to  fentence  in  the  Spiritual  Court  in  a  caufe  vhere  they  have  jurlfdi£lion  of  the  libel,  the 
Court  will  notgranta  prohibition;  but  if  it  be  of  a  maUer  whereof  thc)  hjdnot  jurrfdi^iotifihty  \will 

rm  a  prohibition,  although  it  be  after  fentence.     Freem.  Rep.  78.  pi.  95-  Trin.  16/3    Anon.-^ 
P.   Frcem.  Rep.  899 .  pi.  358.  Newman  and  Ux  v.  Moore. S.  P   Per  Holt  Ch.  J. 

Comb.  «54  Pocock  v.  Na(h. 

'  If  it  appears  upon  the  face  of  the  libel,  that  the  Ecclefxaftical  Court  can  have  no  conufince  of 
the  caulc,  «i  where  there  ia  m  other  foundation  than  a  cujiem  alledged,-  or  if  it  appears,  that  the 
parry  cited  iaan  inhabitant  at  a  place  out  of  the  diocefe,  there  the  iibel  is  Felo  dcje\  and  in  fuch 
'.Cafrs  the  fentence  makes  no  alteration;  but  it  itotherwi.e  where  no  fuch  thing  appears  in  the  libel. 
Carth.  33  Pafch.  1  W.  &  M  B.  R-  Tyler  v.  Mantell. — 10  Mod.  439.  Trin.  5  Geo.  1.  S.  P  in  the 
cafe  of  Afgill  and  Hunt  B.  R.— —  Where  it  appears  in  the  lihcl,  ftr  by  the  proatdings  im  the  caufe^ 
that  th*- conulance  belongs  not  to  the  Spiritual  Court,  a  prohibition  may  be  moved  for  and  granted 
after  fmtrnce;  and  ihts  holds  in  all  cafes ^  except  where  one  xtfuedout  of  the  diocefe^  but  in  that 
it  does  not,  for  the  reafon  mentioned  m  the  margin  of  pi.  i.  2  Salk.  548.  Gardiner  v.  Booths— • 
i«Mod.  13ft,  13.5,  906.  Pool.  V.   Gardine.  S.  C. -—Carth.  463.  S.  C. —  S.  P.  la  Mod.   133. 

^hickham  v.  Dickfon. S.  P.  Per  HoltCh.  J.  but  adds,  that  inderd  if  a  fuit  be  in  the 

Soiritual  Court  for  a  modus,  and  the  defendant  pleads  payment,  he  comes  afer  too  late  to  pieatf 
or  fttggf  ft,  that  there  is  no  modus,  becaufe  he  had  a  mitted  one  by  pleading  a  payment.  6  Mod. 
a(«.  Mich.  3  ^nax.  B.  R.  in  the  cafe  of  Parker  v.  Clerk.— •^ Sec  (M.  a;pU  i. 

3.  After 


PtO|gl6ttl2ttr  5^ 

\_3.  Aftci*  fcntence,  \£t\it party  appeals^  a  prohibition  lies.    M.  ^  P-.  Itap- 
B  Ja.  B.    James's  Cafe.]  Si^Ubcl^'it-. 

{elf,  that  tire  caufe  was  out  of  their  jiirirdiflion.  aShow.  145  Mich.  ^  Car.  a.  Thomlinfon  v.  freeman. 
Xoie,  it  was  ruled  ia  full  court,  if  fciucnce  i»g'tvtti  iu  ihe  Spiritual  Court,  aiui  cofls  taxed^  aiui 
the  defendant  bnngs  an  appeal,  yei  if  thcyi?/  d>d  nnt  or  ginJly  or  properly  hchng  to  that  c§urt  to 
determine,  as  of  tithes  oftruijpent  Inf.wel^  a  prohibition  {hall  be  awarded  as  well  to  the  cofis  as 
to  the  principal  fuit,  noiwithiUiidifig  the  ftatute  3ft  U.  8.  cap.  7.  fays,  that  the  EcclcfiaiUcal  Court 
fivill  compel  the  appellant  forthwith  to  pay  colU ;  for  that  is  to  be  xnieudod  when  the  cafeappcr- 
Uins  properly  to  the  Spiritual  Court.     Noyi37.  Anon. 

It  ixts  after  appeal  and  after  fentence,  by  the  opinion  of  the  Court.     Sid.  65.  pi.  38.  Mich«  i^ 
Car.  2.  in  Serjeant  Morion's  Cafe. 

4.  A  fefitcnce  in  the  Spiritual  Court  at  Litchfield  was  had  ^f^^^^  "' 
agiunfi  the  plaintiffs  who  afterwards  appealed  to  the  Arches ^  where  .s!c.**Mo. 
the  fentence  ivas  affirmed^  and  adjudged  ut  fupra  agafnO:  the  46a.pl.  65f» 
plaintiff;  whereupon  he  fued  a  commiffion  to  the  delegates^  and  "Po"  ^^ 
the.  matter  was  re-examined,  and  fentence  then  given  ^or  the  aUthejudg- 
plmniiff^  and  thereupon  another  commijjion  nuas  fued  forth  to  re*  cs  of  i:ng- 
examine  this  matter;  and  now  a  prohibition  was  prayed  to  ftay  ^*°^»  '^  J*'" 
this,  for  it  was  faid,  that  by  the  ftatute  of  25  H.  8.  it  is  ap-  agrc^d?ihat 
pointed,  that  a  fentence  before  the  delegates  fliall  be  final,  and  thccommif- 
then  this  2d  commiiHon  is  not  well  awarded ;  but  it  was  thereto  ^^^  ^^^^^ 
faid,  that  the  Queen  hath  by  law  an  abfolute  power  to  grant  ^a,  and  that 
comniiilions  to  re-examine,  which  is  not  reftrained  by  the  confultatioa 
ftatute  of  25  H.  8.  and  that  it  hath  been  fo  ruled  before  thefe  C  S^  ] 
times;  and  of  that  opinion  was  Popham.  But  becaufe  it  was  a  ^„*7f"hc*^' 
new  caie  they  would  advife  thereof.  Cro.  £.571.  pi.  lo.Trin.  commiflion- 
39  Eliz.  in  B.  R.  Gervis  v.  Hallewcl.  c"  <lo  "ot 

proceed  to 
the  examination  according  to  the  common  law,  they  (hall  be  reftrained  by  prohibitotu 

5.  It  was  given  for  a  rule  by  Coke  Ch.  J,  to  which  the  Court 
agreed,  that  after  fentence  in  the  Spiritual  Court  he  would  not 
grant  a  prohibition  if  there  was  not  matter  apparent  within  the 
proceedings ;  for  he  faid^  he  would  not  allow  the  party  to  (hew 
any  thing  not  grounded  on  the  fentence,  becaufe  he  has 
mitted  the  jurifdiAon,  and  there  is  no  reafon  for  him  to  try  if 
the  Spiritual  Court  will  help  him,  and  afterwards  to  fue  forth  a 
prohibition  at  common  law,  Godb.  163.  ph  228.Pafch.  8  Jac. 
C«  B.  in  the  cafe  of  Candid  v.  Flomer. 

6.  It  was  refolved  per  tot*  Cur.     That  if  one  be  fued  in  the  Though 
admiralty  for  a  thing  alledged  to  be  done  upon  the  high  fea,  fcntencebe 
within  the  jurifdiaion  of  tlie  admiralty,  and  the  defendant  pleads  Sm^riky!!* 
to  it,  and  amfeffes  the  thing  to  be  done^  and  after  fentence  is  given  yet  if  it  a^ 
the  Court  will  be  advifcd  to  [before  they  willl  grant  a  prohibi-  P*^^'^  ^^'^ 

t        'A     ^h  ^  '^       **    »        •  y  -"        •    .  •   n.  fhe  matter 

tiODf  upon  furmtfey  tbat  it  was  done  tnfra  corpus  comttatus,  againlt  t^itk^  the 

their  own  confeffion ;  unlefs  it  can  be  made  appear  to  the  Court,  lihel  is  tritf- 
by  any  matter  in  writing,  or  other  good  matter,  that  it  was  done  J'''»'f<^«*wii 
upon  land ;  for  otherwife  every  one  would  ftay  till  after  fentence,  hlbition^"^ 
and  then,  for  vexation  only,  fue  out  a  prohibition.     12  Rep.  ^^n    be 
77.  Mich.  8  Jac.  Anon.  grwnit^, 

*  '  •*  s  Brownl. 

fo.  Mich.  9  Jac  C.  B.  in  the  Cafe  of  Jennings  v.  Audlcy.  S.  P.  Per  Holt  Ch.  J.  Comb* 

46^  Mich.  9  W.  3.  in  the  Cafe  of  Tremoulin  v.  Sandi. 

AUbcl 


52  ^tomfuoiu 

A  UW  ill  the  Admiralty  U  forth  m  cwtraCt'madc.upsn  the  river  ofljfion ;  t!ic  defcna«iit  |>at  U 
hi*  anfwcr,  .whereupon  fcntcncc  was  given.  It  was  now  fuggcftcd  for  a  prohiI>wion,  tha;  uia 
contrail  was  nude  opon  river,  and  not  fuper  ahum  marc.  Coke  Ch.  J.  pri»i>ofed,  and  i:  feemt 
10  have  been  agreed  to,  that  in  cafe  of  a  contraa  fupp  fed  to  be  ni»dc  fupcr  altom  marc,  and  fnit 
thereupon  in  the  admiralty,  and  anfwercd  to,  and  fcntence  given,  no  prohibition  (hall  be  gramrd 
upon  a  naked furmife,  thai  it  was  not  done  Jupcr  ahum  mare^  unlcft  it  appcau  by  the  libel,  or  by 
writing',  or  other  matter  apparent.  And  the  Court  faid,  it  cannot  appear  to  them  where  this 
river  1*5,  and  that  perhaps  it  may  be  an  arm  of  the  fca-  Roll.  Rep  80.  Mich,  la  Jac.  B.  R. 
TourTon  v.  Tourfon.  r         •  .       • 

A  (hip  in  her  voyage  home  was  out  of  repair  on  the  hjgh  fea ;  J.  S  the  maftrr,  perceiving  it, 
fcntto  Plymouth  to  A.  who  came  and  agreed  with  J.  S.  to  l*pair  the  (hip.  Afterward*  J.  S^ 
brought  the  Ihip  into  the  harbour,  and  there  A.  repaired  her;  A.  fued  in  the  admirulty^  and  fen] 
fence  was  given  for  him.  A  prohibition  was  prayed,  but  deaied  ;  for  the  ccntraSty  which  WAi 
the  caufeof  aftion  in  the  admiralty,  being  made  on  the  highfea^  wubio  the  admiivara  juri'didion* 
thoagh  the  nort  teas  done  on  the  land,  yet  the  recompcnce  (hall  he  had  in  the  admiralty,  efpeci^lly 
as  in  this  cafe,  the  mafier  being  run  away;  and  being  after  a  fcntence,  tiiis  Court  will  not  enter  im« 
the  examination  of  the  merits  farther  than  what  appears  upon  the  face  of  the  libel ;  for  it  is  a 
cx>nftant  rule,  that  no  matter  dehors  the  libel Jhall  be  admittea  as  a  fu^gcflion  to  ground  aj>Voh»bition 

after  a /entente  in  a  civil  law  court.     8  Mod.  194.  Mich.  10  Geo.  Aiioti. 8  Mod.  176.  Trin, 

Q  Geo.  1724.  Brook  V.  Wmghcld. 

Vou  can  »<»/ have  prohibition  to  the  admiralty  hejore /entente ^  bat  oiherwife  it  is  Co  Coikrt 
Chrillian.     Per  Holt  Ch.  J.  Holt's  Rep.  49.  Brown's  Cafe. 

7.  A  biil^zs  brought  for  a  trefpafs  at  tkcfcjjtcns  at  Montgomery^ 
ai:d  proceeded  to  a  decree,  a  prohibition  was  granted  j  upon 
fhcwing  caufe  againft* the' prohibition,  it  was  urged,  that  this 
might  have  been  demurred  to  atjirjl^  it  being  a  bill  for  a  trefpafs  \  but 
it  was  anfwered,  that  if  there  is  no  ecjuity  in  the  bijl,  the  Court 
may  award  prohibition  notwithftanding  the  decree ;  but  Twj{l 
den  faid,  that  hereby,  upon  34  H.  8.  the  jurifdicllon  of  South 
Wales'will  come  in  queftion ;  and  therefore,  bcfides  the  fug- 
geftion,  they  would  fee  the  bill  itfelf,  becaufe  a  prohibition  \% 
not  honorary  J  whereupon  the  prohibition  nuas  waved  till  a  view 
had  of  the  bill.  Kcb.  100.  pi,  99.  Tnn.  13  Car.  2.  B.  R  Coo- 
per V.  Gardiner. 

8.  Aftzv  fentence  in  a  fuit^r  tithe  of  mills  was  given  on  the 
right  J  a  rule  for  a  prohibition  was  for  that  reafon  difcharged. 
1  Kcb.  721.  pi.  117-  Mich.  22  Car.  2*  B.  R.  Meflenger  v.  Jen* 
nings. 

The  Re-  p.  Affumpfit  in  Windfor-Court^r  meat^  drlnky  &c.  at  Maidcn- 

P°"^'  a  head,  infra  jurifeRBumenty  &c.  upon  non  afiumpfit  pleaded,,  the 
quaere,  be-  evidence  wos  of  meaty  dnnky  and  a  ppmife  at  Henley,  which  was 
[  S3  3  otit  of  the  juriftli5tion  \  the  defendant  demurred  on  the  evidence, 
caufe thede-  but  thc  fteward  refufed,  and  the  plaintiff  had  a  verdift  and 
ft'^thcr*n>  judgment,  and  now  moved  for  a  prohibition ;  but  "it  was  denied 
mcdy,  and  bccaufc  after  judgmet.  1  Lev.  230.  Mich.  30  Car-  2.  B.  R. 
he  did  what  Jackfon  v.  Ncale. 

he  could. 
Ibid. 

But  where  a  10.  If  it  appears  upon  all  thf  proceedings  in  the  Eccl(/lafiifa/  Couftf 
'^^^^movcd  '^^  ^^  wboU  was  ofeccleftafHcal  conufancey  a  prohibition  lies  not 
for  to  a  li-  after  fentence.  Comb.  448.  Trin.  9  W.  3.  B*  R.  in  ibe  caft 
bci  in  the     of  Chicken  v.  Dici^fon. 

Spiritual 

Court /or  a  mortuary,  upon  fuggefting  thc  Statute  21  H.  8.  cap.  6.  allcdging  aKo,  that  there  is  im 
peculiar  cuftoxn  within  the  pariQi  to  have  mortuaries ;  to  wh^ch  k  was  anfwered,  that  tbu  wi 
too  late,  being  afier  fentence,  and  that  a  mojtuaiy  if  aoerely  of  ecckliaiiiqd  cpgyufan^c^  wher< 


« 

k.  H.  has  no  iurifdldion ;  and  that  it  (hall  not  be  granted  after  fentence,  except  it  appears,  that 
the  Spiritual  Court  had  no  jurifdiflion  of  the  caufe.  The  Court,  upon  the  whole  matter,  wii 
duubcfal,  whether  a  prohibition  would  lie  for  a  mortuary  ?  and  fo  advifed  the  defendant  to  accept 
a  dcciiratioa,  and  thereupon  to  demur,  that  the  matter  might  be  folemoly  debated.  Carth.  97. 
Midi-  X  W.  3c  M.  B.  R.  Broad  v.  Piper. 

II,  An  information  Vfzs  for  Jfrihing  in  the  churchy  and  an  ac- 
quittal thereon,  and  then  they  exhibited  articles  in  the  Spiritual 
Court  for  brawling  in  the  church,  but  the  Court  would  not  grant 
a  prohibition^  heczurcthcy  Jbou/d  have  pleaded  this  mTitttry  which 
they  fuggeft  here,  in  the  Spiritual  Court  5  and  if  they  had  refujed 
the  pUoy  then  they  might  have  juftly  come  and  moved  for  a 
prohibition.  11  Mod.  200,  20 1.  Hill.  7  Ann^  B.  R.  Sawyer 
▼.  Loggin. 

(M.  a)    At  what  Time  it  lies.  After  Sentence.     F01.319. 

lu  QENERALLnfzMt  be  in  the  Spiritual  Court,  and  g^^i-^^f 
^^  there  fentcnce  given  forithe  plaintiff^  and  upon  this  the  After  fcu- 
defcrJcint  appjaUy  and  after  prays  a  prohibition,  no  prohibition  5?^^  T  * 
rtiail  be  granted,  though  if  he  had  come  before  fentence  it  ought  to  tifhrs^the 
be  granted ;  becaufe  it  is  inconvenient  after  fuch  great  expcnce,  d'fzt.dant 
and  no  exception  taken  to  thejurifdi<flion  to  grant  a  prohibition,  ^'"v'^'u  f 
ii.  9  Car.  13.  K.  m  the  cale  between  rnzenvell  and  p»oh\biiion 

Per  Curiam  faid,  That  all- the  judges  of  England  have  agreed  was  denied, 
unucr  their-  hands  lately,  wlien  prohibitions  were  in  qucltion,  came* to*** 
not  to  grant  prohibition  in  fuch  cafe.]  late,  and 

Rolls  toolb 

Utax  difference t  and  faid  the  opinion  of  the  Court  had  been  fo,  viz.  mhere  tkt  party  pk ads  the  ^udnif 
and  ZBkere  net ;  for  if  he  pleads  it  there,  notwithftandine  a  fentence,  prohibition  has  been  granted* 
but  omtrary  where  he  does  not  plead  it^  But  notwithftanding  the  Court  rcfufcd  to  grant  a  pro- 
hibition.    Mar.  73.  pi.  til.  Mich.   15  Car.  Anon. 

In  aJl  cafe*  except ytti/2^  out  of  the  diocefey  if  the  Ecclcfiaftical  Court  has  no  jurifdi^on,  thev  may 
be  prohibited  as  well  aiter  fentence  as  before,  and  Fn  x  s  w  £  l  l  's  Cafe  in  Roll,  is  no  found  do^inci 
per  Holt  Ch.  J.  Hill  8  W.  3.  B.  R.  Curab.  356.  Jiaines  v.  Jcfcot.— Sec  (L.  a)  pi.  i,  a. 

[2.  Btd  if  2,  fuit  be  in  the  Spiritual  Court  for  tythes,  where  the 
queftion  b,  whether  the  land  out  of  which  the  tithes  are  ifTuing, 
Se  Hviihin  the  parifb  cftheparfon,  or  out  of  it,  and  within  afore/l  of  . 
the  king;  after  a  fentence  for  theplaintiffj  and  zn  appeal  by  the 
drfendanty  a  prohibition  ihall  be  granted ;  becaufe  it  is  utterly 
out  of  their  jurifdi^tion  to  try  the  bounds  of  the  parifh.  And 
alfo  this  concerns  the  king  %  for  if  it  be  within  the  king's  foreftj 
he  fhall  have  the  tithes,  and  nullum  tempus  occurit  regi.  Hill. 
9  Car,  B.  R.  between  Frezewell  and  which  con- 

cerned the  Lord  Darcy  of  the  north,  a  prohibition  granted  per 

Curiain^3 

3.  Prohibiribn  is  grantable  after  a  fentence  in  Court  Chrif-  [     54    ] 

tian  for  a  legacy  where  a  releafe .  was  pleaded  and  proved  by  one  Executor 

nalinefsy  and  difaUowed  by  Court  Chriftian  for  want  of  another.  ^^J^^l^^ 

Mo.  907.  pi.  1269.  HilL  30  £liz.  Bagnel  V.  Stokes.  the  :>piritual 

Court,  and 
pUaded paytunt^  imi  oiEetcd  to  prove  it  by  one  witnefs^  which  was  refuiedi  and  fentence  againft 
Vol..  XVIII.  I  him. 
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him.  ProhibUion  ties ;  for  the  fealienee  in  this  ctfe  ii  the  grievance,  i  Salk.  547.  HilL  T  W,  ft  1C» 
B«&.  thoucr  ▼•  Irioad.-— ^how.  158.  17s.  S.  C. 

Aprohibi-  ^.  A.  a  feme,  Uffeeforjiorti  hadifliie  two  danghterty  tins.  B. 
**^"^^  married  to  J.  S.  and  C.  to  W.  R.  B.had  ilTue  4  daughters, 
onsd H. 8.  and  C. alfo  had  iilue.  A.  devifed leganes  to Es  children  tmtqfthe 
cap.  9  for  rent  referved  upon  the  leaje^  and  made  W.  R.  executor,  and  died. 
■^Jf  J^  \7-  *•  ^^^»MwArf  of  W.  R.  the  executor,  the  legacies  due  to  his  cbiU 
(Awtjor  a  dren^  that  he  might  employ  the  money  for  their  benefit,  and 
Ugap  of  libelled  fbr  it  in  the  Spiritual  Court,  and  hadfentence ;  from  which 
)htlturtia  fcntence  the  executor  appealed  \  and  there  ihtfrftfentenee  was  C9n» 
Hved  in  Md- Jlrmed  i  then  he  moved  for  a  prohibition,  luggefting  that  he 
k!"^  w'^'  was  executor,  and  chargeable  in  account  for  money,  but  becaofe 
the  wWuoj  ^^  came  after  fcntcnce,  and  after  he  had  appealed  to  the  dele» 
frovfdin  gates,  and  a  fentence  there  againft  him  alfo,  and  for  other 
and  h^7'  rcafous,  thc  CouTt  refufed  to  grant  a  prohibition.  Godb.  243« 
in  the  fame  P^-  337-  Hill.  1 1  Jac.  C.  B.  Ayliffc  V.  Brown. 

Court  where 

the  probate  was,  and /entente  there  givm  for  the  fegaey^  and  upon  an  appeal  ofterzoardM  U  tkt  deUgaiu 
the  lentence  was  affimud^  and  cofts  taxed,  and  excommunication  upon  that  fentence,  and  no  en* 
deavour  before  to  ftay  the  proceedings,  the  Court  faid^  that  having  ki  long  allowed  the  jurifdk- 
tion  of  t^  faid  Court  he  came  too  late  now  for  a  prohibition.  Cro.  C.  97.  Mich.  3  Car.  C.  B. 
Smith  ▼.  the  Executors  of  Poyndreill.-^— S.  C.  cited  5  Mod.  341.  Trin.  9  W.  3.  in  thc  Ca(c  of 
the  King  ▼.  Broom. 

Cro.  C.  97.  5.  Upon  a  rule  in  C.  B.  for  a  prohihitiony  the  party'  laid  it  ly 
C  *^*c  B  ^*ithout  ferving  ity  and  the  Spiritual  Court  proceeded  to  fentence  ; 
Smith  V.  the  ^^^^  ^he  defendant  appealed^  and  two  terms  afterwards  heferved  the 
Executors  prohibition.  The  Court  held,  that  becaufe  he  had  fufiered  fen* 
dreUi^S  ^^^^^  ^^  P*^^»  ^^  fliould  havc  no  benefit  now  of  the  prohibition; 
P.  accord-  ^^d  a  difference  was  taken,  where  a  prohibition  is  granted  and 
ingly,  thc     the^r/y  not  ferving  it  is  excommumcated  for  not  «^%umifgr  the 

Sg  !rf  ^'  ^^^^  *  ^  ^^^  *^*^^  ^^  ^^  ^^^^  ^^  benefit  of  the  prohibition  5 
defiaftical  but  not  w^^  there  is  ^  fentence  definitive*  Cro.  J.  429.  pL  6. 
conuiance,    Trin.  1  c  Jac.  B.  R.  Anon. 

and  not  de- 
livering the  prohibition  till  afttr  fentence,  the  Court  will  ^nt  a  eonfultation  s  for  it  is  a  pvohibi- 
tion  after  fentence.    Comb.  448.  Trin.  9  W.  3.  B.  R.  Gibbons*s  Cafe. 

After  fen.        (J.  LiM  was  in  the  Arches  fir  fcandalous  and  defamatory 

SdlJ^ual^***  twr<£r,  and  fentence  was  given  for  the  plaintiff,  zndfiur  years 

Court  for  oBer  the  fentence  the  defendant  prayed  a  prohibition,  and  thc 

^^^^^^  Court  were  againft  the  prohibition,  becaufe  the  defendant  r^rr\fi 

c^n^m  ^^^*  Mar.  153.  Hill.  17  Car.  C.  B.  Dudley  v.  Crompton. 

not  grant  a 

prohibition  on  nfngfejiiaa  that  the  words  toerefioke  in  London^  and  that  there  is  a  cufton  in  tn«. 
don,  that  defamatory  wordi  fpoke  there  are  aaionable,  bot  it  fliouId  have  been  pleaded  to  the 
jurifdi^on  of  the  Court ;  for  the  Couita  at  Weftminiier  are  not  ex  officio  to  take  jodtcial  notice 
of  fuch  cuftom  in  London  after  fentence,  but  if  fuch  matter  be  moved  before  fentence  it  need  not 
then  be  proved  by  affidavit,  becaufe  it  is  fufficientiy  known.    8  Mod.  176.  Trin.  9  Geo.  17»4. 

Brook  V.  Wingfield. S.  P.  ao  Mod.  439.  Trin.  5  Geo.  1.  fi.  It.  Alkill  v.  Hunt  lo  fiich  • 

cafe  the  Court  doubted,  whether  a  prohibition  (hould  be  granted  after  fentence;  and  yet  per 
Cur.  the  plaintiff,  notwithftanding  the  fentence,  may  bring  an  adion  in  London  fbr  the  iane 
words,  to  which  the  fentence  cannot  be  pleaded  in  bar;  and  by  this  means  the  party  may  be 
doubly  punifhed  for  one  and  the  ikne  thing;  curia  advilare  vult.  Cirth.  113.  Hill,  a  W.  dc  M. 
B.JL  Hawkins  v.  Cook 

7.  JSxiatt9t 
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•J.  Executor  becoming  afterwards  banhmptj  the  Prerogative 
Court  revoked  the  probate  and  committed  adminiflration,  as  it  was 
agreed  thej  might  in  the  cafe  of  lunacy  or  other  natural  di& 
abilitj;  but  in  the  cafe  here  the  Court  was  clearly  of  opinion, 
that  the  revocation  is  void,  and  the  teftator  having  trufted  him, 
bankraptcy  is  not  fuch  a  diiability^  but  that  he  may  continue  L  55  J 
executor  this  non  obftante  \  for  the  teflator's  eftate  is  not  liable  * 
to  be  afligned  by  commiilioners,  but  remains  fubjedt  to  the  trufts 
in  the  will ;  and  a  man  having  made  his  executor  and  dying, 
ihall  never  be  faid  to  die  inteftate  as  long  as  he  has  an  executor 
alive  who  will  intermeddle,^  and  has  proved  the  will ;  and  there-^ 
fore,  though  ctfter  afentence  and  appeal  brought^  the  Court  granted 
a  prohibition,  it  being  twice  moved.  Skin.  299.  Mich.  3  W.  3. 
B  R.  Adricl  Mills^s  Cafe. 

8.  Kprohihihon  was  granted  anno  9  Will,  3.  to  ftay  a  fuit  in 
the  Confiftory  Court  at  Wells  for  tithe  hay  2Xid  feed  of  clover  grafs^ 
upon  a  fuggeflion  of  a  modus  to  pay  4^/.  per  acre  for  all  up-land 
meadowsy  which  modus  was  pleaded  below,  and  depofitlons  taken 
there.     And  in  Trinity  tertn^  anno  10  "Will.  3.  this  Court  was 
moved  for  a  confultation,  becaufe  the  plaintiff  in  the  prohibit 
tion  had  not  proved  this  modus  withinjix  months  \  and  thereupon  a 
confultation  was  awarded,  and  then  the  Spiritual  Court  pro- 
ceeded to  fcntence  againft  Pool.     And  now  it  was  moved  for  a 
new  prohibition,  becaufe  the  confultation  was  awarded  for  de- 
fault of  proving  the  modus  in  time,  and  not  upon  the  merits  of 
the  caufe,  fo  not  within  the  Statute  of  £d.  3.  by  which  it  is 
ena£ted,  that  no  prohibition  fhall  be  allowed  after  confultation 
duly  granted,  fb  as  the  matter  in  the  libel  is  not  charged.   And 
the  Court  was  of  this  opinion ;  whereupon  a  prohibition  was 
g;ranted  upon  payment  of  double  cofls^  according  to  the  ftatute, 
though  it  was  ftrongly  oppofed,  becaufe  after  fcntence.    Carth. 
463.  Mich.  loW.  3.  B.  R.  Poolv.  Gardner. 

9.  In  a  motion  for  a  prohibition  it  was  agreed,  that  though 
a  prefcription^  as  whether  a  whole  parifh  or  a  feleft  veftry  ihould 
cbi^e  churclywardens  be  a  matter  triable  at  common  law  by  a  jury, 
yet  fentence  is  to  be  given  in  the  Spiritual  Court  according  to 
the  verdiA,  and  therdFore  though  tlus  matter  be  triable  at  com- 
mon law,  yet  if  the  party  fubimts  to  a  trial  in  the  Spiritual  Court  by 
not  demanding  a  prohibition^  it  will  be  top  late  after  fentence  to 
move  for  one.  10  Mod.  la.  Mich.  9  Ann.  B.  R.  Banifier  v, 
Hopton. 

(N.  a)      Plus  citius.     [Where   he  may  have  a 

more  fpeedy  Remedy.] 

X    TT^HERE  a  man  by  intendment fball  have  remedy  by  appeal j  if  j^c  Spi. 
'^    no  prohibition  lies.J  ritual  Court 

ytr'xWnotpur* 
fne  tkdr  ndts  md  ordir  ofjujtict^  that  is  not  1  ctufc  of  prohibition  but  appeal ;  per  Ridiardfoiit 
UeU  113.  m  CaliB  of  Iknnc  v.  Spaxkcs. 

Fa  2.  [^0 


[2.  [-A]  if  a  man  dtvi/e  a  legacy  to  B,  to  he  paid  him  fvithin  a 
year  after  his  deaths  provifoy  that  if  he  dies  within  this  year^  chat 
then  this  legacy ^a//  be  voidy  and  it  Jball  he  divided  between  JD.  and 
E,  and  after  B.  dies  within  the  year,  and  hit  executor  fues  for  the 
legacy,  and  fentence  given^r  him,  becaufe  they  there  hold  the 
condition  void,  yet  no  prohibition  lies,  becaufe  by  intendement 
he  fhall  be  aided  by  appeal.  M.  21  Ja.  B.  R.  cLrke^s  Cafe  rc<^ 
folved,  and  prohibition  denied.] 

[    56  ]  (O.  a)     After  Conjultation.  A^  what  Time  it  lies, 

Hob.  a86.    [l.   |F  a  prohibition  be  granted  upon  a  difcharge  of  tithes  upon  th^ 
pi  373-S.C.  1    Statute  ofji  H.  8.  /;;  the  hands  of  the  abbot  ^  and  upon  ifluc 

joined  it  is  tried  at  common  law,  and  the  plcAntiJF  is  nonfuited  thercn 
upon,  and  a  confultaiiun  granted,  and  after  the  confultation  grant-, 
ed,  the  plaititlff  in  the  prokibiiion  pleads  in  the  Eccleiiaftical  Court 
the  fume  plea  in  difcharge  of  payment  of  tithes,  which  was  alledg* 
c J   in  the  prohibition,  which  the  fpiritual  judge  accepts,  and  pro» 
ceeds  to  try  it  there,  a  prohibition  lies  -,  for  the  trial  at  law  is  final 
upon  this  libel,  and  fhall  not  be  tried  in  the  Ecclefiaftical  Court 
again,  it  being  proper  for  a  trial  at  common  law.    Hcbart's  Re- 
ports, Cafe  372.  Farmer's  Cafe.] 
Prohibition        2.  ^oEd.^'  eap,  ^    Enafts,  thdt  whereas  a  confultzti:in  is  once 
foTtiihc     f  ^^h  Z^^^^^^  ^P^^^  ^  prohibition  made  to  the  judge  of  holy  church,  that 
hate-ftones ;  the  fame  judge  may  proceed  in  the  caufe  by  virtue  of  the  fume  confulta^- 
the  dcfcn-     tion,  notwithfanding  any  other  prohibition  thereupon  to  him  delivered^ 
■  confulut    Provided  always,  that  the  matter  in  the  libel  of  the  f aid  caufe  be  not 

tion,  for  ^f'g^Jf^d,  enlarged,  or  otherwife  changed • 
that  here- 
tofore the  plaintiff  fued  a  prohibition  for  the  fame  caufe  in  Chancery,  and  upon  the  fame  Lbel, 
and  there  a  confultation  "w^s  granted,  for  othrrwife  he  fhall  be  infinitely  vexed,  thai  when  one 
court  grants  a  confultation  he  fhall  fue  -a  prohibition  in  another  court.  And  of  this  opinion  wat 
all  the  Court,  that  he  fhall  have  a  confultation,  if  before  a  confultation  was  granted  in  anocber 
court  upon  the  fame  caufe.     Cro.  hliz.  977.  pi.  8.  Pafch.  34  £liz.  in  B.  R.  Lyfs  v.  Watu. 

Prohibi'iion  for  tithes, 'the  defendant  fheus,  that  before  that  time  \}\c  plai»tt:Jfh^dLfttedinChait' 
itry  Ujiay  it  by  Engii^  hill^  and  iiJUi  wards  brought  a  prohibition  thtrct  and  a  confultation  uoj  there 
grantei^  and  that  this  prohibition  is  for  the  fame  caufe,  viz.  for  matter  of  difcharge;  wherefore 
he  prayed  a  confulution  upon  this  llatuic.  But  the  Couit  held,  that  this  conJuUation  tvas  not  duly 
granted  according  to  the  intent  of  the  Jiutxite.^  tcaufe  tl.c  pioUbiticn  teas  rot  duly  ^ run,' jb/e  there,  and 
Ti»  out  of  the  flalutc  ;  for  it  was  not  duly  grimed  upon  an  En^lijh  bill.  And  by  Popham,  the 
Jljtute  is  to  be  intended  where  the  confultation  is  granted  upon  the  exumination  ef  the  maUfry  and  not 
y<v  the  infufficiencyoftheproci-edinj^s.  Quod  fuit  confelfum.  W  hereupon  it  wasawarded,  that  the  pro- 

hibiiiou  fltould  fland.    Cro.  F.liz  736.  pi.  5.  Hill.  42  Kliz.  C.  B.  Sxblcy  v.  Crawley. If  it 

be  apparent  matter,  that  thejir^  was  not  duly  granted^  then  a  new  prohtblrfon  may  be  granted  by 
the  whole  Court,  and  with  this  agned  the  Book  cf  Entries  in  the  title  of  Prohib.tion;  but  thta 
ts  to  be  intended  to  the  fpiritual  judge  \  and  it  feems  that  the  admiral  is  out  oj  his  Jlatute* 
z  Brownl.  35.  Trin..ii  Jac.  t6ia.  B.  R.  Anon,  cites  2a  H.  7. 

In  a  fuit  for  tithe  of  lambs  and  wool,  &c.  of  fhcep  dcpaf)urcd  in  a  clofe  called  G.  in  B.  The 
platniiiF  ftiggcflcd  foir  a  prohibition,  that  G.  had  always  paid  loj.  in  dilchar^e  of  all  tithe  of 
Iamb,  wool,  Sec.  It  was  moved  for  a  confultation,  becaufe  ihc  fu  m  e  fug  ^^r ft -on  hndbeen  made  be/ore 
i"  four  feveral  prohibitions  for  the  fame  clofe^  and  tlu  fume  manner  of  ttthrvg  alkdged^  and  coafultutiofi 
a/uuys  granted  Jor  want  of  proof  within  fix  months;  but  per  Cur.  it  being  for  want  of  proof  only, 
and  not  upon  the  right  or  trial  ofthecu'om,  and  being  zMofor  tithet  of  another  year  not  in  d  mand  before^ 
the  fuggcflioo  is  good  i  for  tliis  fbtuie  goes  to  the  fuggelLion  m  ide  upon  the  fame  libel  and  to 
con fultat ions  duly  granted,  which  is  not  -done  in  the  cafe  before,  but  only  by  negligence  in  not 
having  his  proofs  ready.     Yelv.  aoa.  Mich.  5  Jac.  B.  R.  Cox  v.  Scmor. 

A  man  hbdUd  upon  this  itaiutc  in  the  Spiritiul  Counfor  uooJ  cuf,  and  1  confultation  was 

^  granted 
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Mntcd,  Vft  the  defendant  in  the  Court  Chriftian  might  have  a  new  prohibition  if  it  appeared  tht 
ffficnftJutrtn  was  net  du/ji^  grapUd.  9  Brownl.  a6.  Dor  wood  v.  Brickindcn. —  So  if  a  man 
iiM /or  Hekes fir  divers  years',  zxA  prohihition  is  granted  for  part  of  the  year s^  and  after  :hat  a  con- 
foltation  is  awarded,  yet  the  plaimifi  may  have  z  neto  prohibition  Jor  the  refidue  of  the  time,  not- 
withJbading  tfats  ftatute,  and  that  it  be  upon  one  felf  fame  libel.  2  Brownl.  26.  Dorwood  v« 
Briddnden. 

A  prahibition  was  granted  to  a  libel  for  tithes  xy'^tifnggeji'on  of  a  modus  of  2/.  for  all  liihrs, 
and  idue  was  taken  upon  the  modus,  and  x\\t  plaintiff  was  nonfuited,  and  thereupon  a  confu/latiom 
tranied;  *hcr^2rdsjentnce  pa  fed  there  agairfi  kirn,  and  he  appea/ed  in  another  court  upon  the  Jame 
liM,  andfaggeffed  another  modus  differing  from  tkefrji,  vi».  for  all  tithe  com  and  hay,  and  prayed 
a  new  prohib:tioa  upon  this,  but  it  was  denied,  and  it  was  there  held,  that  this  a£l  ought  to  have 
a  rafooable  conftrudion,  viz.  to  be.before  the  fame  iudge,  and  for  th?  fame  caufe.  And  a  pro* 
hibidoa  was  denied  per  tot.  Cur.  for  the  great  inconvenience  which  might  enfue ;  for  fo  upon 
fcvtnl  appeals  feveral  prohibitions  might  be  granted.     3  Bulft.  i8«.  Pafch.  14  Jac.  Biggs  v.  J.  S, 

Fvfonofp S.  C.  Roll.  Rep.  378.  pi.  33.  /inon.  accord mgly. Mo.  917   pi.  1305.  S.  C.  ' 

bi<  £iys,  it  was  agreed,  that  if  a  confultation  be  not  well  awardea,  in  fuch  caCe  a  new  prohibition 
lies. 

In  a  prohibition  to  a  libel  for  tithe-hay  it  was  found  for  the  plaintiff,  bacaufe  the  land  which 

WM  pleaded  to  be  parcel  of  the  pojjejuns  of  a  priory^  and  held  difcharged  time  whereof  memory, 

loc.  was  a  difcharge  for  fo  long  only  as  it  was  in  the  hands  c»f  the  priory,  and  not  when  it  was  in 

the  hands  of  the  farmora,  the  priory  beinf  of  the  order  of  Cifterciani ;  and  thereupon  a  confulta- 

tion  was  awarded.     Aftcrwurdt  another  Ithel  yv9i,  hut  difiring  from  the  former,  y'lz*   r       mm     l 

where  the  fiift  libel  was,  that  (they  had  paid  tithes  time  out  of  mind)  now  in  the  L      57     J 

Iccond  libel  it  is  added  (that  though  the  prior  was  difcharged,  yet  they,  viz.  the  farmors,  had 

paid  tithes  hy  so,  30,  or  40  years,  and  time  whereof  memory,  &:.)    It  was  argued,  that  this 

was  no  changing  of  the  fubftance  of  the  libel ;  and  to  this  Mounugue  Ch.  J.  inclined,  but  Do<ie- 

ridge  and  Haughton  J.  e  contra ;  for  now  by  this  laft  libel  they  could  fetch  the  plaintiif  in  for 

tithes;  for  though  the  land  was  difcharged  in  the  hands  of  the  aboot,  yet  becaufe  tithes  had  been 

paid  for  to,  30,  or  40  years  lince  the  ftatute  (which  according  to  tne  civil  law  is  fufficient  to 

make  a  prefcription],  they  will  charge  the  land  with  tithes  in  whatever  hands  it  be,  whereas  by 

the  ftatuxe  it  ought  to  be  difcharged  only  in  the  hands  of  fome  perfons,  viz.  of  the  priors ;  and  all 

the  Court  (aid,  that  if  the  Spiritual  Court  proceeded  upon  this  ac^diiipn  fo  as  to  ^wt  fentencefor 

ike  tithes  u^otr  any  prefcription  fince  the  fiatute,  they  would  grant  a  prohibition,     a  Roll.  Rep. 

207.  Mich.  18  Jac.  B.  R.  Lady  Denton  v.  Countcfs  of  Clanrickard.  ^ 

It  was  agreed  by  the  Court,  that  if  there  be  a  fuit  in  the  bccltfiaflical  Court,  and  a  prohibition 
awarded,  and  afterwards  confultation  granted,  that  upon  the  fame  libel  no  prohibition  fhall  'be 
granted  again ;  but  if  there  he  an  appeal,  in  this  cafe  then  a  .prohibition  may  be  granted,  but  with 
theic  differences ;  ift.  U  he  who  appeals  pray  the  prohibition,  there  hcjhull  not  have  it ;  for  then 
fuits  &all  be  deferred  in  infinitum  in  the  EcclefiaOical  Courts,  sdly,  If  the  prohibition  and  con*  ' 
iultation  were  «/««  Mc  body  of  the  matter  aad  the  fubflance  of  ii  ;  tor  otherwife  he  fhall  be  put 
tnany  times  to  try  the  fame  matter,  which  is  full  of  vexation.     Poph.  159.  Pafch.  1  Car.  B.  R. 

Bowry  ▼.  Wal'ington. The  cafe  was  thus,  viz.  W.  libelled  agamft  B.  for  tithes,  who  upon 

fnggeiling  a  modus  had  a  prohibition,  and  an  attachment,  and  declared,  and  ifl'ue  found  for  the 
dcfeodani,  and  upon  a  confultation  granted  fentcnce  was  given  againft  fi,  who  appealed  and 
prayed  a  new  prohibition  and  had  it.  Noy  moved  for  a  confultation,  ift.  Becaufe  a  prohibition 
and  attachment  upon  it  are  but  one  fuit  for  the  contempt,  and  when  once  tried  {hall  not  be  tried 
again.  And  as  to  this  ilatute  heconfefTcd  the  printed  book,  and  alfo  ii  the  extrad  of  the  parlia* 
mept,  one  roll  remaining  in  the  Tower  is  (the  fame  jud^e)  hut  the  parliament  ro// itfelf,  and  the 
petition  is  (liceat fue  Judici  ecclejiaflicofive  diocejf.  eidcm  an  hujufmodi)  and  the  anfwer  to  the  petition 
IS  (one  confultation  granted  fuHiceth  in  this  cafe)  and  the  parliament  roll  itfclf  was  brought  into 
court  and  viewed  ;  but  he  faid,  that  if  it  were,  as  <n  the  printed  book  and  cxtra£l  ;the  fame 
lodge),  it  (hall  not  be  intended  the  fame  perfonal  judge,  but  the  fame  judge  of  conufance  of  the  fame 
ioraiidion  or  caufe,  to  avoid  infinity.  Poph.  159.  Pafch.  I  Car.  Bowry  v.  Wallingtoit. 
Mm.  418b  S.  C.  and  Doderidge  and  Bridgman  faid,  the  appeal  was  the  party's  own  a£b,  and 
tbereliDre  in  this  caCe  the  intent  of  the  flatute  was  [ecclefiajlical  judge  in  general).  And  Jones  faid, 
it  woold  be  hard  to  have  a  new  prohibition  upon  his  appeal,  when  the  matter' is  tried  againft 

Inn.    Doderidge  ordered*  it  to  be  moved  again  when  the  court  is  full.'-— ^  S.  C.  Lat.  6. S.  C. 

1m~  75.  lays  no  confulution  was  awarded. 

Prohibiuon,  upon  the  ftatute  of  a  £.  6.  becaufe  he  fues  for  tithes  of  heath  and  barren  ground 
^ridun  7  years  after  the  improvement.  The  defendant  pleads  the  Statute  of  50  E.  3.  cap.  4.  and 
ibtt  at  ano^er  time  a  prohibition  was  granted,  and  confultation  thereupon,  therefore  he  fhall  not 
now  hawcanoiber  prohibition.  It  was  fhewnthat  the  confultation  was  not  upon  thefuhflanct  of  ike  pro* 
kikitigu,  tobecaule  he  did  not  prove  by  two  witncJes  the  fuggejlion  within  the  6  months,  and  it  was 
thereupon  demurred.  It  was  refolvcd,  that  the  confultation  being  granted,  for  not  proving  the 
Inggcfbon  by  two  witnefles,  aecordins  to  the  Statute  of  a  E.  6.  and  not  upon  the  fubflance  of  the 
^f^gff&Hm  for  want  of  its  verity,  or  ior  the  infufHciency  thereof,  it  is  not  within  the  Statute  of 
§oi,  ^  cap.  4,    fgr  that  is  intended  where  confultation  is  granted  upon  the  fubflance  of  the 
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fuggcflion  being  proved  to  be  infufficient  in  verdid,  or  nonfuit  after  evidence,  and  not  where  k 
is  granted  for  the  infufficiency  of  the  form  of  the  fuggdlion,  or  in  the  proceeding  thereupon ; 
wherefore  it  was  adjudged  for  the  plaintiff;  efpeciaily  as  this  cafe  U,  for  that  it  is  a  collateral  caufc 
out  of  the  fuggeftion,  and  no  caufe  of  confuUation  at  the  time  of  the  ftatute  made.     Cro.  C.  ao8, 

209.  pi.  3.  Hill.  6  Car.  B.  R.  Stroud  v.  Uofkins. To.  831.  pi.  3.  S.  C.  accordingly,  and  ihai 

the  defendant,  notwithftanding  his  plea  in  bar  of  the  prohibition,  nay  plead  in  chief  to  the 
matter  of  the  fuggeftion»  and  if  he  will  difpute  it»  then  he  (hall  have  fever^  confuUations  upoa 
the  faid  libel. 

A  motion  wai  made  for  a  prohibition  to  a  fuit  for  titke  Iambi  upon  fuggeftion  of  a  modus  ta 
pay  a  ^  a  lamb  for  lambs  falline  in  the  plaintiff's  farm  in  the  parifli.  Jt  was  objrded,  that  a 
prohibitien  was  granted  before  to  nop  this  I'uit  upon  a  fuggeftion ;  which  was  tried  and  found  for 
the  plaintiff,  and  a  confultation  granted ;  but  it  was  anfwered,  that  that  fuggeftion  was  for  every 
lamb  which  fell  in  the  pariOi,  whe.eas  this  is  only  for  Iambs  falling  in  a  particular  farm,  and  (• 
not  within  this  ftatute.  But  the  Court  inclined  againft  a  prohibition,  by  reafon  of  the  (aid  ftatutc 
s  Vent.  47.  Trin.  1  W.  &  M.  C.  B.  Anon. 

Upon  a  mo.  3.  If  a  confultation  be  once  grantedi  the  party  fhall  never 
foive^a^o-  ^*^^  another  prohibition  i« /A^  yj/w^  caufe.  Le,  130.  pU  177. 
Mbition       Trin.  30  Eliz.  B.  R.  in  the  cafe  of  Stranfliam  v.  Medcalf^  fays 

granted  to    it  was  fo  holden  in  the  cafe  of  Hoikins  v.  Jones, 
le  spiritual 

Court  upon  a  libel  for  tithes,  the  Court  took  this  rule ;  when  a  confultation  is  lawfully  granted, 
there  a  new  prohibition  (hall  not  be  granted  upon  the  fame  libel ;  and  yet  they  qualified  that 
with  this  iijftrence^  that  whtn  a  confultation  is  granted  upon  any/avit  9ft%e  prokihttiom  in  form  by 
mifprilion  of  the  clerk,  or  by  mif-pleading  of  any  ftatute,  or  fuch  like,  there  a  new  prohibition 
may  be  granted  upon  the  fame  libel ;  but  if  confulution  be  granted  npifn  the  right  of  the  thing  im 
fuefiion,  there  a  new  prohibition  (hall  not  be  granted  upon  the  fame  libel*  a  £rownl.  847. 
Fuch.  7jac.  Anon. 

[n  -|  Where  the  plaintiff  in  prohibition/itVrJ  in  his  proof,  and  thereupon  a  confultatioa 
5^  J  was  awarded,  afterwards  upon  appeal  in  aifother  court  a  new  prohibition  was  award- 
ed. Cited  Palm.  418.  in  the  Cafe  of  Bowry  v.  Willingford,  as  Mich.  21  Jac.  Davy  v.  Cocka.— • 
S.  C.  cited  LaL  7.  by  name  of  Davis's  Cafe.— >S.  C.  cited  Lat.  75.  by  name  of  Cockeril  v.  Davis* 
«— ^S.  P.  The  granting  the  confultation  for  want  of  proving  a  modus  fuggefted,  being  only  colla* 
teral,  and  not  granted  upon  the  right,  a  Keb.  719.  Mich,  aa  Car.  a.  B.  R.  in  the  Cafe  ot  Brigg* 
ham  V.  Robfon.— But  Comb.  63.  Mich.  3  T^c.  a.  B.  R.  Anon.  HoUoway  J.  faid,  that  after  a  con- 
fultation awarded  for  not  proving  his  fnggejiion^  &c.  the  party  (hall  be  forever  barred  from  hawing 
another  prohibition  on  the  (ame  libel. 

» 

4.  A  prohibition  was  granted  to  a  fuit  for  tithes  upon  ^Jitg* 
gefiion  of  the  lands  being  barren  and  fte^uly  improved  ^  hereupon  a 
trial  is  had  on  a  declaration  on  the  prohibition^  and  a  verdiB  for 
the  parfon,  that  the  lands  were  not  barren,  and  thereupon  is  a 
confultation^  and  he  proceeding  there  gets  a  fentence,  from  thence 
there  is  an  appeal  to  the  Arches,  and  there  they  enter  an  aiJega^ 
tion  that  the  land  is  barren,  and  the  Court  there  is  proceeding  to 
repeal  the  fentence,  becaufe  barren  land,  though  contrary  to 
the  verdict  at  law;  and  upon  all  this  matter  the  Court  grants  a 
prohibition  quoad  the  allegation  of  barren  land.  2  Show.  195. 
pi.  195.  FafcL  34  Car.  a.  B.  R.  Owen's  Cafe. 

(O.  a.  7)    Contempts  to  Prohibitions.    Puniflicd 
How,  and  Where.     And  Pleadings. 


*  In  fuch  a  X*  A  TT ACHMENT  upon  a  prohibition  was  fued,  inafiniich  as 
«*^  ^"  -^  the  defendant  ^M^J  in  Curia  Cleri  of  layfee  contrary  to  tho 

Swd  for  t^^^^  ^ftht  king,  and  counted  that  he  delivered  the  prohibit 
the  reafon  tion  in  prefence  of  certain  perfons  ;  Mowbray  faid  *  lie  has  fued 
fVcA  hcrt    no  plea  contrary  to  the  prohibition  of  the  lungf  prift.    Thorp 

faid 


fud^  you  fhall  not  have  fuch  pica  5  for  if  no  prohibition  was  dc-  ^y  Tjjorp. 
Hvercd  to  you,  and  you  had  fucd  there  of  fee,  you  had  com-  ^^  dcfen- 
mitted  a  contempt ;  for  the  ftatute  is  a  prohibition  in  itfelf,  and  dam  faid, 
the  s^  was  taken  that  he  had  fwt  fued  any  plea  of  lay^fee  in  the  thathedid 
S^tual  Court y  prtfi  \  and  the  others  e  contra.    Br.  Attachment  [heSpiHtMl 
for  Prohibition^  p4.  9.  cites  21  £•  3.  29.  Coan  of 

LtyFeebe* 
fere,  nor sftcr,  the prohibitioBt  Prift,  and  the  othert  e  contra.  Br.  Attaint,  pi.  14.  dtes  at  £.  3. 38. 

2»  Attachment  upon  a  prohibition  lies  in  the  county  ivhere  the 
Jummbns  to  appear  in  the  Spiritual  Court  was  made,  though  the  plea 
and  the  excommunication,  which  is  a  grief,  was  in  another  county, 
Br.  Attachment  fur  Prohibition,  pi.  3.  cites  44  £.  3.  32. 

3.  Attachment  upon  a  prohibition,  becaufe  the  defendant  held 
plea  of  great  trees  afier  prohibition  delivered  to  him,  and  bcjaid  that 
be  held  plea  dejilva  cadua  by  reafon  of  a  confultation  to  him  direBed 
after  the  prohibition,  abfque  hoc  that  he  held  plea  of  other  than  dejilva 
c^dua  \  and  no  plea,  for  he  ought  to  traverfe  abfque  ho^,  that  he 
held  pUa  if  great  trees ;  for  per  Belk.  filva  caeduais  all  that  which 
is  fit  to  be  cut  and  wiQ  grow  again,  and  every  tree  cut  will 
grow  again  if  it  be  kept  from  beads,  fo  that  by  this  word  filva 
csedna  *  priefts  fue  for,  or  claim  tithes  as  well  of  great  trees  as  •  Ortg.  it 
of  fmall,  and  it  was  never  (een  that  tithes  fhould  be  demanded  (Priftespurt 
of  great  trees,  nor  of  timber,  by  which  he  ought  to  traverfe  that  ^^^^) 
he  did  not  hold  plea  of  great  trees,  quod  curia  concefiit.    Br. 
Attachment  fur  Prohibition,  pi.  5.  cites  50  E.  3.  id* 

5.  The  Prior  of  £.  brought  attachment  upon  a  prohibition  Br.  Qulo* 
againft  the  colleAors  of  tenths  and  fifteenths,  and  counted  that  zime,  pLt. 
he  delivered  to  them  a  prohibition  in  the  prefence  of  certain  ^^r^im^ 
pcrfons,  that  thcyjhould  not  dijlrainfor  certain  rents  ijftdng  out  of  prifonment, 
terttan  teneynents  held  of  ^ him  in  London;  and  notwithlkanding  this  pi- 1>*  ci^« 
they  had  taken  certain  fums  of  rents  of  certain  of  the  tenants  of  %  9'       n 
the  prior  for  tenths  afore(aid  tortioufly,  &c.    They  juftified  for      L  59  J 
tithes  arifing  out  of  the  lands  of  the  religious  ,  purchafed  after 

21  £•  i»  becaufe  the  ward  in  London,  in  which  the  tenements 
lay,  was  not  fufficient  of  goods,  they  took  the  rent  of  the  tenants, 
becaufe  the  day  of  payment  was  come,  and  becaufe  the  tenants 
had  paid  the  fifteenth  for  their  coods,  therefore  per  Cur.  the 
prior  fhali  not  pay  tenth  for  the  lame  tenements,  and  therefore 
the  defendants  were  condemned,  and  the  damages  taxed  to  lof. 
and  the  coUeffors  capiantur.  Br.  Attachment  fur  Prohibition^ 
pL  7.  cites  7  H.  4.  33. 

5*  Attachment  upon  a  prohibition,  the  fm/ ttra/ /M»/V//tfa- 
fym  contra  probibitionem  nojttam,  and  did  not  count  that  prohibition 
nsHtt  delivered  to  the  defendant,  by  which  the  defendant  demanded 
judgment  of  the  coimt  fortius  default;  and  per  Cur.  he  ought 
to  count  it,  and  yet  it  is  not  traverfable.  Br.  Attachment  fur 
prohibition,  pi.  i. cites  9  H,  6.  6\. 

6.  Prohitrition  ifllied  to  a  bailiff  not  to  hold  plea  in  aAion  between 
J.  C.  9Dd  W*  D.  and  after  attacoment  upon  the  fame,  prohibition 
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was  brought  againjl  the  bailiff  and  thi  plaintiff y  bccaufc  they  pro-' 
ceeded  contrary  to  the  prohibition  of  the  king ;  and  per  Newton 
clearly  the  adlion  doth  not  lie  againft  both,  becaufe  the  prohibit 
tion  was  direded  only  to  the  bailiff^  fo  that  the  plainti£f  has  not 
committed  any  contempt  5  but  per  Afcue  the  ftatnte  is  a  prohi^ 
bition  in  itfelf^  and  fo  the  action  lies  well  againft  bothy  quare  indejr 
for  the  reafon  was  that  the  bailiff  held  plea  of  40s.  which  belong 
to  the  king's  court,  and  it  feems  that  there  is  not  any  ftatutc 
thereof,  but  only  the  common  law  5  and  it  feems  that  the  at- 
tachment is  the  original,  and  the  prohibition  and  the  refuung 
to  obey  it  is  the  ground  and  caufe  of  the  adlion,  but  the  attach-  - 
ment  is  the  original  and  the  a^lion.  Br.  Attachment  fur  prohi* 
bition,  pi.  II,  cites  19  H.  6.  54. 
And  ibid.  7*  A  man  (hall  have  an  attachment  upon  a  prohibition  againft 
40.  (I)  in  ihc  the  judge y  if  he  refufe  to  receive  the  prohibition  y  and  to  .admit  of  it. 

r.T    F-N.B.4o(K) 

fayt,  where  there  (hall  be  an  attadiment  againft  the  judge  and  the  party  by  a  fcveral  pone  pervad. 
See  33  £.  3.  Brief  91s.  For  the  z6i  of  the  judge  is  depending  on  the  fuit  and  a£l  of  the  P>rty» 
and  fee  there  an  attachment  on  a  prohibition  againft  the  plainlijfand  the  judge,  where  the  prohibit 
tion  ufos  direStd  aniy  to  the  judge,  and  held  by  Newton  not  good ;  for  the  plaintiff  in  tlie  fuit  tlierc 
(hall  not  anfwer  to  the  contcxnpt,  but  only  to  the  trefpafs ;  becaufe  no  prohibition  was  direded  to 
bim,  and  £0  he  cannot  be  joined  in  the  aflion.  But  AyfcouRh  contra,  that  the  law  is  in  itfelf  a 
prohibitioiif  and  fo  there  needs  no  mention  of  any  prohibition,  and  therefore  the  plaintiff  (hall 
anfwer  for  the  contempt,  as  in  a  premunire,  &c.  which  Norton  agreed,  bad  the  prohibition  been 
direded  to  both  of  them,  and  yet  this  furmife  is  not  traverfable.  19  H.  6.  54.  a.  ^.  See  accord* 
ingly  of  the  matter  of  the  prohibition  that  it  is  not  traverfable.  9  H.  6.  61.  a.  si  £.  3. 29*  >•  3^.  b. 

So  where  a        8.  If  a  parfon  libels  for  tithesy  and  a  prohibition  is  brought, 

u^M^nerir  ^'^^  *'  libels  for  tithes  of  another  yeary  the  firjl  not  being  determined^ 

fora/linha-  an  attachment  fhall  be  awarded.  Per  tot.  Cur.  Mo.  599.  pL  824.* 

^j7tf»^,  and  Mich.  37  &  38  Eliz.  Sharrincton  v.  Fleetwood. 

^prohibition  .  . 

is  granted  for  one  who  is  fued,  if  the  parfon  fues  another  upon  the  fume  title  before  thefrft  is  dcter^ 

mined,  an  attachment  lies.  Mo.  599.  pi.  824.  Mich.  37  &  38  Eliz.  Sbarington  v.  Fleetwood. 

The  parfon  of  B.  libelled  for  tithe  milkof  8  kine  depafturing  in  BI.  Acre  in  his  parifli ;  defend- 
ant  orefcribed  to  pay  loj.  a  year  to  the  parfon  for  the  tithrs  of  that  field,  which  plea  being  re- 
fufcd,  a  prohibition  was  granted,  and  an  injuuAion  againft  the  judges,  dolors,  pro^ors,  &c. 
Afterwards  the  fame  parfon  libelled  again  againft  the  fame  pariftiioncr  for  the  fame  tithes,  bal 
there  v  as  no  difierence  in  the  a  libels,  only  that  the  latter  iibel  tvas  for  a  Ufs  number  of  kine  than 
ihe  (irft,  whereupon  the  parifliioner  prayed  an  attachment,  which  the  Court  granted  ;  for  other- 
wife  a  prohibition  fbould  be  granted  to  no  purpofe.  Lc.  111,  pi.  151.  Fafcb.  3o£liz.  C.  V. 
Stafford's  Cafe. 

I  60  ]  (P.  a)  Confultation.  In  what  Cafes  it.  fliall  be 
IT^  granted. 


Hob.  iga. 

pi.  242.5.0. 


^  ties  go  to  iflue  upon  the  fuggeftion,  and  the  iffue  isfmnd. 
againft  the  plaintiff  in  the  prohibitiony  yet  if  it  appears  to  the  Court 
upon  the  finding  of  the  jury  that  there  is  good  difcharge  of  tithes  upon 
a  niodus  decimandi,  though  the  plaintiff  has  mijiaken  his  iffue^  no 
confultation  fhall  be  granted  5  becaufe  it  appears  that  they  ought 
not  to  bav  c  jurifdiftion  thereof  in  the  Spiritual  Court.  Hot»rt* 
Reports,  Cafe  259.  Berr^^^  Cafe.] 

[2  At 


latopttfon;  60 

(ik  Ai  ^bpon  a  prohibition  the  ijjiie  be  whether  all  the  land  zrt  K®^-  *9«- 
ticb  nparyh  ought  to  be  dtfcharged  of  tithes  for  a  certain  modus  dcci-  ^  '***'• 
mandi,  and  the  jury  finds  that  all  the  land  except  certain  acres 
ought  to  be  difcharged  ;  but  not  thofe  acres,  &c»  though. the 
ifliie  be. found  againft  the  plaintiff  in  the  prohibition,  yet  no 
confultation  £hall  be  granted  for  any  of  the  land,  but^^r  thofe 
acruy  inafmuch  as  it  there  appears  that  there  is  a  good  diicharge, 
and  real  compofition  for  it.  M.  15  Ja.  B.  between  Perry  and 
Bawtrj  adjudged.  Hobart's  Reports.  I59.  Same  [cafe]  yet 
there^  becaufe  the  fuit  wa^  for  tithes  in  kind  put  of  the  land  ex- 
cepted only,  the  confultation  wa$  granted ;  for  there  the  fuit 
was  well  founded.] 

[3.  In  a  prohibition,  if  plaintiff  declares  that  he  is  feifed  in  fee  of  Sec  Difmet 
a  mejfuages  and  2  nulls^  and  that  he  and  all  thofe  ivhofe  eftate  he  f^^i  J'Iq^^ 
fsfc,  have  ufed  to  pay  20s.  to  the  parfon  in  lieu  of  all  tithes  ifluing  Kotet there* 
out  of  thofe  2  meiTuages  and  mills,  and  that  he  has  ereBed  de 
novo  2  nevf  mSlr  within  the  faid  2  meffuages^  for  which  alio  he 
ought  to  be  difcharged  of  payment  of  any  tithes  by  the  law,  and 
that  defendant  has  fued  him  in  Court  Chriflian  for  tithes  of  the 
4  mills ;  to  which  the  defendant  pleads  for  a  confultation,  and 
traverfes  the  prefcription  as  to  the  2  meiTuages  and  2  ancient  mills, 
upon  which  they  are  at  iflue,  and  as  to  the  2  new  mills  a  demurrer 
is  joined^  and  after  the  plaintiff  is  nonfuited  upon  trial  of  the  pre^ 
fcription.    This  determines  the  demurrer  alio,  and  therefore  a 
conlultation  Ihall  be  granted  for  the  whole.      Mich.  13  Car. 
B.  R.  between  Goodwin  and  Smith,    Per  Curiam  adjudged.  This 
concerns  Torrington  Mills  in  the  county  of  Devon.] 

[4.  If  the  declaration  in  a  prohibition  be  good  and  the  plea  for  a  Mich.  \% 
eonfultation  be  infufficient,  and  yet  iffue  joined^  and  afpecial  verdiEi  J^c.-^ 
found,  by  which  the  plaintiff  has  not  any  caufe  to  have  a  pro- 
hibition, yet  if  this  which  is  fo  found  be  impertinent  to  the  iffue^ 
no  confultation  (hall  be  granted.     Co.  11.   PriddU  and  Napper 
15.  adjudged.] 

£5,  After  a  prohibition^  if  the  party  will  fubmit  himfelf  to  the  it  (houM 
judgment  tf  one  whofurmifes  that  he  has  jurifdiBton  (where  he  has  "^^^fJ^"^" 
met  any)  yet  no  confultation  fhall  be  granted.     7.  H.  4.  10.]  ^^ie  pope't 

collector.    Br.  Conlultation,  pi.  s.  cites  a  H.  4. 9.<^— Br.  Jurifdidion,  pi.  20.  citei  S.  C« 

[6.  If  a  man  has  a  prohibition  upon  a  libel  for  tithes  of  faggots^ 
t^on  afuggeftiony  that  they  were  made  ofgrczt  trees  above  20  years 
rfage  I  and  in  the  fuggeftion  the  quantity  of  the  faggots  is  miftaien^ 
jet  if  it  appears  that  he  makes  his  fuggeftion  according  to  the  copy 
eftbe  libel  given  to  him  by  his  proAor,  no  confultation  fhall  be 
granted  ;  m  by  the  Statute  of  2  H,  ^,  he  ought  to  have  a  true  copy 
^the  Ubel^  M.  4  Ja.  B.  R.  between  Swinnerton  and  Mann.  Ad- 
judged.] ^  r     ^      n 

7*  It  was  agreed  in  the  parliament  at  Sarum,  that  confultation  L    ^^    J 
li«  of  Jiha  cadua^  notwithftanding  that  they  are  renewed  an- 
nually.   Br.  Confultation,  pi.  11.  cites  the  Regifter. 

9.  Confultation  after  prohibition  ihall  not  be  direAed  to  the  S.  P.  Br. 

Spiritual  ^^^^^^^ 


6 1  l^togiutlom 

•p»  ^'  7"    Spiritnal  Court  to  hold  pica  in  cafe  of  defamniions\  for  the  ciirfc 
S^ito.      belongs  to  the  King's  Court  j    by  aU  the  juftkes.     Br.  Jurifaic- 
tion,  pi.  ^6*  cites  the  Regifter. 

p.  Citation  was  fued  in  the  Spiritual  Court  againft  a  feme  file 
npmfiander^  and  the  Ubel proved  for  the  plaintiff;  upon  which 
lixtCmrt  awarded  loL  to  the  party  for  his  cofts^  and  for  the  defa^ 
motion  ;  and  after  the  feme  toot  baron^  and  made  the  baron  her  exe^ 
eutar^  and  dud ;  afterwards  citation  noas  againfi  the  barony  as  exe* 
cutor  (f  hisftme^  to  pay  tbefum  to  the  party ;  upon  which  pro«- 
hibttion  was  fued^  and  the  other  prayed  confultatjon  \  and  by  the 
opinion  of  the  Courts  becaufe.  the  flander  is  fpiritual^  and  they 
cannot  award  better  recompence  than  moneys  and  that  the  baron 
has  proved  the  teftament  of  the  ferae,  therefore  it  was  agreed, 
that  as  {he  made  him  executor,  a  confultatlon  ihall  be  granted. 
But  feveral  ferjeants  e  contra,  and  that  the  Spiritual  Court  can- 
not award  a  fum  of  money,  and  that  the  flandejF  dies  with  the 
perfon,  and  all  that  depends  upon  it  likewife.  But  Brooke  fays^ 
it  feems  to  him,  that  it  is  a  debt^  and  by  the  death  of  the  feme  the 
debtfball  not  run  upon  the  baron  \  but  it  feems,  by  the  probate  of  the 
tefiament  he  has  taken  ttpon  him  to  pay  it  in  lanv*  Br.  Confultation^ 
pi.  5*  cites  12  H.  7.  22* 
Xjif  a  man  io.  It  feems,  that  where  the  Spiritual  Court  is  prMKted  t^ 
'&"im^f^  AcA/  plea  of  a  thing  whereof  the  plea  belongs  to  them^  that  in  thofc 
aJS^ufi    ^^  cavitation  lies.    Br.  Confultation^  pi.  7. 

and  the  other  farty  geti  prohibition,  the  plaintiff  fliaU  have  confultatioo ;  for  it  is  merely  fiirihuif^ 
and  triable  in  the  Spiritual  Court,  fir.  Confulution,  pi.  9.  cite*  38  H,  6w  i^.-—  But  where  a 
prohibition  is  granted  ofjuch  matters,  for  which  MSioms  lie  at  common  law,  a  cotU'uItatioo  (hall  not  be 
granted.    Br.  Coafulution,  pi.  6.  cttei  ta  E.  4.  20. 

Ihc  jufticcs  foid,  that  properly  a  confulution  ought  not  to  ht  granted,  ha  in  cafe  mhere  a  una 
eennot  recover  at  the  conanim  law  in  the  king**  courts.  F.  N.  B.  53.  (H)— *-It  docs  not  lie  of  a 
thing  which  a  man  may  recover  in  a  lay  court.     Br.  Confultation,  pi.  7. 

1 1 .  When  a  cortfultation  is  once  dttly  granted^  the  Cottrt  Chri/Haa 
may  proceed,  notwith/landing  the  party  purchafe  a  new  prohibition^ 
direfted  to  them,  if  the  libel  be  not  changed.  F.  N.  Bi.  45* 
(A)  (ays,  quod  vide  by  the  ftatute  of  50  £.  3.  cap.  4. 

1 2.  Prohibition  for  tithee  againft  the  defendant,  farmer  of  the 
reAory  of  Fritptender,  in  the  county  of  Efiez  i  and  ftsrmi/eth^ 
that  from  time  whereof,  &c.  he  had  ufedtopay  /^s.per  annum,  in 
difcharge  of  all  tithes ;  and  his  proofs  were,  that  he  uied  to  pay 
4/.  6d^  per  ssBom  \  and  upon  this  variance,  a  confultadoB  was 
prayed ;  and  becaufe  it  appeared,  that  there  were  not  any  tithes 
due  in  kind  to  the  parfon^  as  he  hath  fued^  but  it  is  a  modus 
decimandi,  although  not  in  iuch  manner  as  the  plaintiff  fiir* 
mifeth,  the  Court  held,  that  the  defendant  (hoidd  not  hs^e 
confultation ;  for  he  had  not  any  caiifefor  tithes  if  thai  bmd ;  and 
it  was  ruled  accordingly.  Cro.  £liz.  219.  pL  13.  Pafch.  43  £liz* 
in  C.  B.  Beal  v.  Webb,  cites  2  Elia.  Dy.  171. 

13.  A  prohibition  was  granted  upon  fuggeftion  of  a  motksd^ 
cimandi.  Afterwards  2  confultation  was  prayed,  and  granted,  Jif 
to  offerings',  becaufe  the  modus,  &e.  does  not  go  to  the  peribiuilty. 
Mar.  8i.  pi.  i3X* Pafch.  16  Car.  Anon.  14*  ^ 


14.  It  3$  movedy  that  wh^re  a  ^hUntmH  was  6  months  Snct 
graftud  for  ftay  of  a  fuit  in  the  Ecclefiaftkal  Court  at  Hereford, 
ttpoH  fitrmifef  that  the  lands  are^  held  in  capite  ;  whereas  it  i^^feared 
iy  letters  j^ents  thereof^  that  the  lands  nvere  haUenofEq/l  Greenwich  ; 
therefore  confukation  was  granted,  unleis  caufe  ihewed,  and  the 
party  to  pay  double  cojlsy  according  to  the  ftatute  whereby  the  pro- 
hibition is  granted.  Cary^s  Rep.  113,  xi4«  Wolfe  v.  Merrick 
Cliuns. 

15.  The  Temporal  Court  may  well  try  the  regularity  of  a  depri-  [    62    1 
vation,  and  if  it  is  within  their  jurifdidioni  we  will  admit  the 
jufHce  of  their  proceedings  where  they  have  authority.    Per 

Holt  Ch.  J.  Comb.  134.  Trin.  i  W.  &  M.  B.  R.  in  the  Cafe  of 
Crawley  ▼.  Oldifh. 

itf*  A  prohibition  was  granted  upon  fugge/Hon  ofacujhmtopay 
f»  tithes  fir  agifbnents  of  barren  cattle  \  and  in  a  declaration  upon 
the  prohibition,  iilue  was  joined  upon  the  cuftomy  2nA  found  fir 
the  phttn6ff\  and  notwithftanding,  becaufe  it  was  void  in  law^  a 
confultation  was  awarded.  Lord  Raym.  2  Rep.  1 162.  cites  ^it  as 
adjudged.  HilL  8  W.  3.  B.  R.  in  the  Cafe  of  Dix  v.  Woodfon. 

1 7.  If  VL  prohibition  be  granted  before  fintence,  and  not  delivered  till 
esfier  ientence,  the  matter  being  of  ecdefiaftical  conufance,  the 
Cburt  will  grant  a  confultation  \  for  it  is  a  prohibition  after  fen« 
tence.  Comb.  448.  Trin.  9  W.  3.  B.  R.  Gibbons^s  Cafe. 

(Q^a)     Confultation.     At  what  ^ime^  and  out  of 

what  Courts  and  Howm 

1.    QiUARE  impedithj  iht  king,  who  recovered  the prefentationy  Br.  CondU 

**^^iwirf  bis  clerk  in,  tuho  after  died,  and  another  in  by  the  col"  «*<>"«»  P*« 
lotion  of  the  bijbopj  and  F.  made  fpoliation^  by  which  ^^  prefentee  of  ^^^^^  *^"^ 
the  hifiopfued  fpoliation  in  the  Spiritual  Court,  and  the  other  got  pro^ 
hibitkn  upon  certaisi  matter,  and  the  other  got  confultation  upon  condi* 
tion  that  it  fhould  not  impugn  the  prefentation  of  the  king ;  bj  which 
confukation  the  other  was  oujled,  andfued  in  Chancery,  fupp^ng,  that 
this  cofUiiltation  was  in  defiafance  rf  the  prefentation  of  the  king,  and 
becaufe  the  prefentee  ot  the  king  was  in  all  his  life,  and  the  fpo* 
Uation  does  not  go  in  defeafance  thereof,  nor  any  thing  to  the 
right  of  the  king ;  and  if  any  tort  ihall  be,  it  is  to  the  bilhop 
who  fliade  collation,  and  not  to  the  king ;  dierefore  the  defend- 
ant wis  difmifled.    Br.  Confultation,  pL  10.  cites  43  £•  3. 

2.  If  a  prohibition  be  granted  by  the  Court  of  .C.  jB.  a  con-  Br.  Coaful; 
fttltation  may  afterwards  be  granted  out  of  C.  B.  if  it  ap-  ^^^^ 
pears,  that  the  matter  is  fpiritual ;  quod  nota.    Br.  Prohihition>  c, 

pL 6.  cites 38H. 6.  14.  Per Moile  J. 

3.  libd  againft  the  Bifhop  of  L.  for  refu/ing  to  admit  the  plains 
lagpr^iaaed  to  the  church  of  P.  The  \Aikaf  fuggefted  for  a  prohi- 
bitKin^  that  there  is  nofuch  reSory  with  cure  of  fouls  in  the  diocefe, 
test  it  is  only  a  pprpetud  vicarage.  It  was  objeoed,  that  a  confult- 
atioa  ought  not  to  be  granted  i   for  whether  there  be  fuch  a 

reitory 


J 


ftftory  br  not  fliaB  be  tried  here;  blit  afterwards j  by  alien t  ot 
the  parties,  a  tonfultation  was  granted  quoad  inllitutioncm  of 
the  plaintiff,  but  that  they  fhould  not  proceed  farther*  Le.  1 8 1* 
pi.  255.  Trin.  31  Eliz.  B.  R.  Slugg  Vi  the  fiiihopof  Llandaff. 

4.  Prohibition  for  fuiiig  for  tithes  of  faggots  of  oak  and  elm^ 
cautioufly  making  his  libel  for  faggots  which  were  of  beech  and 
thorn  \  the  defendant  prayed  a  confultation,  ita  quod  he  fhould 
not  meddle  with  the  faggots  of  oak  and  ehn ;  for  otherwife  the 
party,  that  makes  the  faggots,  may/>^  cauielam  put  in  a  flick  of 
great  wood  into  the  faggots,  and  fo  prejudice  the  parfoh  of  all  the^ 
tithes  of  the  refidue.  But  the  Court  faid,  if  it  be  fo  the  party 
mufifhenv  the  fpedal  matter  pro  confultatiane  habenda^  that  the  oak 
and  elm  are  fo  intermixed  x!l^2X  he  cannot  do  otherwife,  and  pray  a 
amfultation  as  io  that  which  was  thorn  and  beech.  And  fo  it  was 
done  in  Molyn's  and  Dawes's  Case,  where  fuch  a  fpecial  con- 
fultation  was  granted  upon  fuch  fpecial  plea^  but  as  it  is,  he  can 
have  no  confultation  for  any  part.  Cro.  £liz.  347.  pi.  1 8.  Mich. 
36  &  37  Eliz.  in  B.  R.  Buckhurft  v.  Newnton. 
L  ^3  D  5-  No  confultation  can  be  granted  out  of  term,  becaufe  it  is 
an  award  of  Court,  and  is  final,  and  cannot  be  granted  by  all 
the  judges  out  of  term,  nor  by  any  of  them  in  term  otst  ofCourtm 
12  Rep.  41  Fuller's  Cafe. 

6.  A  confultation  was  granted  quoad  procurations  demanded ge» 
Tierallj ;  but  if  the  plaintiff  denied  the  quantum,  then  a  prohi- 
bition.    Raym.  360.  Pafch.  32  Car.  2.  B.  R.  Kirton  v.  Guilder. 

For  more  of  ProhiUtion  in  General,   See  Cotttt^i  3DiflltW^ 

.|9((ttIia(jB?9  and  other  Proper  Titles. 


(A)  In  what  Per/bns  may  be,  or  fliall  be  faid  to  be. 

1.  "KTOTE,  that  the  goods  of  an  abbot  belong  to  him  daring 
j^f  his  life,  and  he  has  property  in  them,  and  may  give 
or  fell  them  ;  but  if  he  tiles,  the  property  of  the  goods  not 
given  or  fold  are  in  the  fucccffor.  Br.  Property,  pi.  36.  cites 
9  H.  6. 25. 
S.  p.  Br.  2.  A  felon  can  claim  no  property  5  contra  of  a  trefpaffer*    Br. 

fo^o'c"e'*.3    '*PP«'^'   P'-  84-  Cites  4  H.  7.  S- 

£.  4.  6.*— >S.  p.  Br.  Eftray,  pL  13.  citet  46  £.  3.  i6.~S.  P.  Br.  Ejedione,  pi  8.  cites  38  A<1 9. 

3.  A  man  outlawed  and  pardoned\a&  property  in  goods.  Agreed 
per  Cur.  Owen  1 16.  Mich.  29  &  30 1^.  Knowles  v.  PowelL 

4.  Executor 


4.  Executor  has  no  property  in  the  goods  which  he  has  as  s.  P.  Pet 
jcxecutor.    Per  Williams  J.     3  Bulft,  6.  Hill.  12  Jac»  in  cafe  of  j.^jbi^^g. 
Waller  v.  Hanger.  m  s.  c-s. 

r.Perncm- 
iog  Cl».  J,  Ibid.  1 1 .  m  S.  C^S.  P.  Per  Docberidge  J.  Ibid,  18.  in  S.  C. 

5.  A  man  may  have  a  property,  though  not  in  himfelf^  as  in  the 
C2fe  o{  jointenatits^  where  it  is  not  in  one  but  in  both.  Arg. 
3  Mod.  py.  Hill    I  Jac.  2.  B.  R.  in  cafe  of  Upton  v.  Dawkin. 

6.  If  £r  man  hires  an  horfe  for  a  particular  time  to  ride  fuch  a  Brownl. 
joum^,  he  hath  a  fpecial property  m  the  horfe  during  that  time  ^^Vt*^* 
(tgainjl  all  metiy  even  againft  the  right  owner y  who  cannot  juftify  YcIv.  '72.  ^ 
the  tailing  it  during  the  time  it  was  hired  for^  though  upon  ^  S.  C.  and  P, 
pretence  of  the  other's  intending  to  cozen  him  of  his  horfe,  or 

io  ride  fadm  to  any  other  place  than  was  agreed  upon.    Cro.  J. 
236.  pi.  7.  Hill.  7  Jac.  B.  R.  Lee  v.  Ackinfon  and  Brooks 

7.  Whatever  an  apprentice  gets  belongs  to  his  mafter^  and  whe- 
ther legally  apprentice  or  not,  is  no  ways  material  \  for  it  is 
enough  if  he  be  fo  defaSlo.  i  Salk.  68.  Trin.  ^  Ann,  Barber  Vt 
Penoi^, 

(B,)     In  what  Things  it  may  be* 

!•  pROPERTY  may  h^oift/h  in  apifcharyy  and  therefore  in 
-*     trci^k  <\y.W^  pifcem  pifcdria  ad  valentiam^  &c.  cepit,  the 
piaintifi*  (hall  recover  damages  by  (his  word  valentiam.  Br.  Fror 
perty,  pi.  18.  cites  the  Regifter,  fol,  95. 

2.  Trefpals  was  brought  of  J.  ^.fcotutnprifonarium  fuum  quern 
ipfe  cepit  &  de  quo  habere  debuiiTct  loc/.  pro  vita  fua  falvanda^ 

^c*  cepit>  &c.  Brooke  fays,  s^nd  fo  it  fcems,  that  a  msm  has  pro-  [     64    1 
perty  in  a  prifoner.     Br.  Property,  pi.  18.  cites  the  Regifter, 
io\.  102. 

3.  A  man  has  property  in  his  dog^  Br.  Property,  pi,  49.  cites  s.  P.  Br. 

the  Regifter,  fol.  109.  Property, 

pl.  44.  citct 

12  H.  8.  4. S.  P.  Cro.  £.  125.  pl.  6.  Hill.  31  Eliz.   B.  R.  Ireland  v.  Higgins.^As  of  a  hlood^^ 

kottnd or  mafii^.  7  Rtp  18.  citei  12  H.  8.  3.  18  H.  8.  2.— Cro.  £.  126.  pl.  6.  Arg.  cites  23  Eliz. 
that  J.  S.  brought  trefpal&  for  taking  a  bloodhound,  and  found  for  him,  and  he  recovered  lo/. 
(Uma§cs. 

4.  A  man  who  has  a  warren  has  no  property  in  the  haresy  and  Br.  Brief, 
yet  he  £hall  have  them  by  reafon  of  the  warren  ;  and  his  writ  gJ'cV  *^"** 
of  trefpafs  of  mille  lepores  was  held  good  without  fuos.     Br. 
Property,  pl.  4.  cites  3  H.  6.  55. 

5.  'W hen  favages  are  out  oftheforejly  none  has  property  in  them. 
Br.  Cuftoms,  pl.  64.  cites  7  H.  6.  36.  Per  Newton. 

6.  As  long  as  •  hanuh^  f  hernsy  J  deer^  ||  coniesy  &c.  are  in  my  •  Trefpaft 
^l  or  land,  or  in  my  warren  or  park,  I  fhall  have  an  a^lion  of  ^**  brou^t 

trefpals  of  the  taking  of  them,  therefore  I  have  property  in  them  JJ^^*  ^t^ 
as  it  fcems,  and  per  Newton,  it  fhall  fay  damas  fuas.    Br.  Pro-  p^los  efpir" 
perty,  pl.  id.  cites  22  H.  6.  59.  -™->- 

^C«  ctfit^  Sk,  apttd;  &c.  and  fo  fee  that  he  bai  property  whcD  they  are  in  hii  own  land,  as  it 

feemtt 
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fcmu.  Br.  Property,  pL  1 8.  cites  the  Regifter,  foL  1 93«— A  mao  has  ptopcity  in  jsty  ^^Rvli^  aod 
in  their  m^J.  Br.  Property,  pi.  sS.  cites  lO  £.  4.  i4.-^Br.  Property,  pL  30.  cues  16  £.  4.  7. 

f  S.  P.  Aod  Brooke  uyft  it  appears  there,  that  thofe  which  are  in  mejts  and  of  eggs  0/  wild 
$irds  in  ne/is^  the  owner  of  the  foil  has  property,  as  of  hawks,  &c.  Br.  Property,  pir48.  cites 
•  14  H.  8.  1. 

I  Trefpafr  does^Dot  lie  quod  iMmamfiam  apii ;  for  he  has  not  property;  contra  if  it  be  damam 

iuam  domitsm  cepit ;  for  in  tame  deer  the  owner  has  property ;  note  the  divcriity :  for  in  hees^ 

JotoU^  oxji/k^  as  vefavMgtt  there  is  no  property,  unlels  rutimufilu    Br.  Property,  pU  37.  cites 

43  ^-  3-  t4.--No  property  is  of  deer  in  a  park,  unlels  they  are  tame  and  rcdaimea.  3  Ler.  aay* 

Trin.  1  Jac.  C  B.  Mallock  v.  EaAly. 

)  Trelpals  was  brought  quare,  &e.  iucenUs  nuncmf«sfi$s  ^eUi,  &c.  apud  D.  cepit,  ftcand  alio 
note  this  word  pretii,  &c.  pretends  that  the  plaintiff  ought  to  recover  damages,*  and  lb  property* 
Br.  Pro|>crty,  pL  18.  cites  the  Regiller,  fol.  03.  102. 

Deer  in  a  park,  or  conies  in  a  warren,  at  Umg  Mt  they  CM/tmte  in  ^btfetri  et  BMirm,  the  owner 
has  a  fpecial  property  in  them ;  othcrwife  he  has  not,  unleis  they  are  oomefUck.  Cro.  Car.  554, 

Trin.  15 Car.  Cafe  of  Child  v.  GreenhiU. S.  P.  per  Houghton  J.  s  Roll.  R.  30.^— Sce(^ 

pL  a.  in  the  Notes.  Sutton  v.  Moody.  • 

Trefpaiswas  ^.  Trefpafe  of  taking.  30/.  the  defendant  intitled  himfelf  as  to  am 
^^^^\lc  ^^^^S*  ^J  teaXon  that  he  is  paribn  of  D.  by  which  he  took  it 
i^Ldede-  '^  ofiering,  and  delivered  it  to  N.  to  keep  to  his  life,  and  he  de- 
narttsfiis  livered  it  to  the  plaintiff,  and  the  defendant  took  it,  judgment, 
»  p*^^^^  ^c.  And  (b  it  fcems  here  that  it  is  admitted  that  a  man  mar 
cepit,  &c  have  property  tn  rtwuj  out  ofanmpurfey  oag^  or  cbeji  \  and  he  gave 
Br.  Proper*  colour  as  above,  and  juftified  the  retaking,  quod  minim;  for 
cite?  Ac^    one  penny  cannot  be  known  from  another.    Br.  Property,  pL  7« 

Regifter,        Cltes  34  H.  6.  lO. 
foL  95. 

5#  it  feems  8.  If  a  man  takes  mjfiw  wth  ^gy  and  after  Jhe  farrows  5  pigs^ 
^o\>t9f  I  £j^^j  jj^y^  replevin  of  the  fow  and  pigs,  and  iliall  recover  da* 
which  after  magcs  for  both,  quod  nota  \  and  yet  they  toere  not  inejfe  quoad 
the  taking    mimdum  before  they  were  farrowed.    Br.  Property,  pL  29. 

produce/^-     j^^j    iaE.4.5. 

nets  J  a  mare  . 

witijmif  «  cow  with  caff,  &c  But  qnarc  if  it-was  not  h^g  mtk  yong  ai  the  time  rftke  taking.  Ibid. 

9.  There  is  no  property  in  pigeons.    Sec  Br.  Property,  pL  30. 
cites  i6£.  4.  7. 
«And  therr.       1 0.  A  man  may  have  property  in  bounds,  *  ianots,  apes,  tbrufbes, 
«*«  ^^l^^  popinjays y  Sec  which  are  ferae  naturx^  if  they  arc  made  tame.  Br. 
ftnking  and  Property,  pi.  44.  cites  i  a  H.  8. 4. 

ktlKng  his 

hawk ;  though  trover  and  converfion  lies  not  hot  of  a  hawk  reclaimed,  which  may  be  knows 
by  her  varvels,  beUs,  or  by  fome  other  mark,  whereby  notice  can  be  taken  of  ber  owner.  Csow 
C.  tS.  pi.  11.  Mich.  1  Car.  C.  B.  Vincent  v.  Lefiaey. 

L    ^S    1       II*  A  man  may  have  a  property  in  z  ferret.    Arg.  Cro.  £. 

126.  pi.  6.  Hill.  31  Eliz.  B.  R.  in  the  cafe  of  Ireland  v.  Higginst 

cites  2  E.  2.  Avowry. 
The  pro-  1 2.  Abfolute  property,  cannot  be  in  any  thing  but  what  is 

SSS&cT  ^^^^  natura*  Qualified  or  poffeffbrj  may  be  of  things^fr^  natunt; 
raihnejkn^  but  thcn  It  IS  after  they  are  tamed,  and  fo  long  as  thdy  remain 
^f.  Per  Yel-  tame,  or  in  pofleffion;  but  there  is  no  property  in  lavage  beads 
b«  of  a*  ^liicb  a  man  has  ratione privilegii,  as  deer,  &c.  in  park  or  warren^ 
tame  deer     &c.  7  Rcp.  17.  b.  Trin.  34  EUz.  in  the  cafe  of  Swans. 

tberr  is  an 

abfolute  property ;  per  UiiUoD  J.  Hct  jO.  Mich.  3  Car.  C  B.  IreUnd  t.  Biggins. 

(C)  Deve/lei 


^C)    Dewfttd  or  Preferved^  by  what,  and  when. 

^.  T¥7HERE  a  man  tnters  ini^  ancthet^sfranktenement,  and  cuts    , 

^  ^  tr£esj  4md  makes  them  timber ^  yet  the  property  is  in  the 
owner  of  the  foil  till  they  be  carried  away;  per  Prifot,  quod 
Bota  ;  and  yet  the  cutting  and  carrying  away  i  immediately]  is 
notfdony,  as  adjudged  dfewhere,  and  therefore  it  feems  that 
the  property  was  never  in  the  owner  of  the  foil  as  a  chattel.  Br. 
•Property,  pi.  8.  cites  35  H.  6.  2. 

a.  If  a  man  lofes  his  goods ^  and  J.  S.  finds  them^  and  ^Ster  fells 
them  to  the  firfi  o^ner  in  market  overt  fir  artedn  mtney^  quxre  if 
die  vendor  beiiarred  in  action  of  debt  for  the  money  or  not  \ 
for  the  fale  feems  to  be  void  \  becaufe  the  property  was  never 
out  of  the  owner.    Br.  Property,  pi.  27.  cites  7  E.  4.  15. 

3.  In  trefpafsi  the  defendant  faid^  that  the  place  is  lO  acres, 
vubicb  was  the  franktenenunt  ofS.  and  he  has  hisjervant,  and  by  his 
fommand  enterjed^  and  S.  tock  theheafis  damage feafanti  and  delivered 
them  t9  the  defendant  to  put  them  inpoundy  &c.  ^vhich  he  did,  &c. 
and  it  was  held  a  good  plea ;  for  byfuch  taking  the  property  is  not 
mit  rf  the  plaintiff :  for  if  it  was  then  the  plaintiff  could  not  have 
trefpafk  againft  the  focond  trefpafibr.  Br.  Trefpafs  pi.  329. 
ekes  12  £.4. 10. 

4.  The  property  of  a  cow  attached  is  not  out  of  the  owner  till 
he  makes  default  at  the  day.  Br*  Property,  pU  24.  cites  9  H« 
7.  6. 

5.  If  a  man  waives  his  own  goods  without  [having  done  any]  Thepre^icr- 
effenee,  and  fays,  that  he  will  not  have  them  any  longer^  this  is  no  *y  -A^r 
forfeiture,  and  he  may  retake  them  at  his  pleafure.     Br.  For-  /,„/i,  p^i* 
feiture  de  Terres,  pi.  11 2.  cites  Do£k«  and  Stud.  lib.  2>  cap.  29.  fervedtothe 

of  the  felons.  %  Le.  192.  pi.  24ft.  Trln.  a8  £lit.  C.  B.  ^ook  v.  Dennif* 

6-  If  zforefter  follows  a  buck,  which  is  chafed  out  of  the  Park  or 

firefly  altnough  he  that  hunts  him  Icills  him  in  his  own  ground, 

jet  the  forefter  or  keeper  may  enter  into  his  ground  and  re-  ^ 

take  the  deer,  by  reafon  of  the  property  and  pofieflion  which 

he  hath  in  it  by  t  he  purfuit.     Arg.  Godb.  123.  pL  144.  cites 

saH.  8. 

7.  If  I  leafe  certain  fbeep  for  %  years,  now  upon  that  Icafe  fome-  tAtfe  rftwt 
^hat  remains  in  me,  but  that  cannot  properly  be  faid  a  property,  f«^-f«  Leire« 
but  rather  z  poffibility  of  a  property  which  cannot  be  granted  over ;  ^  „^^  ^^ 
per  Windham  J.    L.e.  43.  Mich.  28  &  29  Eliz.  C.  B.  in  the  the  end  of 
cafe  of  Wood  v.  Fofker.— dtes  n  H.  4.  1 77,  1 7.  jj!*  ^«^- 

^       '  ' '      '  The  pro- 

perty of  the  leflbr  is  no  longer  than  the  fame  cattle  live,  and  the  propcrtY  of  thofe  that  fncceed  i» 
*  ia  die  Icffise;  but  it  it  other  wife  of  itadgood^  \  for  there,  if  any  thing  is  added  for  mending  or 
fcpaxnae.  &c.  the  leflbr,  at  the  end  of  the  term,  Ihall  have  the  additions ;  for  of  them  he  hath 
•Iwayathe  property,  and  they  are  annexed  to  the  principal.  Godb.  ii3«  pL  135.  Mich.  28  U 
S9  fibs.  C.  B.  Wood  v.  Aib.— Ow.  139.  S.  C. 


8.  If  goods  arc  taken  by  a  tr^pa/fer^  yet  if  the  party  from  *[  66  ] 

whom 


whom  they  were  taken,  be  attainted  of  felony,  he  fliall  forfeit 
them  (  for  the  right  and  property  remains  in  tie  tnpnery  and  the 
law  fhall  adjudge  them  in  him  until  he  makes  his  eleBion  to  the 
contrary  by  bringing  a  writ  of  trefpefi.  Cro.  £•  824.  Pafclu 
43.  Eliz.  C  B.  in  the  cafe  of  B&op  v.  Lady  Montague. 

9.  If  a  man  bring  trefpafsfor  taking  his  horfe^  and  is  harred  im 
that  oBionj  yet  if  he  gets  the  horfe  into  his  pojfejfien^  the  defendant 
in  the  trefpafs  can  have  no  remedy,  becaufe  notwithftanding 
fuch  recovery  the  property  is  ftill  in  the  plaintiff.     1  Mod,  319*  ' 
Trin.  30  Car.  2.  B.  R.  in  the  cafe  of  Put  y.  Rpfter,  al.  Iutw«« 
fterne. 
After  a  cm-       jo.  If  condemnation  be  of  goods  by  the  court,  and  they  are 
^Itifure  **  proclaimed  as  forfeited^  the  property  is  altered.     Raym.  336, 
tile  proper-  Mich.  3 1  Car.  2.  in  Scacc.  Eikens  v.  Smith, 

ty  i«  iivefttd 

out  of  the  party.    Carth.  ^27.  Trin.  6  W.  &  M.  in  Scacc  MartiQ  v.  Wiltford* 

11.  After  ajftgnment  by  commjjiomrs  of  bankrupts  the  bankrupti 
property  ccafcs.  Vent.  53.  Hill.  21  &  22  Car.  2.  in  cafe  of 
Willbraham  v.  Snow.  S.  P.  And  not  before,  i  Salk.  108. 
Pafch.  I  W.  &M.  B.  R.  Cary  V.  Crifp.— See  Bankrupt. 

12.  In  trover  thft  plaintiff  made  title  under  a  will  made  in  1689. 
by  which  the  tejhtor  devifed  to  her  all  his  perfonal  ejlate  \  fhe  pro- 
duced the  probate ;  the  defendant  produced  a  deed  of  ^  made  by 
the  tcflator  in  1650,  habendum  to  trufteesfor  the  ufe  of  his  chil-^ 
dren  \  the  plainti^  admitted  the  deed  of  gift  to  be  made  of  the 
fame  goods  as  in  the  will,  but  infifted  that  it  was  not  good 
againft  creditors ;  that  a  judgment  was  had  againjl  the  tejlator  7 
years  after  the  deed  of  gift  \  that  by  virtue  of  a  Teftatum  Fieri 
Facias,  the  goods  were  taken  in  execution  and  fold  by  the  fheriff  in 
1657  for  8000/.  It  was  proved  that  the  teftato?s  feward  paid 
the  money^  and  redeemed  the  goods,  and  that  the  te/iator  gave 
him  bond  for-  the  moneys  which  he  afterwards  paid  him,  and  the 
bond  was  cancelled  \  fo  that  by  this  means  he  had  gained  a  newpro^ 
perty.  A  copy  of  the  Teftatum  Fi.  Fa.  was  produced,  and  the 
bill  of  fale  by  the  fheriff,  and  the  bond  cancelled  ;  and  there^ 
upon  the  plaintifi^  to  whom  the  goods  were  devifed,  had  a  ver- 
dia.  4  Mod.  5 1 .  Mich.  3  W.  &  M.  B.  R.  Lady  Winchelfea 
V.  Lady  Maidftone. 

(D)  Property  Gained^  Altered^  or  Transferred  by 

wbatAGt^  &c. 

* 

5#  if  an  I*  A  PRIOR  took  a  martsfon^  zndput  afuit  of  new  cloathsvpon 
adulterer  -^^  him.    The  father  took  avray  his   fon,  and  the  prior 

mTn^sw/f,  ^^^^S^^  trefpafs  for  the  cloaths ;  but  adjudged  he  fliould  be 
the  hu(band  barred,  becaufe  he  had  annexed  it  to  his  body.  Arg.  Mo^  214. 
mavukchis  pi.  3^^.  Mich.  27  &  28  Eliz.  in  the  Vifcountefsof  Bindon's  Cafe, 

But  in  hoitk  cafes,  if  the  fon  and  the  wife. had  two  foiu  of  apparel,  9M  upon  ikeir  My  adamrker 

Juit 


f&i<q>e«8^  ♦67 

• 

Jkh  ni  thiir  ^mi^,  neither  the  lather  nor  the  htiihand  can  take  the  fpare  fuit :  for  the  law  which 
tolerates  uectJUyt  does  noi  tolerate  exee/s.  '  Ibid.  Arg.-«-*-S.  P.-  But  puttiog  a  winJing-Jhti  on  « 
dead  hdy,  give*  no  property  to  the  dead  body,  but  the  property  remains  in  the  firft owner ;  for  a 
dead  body  is  not  capable  of  property,  and  a  man  eamui  reiiapii/h  the  property  he  has  in  goods^ 
ihdefi  tiey  are  vtfied  in  another*     ta  Rep.  11a.  &ikh.  xt  Jac.  Hayncs's  Ca&. 

*  2.  If  A,  licences  J?,  to/ow  AJx  land^  and  B.  fows  it, .  yet  A,  the  Fat  if  a  man 
owner  of  the  land  (hall  reap  it.    Hob.  35.  cites  21  H.  6.  3 7^  for  ^^^^  «A«« 
ft  is  no  Icafe.  «tw 

fioa  iir,  it  is  his  com  till  he  that  hath  right  re'tnters.    Vent,  aai,  tts.  Trin.  14  Car.  a.  B.  R.   in 
Caie  of  Pcrrot  v.  Bn4gcs. 3  Keb.  61 .  S.  C  by  name  of  Peal  v.  Bridges. 

3.  Note,  thatany  maninayfcifcfuch|[0^tfx«i«»W5^/A^i//»^  Anikewh^ 
hring  into  England^  and  retain  them  to  their  proper  ufc.     Br.  ^^/jf^^ 
Forfeiture  deTerres,  pL  57,  cites  7  E.  4.  14.  the  enemies 

of  the  king 
wtkiek  were  kefire  taken  from  an  Engti/kman,  fiiall  have  it  as  a  tkin^  gained  in  hattUt  aod  not  th« 
king,  the  admiral,  nor  the  party  to  whom  the  property  was  before,  becauic  the  party  did  not 
come  frclhly  the  fame  day  it  wai  uken  from  him,  and  before  fun*fct,  and  claim  it.  £r.  For* 
fieitiirede  Tcrres,  pi.  57.  cites  7  E.  4.  14.  per  Vsvifour.  who  laid  it  was  adjudged  in  the  time  of 
the  iamc  king.^Br.  Chatties,  pi.  aa.  cites  S.  C— Br.  Property,  pi.  38.  cites  S.  C. 

If  a  (hip  be  taken  hy  Utters  of  mart,  and  be  not  brought  tnfra  prafidia  of -that  king,  h  tahofi 
JiAjeSs  it  teas  taken,  it  is  no  lawful  prize,  and  the  property  not  altered,  and  a  fale  being  made  in 
iiidi  ca(e  is  void.  Agreed  per  Cur.  (Reeve  J.  bemg  abfent)  and  thia  was  {aid  by  the  pro^r  of 
the  owner  to  be  the  law  .of  the  admiralty.  Mar.  110,  111.  pi.  188.  Trin.  17  Car.  Anon. 

Motion  was  for  a  tri^l  at  Bar  in  trover  for  goods  of  400/  value,  taken  by  a  Spani(h  caper,  and 
brought  into  Plymouth,  and  from  thence  fhipped  away  without  condemnation,  becaufe  though 
Br.  Propert)'  38,  fays  the  property  is  altered  by  the  enemy's  poflfeflion  above  84  hours,  which  ia 
good  when  they  are  brought  into  fafe  port  of  an  enemy's  country,  yet  the.  conftant  opinion  of  thf 
cxvilians,  and  the  pradHce  at  Guildhall  in  the  Dutch  war  is,  that  if  fuch  goods  be  brought  into  a 
nei^ralport,  or,  as  theCe  were,  into  aJriend'Sf  the  property  is  not  altered  till  condemnationy  and  thefe 
goods  were  taken  from  a  Frenchman  in  league  with  us,  which  is  ftronger ;  and  this  being  matter 
of  evidence,  though  the  defendant  was  only  a  fa^or  in  England,  could  not  condemn  the  goods  i 
bat  the  comdemnatiott  was  in  Holland  whither  they  were  (hlpj^ed,  yet  the  trial  at  Bar  was  granu 
ed.  3  Keb.  397.  Mich.  26  Car.  9.  B.  R.  Verdale  v.  Martcr.. 

li  goods  are  taken  by  an  emmy,  and  retaken  by  an  £ngli(hman,  the  property  is  altered  ;  other- 
wife  oijirates.  Vent.  174.  Mich,  23  Car.  ««  B.  R.  in  Cafe  of  Radrey  and  Dclbow  v.  £glea&el4 
and  Whitall. 

4.  If  tf  man  buys  20  quarters  of  malty  which  is  not  put  into 
fachf  norfef)eriduom  the  other  malt,  the  property  is  not  altered  | 
but  ^it  was  in  Jacks ^  or  otierwi/e fevered  from  the  other  malt,  the 
property  is  altered.     Keilw.  77.  pi.  25. 

'5.  A^feils  trees  to  he  cut  at  Michaelmas  next,  and  before  Michael- 
mas hawks  breed  in  them,  A.  fliall  have  the  hawks ;  by  which  it 
appears  the  property  is  not  altered.  PA  Warburton  J.  Arg. 
2  Brownl.  197.  Trin.  10 'Jac.  in!  cafe  of  Rowles  t.  Mafon,  cites 
29  Aff.  20. 

6.  1£  A.  B.  a  merchant  J  cuftoms  certain  wares  in  the  name  of  W.  In  aftion 
^  thi^  doeff  not  prove  the  property  of  them  to  be  in  W.  S.  for  ^^^f  .^^ 
It  IS  ufual  that  merchants  may  cnftom  wares  in  another's  name,  cafe  was, 
*and  well ;    for  the  intent  of  the  ftatute  Ts,  that  the  king  fhall  viz.  Hawey 
not  W  deceived,  but  paid  his'  cuftom.    Br.  Property,  pi.  46.  5*„  wdT 
cites  2  H.  7-  15^.  ih»p»  »n<^ 

*'  -  •  configned 

then  to  the  plaintiff  by  a  bill  of  loading,  but  the  goods  by  the  invoices  appeared  to  )>c  H.'s.  Thm  . 
^ueftioo  wai,  who  (hould  bring  the  aftion,  whether  H.  or  the  plainiifF?  The  Court  held,  that  the 
OMMie/  iigmf»noihingr  hut  the  coafignment  in  a  bill  qf  loading  gives  the  property,  except  where  it 
hfir  tie  oicoaat  ofmtotker ;  fo  ihatif  «  biUof  loading  be  sutdf  to  A.  A.  hrtiherchy  an  owoej- 


67%  l&iopett?* 

ihip  to  maintiln  tn  a£bon  ;  but  if  it  be  to  A.  for  the  account  of  B.  then  A.  is  only  B.'s  hGLar^' 
and  B.  hath  the  ownerftiip,  and  muft  bring  the  a£lion ;  i'o  that  in  thic  cafe  the  adion  ia  wclt 
brought  by  the  plainttif.     ja  Mod.  156.  Mich,  9  W.  3.  Evans  V.  Martell. — 3  Salk.  200.  S.  G« 
S.  P.  But  if  the  bill  be  fpecial,  U  l>e  delivered  te  A,  to  the  ufetJB,  there  B.  ought  to  bring  tlie 
a6lion»    Ld.  Raym.  Rep.  S71.  S.  C. 

7.    Property  may  be  changed  Hvtthotd  offence  in  the  tnvner^  as 

by  nvrecky  iva'if^  Ji^f^^i  deodand^  fale  in  market  overt ^  and  the  like, 

Br.  Property,  pi.  48.  cites  14  H.  8.  i.  and  Dodh  &  Stud.  lib. 

2,  cap.  51. 

Nov.  7a.  8.  Money  delivered  to  he  redelivered  cannot  be   knotm,  and 

s.  c.  by      therefore  the  property  is  altered,  and  debt  lies  for  it ;    but  if 

Britton  v.     Portugal  or  other  money  which  may  be  known,  be  delivered  to 

Barnctt.—    be  redelivered,  detinue  lies. .  Ow.  86.  Mich.  41  &  42  Eliz.  Bret^ 

Money  diH^    ton  V.  Barnett. 

vered  to  d 

man  to  buy  cattle^  or  to  merchandize  with|  though  the  money  hc/ealcd  up  in  a  bag,  vet  the  property 

of  the  money  is  in  the  bailee,  and  the  bailor  cannot  have  aflion  of  the  money,  but  only  an  ac- 

[/Q      -1  count,  though  he  never  buys  or  merchandizes.     3  Le.  38.  Mich.   15  £tiz.  in  B.  R. 
^"      J   Anon. If  goods  are  delivered  to  A,  to  the  ufe  of  B,  the  property  is  in  A.  but  if 

money  be  delivered  to  A.  to  pay  B.  there  the  right  of  the  money  is  in  B.  and  he  may  bring  an 
a£iion  of  debt-  s  Vent.  310.  Pafch.  s  W.  &  M.in  the  Exchequer,  m  Cafe  of  Cramlington  v.  Evans. 
•—Skin.  ^65.  Hill,  a  &  3  ]ac.  2.  S.  P.  in  5.  C.  in  B.  R.  byname  of  Evans  v.  Cramlington. 

The  hare  delivery  ojgooels  and  chatties  upon  a  confidence  is  not  a  trull,  but  the  property  remains 
Xn  ce&y  que  ufe*  Arg.  Show.  4.  Pafch.  1  W.  &  M.  in  Cafe  of  Cramlington  v  Evans,  cites 
Shaw  v.  Horewood  Yelv,  43.  and  Harris  v.  Beaver  a  Cro.  678.  And  where  goods  or 
money f  or  other  perfonal  things  are  delivered  tp  another,  they  give  no  property  unlcis  it  be  to  his 
ufe.     So  if  it  be  cxprcfsly  to  the  xxic  of  the  deliverer,  or  a  Urangcr,  cites  D.  2c,  ai. 

As  if  A.  and  9,  Where  a  tender  is  of  a  thing  which  the  party  ought  to  have 
B.a^^on  |jy  ^i^g  tender,  the  property  is  changed  Per  Dodcridge  J. 
go^ds^  AL     Godb.  330.  Trin.  21  Jac.  B.  R.  in  cafe  of  Wifeman  v.  Denbam. 

promifci  de^ 

(ivery  on  payment  of  the  money,  B,  tenders  the  moneys  the  property  ia  altered*     Per  Holt  Ch.  J. 

Cumb.  381.  Trin.  8  W.  3.  Anon. 

10.  Gift  to  a  fpecial  intent^  as  a  prefent  of  a  jewel,  &c.  to  a 
lady  in  courtfhip,  does  not  alter  the  property.  2  Mod.  141. 
Mich.  28  Car.  2.  C.  B.  in  cafe  of  Beaumont  v 

11.  A.  having  a  bill  remitted  to  him  from  beyond  fea  for  a 
partladar  purpofe^  receives  part  of  the  money  ^  and  takes  a  note  for  tie 
remainder,  payable  to  himfelf  or  bearer,  and  falling  ill,  gives  the 
note  to  B.  with  orders  to  receive  the  money,  and  apply  it  to  the 
ufe  it  was  defigned,  and  then  dies ;  B.  receives  the  money,  and 
applies  it  accordingly  j  the  adminiftrator  of  A.  brings  trover, 
and  recovers,  B.  fues  here  for  relief,  and  per  North  K.  is  re- 
lieved.    Vern.  R.  264.     Mich.  1684.     Merret  v,  Eaftwick. 

1  ft  Mod  69.  12.  Property  oi  tnoney  flaked  at  gamlngy  is  altered  by  the  cad 
^  ^;  ~  of  a  dye ;  otherwife  if  not  ftaked ;  in  the  one  cafe  it  is  executory, 
308  s  c^***  in  the  other  it  is  executed.  Per  Holt  Ch.  J.  Cumb.  303.  Mich. 
-Per  Holt  6  W.  &  M.  B.  R.  in  cafe  of  Walker  v.  Walker. 

Ch.J.  5 

Mod.  13.  inS.  C— S.  P.  by  Manwood.  •  Lc  154.  pi.  187.  Mich,  ao  Eliz.  C.  B.  ia  CifcoC 

Wea  V.  Siowel. 

12  Mod.  99.        13,  Bringing  an  action  for  goods  forfeited  by  aB  of  parliament^ 

f  afch.  8  W.  Tcft 


1 


I 


•vefts  a  property  in  the  plaintiff,     i  Salk.  223.  Pafch.  8  W.  3.  3-  s.  C.— 
B»  R.  Robertt  v.  WetheraU.  1"°!*^^ *" 

Comb.  361.  S.  C. 

14,  Slani  indorfeTMnt  on  a  hill  of  exchange j  payable  to  indorfcr,  S.  P.  5alk, 
or  order,    docs  not  aAually  transfer  property   without   fomc  aA^nfi  r1 
further  aft     i  Salk.  ja6.  Pafch.  loW.  3.  B.  R.     Clark  v    Luc*$*v. 

PigOt.  Htynci. 

15.  In  trover  the  cafe  was  this ;  the  iin^s  orders  were  ifTued 
upon  difbanding  of  the  aimy,  that  each  trooper  Jbould  retain  his 
h&rfe\  and  this  was  againft  a  captain,  who,  in  breach  of  the 
£ud  order,  had  taken  the  troopei^s  horfe ;  and  held  that  trove:^ 
lay  for  the  trooper  in  this  cafe ;  for  though  before  the  property 
was  in  the  king,  yet  by  the  order  it  was  veiled  in  the  trooper, 
he  having  the  pofleifion  at  that  time.  12  Mod.  3 1 1«  Mich.  1 1 
W.  3.  B.  R.  Anon. 

16.  S«i  employed  his  father  to  buy  a  frame  for  him  \  father  a^ 
grees  for  it  in  his  o^vn  name^  and  pays  part  of  the  money  down, 
and  gave  a  note  for  the  reft  \  by  the  payment  of  the  money  and 
giving  the  note,  the  property  of  the  frame  was  immediately  vcfted 
in  the  father;  and  though  the  hill  of  f ale y  which  was  not  made 
till  a  month  after y  was  made  to  the  fon^  the  property  which  was 
already  altered  and  vcfted  in  the  father,  could  not  be  thereby 
devefted  and  lodged  in  the  fon ;  but  if  the  bill  of  fale  had  been 
made  to  the  fon  at  the  time  of  fale,  it  would  have  vefted  the 
property  m  the  fon.  And  an  earneft  does  not  alter  the  property, 
but  only  binds  the  bargain,  and  property  remains  in  vendor  till  [  69  ] 
payment  of  the  money  or  delivery  of  the  goods.  Per  Holt  Ch. 
J.  12  Mod.  344.  Mich.  1 1  W.  3.  B.  R.  Anon. 

17.  A  goldfmith  has  lottery  tickets  of  A.  and  B.  and  delivers  Holt'i  Rep, 
A's  tickets  to  B.  for  his  own.  A.  may  maintain  trover  againft  "^' 
B.  This  was  no  change  of  the  property,  or  any  confideration  \ 
for  though  the  goldfmith  had  power  from  the  owner  to  receive 
monej  for  the  tickets,  yet  he  had  no  power  to  exchange  them  for 
other  tickets.  Per  Holt,  i  Salk.  283.  Hill.  12  W.  3.  B.  R. 
Ford  V.  Hopkins. 

18.  A.  l^  articles  agrees  to  pay  B*  35  /.  for  every  100  Jlacis  of^^^' ^^^* 
mrood  lying  in  luch  an  wood,  and  fo  j^  as  many  more  asfhould  be  ^^^  of 

felled  to  AUcbaelmasioHomisig.    Agreed  per  Ciu:.    That  10  much  iNCLiooit 
a  hundred  by  retail  was  the  fame  thing ;    and  that  here  either  ^'t^^'p*' 
party  may  tell  them  out,  and  that  if  he  that  told  them  had  does  not 
told  them  wrong,  then  the  other  might  fhew  that,  and  join  appear. 
ifibe  upon  it ;    and  that  the  property  of  every  100  that  was  cut 
at  the  time  of  the  agreement  did  veft  in  the  plaintiff,  and  fo  of 
the  reft  as  they  are  cut  down.    Farr.  88.  Mich,  i  Ann.  B.  Rr 
Grips  V.  Ingledew. 


G  2  (E)  Property 


6g  l^topertp^ 

(E)    Property  Given,  Altered,  or  Transferred  j 

By  what  Ad.     Fraud,  &c. 

A»d  if  t  I-  'THOUGH  a  trcfpaffor  gains  property  by  the  taking  ofgoodrp 
man  taket  *     v/z.  A//  /flf^f  barley,  and  carrying  iifrwn  one  vill  to  anothrr^ 

^A^i  y^^^'*^  owner  may  affirm  the  property  to  remain  in  him  j  and 
€drries  them  fo  wherc  thc  taking  was  of  a  horfe  damage  feafant  in  his  barley,  and 
into  B.  and  hitodk  his  horfe  and  the  barley  again ;  f6r  where  trcfpafs  is  done  of 
l^may*havc  8^*^^  taken,  the  owner  may  fue  replevin,  and  iM%  affirms  pr9* 
•aion  of  pMy  \  or  may  bring  sCfHon  of  trejpafs,  and  this  J&jaffirms  pro- 
trefpat  in  pcrty,  and  fo  he  has  cleftidn.  Quod  nota.  Br.  Trefpafs,  pi. 
ForthU  af.  ^34.  cites  19  H.  6.6s. 

firmi  my  property  till  I  brine  my  i^on.  Aii<)  v  man  may  joftifjr  batter^'  in  defence  of  hit  goddi* 
Per  Newton.  £r.  Trefpafs,  pJ.  134.  cites  19  H.  6.  65. 

2.  If  a  man  takes  my  goods  or  money  vA  offers  them^^  an 
image,  in  this  cafe  I  am  barred,  as  if  the  goods  had  been  fold  in 
a  fair  or  market  overt  and  tolled  ;  but  if  they  come  again  to  the 
hands  rf  the  firjl  trefpqffer,  I  may  re-take  them.  Per  Moilc*& 
Choke,  ct  non  ^egatur.  Br.  Property,  pi.  7.  cites  34  H.  6,  10. 

3.  If  /  bail  goods  to  a  man  who  gives  or  fells  them  to  a  granger ^ 
and  the  ftranger  takes  thefn  withota  delivery,  I  may  have  trefpafs  s 
for  by  the  gift  or  fale  the  property  is  not  changed,  but  by  the  taking. 
Per  Fineux  &  Tremail  juftices.  Br.  Trefpafs,  pi.  a  16.  cites  21 
H.  7.  39. 

S.  ?.  Br.  A    Stealth  alters  not  the  property,  as  a  trefpafs  does.    Fin. 

Corone   pi.  ^     3  ^     1       ^'  -/^^ 

17©.  cites     •''^"f   "'vf.  **w.  ^ 

34  H.  a. — It  was  faid'byXittktoa.J.  that  the  opinion  of  the  juftices  was,  that  Va  naa  tslesmy 

foods  fitonimtflyt  and  another  takes  them  frm  him/efonioufly,  I  Ihall  have  appral  of  thc  fecond  taking; 
»r  by  the  firlt  taking  the  property  was  not  out  of  me ;  for  a  felon  can  claifti  no  piDperty.  ContrB 
it  it  faid  elfe where  of  a  trcfpaSlfor.    Br,  Appeal,  pi.  160.  cites  13  £.  4.  6. 

s.  P.  As  if  ^.  In  all  cafes  where  a  thing  is  taken  torfioa/ly,  and  ^ttr^i  m 
cfWi'^add  fi'^f  ^  ^^^  which  remains  is  the  principal  part  of  thc  fiibftaiKey 
maJia  thereof  then  is  not  the  notice  of  them  loft,  and  fo  the  property  of  thetn-BOt 
m  roke,  the    altered.    Mo.  20.  pi.  67.  Mich.  2  ERz.  Anon. 

owner  may 

retake  it ;  for  the  nature  is  not  changed,  fir.  Propertyi  pi.  13.  cites  5  H.  7.  lA.'^S.  P.  And  (b 
if  he  takes  my  cloak  and  makes  it  into  a  8oaU^,  I  mayreukc  h.  Mo.  so.  pi.  67.  AAon.*-*—  Sd 
if  a  man  takes  Toy  gotmtnt  and  embroiders  it  withJUk^  or  gold,  dec.  I  imy  take  "my  garmcot ;  but 
if  X  take  the  laid  filk  from  you  and  with  this  face,  or  embroider  my  garment,  you  fliall  not  take 

[                1  "^y  E^nnent  for  your  Hlk  which  is  in  it,  but  are  ptft  to  your  a^on  for  taking  of  dit 
i^      J  filk  from  yon.  Agreed  by  the  jufticM.  Poph.  38  HiH.  36*£liz.  Br.  Anoa. &  T. 

Mo.  10.  pi.  67,  Anon.  —^AndU  a  man  takes  my  tree  utd/fuates  it  inta  Hwuhr^  yet  1  -nny  rettht 
it;  for  it  may  )>c known.  Br.  Property,  pi.  23.—  So  ml  iron  made  into  a  Ur.  Br.  Property,  pL 
•3. — — ^tfin  trefpafr  of  taking  (hoes  and  boots,  the  defendant  faid  that  he  ynspop/fd  ofikfef 
dickers  rf  leather  and  haHed-thkm  to  W,  S.  itdiogave  to  the  ffaintjf,  who  nude  thereof  jtes  mnd  liaCf» 
and  the  defendant  retook  tkem^  and  the  retaking  good  and  lawfuf;  for  the  natore  remaifta.  Br.  'Pcon 
pcity,  pi.  13.  cites  5H.  7.  15.— ^ii/whererratfi  is  taken  and  made  into  au//,  orlMnev  taken  and 
rmade  into  a  cap,  or  a  cnp  made  into  money,  thofe  cannot  be  taken ;  for  grain  eanmot  te  hmamn  am 
from  another,  nor  one  penny  from  another.  Per  Cur.  Br.  Property,  pi.  33. — And  if  a  man  takes 
timhr  and  oiakes  a  honfe  of  it,  this  cannot  be  retaken ;  for  the  natnre  is  attend  into  frnnktcnemenu 

Br.  Property,  pL  13. S.  P.  Mo.  ao.  pi.  67.  Anon.— ^-5«  by  fome,  if  a  man  takes  a  mkitepiect 

mi  uasjes  it  to  hegUt^  the  owner  cannot  retake  iu  Brt  fh>perty,  pi.  t3.  cites  5  H.  ;« 15. 

6.1i 
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6.  If  A.  and  B.  arc  at  play,  and  A.  intermingles  his  money  in  Rs  ^.  C.  Roll. 
heop-jf  nwni^^  B.  fliall  now  have  all;  for  this^  is  done  by  A.  of  5^,?'  *3f 

I--"'  ^  J  "I'l'  ji««^Ai   Hill.  i2jac. 

nis  own  wrong,  and  as  a  trick  with  intent  ta  deceive  B.     And  according- 
fhould  it  be  otherwife,  B.  would  be  a  trefpafier  nolens  volens,  W*    And 
bj  taking  his  money  again  5  and  to  avoid  this  inconvenience  the  W^l  '""dit 
kw  is,  that  B.  fhall  retain  all.     Cited  by  Coke  Ch.  J.  2  Bulft.  wa»forukd 
3^3i  324.  in  the  cafe  of  Ward  v.  Eyre,  to  have  been  fo  ad-  in  sir  Ri- 
judgedinSir  Richard  Martin's  Case  ;  and  the  like  judgment,  t|jy,*^caf*^" 
and  for  the  fame  reafons,  was  given  in  the  principal  cafe.  and  the  Re- 

porter, by 

way  of  remark,  (ays  that  he  had  hesrd  Croke  cite  Martin's  Cafe  to  be,  that  if  %  man  takes  a-hand- 
iiil  out  of  my  heap,  and  puts  it  into  his  heap,  that  I  may  take  a  lui^dtul  oiit  of  his  heap  back  again ; 
and  that  pcradventure  Coke  and  Croke  iniended  this  to  be  alf  ^ne  wiih  the  Cafe  here.—  Roll.  45* 
Trin.  12  Jac«  In  Cafe  of  Hill  v.  Uankes,  Croke  J.  cited  Martin's  Cafe  according  to  what  Roll 
menttona,  and  that  it  was  Popham's  opinion ;  and  that  the  whole  Court  thea  leeined  lo  be  of  the 
£tfne  opinion  (it  being  of  taking  fait  aut  of  the  one's  heap  and  flinging  it  ioto  the  others).  And 
now  Haughton  and  Doderidge  feeraed  to  be  of  the  fame  opinion  aa  to  th^j^king  of  corn  to  like 
;  but  Coke  doubted  of  it,  and  in  a  manner  denied  it ;  for  he^»<w'  that  if  one  tikes  my 


gooda,  I  cannot  uke  hia  goods  for  them.— Cro.  J.  366.  S.  C.  of  Ware  4.  Ayre  accordingly.— If 
one  blends  his  money  with  mine,  by  rendering  my  property  uncerlain,  he  lolcs  his  own.  Per  Ld. 
JL  Whght.  a  Vem.  516.  Mich.  1703.  in  Cafe  of  fellows  v.  Mitchell  and  Owe.i. 

7.  &  if  A.  will  intermingle  his  corn  with  B*s  corn,  B.  may  s-  P.  »n  th« 
teke  all  for  the  fame  reafon  j  cited  by  Coke  Ch.  J.  3  Bulft.  323.  ward  v^^  ""^ 
As  adjudged  in  the  cafe  of  Shordifh  v.  Moore.  Ayie.  Cro. 

J  366—^ 

And  in  S.  C.  Roll.  Rep.  133. S.  P.  by  the  Ch.  J.  Sid.  38.  Pafch.  13  Car.  t.  C.  B.  In  Cafa 

of  BcR  ▼.  JoUy. 

8.  So  ofhay^  Croke  J.  faid  it  had  been  adjudged  in  B.  R.  that  «•  P-  ^^^^ 
if  B.  has  a  toad  of  hay,  and  A.  will  come  and  mingle  his  hay  ^-^^  ,  ** 
with  B's^  in  this  cafe  B.  might  well  take  and  detain  the  whole,  who  faid 
Bulft.  9c..Mich.  8  Jac.  B.  R.  in  cafe  of  Douglas  &  al.  v.  Ken-  f*»«f  ^""^ 
dalL  *?^^'"''^ 

that  B. 
might  uke  as  much  again  prefently.  a  Bulft.  S04.  in  Ca'eof  Hill  v.  Hanks.-- ^v/  Pafch.  36  Eliz. 
.  B.  R.  it  was  a^eed  by  the  juftices,  that  if  A.  takes  B.'s  hay  and  carries  it  to  A  *j  houfe,  and  there 
tMiermixes  it  wuh  A.'s  hay,  there  B.  cannot  uke  back  his  hay,  but  is  put  to  his  a^ion  againU  A. 
^or  (iking  his  hay.  And,  per  Anderfon  Ch.  J.  if  a  goldfmith  be  melting  gold  in  a  pot,  and  as 
he  is  melting  it,  I  will  caflgold  of  mine  into  thf  pot  which  is  melting,  together  with  the  other  gold,  I 

hav«  no  remedy  for  my  gold,  but  have  loft  it.  Poph.  38.  Anon. And  Croke  and  Houghton  J. 

iaid,  there  was  a  like  cafe  here  of  corn,  and  that  B.  might  prefently  uke  his  own  corn  again  ; 
beoafe  it  was  fo  done  of  his  own  wrong ;  and  that  it  was  pleaded,  that  he  took  moft  of  hia  own 
com  again.  Bnt  Coke  faid,  he  fomewhat  doubted  of  this  cafe ;  for  he  cannot  take  his  own  com 
iia  taiilwnam^  and  hp  i»nnot  do  wrong  becaufe  the  other  has  done  wrong.— But  the  Cafe  of  Ward 
and'Eyre  fapra,  was  fo  adjudged  fmcc ;  and  Coke  Ch>  J.  himfelf,  cites  Sir  Richard  Martin's 
Cafe  io  adjudged  by  them;  for  that  his  own  corn  or  money  could  not  be  knownj  and  it  wu  hit 
^Wtt  9Stf  and  of  his  own  wrong,  a  Bulft  384.— Roll.  R,  133.  Ward  v.  Eyre, 

{^  A  man  comes  to  a  merchant  or  other  dealer^  and  hjfalfe 

kffiimoAns  .and  account  of  himfelf,  prevails  on  the  merchant^ 

.  fcc.  to^ftUhifH  goods  upon  tick.    HoltCh.  J.  feemed  to  incline  that 

.  that  .was  Jiot .  foch  a  cheat  as  would  alter  the  property.    6  Mod. 

Il4«  Hill.  2  Ann.  B.  R.  Anon* 


G  3  (F)  Gained; 
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^  ^a"    (^)     Gained  i    by  Toffeffion  only,    and  in  what 
^*°'  Cafes  A<5tual  Poflfeflion  is  neceflary  to  give  Pro- 

perty, 


Cafes 

pi.  1.  cites 


.  Equ.     I.  UE  that  hath  pojfeffion  hath  right  againft  all  but  him  that 
«  369.  n  1^3^!^  ti^g  ygjy  right.    Chan.  Cafes  25.  Trin.  15  Car.  a. 

s.'c.' in  the  cafe  of  Smith  v.  Oxenden. 

As  if  a  man  «  ^ 

be  poiFcflTed  of  any  thing  hailed  to  him,  there,  during  the  pofleiTion  he  haa  propeity  againft  all  pco* 
pie  but  the  bailor.  Br.  Property,  pi.  1 1.  cites  2  H.  4.  2a.  11  H.  4.  17.  7  H.  4.  18.'  21  H«  7<  14. 
15.   48  E.  3.  ao,  ai.  47  £.  3.  12. 

But  if  J.s.  2,  BczRsfira  natura  arc  reduced  to  fuch  property  vrhen  they 
bv^**rantor  ^^  '"  ^ ground^  by  reafon  of  my  poflcffion  which  I  tlien  have 
prefcription  in  them^  that  I  may  have  aHion  ofirefpafs  againft  him  who  takes 
?ji  my  them ;    as  if  one  has  deer  in  his  park^  and  another  takes  them 

fibmy  ra-  away,  hc  may  have  aftion  of  trefpafs  for  the  taking.  Arg. 
tione  prioi-   Godb.  1 23.  Hill.  29  Eliz.  B.  R.  in  Conet's  Cafe.    Cites  42  £• 

Ugii  de-       3.  24. 
llroys,  or       "^ 

nthcr /ujpcnds  the  hrivile^e  ratione/oli,  (o  that  the  property  of  conies,  &c.  is  in  him  that  has  the 
vrarrcn ;  though  otnerwile  -where  the  conies,  ^c.  be  wild  or  tamei  it  is  in  the  ownerof  the  grouod, 
V^hile  they  continue  there  as  much  as  if  he  had  a  warren,  the  warren  not  making  the  conies  to  be 
more  or  lc(s  his ;  the  privilege  of  a  warren  only  giving  a  man  liberty  to  employ  his  ground  in 
keeping  conies,  &c.  which  otherM'il'c  he  cannot  do.  la  Mod.  144.  Mich.  9  \V.  3.  Suttoi\  v. 
Moody. — a  Salk.  556.  S.  C.  -5  Mod.  376.  S.  C— Comb.  458.  S.  C— 1{  a  man  has  a  clofc  poad» 
in  which  there  are  lilb,  he  may  call  them  pifces  fuos  in  an  indi6iment,  or  be  may  not  do  it,  at  hit 
pleafure,  and  either  way  is  good  ;  becaufe  being  in  a  clofe  pond,  the  property  (rati«nc  loci)  in 
them  cannot  be  lofl,  becauic  they  cannot  fwim  away ;  but  notwitfalUndipg  he  cannot  call  them 
bona  Sc  catalla  fua,  ii  they  be  not  in  trunks,  and  for  that  the  indidroent  is  bad ;  but  however  not 
fit  to  be  quafhcd  on  motion,  the  offence  of  fifhingin  other  men's  ponds,  and  taking  away  their 
fifb,  being  too  great  to  receive  lb  much  countenance.  6  Mod.  183.  Trin.  3  Ann.  B.  n*  tbc  Qucea 
V.  Steer  &  ai. 

3.  Where  a  trefpajfer  takes  my  goods^  I  may  have  replevin ;  for 
I  may  affirm  property  in  me ;  or  have  trefpafs,  and  difaffirm 
property  ;  per  Danby ;  and  note  by  him,  where  a  tnan  bails  his 
goods  to  W.  N.  and  zjiranger  takes  them^  yet  the  bailor  may  give 
them  to  another,  and  the  gift  is  good.  Contra,  per  Littelton  \ 
for  the  property  is  in  the  ftranger.  And  Brooke  fays,  bene 
dixit  ut  videtur  ;  and  yet,  that  replevin  lies^  is  good  law ;  for 
this  was  of  the  property  which  was  in  him  at  the  time  of  the  taking  \ 
but  In  the  other  cafe,  property  was  fwt  in  him  at  the  time  of  tie 
gift.  Br.  Replevin,  pi.  39.  cites  2  E.  4.  16. 
^' C.  "ted  4.  When  the  king^sfavage  ieafis  go  out  of  thefore/l^  the  property 
pl.  144!*^  ^*  ®"*  ^^  *^  *"^S*  ^^<^<>^c  fays,  and  fo  it  ieems,  that  the  king 
has  property  in  them  vrhen  Jhcy  arc  in  the  foreft )  for,  per 
Newton,  the  land  gives  the  property  of  fuch  beafts ;  quodnota. 
Br.  Property,  pl.  20.  cites  7  {J.  (J.  38. 

5,  Where  a  controverfy  fpr  tithes  is  between  parfon  and  vicar, 
and  the  parfon  claims  the  tithes^  the  property  and  pofleffion  is  in 
him  without  carrying  them  away.  Br.  Property,  pU  35.  cites 
22  £•  4.  23.  per  Bri^,  Choke,  and  Catefby  J. 

6.  Where 


^  Vfhctc  a  man  leajf/  his  laiid  except  the  wooiy  and  herns  breed 
there  in  them,  there  the  Icflbr  has  intereft  in  the  hsrns  by 
reafon  of  the  trees  whereon  ihey  build,  and  alfo  has  property 
5n  them  vrhcn  they  are  in  the  wood,  &c.  Per  Brooke  J.  and 
PoUard  J.  But  if  they  arc  9iit  of  the  nefts  or  trees,  a  ftranger  may 
take  them ;  but  not  in  the  nefts,  nor  when  they  are  in  the 
Wanches  ;  and  in  trefpals  he  fhall  fay,  quod  nidos  ardcarum  fua-- 
rum  cepit.  Per  Brooke,  and  fo,  by  him,  the  piaintiif  -has  pro- 
perty in  the  fowls.     Br.  Property,  pi.  17.  cites  14  H.  8*  i. 

7.  If  a  bond  is  fealed  and  delivered  to  a  man's  ufe,  who  dies 
before  notice^  his  executor^  may  bring  an  aAion,  per  Ventris  J. 
2  Vent.  203.  in  the  cafe  of  Thomfon  v.  Leach,  cites  D.  167* 

8.  If  ^.  ^arts  an  bare  in  my  clofe^  and  kills  her  there,  it  is  my  [72     1 
ha^-e ;  but  if  A.  hunts  her  into  B's  clofe,  and  kills  her  there,  then  5  Mod.  37^ 
it  is  the  hunter's.     2  Salk.  556.  Mich.  9  W.  3.  in  the  cafe  of  p.^i\^'"f, 
Sutton  V.  Moody.  H.  8. 10. 

(  S  p.  But\i 

A«  ftirts  anbare  in  his  own  cia/i,  and  hunts  her  into  B.'s,  and  kilk  here  there,  yet  the  original 

property  is ftill  in  A  and  th?  courfing  is  a  continuance  of  that  property;  per  Powell  J.  11  Mod* 

75.  Psaich.  5  Anns  B.  K.  in  the  Cafe  of  Keble  v.  HickcringhilL^S.  P.  per  Holt  Ch.  J.  Holt's 

i^  Rep.  18.  in  S.  C.  But  Powell  faid,  if  a  man  ftarts  an  hare  in  my  ground,  and  kills  him  there,  it 

^  would  be  hard  to  charge  him  in  an  adion  of  trefpafs  for  it.     Ibid.  19. 

If  Ifyrimg  a  kird  in  my  ground^  and  let  my  hawks  fly  at  him,  and  this  bird  is  chafed  ovTr  your 
^ouna,  and  you  (hoot  fiim  on  the  wing,  I  (hall  have  nim,  becaufc  of  my  original  propcny ;  per 
FowdJ,  Holt's  Rep.  16.  in  the  Cafe  of  Keble  v.  HickcriogaL 

9.  Holt  Ch.  J.  faid,  it  was  agreed  on  all  Jutnds,  that  whilp  Holt's  Rep, 
the  ducks  are  in  a  decoy  pondj  the  owner  of  the  pond  has  a  pro-  \^^  p^  * 
perty,  and  Ift  that  difturbs  them  is  a  wrong  doer.  And  Fowel 
Jf.  £ud,  that  the  defendant  by  frightening  them  away  had  de- 
ftroycd  the  plaintiff's  property,  and  done  an  injury  thereto ; 
and  Fowls  and  Gould  }•  accorded.  1 1  Mod.  74j  75.  Pafch. 
5  Ann.  B.  R.  Keble  v.  Hickeringhill. 

(G)    Gained,  Altered,  or  Transferred  by  Opera-^ 

tion  of  Law. 

I.  "pROPERTY  of  money  or  goods,  upon  fatisfaftion  or  con- 
^  fideration,  Ihall  be  filtered  in  the  hands  of  him  that  has  it 
without  word,  without  contraft,  and  without  fuit  of  law  or  e:ie- 
cation,  and  all  by  operation  of  law.  Arg*  PI.  C.  1 86.  Trin*  5 
Mar.  I.  in  the  cafe  of  Woodward  v.  Darcy. 

2.  A^Jbtriffy  upon  his  account,  is  charged  with  a  debt  to  the  king 
mat  ncnwdiy  him  of  the  king's  debtor ;  by  this  the  debt  of  the 
kin^s  debtor  is  become  the  proper  debt  of  the  fheriffl    Jenk. 

188.  pL  88. 

3.  A.  brings  trefpafs  againft  B.  of  a  horfe  taten^  and  recovers  S.  P.  Per 
damages ;    by  this  recovery  and  execution  thereupon,  the  pro-  J^^J  ^' 
pcrty  of  the  horfe  is  in  B.  Solutia  pretii  emptioms  loco  babetur.  Trin.  3  jac. 
Jenk.  .89.  pi.  88.  B;^^j»^»» 

Brown  v.  Wooltoo.— 5^  in  •  trovtr  piaM/  tectnifs,  the  property  of  tbc  goods  vefts  in  the  defend* 
aot  ap^nft  whoa  tlic  iHawg^t  for  tbem  are  recovered ;  but  where  00  a  fieri  faciu  the  Ihcriff  re- 
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tanit  nuHa  bost,  and  tAioo  it  brought  againft  him  for  a  falfe  retara,  and  a  fectnerj  Ui 
tht  purif%  the  property  of  the  goods  is  not  vcfted  in  him,  but  they  are  liable  to  any  other  execn* 
don.  2  Vera-  •39.  per  Cor.  Mich.  1691.  in  the  Cafe  of  Underwood  v,  MordanL-»*  Kclw.  58. 
b.  per  Frowilte.^ta  Mod.  145.  per  Holt  Ch.  J.  in  the  Cafe- of  Sutton  v.  Moody. 

If  one  declares  in  replevin  for  catile  with  an  adhue  detiutt,  and  defendant  ha»  jiuf^weal  againft 
him  for  damage^^  by  payment  thereof,  the  property  of  the  di&els  (hall  be  vefted  m  him.  Per 
Holt  Ch.  1.  la  Mod.  4a8.  in  the  Cafe  of  More  v.  Wats. 

See  Infra,  ^.  The  property .  oi  goods  taken  in  etceaitien  remains  in  the  de> 
SuoerMea.  foyj^t  tUl  thcy  are  fold.  D.  67.  b.  pi.  ao.  Marg.  cites  1 7  Jac 
^i'i:*-     C.  B.  Shclton's  Cafe.  *  '* 

Shelton. 

The  property  it  not  altered  dll  abill  of  falemade.  ftShow.  481,481.  Arg.  Said  to  have  been  foheM. 
•^Thtjkerijf  by  feifnre  has  fuch  apTop:rty  that  he  may  have  irrfpaft  or  trover,  a  Sand.  47.  HiU. 
11  &  ^2  Car.  2.  Wilbraham  v.  Snow.  -Vent.  53.  S.  C.  adjudged  by  3  jufticcs,  haefitante  Xwif> 
den.— Lev.  282.  S.  C— Mod.  30*  S.  C— i  Salk,  3«3.  Micl^  3  Ann.  Ci.ehk  v.  Wi s.Baa.a« 
It  it  fatd,  that  by  feifure  on  an  execution  the  property/  is  diveftcd  out  of  the  defendant,  and  im 
^eyante,        6  Mod.  290.  S  C. 

5.  It  was  faid  by  counfd,.  Arg.  That  a  patent  fir  a  new  itt^ 
vention^  that  none  for  fo  many  years  ihall  iife  the  fame^  may  veft 
a  property.  Vern.  62, 63.  Mich.  1682.  in  the  cafe  of  Jenksv. 
Holford. 

C  ?3  3  ^'  ^^  ^^*  ^^P  ^^^^  Hit  fentence  of  a  foreign  court  of  admiralty 
is  good  to  change  the  property.  Skin.  59.  Mich.  34  Car.  2.  B. 
R.     Hughes  V.  Cornelius. 

7.  Attachment  and  condemnation  of  a  debt  in  London,  alters  the 
property;  but  till  condemnation  the  propei'ty  is  not  altered. 
I  Salk.  280.  pi.  6.  Coram  Holt  Ch.  J.  at  Nifi  Prais  in  Middle- 
fcx.    Pafch.  5  W.  &  M.  Brook  v.  Smith. 

8.  Award  or  judgment,  qtdodfiat  escecutioomJcirefaciaSy  fixes 
a  property  in  the  bsiron  of  a  debt  due  to  the  wife,  and  recovered 
by  both.  X  Salk.  117.  Mich.  pW.  3.  B.R.  Woodycr  v. 
Grefham. 

9.  If  cattle  be  taken  in  Withernam  by  nuaj  of  execution  in  replevin, 
the  plaintiff  thereby  gains  an  abfolute  property  in .  them  in  lieu 
of  his  own  j  but  not  fo  wherfe  the  withernam  is  only  a  procefs. 
Per  Holt  Ch.  J.  12  Mod.  428.  Mich.  12  W.  3.  fii  cafe  of 
More  V.  Wats. 

(H)     Gained^  Altered,  or  Transferred;  By  m&tf 

Words. 

X;  if  1  mall    I.  r>OFJSNJNTin  fcvcral  cafes  may  alter  tie poffej^  efa  thit^ 

^thTi!  -f^  ^"^  ^^^^  another.    Br.  Property,  pL  2.  cites  27  H. 

that  ijf  I      8.  16.  28*    Marten  Dockwre's  Cafe. 

fay  him 

xqL  (bchaday,  iS^iJlkLttkm)iaUkukaJU4iiJi,.v\^\e$tkol:aitmumdil^.  Tboi^  iffi 

jay,  I  (hall  have  the  beaiU,  or  after  enter  into  the  manor.    Quodj^ota.    Ibid-.  .     .  ,.   ...... 

So  if  A.  covenants  that  B.Jhall  have  his  cow,  by  thia  the  property  ia  prefisntly  altcrca  to  S.  An. 
3  BuUL  t^a.  Mich.  14  lac.  In  Cafe  of  Havcrgil  v.  Hare.— «-Citca  27  H.  4  5. 

Sc  a  coftnant,  that  t/B,  marries  his  daughur^  B.  ihall  have  fuch  gooda ».  if  Bl  ntrtfci  liir»  dba 
property  ia  in  B.  Arg.  RoU.  R.  69.  Mich,  it  Jac  B.  R.  in  the  Cafe  of  Hitchcock  v.  Foa.— - 
ClteaayH^S.  D.  -•     .  ,     *    .: 

^  if  A.  «wii#tfr  wi<A  B.  thtt  8^^.  witf  miiry  A.'i  dwghtw,  J;>^ 


V^Wtmi  ^  OWighter ;  the  property  of  the  (hcep  is  prefently  in'B.  ^aafe  it^wat  but  a  per* 
foMkl  thin^,  aad  the  covenant  is  a  grant.     Per  Tanfield.  Cro.  J.  17a.  Trin.  ^  Jac.  B.  R.  in  Ca(e 
.^f  £vaa»  v..Tboxaas,  ciics  44  £.2.  Mon&ranide  fatu,  1*44.— —t  firownl.  38)^  S.  ?.  per  Coke 
Ok  J.  in  the  £ari  of  Rutland's  Cafe. 

2.  Bargain  and  file  of  treei  growing  habend,  fuccidend,  &  ex-  ^^  ^  B. 
portand*  wt&in  20 years.     The  20  years  expire.     Qu«rc,  if  the  J^'JJ^^J^y 
property  is  veiled  in  the  bargainee,  abfolutely,  or  only  condi-  hutr  wkitk 
titmally.    Le.  275.  pU  371,  Pafch,  26  Eliz.  B.  R.  Anon.  Mlh  nuja 
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IB  one  year,  ia  only  a  covenant  and  agreement,  but  no  property  transferred,  bccaufe  not  in  tp, 
Buc  fale  of  woU  onjkctps  ba<h,  or  aii  his  corn  growing  on  the  land  fown  before,  transfers  pro« 
perty ;  bccaulie  in  ejfe  htjort  theconiraQ,     Mo.  174.  pi.  307.  Mich.  95  and  a6  Elis.   Anon. 

A.  danifts^  grants*  and  to  farm  lets  his  land,  and  alfo  all  timker  trees  growing  onthefame  ;  ad« 
judged,  that  no  property  in  the  trees  pafles  by  thcfe  words,  nor  if  the  words  had  been  with  hhrty 
ufditMdfclL    Mo.  831.  pi.  1117.  Trin.  10  Jac.  Billiogfly  v.  Hercy. 

3.  Sa&  to  A.  to  the  ufe  ofB*  llie  ufe  is  only  confidence,  which 
does  not  give  property  to  B.  in  law.  Mo.  702.  pL  975,  Hiil. 
36  Eliz.  Hinfon  ▼.  Burridge. 

4*  In  cafe,  &c.  the' plaintiff  dedaredthat  J.  S.  fanvmd  goods  S-CsBnlft. 
to  him,  »^xr  condition  of  redemption  on  "a  certain  day ^  which  was  98-^"^**»» 
not  done.     Afterwards  the  plaintiff' told  the  defendant  thtit  he  would  pa'^e?,  and 
feli  the  goods  \  ^c  defendant  prorntfedj  that  ijhe  woiddfoirbedrfor  Oibuld  be 
tiree  dajs^  be  would  pay  the  money  and  take  the-  goods ;  the  plaintiff  ^^* 
averred  that  he  forbare  to  fell  them  accordingly.    It  was  moved, 
in  arreft  of  judgment, '.that  the  declaration  is  not  good;  for  it 
feems  here  was  no  coniideration,  becaufe  this  agreement*  did 
not  alter  ifre  property  of  the  goods  in  the  defendant.    Sed  per 
Coke  Ch.  J.  and  Croke  J.  the  pawnee  might  fell  the  goods,  and 
ttds  agreement  is  in  natui-e  of  a  fale ;    fbf  if  the  defendant  had 
paid  the  money,  he  might  have  brought  detinue  for  the  goods.  £    74    ] 
Per  ISoderidge  J.  if  the  plaintiff  has  any  lofs,  the  coniideration 
ii  good ;   and  the  Court  thought  it  a  good  coniideration,  and 
jodgment  was  given  accordingly.     Roll.  Rep.  215.  pi.  I o.  Trin. 
'  I J  Ja<:-  B-  R»  Capper  v;  Dickfon. 

5.  K.  fells  [beep  to  J9.  in  a  market,  but  did  not  deliver  them^ 
9nd  afterwards,  in  that  very  market,  they  difcharged  each  other  of 
the  coniraRy  and  a  ww  agreement  was  made  between  them ;  that 
£.  ihould  drive  the  iheep  home,  and  depaihire  them  till  fuch  a 
time9  and  A.  would  pay  him  fo  much  per  week  for  their  paihire; 
and,  if  at  the  end  of  that  time,  B*  would  pay  A.fo  much  for  hisfheep^ 
tlen  n.Jbould  have  them.  Before  the  time  expired  A:  fells  them 
to  C.  per  Cur.  The  firil  fale  to  B.'was  defeated  by  the  aiter*a^ 
l^e'ment^  and  the  new.agre^ment  to  have  the  iheep,  if  B.  would 
yxj  fo  much  at  a  future  cby,  will  not  atnotdnt  to  a  file ;  and  ithe 
mew  property  is  changed,  and  confequently  the  fale  by  A.  to  C* 
before  the  day,  it  good,^  and  fo  the  property  of  the  iheep  is  in 
him*    a  Mod.  242.  Trin.  29  Car.  2.  C.  B.  Miers  v.  Soleby, 

61  In  an  a£lii>n  lipon  l3ie  eaie,*  upon  mutual  agreements,  the  Holt's  Rep. 
CviAaice  was  a  imT/,  m^eiazxmeoi^  bill  of  parcels,  to' this  pttr-  ^  pi.  ?•  «• 

•  pofcj    Bougii  by   Afifft  Knight^  of 'Hopper,  100  pieces  of    ' 

wmfiim a i^QU  far friet^  to  iefitcboiav/ay  by  iq pieces  eft  a  timei  to 

bt 
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h  pa:  J  for  as  taken  away.  It  was  held  in  this  cafej  per  HcSt 
Ch.  J.  that  the  pieces  being  marked  and  fealed,  the  property  is 
altered  immediately,  and  that  they  remained  only  as  a  fecurity 
for  the  money.  Skin.  647,  Trin.  8  W.  3.  at  Guildhall.  Knight 
V,  Hopper. 

>.  in  thT   '  (I)     Vefts.     At  what  Time. 

I .  cp'REES  Jlanding  are  fold  by  huiband  feifed  in  jure  uxoris, 
^  or  by  tenant  in  tail,  and  the  huiband,  or  tenant  in  tail 
dies  before  fever aticcy  the  vendee  fhall  not  have  them  \  and  he 
has  no  property  in  them  till  aftual  feverance.  Per  Doderidge, 
J.  2  Bulft.  7.  Mich.  ID  Jac,  in  cafe  of  Billingfly  v.  Herfey.— 
Cites  18  £•  4. 6.  and  21. 

2.  When  tithes  arc  fevered  from  the  nine  parts,  they  arc  pre- 

fently  veiled  in  the  party  that  has  right,  and  they  are  things 

tranfitory,  and  fo  alfo  is  the  taking  of  them ;  for  the  party  may 

take  them  in  any  place  as  well  as  in  his  own  parifh,  and  the. 

place  where  is  not  traverfable.    Le.  39.  Mich.  28  and  29  Eli^. 

The  Queen  v.  Lord  Vaux. 

^'  49*  t«         3'  " '^  i^ttA  of  gift  of  goods  be  delivered  to  B.  to  the  ufeofC. 

P|-  *5-.       the  goods  are  in  C.  before  notice  or  agreement.     But  if  C.  refufe^ 

S.  cfl^^   ^^^  property  and  intereft  (hall  be  devefted  without  any  matter  of 

s.  c.  cited   record.    3  Rep.  26.  b.  Mich.  33  and  34  Kiiz.  B.  R.  in  cafe  of 

pcrVentrU  Butler  v.  Baker. 

J.  s  Vent. 

•o^  Arg.  In  Cafe  of  Thompfon  ▼.  Leach.— «— Show.  300.  S.  C.  and  P. 

4.  If  /  requefi  J5.  to  buy  a  gelding  for  me,  and  promife  to  repay 
B.  again,  and  B.  buys  this  gelding  for  me  accordingly ;  B.  may 
have  an  action  againft  me  for  this  money  upon  my  promife,  and 
I  may  take  the  gelding ;  and  before  my  taking  him,  the  pro- 
perty is  not  in  B,  who  bought  him  to  my  ufe,  but  in  me  who 
requefted  B.  to  buy  the  gelding  for  me.  Per  tot  Cur.  Bulft.  169. 
Trin.  9  Jac.  in  cafe  of  Aloor  v.  Moon 

r    75  ]  (K)     Where  Jeveral  Properties  may  be  in  the  fame 

Ttbing. 

I.  Vf  ANWOOD  faid,  it  is  not  ftrange  in  our  law  to  fee  that 
IVl  j^Q  ^5^1  hx^z  an  intereft  feveraliy  in  one  and  the  fame 
term,  and  two  properties  therein ;  for  he  faid,  that  if  leffeefsr 
years  grants  over  his  term,  by  deed  indented  to  another,  render-' 
ing  rentf  and  for  default  ofpaytnent,  to  enter  and  retain  tUl  paid  ; 
there,  if  he  enters  for  default  of  payment,  and  retains,  he  has  a 
property^  and  this  is  uncertain ;  for  upon  payment  of  the  arrears 
by  the  other  it  (hall  be  determined ;  and  the  grantee  has  alfo 
another  property  \  for  his  intereft  is  not  totally  gone,  but  he 
has  a  property,  iiich  as  it  is,  and  may  have  the  whole  property 
upon  payment  of  the  arrears.  Fl.  C»  524*  b«  Hill.  20  £iiz.  in 
cafe  of  Welcden  v«  £lkingtoa, 

2JSq 


^.  So  if  a  tirmor  for  years  be,  and  he  is  hound  In  a  ncognizann 
«r  ftatutc  ftaplc,  and  execution  is  fued  againft  him  for  non-pay- 
ment, and  the  term  is  extended^  and  delivered  to  the  conufee  at  a 
certain  annual  value  as  it  well  may  be  -,  for  it  may  be  fold  utterly, 
or  extended  at  the  annual  value,  as  franktenement  may  at  the 
cieftion  of  the  (heriff  ^  there  the  conufee  to  whom  the  term  is 
delivered  has  a  property ^  which  is  uncertain  \  for  how  long  he  ihall 
retaia  it  he  does  not.  know  ;  and  the  lejfee  himfelf  ^at  another  pro^ 
fertj  \  for  upon  payment  of  the  debt,  or  upon  the  debt  received 
out  of  the  revenue  thereof  by  the  conufee,  he  Ihall  re-have  the 
term  $  ajid  fo  two  have  property  feverally  in  one  and  the  fame 
term.  Per  Manwood,  PI.  C.  524.  b.  in  the  cafe  of  Welcden  v. 
Elkington. 

3.  A  feme  made  a  leafe  for  years  of  mills  in  Kent,  with  exception  in  chattUs 
ihatfbejbould  have  the  profits  for  term  of  her  Itfe^  and  it  was  greatly  ^^yhP^^fi* 
debated  if  this  exception  was  good  or  not,  inafmuch  as  the  jkeep*La/ed 
profits  of  the  mills  is  all  the  benefit,  and  in  efieA  the  mills  tor  a  time 
themfelves ;  and  at  laft  the  exception  was  adjudged  good  in  law,  J^cr^hmd^or 
and  the  feme  had  the  profits ;   there  if  ihe  enters  to  take  the  in  a  chahi 
profits,  (he  has  thereby  a  property,  and  the  leffee  another  pro-  plcdgt-d  ai 
pcrty,  and  the  property  of  the  feme  is  uncertain  how  many  \*^h^*  ^^ 
years  it  fhall  continue.    Cited  by  Manwood  as  «  cafe  in  Kent,  owner  haa 
PI.  C.  524.  b.  one  P'«»-^ 

"^  P«rty,  and 

ke  to  whom  the  (heep  are  leafed,  or  the  chain  is  pledged,  bat  another.  A  fortiore,  two  properties 
nay  be  in  a  Icafe,  which  i<  a  chattlc  real,  and  has  long  continuance  therein.  Per  Manwood.  Ibid. 

(L)     IFlat  may  be  an  Interejl^  but  no  Property. 

I.     A  FORRESTER  purfued  a  hunter  who  chafed  a  hart  out  of  But  if  it^ow 
-^  the fbrefi  into  his  own  land^  and  there  hilled  him ^  and  the  ~'y!'\***'* 
forrefter  retook  it,  and  the  other'  brought  trefpafs  de  ccrvo  u^fu"  foe 
mortuo,  capto  &  afportato,  and  was  barred  \  for  as  long  as  wild  any  to  takr 
heajlf  jyb^  arfowly  is  in  my  landy  I  have  poffeffton  hut  not  property  \  ''?  ^^  ^^  * 
and  io  he  who  chafes  it  out  of  my  land,  and  kills  it  in  his  own  where  a 
land  ihall  lofe  it,  and  I  fhall  have  it  if  I  purfue ;  for  /'/  may  he  man  of  hit 
hwum  hy  tbejkin^  horns^  &c.     Br.  Property,  pi.  45.  cites  12  H.  ^^^JJ^  j^ 

?•  ^O*  togoouty 

and  klUs  it,  and  >*here,  c  contra.  Ibid* 

1.  And  by  Brooke  J.  if  a  man  permits  his  faulcon  to  fix  at  a  Sa  whcfe 

fheafanty  which  kills  it  in  anothet^s  land^  he  may  enter  ana  take  ^J^^}f^ 

the  pheafant,  and  (hall  not  be  punifhed  but  for  his  entry,  for  the  f     76    1 

taking  of  the  pheafant  by  my  faulcon  is  poflcflion  in  me,    Br.  vage  beajl, 

IVopcrty,  pi.  45.  cites  la  H.  8.  10.  Contra  of 

takmgfl/« 
^^ter^ftx^tr  h^dxtr  i  fox  thofe  arc  vermin^  and  pernicious  to  the  commonwcaUb,  and  arc  carrion  | 
bfi  otDer,  phcabnt,  dec  are  pleafure,  and  good  viduals.  Ibid. 

3.  If  I  leafe  certain  fieep  for  2  years j  now  upon  that  leafe  fome- 
what  remains  in  me ;  but  that  cannot  properly  be  faid  a  pro- 
perty, but  rather  apoffihility  of  property  ^  whkh  cannot  be  granted 

OTCTt 
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over.  Le.  43.  pL  54.  Mich.  28  &  19  £lt2.  C.  B.  m  the  Caft  of 
Wood  V.  Foftcr,  cites  ii  H.4.  177,  178. 
5.  C.  cited  ^.  A  man  may  hare  an  intereft  %mtbout  a  property  in  a  chattle, 
3  Mod.  01.  j^j^^  f^^Y^  ^^  intereft  as  gives  the  perfon  a  remedy  to  recover,  as 
in  the  cafe  of  1600  load  of  wood  fold  to  A.  and  affigned  by  A. 
to  B.  (the  wood  being  ftanding)  and  after  the  fame  vendor  fold 
2000  load  to  C.  to  be  taken  at  C.'s  election.  B.  cut  600  load^ 
and  C.  carried  it  away,  B.  brought  his  action  and  judgment  for 
him  ;  becaufe  A.  had  an  intereft,  which  he  might  well  affign. 
5  Rep.  24*  Sir  Tho.  Palmer's  Cafe. 

(M)     Pleadings.     Good.     And  in  what  C^ifes  it 

muft  be  fet  forth. 

I.   p'^ECUTORS,  who  have  poflcffion  of  the  goods  ffihettf^ 

'^  tatar^  ihall  call  them  bona  fiia  in  replevin,  recordare,  &c. 

and  not  bona  teftatoris,  though  he  names  himielf  executor  in 

the  writ  \  quod  nota.    Br.  Property,  pi.  21.  cites  24  £.  3.  35^ 

Br«  Proper-      2.  In  trefpafs  the  writ  ffaall  not  fay  damamyi/am,  if  he  does 

ciicft^k  c^    not  fay  thatat  was  taken  in  park  or  warren,  or  fay  damam  do- 

In  trefpaii   mitam.     Br.  Property,  pi.  lo.  cites  43  £•  3.  a4. 

J  [■are  clau-  ^ 

am  fregit  ^  damat  cepit,  he  may  hy  iamasjiuu!\  per  Nevton.  Brooke  iayii  and  fo  it  lecmt 
that  where  beaiU  fene  nfeturc  are  uken  out  of  my  foil,  I  htve  property  in  them  aa  long  aa  they 
we  in  the  foil.    Br.  Property,  pi.  19.  citca  aa  H.  6*  £9. 

Pr.  Pro-  3.  Trefpafs  quare  vmrrenam  fuamfrepi^  Iffmille  *  lepores  e$fk^ 

Stt^sfc.^*  and  did  hot  fay  leporesyttw  j  and  good  by  the  opinion  of  the 
«— It  waa  Court,  becaufe  he  has  no  property  in  them,  but  has  them  by 
fuicdbythe  rcafon  of  the  warren  ;  quod  nota.     Br.  Brief,  pi.  11.  cites  1  H. 

whoIeConrt  /r--  ^  ^  ^ 

inanaOioa    °*  55* 

of  trerpafs  that  quare  claufum  fregit,  ic  cnniculosfuos  vel  ipfiiu  A.  cepit^  &c.  is  good.  Godh«  s  7^ 
pi.  a^o.  Pafcfa.  8jac.  C.  B.  Newton  v.  Richards. —-*  See  pi.  7. 

S.  P.  Br.  4.  If  a  man  chafes  in  my  parky  I  fliall  have.a£tion,  quod  parewm 

VhVucxxcb  f^^'^^  andyimx  ibiikm  cepit,  &c.  and  not  feras  meas  Per  Newton* 
18  E.  4. 14.  Br.  Property,  pKao.  cites  7  H.  6-  38. 

Br.  Tra-  5.  In  trefpafs  of  goods,  if  the  defendant  fays,  that  before  the 

werfe,  per     trefpafs  the  property  iuas  in  hintj  and  he  bailed  them  to  A.  Hvbo  gave  t» 

du/kc.^'  ti^c  plaintiff ,  X\l%  plainiifffhall  fay  that  he  himfelf  was  poffeffed  till  the 

r  defendant  took  them^  abjque  hoc^  that  the  property  was  in  the  defendant^ 

and  this  is  a  good  plea.     Br.  Trefpafs,  pi.  308.  cites  5  E.  4,  i. 

6.  In  trefpafs  deparcofraBo^  and  beafls  taken^  the  defendant  feii 
the  property  was  to  9*.  A.  before  the-  trefpafs  who  was  thereof  poff^d^ 
till  B.  toot  them  from  him^  and  bailed- them  to  the  plaintiffs  by  which 
T.  A*  fued  plamt  of  replevin  in  the  seunty  agmnfl  the  plain^ffbefiare  the 
Jheriffy  which  fheriff  made  precept  to  the  defendant  to  deliver  them  te 
5r.  A,  by  which  he  came^  and  found  the  park  open,  and  entered  and 
[  77  ]  made  deliverance.  Per  Grene  the  plea  is  double,  the  one  the  jui^ 
tification^  that  they  were  the  beafts  of  another  man^  and  the 

precept 


f  cutpi  oC  ibe  ihrnflT^  by  which,  he  hdd  him  to  the  precept  of 
x)^e  {hcriff  only  \  for  it  was  held  double  by  aU  the  juftices,  Tre- 
maile  faid  the  property  was  in  J.  R.  and  they  came  into  our 
landy  by  which  we  took  them  for  damage  feafant^  and  im* 
parked  them,  and  the  defendant  broke  the  park,  and  took 
them,  abfque  hoc ;  that  the  property  was  ia  T*  A*  prout,  &c. 
Br.  Double,  pi.  105.  cites  ii  E«  4.  J4. 

7*  Trtfpafs  fuare  tquumcifHt  aferfona  of  the  plaintiff ;  the  de* 
frndant  pleaded  non  culp.  and  found  againft  him ;  and  excep- 
tion taken  in  arreft  of  judgment,  becaufe  he  doth  ruifaytquum 
Juum^  cr  that  he  was  taken  ^^vm  the  plainiijf*s  poffe/lfoni  for  other- 
wile  it  may  be  that  the  plaintiff  had  not  any  caufe  of  action,  if 
he  had  not  property  or  poiTelfion  \  and  it  may  be,  for  any  thing 
which  appears  in  this  declaration,  that  he  had  not  any  of  themj 
therefore  the  declaration  is  not  good ;  and  of  that  opinion  was 
Gawdy,  Fenner,  and  Telverton,  and  the  declaration  canmt  h 
aided  by  intendment^  but  ought  to  be  certain ;  but  Fopham  and 
Williams  e  contra ;  becaufe  it  being  alledged  quod  cepit  s  perpmm 
it  is  neceii^ily  to  be  intended  that  he  had  poiTefiion ;  wherefore, 
&C.  But  notwithftanding  afterwards  upon  a  fecond  motion,  for 
the  reafons  aforefaid,  it  was  adjudged  for  the  defendant.  Cro. 
J.  46.  Mkh.  2.  Jac.  B.  R.  Burfer  v.  Martin,  alias  Purfer  v, 
Walter, 

8.  Treipais,  &c»  for  fifhing  Mr  7%^ni£/^anuj,  of  the  plaintiff,  Cro.  C  55ft, 
and  taking  pifces  ipftus  (the  plaintiff)  he  had  a  verdiA.     Twas  s.c.accoT<U 
moved  in  arreft  of  judgment  for  faying  pifces  fuos,  whereas  they  ^^f^'TZZA 
are  ferae  natnrx,  and  fo  no  property  in  them  j   Berkeley  J.  ad-  6.  S.  c.  mI 
mitted  it  true  that  in  a  general  fenfe  they  cannot  be  faid  pifces  cordingiy. 
ipftns,  but  in  a  particular  fenfe  they  may,  and  that  a  man  may  ^fcl/jl^* 
have  ^Jpedal  and  a  qualified  property  in  things  ferx  natune  three  moved  ia 
ways,  viz»,Ratione  infirmitatis^  Ratione  loci^  or  Ratione /rzv/A'^V,  f  ^  ^ 
and  in  this  cafe  the  plaintiff  hath  a  property  ratione  privilegii ;  Ih^fS^ 
and  judgment  was  affirmed  by  the  whole  Court  upon  this  differ*  plaintiff 
ence^  that  where  plaintiff  ifeAwvr,  gemrddJy  fir  taking  pifces  fuos  or  ought  vot 
l^esfuosy  &c,  the  aftion  will  not  lie  j  hut  if  it  be  for  fjbing  in  plfctlVS^ 
Idsfever^l  fishery  as  here,  or  for  breaking  his  clofe,  and  taking  unieb  they 
leporesfuos,  &c.  it  will  lie.    Mar.  48,  pi.  77.  Trin.  15  Car.  Mb«eni» 
ChadT.GreenhilL  '^t^ 

diyt  there  it  no  more  property  in  6ih  in  a  fejreral  than  a  free  pifcary ;  hut  the  Ch.  Jvifkice  (jpu^ 
tf^  JL  tHnfUSt-^mj  ihingfiaU  U  intendeito  ipake  the  cafe  good,  and  To  here  it  might  be  ilk* 

iMrbich  i«  a  nian'j  ievcval  pifcary ;  hai  the  Court  held,  that  this  had  beea 


food  mp9m  iemMrfer^  by  reaiian  of  the  local  property,  and  fo  ia  the  Regiftcr.  Vent.  121.  Paich. 
•3  Car.  s.  B.  R.  PoUexfflb  v.  Crifp.— 's  K6b.  757.  pi.  ao.  S.  C.  accordingly  by  name  oii^ndo^ 
tfkd  Polyxfen  ▼.  Crifpin.  Ibid.  76^.  S.  C.  by  name  of  Pollexfen  v.  Crifpm.— But  IJUl.  1  Jac  .9. 
ft.  K«'It  waa  objcfted  in  arreft  of  iadgment,  that  the  declaration  waa  ill,  becaufe  the  plaintiff 
kid  notlodi'a  pro|ittty  m  libera  pifcariat  as  to  call  them  piDces  ipGus,  or  his  own  fifh ;  aqd  fdf 
tbis  rcaibn  the  judgment  wu  arrefted.  ^3  Mod.  97.  Upton  v.  Pawkin.. »  ■  -Cumb^  ai.  S.  C* 
«ceoidiii^yby  name  of  Upjdhn  v.  Bawkins.  * 

9.  hi4re£^sior  taking  (fa  hook^  &c.  defendant  ^#0^^  that  he 

-had  %'mtf  to  fi$tb  a  wood  upon  the  land  of  the  plaintiffs  and  that  he 

was  paffing  there^  and  the  plaintiff  endeavour^  to  cut  hij  barnefu 

3  iw^ 


77.  ^mm* 

4md  io  wtmifid  htm  nvitb  the  faii  hook^  and  thefefoi'c  he  took  the 
faid  hook  out  of  the  hands  of  the  plaintiff,  and  delivered  it  to 
theconftable,  &c.  'and  ifluc  upon  the  way,  and'verdift  for  the 
plaintiff*}  at  was  moved  in  arreft  of  judgment,  that  the  plaintiflf 
hadmtjbewed  in  his  declaration,  ibat  the  hook  was  in  his  po/f^/jStm  i 
and  it  was  agreed,  per  Cur.  That  if  the  defendant  had  pleaded 
notguiby,  the  judgment  fhould  be  arreted,  becaufe  the  plaintiff* 
in  his  declaration  did  not  fay  hamumfuumy  norjbew  that  it  was  in 
hisp^efion;  but  in  this  cafe  the  Court  were  of  opinion,  that  the 
defendant  hy  bis  fpecial plea  mzdehis  declaration  good  for  the  defen- 
dant pleaded  that  he  took  the  YiOo\L  extra  pojfejfionem  the  plaintiffs  . 
for  which  the  plaintiff  may  well  maintain  this  a6Hon  upon  his 
poffeffion,  without  any  property.  Sid.  1 84, 1 85.  Pafch.  x6  Car.  2. 

B.  R.  Brooke  v.  Brooke  &  al. 

[  78  ]  10.  Upon  writ  of  error  the  cafe  was,  that  trefpafs  was  brought 
in  C.  B.  and  the  writ  there  was  bona  &  catalla  fua  cepit,  and  the 
declaration  was  unum  bovem,  flee,  without  faying  (fuum)^  &c.  and 
verdift  for  the  plaintiff,  and  judgment  there  ;  and  writ  of  error 
brought  in  D.  R«  and  error  affigned,  becaufe  the  plaintiff  hath 
not  fhewn  in- his  declaration  that  it  was  his  ox,  5cc.  but  the 
judgment  was  affirmed  per  Cur.  and  a  difference  taken  between 

C.  !>•  and  B.  R.  for  in  C.  B.  the  writ  is  parcel  of  the  declaration^ 
and  therefore  fuum  in  the  writ  makes  the  declaration  good* 
Sid.  187.  Pafch.  16  Car.  2  B.  R.  Jones  v.  Pritchard. 

For  more  of  Property  in  General,  See  flparftrt,  l^atoni  |3inKtl^» 

and  other  proper  Titles* 


fol.  3ti. 


{^rotectton. 


^  ^PL    (A)    Protcdtion.     By  v^6at  Per/on  it  may  be  cafi. 
(D.  •  (F)    V    /  r\  '    -D    r  xt  ^ 

(H)(K)  Quia  FroteClurus. 

Thedefrnd-  [|^  TTE  who  IS  hy  nuunprize^  muft  caft  a  proteftion  quia  pro- 
vardTi^i"  JjL  fefturus  in  per/on  fir  himfelf,  though  it  t^ars  that  beU 

cepicorpuf,  in pri/on  i  for  this  may  well  be.    4  H.  6.  8. J 

and  was 

mainprized  to  another  day,  and  at  the  day  caft  proteftioa  quia  profedurus,  and  it  was  allowed  ; 

for  he  may  caft  it  in  perfon.  Contra  of  euoign  de  fer\'itio  regis ;  for  he  is  fuppofcd  in  prifoa  by 

the  mainprizc.  Nou.     Bt.  Protedion,  pi.  59.  cites  S.  C. 

*    In  account  exigent  iflticd,  and  the  defendant  rtndered  himfelf  in  Bank,  and  found  mainprizc, 

ynd  had  fuperfedeas  to  the  fherifF,  and  now  in  Bank  the  defendant  was  remanded',  and  prote£fcioa 

Waa  caft  for  him.     Green  faid,  if  it  be  allowed,  the  mainpernors  ftiall  be  d  fcharged,  which  can-> 

not  be;  but  notwithftanding  this  it  was  allowed,  Sec*     Fitz.  Tit.  Protection,  pi.  87.  citct  M. 

so  E.  3.  and   fays,  fee  S2  £.  3.  accord  ngly,  twice. Prifot  took  a  difference  between  the 

defendant's  being  by  mainprize  or  by  bail,  that  In  the  laft  cafe  he  may  caft  a  proic^on^  but  not 
iathc  firii.     Fiizh.  Tit.  Protedion,  pi.  13.  cites  M.  39  H.  ^.  4. 

Quia 


f^ctection; 


78 


Quia  Moratufus. 

ft.  Quia  Moraturus  fuper  vitu/atwie  califta  may  be  caft  by  the  The  pro- 
party  bMt/elf\  for  he  may  be  here  to  purvey  for  it.  Quarc.     21  ^*J°  ^ 

£.4.    18.  b.    See  21  £.  4.  82.]  infant  an4 

not  by  the 
defradant  hirafelf ;  and  upon  praying  allowance  it  waa  agreed  that  infttnt,  at^ai,  and  feme  uoert 
Bay  caft  protc£boa ;  and  it  M^'aa  laid  that  the  dcfendaMt  watfeen  in  L4Hdon,  fed  non  allocatur,  bc- 
CMUc  it  ia  n^  graved  of  record ;  and  it  wat  faid  that  if  the  plaintiff  had  fued  habeaa  corpus  againft 
him,  he  would  be  put  to  anfwer.  Quaere  inde  ;  for  he  may  be  come  hither  to  vi£lual.  Br.  Pro- 
tcdiony  pi.  74.  cites  si  £.  4.  18.— pi.  77.  S.  P.  As  to  infant,  cites  ai  £.  4.  8a.— 'S.  P.  As  to 
infants.  F.  X.  B.  sS.  (L.)  but  fjys,  there  are  divcrfc  opinions  amon^  thcjuflices,  if  it  flull  hm 

allowed  for  a  feme  covert. Co.  Litt.  130.  a.  fays  it  is  allowable  tor  men  within  age,  and  for 

uiimen  as  xieceiTary  attendants  upon  the  camp,  and  that  in  three  cafes,  fuia  letrix^  quia  nutrixjeu 

ti>fittiix. But  Co.  Litt.  X31.  a.  (w)  (ays  that  an  infant  was  vouched,  and  at  the  pluries  veuirc 

foe  a  prote£bon  was  cad  for  the  infant,  and  difallowed,  becaufe  his  age  muft  be  adjudged  by 
the  inipeOion  of  the  Court. 

^3.  He  who  is  by  nutinprtze^  may  caft  a  prote£lion  quia  mora"  ScepL  u 
iurus  for  himfclf  in  perlbn,  though  it  appears  that  he  is  in  pri- 
fon,     Dubitatur.  4  H.  6.  8.] 


Both. 
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[4.  An  infant  may  caft  a  protection,     ai  £.  4.  i8.  82.  ad-  Br.  Feof^ 

judgecL]  «ncnt  de 


50*  citrsS.  C. 
Year-book.  — 


Terres,  pL 

-In  this  cafe  the  prote£bon  was  caft  by  th<  infant  for  his  father.    Vide  the 
-See  pi.  2, 


[i 


'$•  So  Timonk  may.     21  £.4*  i8»3  Seepl.  a« 

6.  So  z/em^  covert  may.     21  £«4.  l8.]  Sec  pL^p 

7.  Recordare  by  %  againjl  P.  who  avowed  upon  F,  the  faid  % 
faid  that  jF.  gave  byjitii  to  E»  which  £.  leafed  to  him  for  years ^  and 
prayed  aid  of  E*  and  had  it,  though  £.  was  a  ftranger  to  the 
avowry,  and  at  the  day  offiimmons  ad  auxiliand^  E.  caji  proteBion ; 
and  upon  long  argument  it  was  agreed,  that  J.  plaintifF  who 
prayed  aid,  cannot  be  by  protedion  ;  for  he  is  plaintiff,  and  is 
to  recover  damages.  But  yet  the  beft  opinion  was,  that  £.  of 
whom  he  prayed  aid,  may  be  by  protection.  Br.  Protection, 
pU  39  cites  5  H.  5.  5. 

8.  In  detinue  the  garni/hee  came,  and  pleaded  to  iffue,  and  at  the 
mftprius  the  garniihee  made  default,  and  A*  B»  caft  proteBionfir 
Um ;  and  thereupon  day  was  giyen  in  C.  B.  at  which  day  repel- 
laoce  was  fet  forth,  and  yet  the  proteAion  fhall  fave  his  default 
bccauie  it  was  allowable  at  the  firft  day ;  but  econtra  if  there 
be  variance  between  the  record  and  the  protedtion,  for  this  is 
never  allowable  ;  and  fo  fee  that  gamifhee  may  be  by  proteAion* 
Br.  Proteftion,  pi.  59.  (bis)  cites  4  H.  6.  9. 

9.  Anyfirofiger  in  the  world  may  caft  protection  for  the  party.  S.  P.  Co. 
Br.  Protection,  pU  10.  cites  28  H.  6.  i.  *  J^j»-  »3»^ 


(A.  2)  What 
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(A.  2)     JFbat  it  is«     And  in  'what  Cafes  it  lies. 


WbCTc  the     X,  25  Ed.  3.  TJ^NACTS  that  miwthfiandxng  tjhe  h'ng^s  proteBtof$ 

'''^;?      "  ^  of  his  debtor^  other  credtiorf  may  proceed  io  judged 

reated,  that  ^         •/•?.      •'•i  /».  .#1     / .     »      t%    t         -t 

the  king  £or^  '"^^  ^go^V*  '>^t  '^^'^h  a  ceffet  execuUo  unttl  the  hittgs  deot  be' paid  9 

fjjcinorc     and  bire^  iftht  cre^ors  fjnU  utjidertah  for  the  kin^s  debt,  they  frail 
mcnt  o/^hw  ^^fvc  esfecutioft  againft  the  debtor ^  both  for  their  own  debts ^  andlikc^ijip 
debt  receive  fi^  fi  ^^^  ^  ^^  have  paid  the  ttngi 
id  the /aid  .      i 

Cm.  the  defendant  into  his  frsteSlon^  and  that  none  JUnld  meddle  tvith  his  perfin  w  ^oods,  or  fit  or 
implead  kirn  in  any  court  for  any  debt  or  trefpaiii'&cl  until  the  hing  befatisfed,  this  prote£biOtt  it 
not  allowable,  the  ftatute  being  exprefslyt  that  none  (ball  be  delayed /tipon  thefe  protedions,  liot 
that  the  party  (ball  anCwer  and  go  to  judgment,  bCit'that  execution  (hall  ftay.  Cro.  J*  477.  Pafch* 
l6'Jac.  3  K.  'Graven  V.  Malinet. 

Thit  ftatute  is  to  be  intended  of  fuch  executions,  whereby  the  king  may  be  prejudiced,  vtx« 
execution  of  lands  or  goods,  but  not  execution  of  the  body ;  for  that  il  all  t6  all. '  Hob.  1x1.  pU 
139.  Sir  Tho.  Shirley's  Cafe. 

|.  S.  being  in  execution  for  debt  to  the  ki*g%  had  judgment  given  agasaft  him  in  B.  R.  was 
brought  to  the  Bar  by  Habeas  Corpus  to  be  charged  m  execution  for  this  debt  alfo.  It  was  ob« 
jcded  that  this  couTd  not  be  by  reafon  of  this  ftatbte,  and  of  that  opinion  was  the  whole  Court; 
out  becaufe  he  had  not  a  writ  qffroteOion^  the  Court  refolved  that  he  is  out  of  the  ftatute,  and 
thereupon  awarded  that  he  (faould  be  in  execution  at  well  for  the  party  as  the  king.  Cro.  C.  389* 
%h  93.  Mich,  so  Car.  B.  R.  Stevenfon's  Cafe« 

S.  Regularly  a  proteflaon  lies  or^lytohere  the  defendant  or  tenant 
is  demandable;  for  the  proteAion  is  to  excufe  his  default^  and  he 
cannot  make  defa^Ut  when  he  is  not  demandable*  By  the  joft ices 
oJFboth  Benches.    Jenk.  94.  pi.  83. 

3.  Writs  of  proteftion  lie  not  in  cafes  of  felony^  nor  is  it  to  be 
allowed  to  any  that  isprifofiir  to  the  Gwrt.  3  Inft.  Z40.  cap.  105* 

r    80  ]  (B)     At  what  Time. 

AtthcNifi  £j.  jT  cannot  be  caft  qft^  the  inqttefi  titdjudged by* default^  and 
plaintiff,'  charged.    43  E.  3.  ao.  b.] 

defendant,  woA  jurors  appeared,  a  ^rtf/^^fon  liftf^  for  the  defendant,  varying  from  the  original  wril 
in  the  addition  ^his  name,  the  judges  adjourned  the  in^ueft  t6  another  dav ;'  at  this  day  another 
proteftion  is  cap,  agreeing  wth  the  addition  in  (he  original  writ ;  this  protection  was  aHowed,  for 
no  juror  was  (worn.    Jettk.  85.  pi.  fi6.  Regularly  a  protc£bon  tr  only  aUowabk  at  tife  iay^ 

uken  the  tenant  is  dewtoMdabU  in  court^  to  excoic  his  denuilL    Jenk.  8^.  pL  66. 

• 

.Q^ia  Frofcdurus. 

For  one  2.  At  nifi priusy  if  proteftion.  be  caft  before  one  judffc^  and 

2**g;*J*f  prays  allowance,  the '  other  judge  being  abfent^  and  aner'the 
of  NifiPnua  Other  comes,  the  faid  calling  and  praying  fliall  not  (erve  without 
ctnnotre.    a  newpraver.     47E./1,  20;  .   •-.-  ^ 

cord  the  r     i  tt  j         j 

protc^on  without  his  companion.    Br.  Prot^Aioa,  pi.  to.  cttea  S.  C. 

Titzh.  TiL  J.  In  trefpafs,  the  flieriff  xffaxxtitA,  cepi  cwptts^  but  theoartf 
?**^^  did  not  appear ;  a  new  fheriff  is  made,  ind'^diftrcfs  iflues  to  the 
s.  c.  per  old  iheri£f  to  have  the  body,  &c.  which  is  returned  diftraincd, 
Thime.       but  he  has  not  the  body,  yet  the  defendant  may  caft  a  protec- 

tion 


I 


tkm  quia  profe^hirus ;  for  he  has  day  in  Court,  and  he  may 
appear.    44  £.  3.  i.  b. 

Quia  Moraturus. 

[4.  Afier  verSB  for  the  demandant  in  B.  the  defendant  can* 
Hot  caft  a  prote£tion.     1 7  E.  3. 13.  b.] 

[5.  So  if  at  xhcnifiprius  the  inqueft  pafies  for  the  demandant,  j-  _'_  -^ 
no  proteAion  lies  for  the  tenant  at  the  day  in  bank  5    for  *both    Fol.  a^a. 
arc  but  one  tune.     17  E.  13.  b.  25  E.  3.  43.]  ^--^v**^ 

♦  It  was  faid 
by  Tborp,  that  the  day  of  Nifi  Prius  and  the  day  in  Bank  is  not  til  one  to  all  refpeQs ;  for  vrrit 
pnicfaafed,  mciae  fhall  abate,  notwiihftanding  nonfuit  at  the  Nifi  Priua,  but  as  to  the  pleading  any 
pka  wluch  comet  inefne  between  them,  it  (hall  be  one  and  the  fame  day ;  for  he  Iball  not  plradk 
the  plea  Puia  le  Darrein  continuance  mefne  between  tbe  Nifi  Prius  and  the  day  in  Bank.  Bui 
Brooke  (ays,  See  the  contrary  dfifwherd.     Br.  Continuances,  pi.  13.  cites  40  £.  s«  3S> 

The  imju^  pafled  againft  the  defendant  by  Nift  Prius  en  Pays,  and  now  in  Bank  the  defendant 
Wat  by  protefibon,  and  was  dibUowcd,  and  judgment  given  for  the  demandant  upon  the  vcrdi6l» 
&c  Fitxb.  Tk.  Protcdion,  pi.  88.  cites  M.  Ao  E.  3.— -— i>ee  (P)  pi.  2.  3. 

Both. 

J' 6*  A  protection  may  be  caft  at  the  return  of  the  petit  cafe,  or  n,  n.  B. 
ore.     1 1.  E.  4.  7.  b.  «9-  (C) 

[7.  At  the  petit  capey  if  the  defendant  cafi  ejpngn  de  Servitio  Br.  Protet- 
legis,  jet  at  the  day  which  he  has  to  (hew  his  warrs^t,  he  may  ^®**•|^•3«• 
caft  a  proteAion ;  becaufe  this  proves  that  he  is  in  fervice  of  the  !L^bia'.  pi« 
king.     7  H«  4.  5.  b.  83.  cites  s. 

C.  At  Nifi 
Prius  en  Pays,  tbe  defendant  made  default,  and  the  default  wat  recorded,  and  at  the  day  in  Bank» 
die  demancMnt  prayed  petit  cape,  and  one  caft' a  prote^ion  for  the  tenant,  and  the  default  waa 
entered  on  the  Roll,  and  there  the  protection  was  allowed.     Fitih.  Tit.  Protection,  pi.  94* 


I 

I  cites  T.  9  £.  3*  si 


SS.  A  man  outlawed  in  account,  purchajed  charter  of  pardon^  [[     8 1    J 
fued  fcire  facias\  a  proteBion  for  him  does  not  lie^  b^ore  the 
otter  has  counted  againft  him  upon  the  original^  for  before  this  he 
himfelf  is  pUintift*;   but  this  lies  after  the  count,  for  then  he  is 
defendant.    43  E.  3.  36.] 
[9.  At  the  nifi  prius  proteftion  may  be  caft,    43  E.  3.  ao.  b,  A  proteo 

48  E.  3. 8. 3  H.  6. 56. 1 7  e:  3. 22.  b,]  i^JtL  ■ 

fitnaxctf  may  be  allowed  at  the  Nifi  Prius,  as  well  as  a  plea  after  the  laft  continuance    There  it 
cqioal  scafon  in  both  cafes.     Jeiik.  85.  pi.  66. 

J  10.  After  iflue,  and  j^/ftfrrfr/rff/»rf  againft  jurors  upon  diftrcfs  Buteffoignt 
a/ioj  with  nifi  prius  przyedf  proteftion  lies  for  the  defendant.  ^H^^^^^^ 

3  H.  6.  55«  b  3  docsnotlie; 

for  the  ona 
at  ciftxCed  by  the  king  under  hts  ftal,  and  the  ether  is  only  the  furmilc  of  the  party  himiclf.  Ne;* 
iW  divcriky.     Br.  Procc^on,  pi.  4.  cites  S.  C. Br.  EUbign,  pi.  2.  citat  S.  C« 

J  11.  After  £jirefs  returned^  and  challenge  taken  to  the  arrays  Th«  trioi* 
triurs  cbofe^  proteftion  does  not  lie  for  the  defendant,  for  he  ^^^^^ 
fliail  not  be  demanded  after^  and  the  proteftion  is  to  fave  a  de-  upon  tu 
feult.    4H.  •S.  22.  b.]  trist^im 

Vot.XVin.  H  [la    After 


8 1  pitxttmmi: 

he/ore  verdia  [12,  AftcT  thc  JuTOTs,  Of  any  of  them,  arc  /woKfi  upon  the 
VM  calHor   P"J^cipal,  a  proteftion  does  not  lie,     4  H.  6.  23.] 

the;  defendant.  And  fiabb.  faid,  that  it  (hall  be  allowed  now  ;  but  contra,  if  tny  juror  ttfosfofCm 
upon  the  frindpal.  And  Hals  J.  agreed ;  but  June  Ch.  B.  doubted.  And  Cheney,  Tyrwbit, 
and  MarttB  J.  held,  that  it  (hall  not  be  allowed  ;  for  per  Martin,  after  thc  d^  fendant  has  appeared^ 
'  be  (hall  not  be  demanded,  and  proteflion  it  to  cxcufe  a  default,  and  there  fore  when  the  defend* 
ant  appears  and  challenges,  he  docs  not  make  default ;  which  Brook,  fays  is  the  bell  opinion  \  and 

after  the  plaintiff  granted  that  it  (hall  be  allowed.     Br.  Prote^on,  ph  60.  cites  4  H.  6.  2t. 

Ibid.  pi.  9.  cites  S.  C— fir.  Proic^ton,  pi.  10.  cites  S.  C.  per  Danby.—A  proteflion  may  be 
allowed  after  the  arra^  is  chalfen^ed,  and  the  triors  eiffied  and fvaority  or  after  an  adjourpfnti  but 
protcAion  cannet  be  allowed  after  a  juror  isftvom  ;  for  it  it  a  manifeft  delay  of  juftice.  J  Jc.  94. 
pi.  83.-  S.  P.  Jcn!^  108.  pi  8.    *  This  (hould  be  (6). 

Intrcfpafi  [13.  But  after  the  return  of  a  difiringas^  a  protcAlon  lies,  be- 
Ire  a??mie ;  ^^^^  ^^J  challenge  to  the  tmj.    4  H.  6.  23 .] 

at  the  XtXA/omeoi  iht Jurors  appear,  and  fome  make  default;  a  diftringat  with  decern  tales  ia 
award<ds  upon  this  dijtringas  afull  )ury  appears  \  at  this  day  a  pm  '^ion  ca(l  for  the  defendant 
(hall  be  allowed  ;  for  he  is  then  d:mandaife,  and  the  end  of  the  pnieS  m  is  to  cxcu/e  kis  defauUi 
Jenk.  108.  pi.  8.-S.  P.  Jeuk.  85.  pL  66. 

S.  P.  Br.  [14.  l£at  the  fourth  day  of  the  eight,  the  inqiteft  be  ready  topafs^ 

Sl°i^dtcs  ^°  ^^  given  till  two  days  after^  at  which  day,  the  protcftion 
s8  H.6.  X.  bearing  date  after  the  fourth  day  [is  caft,]  it  lies  for  the  defen- 
by  theopU  dant  5  and  this  fhali  be  entered  fpecially.  10  H.  6.  3.  b.  du- 
r^'o^'h    Wtatur.] 

and  the  other.— Br.  Protedion,  pi.  90.  cites  10  H.  6.  3.  that  it  (hall  not  be  allowed,  by  the  beft 
opinion  ;  for  though  the  parties  are  demandable  at  this  day,  yet  the  entry  fkall  he  general,  and 
fkaU  have  rehtion  to  the  fourth  day ;  and  then  there  is  no  day  to  allow  the  protection. 

Jffue  againfi  tti*o,  ana  they  appeared  at  the  day^  and  the  jury  alfo^  and  for  fhortnefs  of  time  they 
toere  adjourned  till  in  cra^tnum,  &c«  And  at  the  next  day  the  one  cafiproteclion^  which  hore  date  the 
ftrft  day,  and  the  other  cafi  proteQion  which  hore  date  thefecond  day^  and  it  was  doubted  whether 
they  (hall  be  allowed  or  not ;  becaufc  they  have  appeared  at  firft  and  call  no  proie^on,  and  are 
not  now  demandable,  therefore  cannot  caft  protedhon.  Quaere ;  for  it  is  faid  there,  that  in  M. 
t8  H.  6. 1,  the  protedion  was  allowed  in  fuch  cafe.    Br.  Protedlton,  pi.  9.  cites  87  H.  6.  4. 

[15.  If  at  the  return  the  parties  znd  jurors  appear,  and  tht 

Court  comniands  them  to  appear  when  they  ihall  be  demanded, 

if  they  fhall  be  demanded  four  days  after,  protcftion  lies  for  the 

defendant,  and  it  fhall  be  entered  ipecially.3 

Br.  Protec-        16.   13  R,  2.  ci^»  16.  ena^.  That  no  protedion  tviihthe  claufe 

^An   t  1  of  quia  profeBurus fhall  he  allowed  in  any  plea,  whereof  the  fuit  was 

tion  profec  commenced  before  the  date  of  fuch  proteBion  ;    except  in  a  voyage, 

[     82    ]  where  the  king  goeth  in  perfon,  or  other  voyage  royal,  or  in  the  hinges 

turse,  regu-  meffages.     Howbeit  this  aEl  will  not  infringe  proteBjons  with  the 

not^be"pur.  ^^fi  of  quia  moratur ;  and  if  the  party  proteBed  tarry  more  than  a  con» 

chafed,        venient  time  in  the  country,  without  going  to  the  fervke,  or  retuti^ 

♦  hanging     /rom  the  fervke,  the  chancellor  having  notice  thereof,  fhall  repeal  his 

the  plea;      a*.-/->7.V»«  ^    ^  * 

but  this       proteBion. 

£aileth  when  he  goeth  in  the  king's  ferrtce  in  a  voyage  royal ;  and  that  is  twofold,  either  tiMicbiqg 
war,  and  that  is  only  when  the  king  himfelf,  or  bis  lieutenant,  that  is  prorex,  goetht  or  whea 
tny  goeth  in  the  king's  ambalTage,  pro  negotio  regni,  or  for  the  marriage  of  the  king's  daughter^ 
or  the  like ;  this  alfo  is  called  a  voyage  royal,  but  a  protection  monura:  may  be  purchaicd,  and 

caft,'  pendente  placito.     Co  LiL  130.  b.  (k) One  had  benefit  of  a  protedion,  for  that  he  «'aa 

ient  kito  the  kmg's  wars,  in  company  of  the  protedor,  into  France,  the  greateil  part  thereof  being 
then  under  the  king's  aftual  obedience ;  fo  as  the  lubje£ts  of  England  were  employed  into  France 
for  the  defence  and  fafety  thereof:  in  which  cafe  it  was  obferved,  that  feeing  the  protedor  pto 
rex  went,  the  fiuae  was  adjudged  a  voyage  royal,    y  Rep.  8.  a.  in  Calvin's  Qi£b.— Cites  3  H.  6. 


Ik.  YratcAioD  t.— —  So  tbc  Lord  Talbot  went  with  t  company  of  Englilhmen  into  France,  tbca 
•ifo  being  for  the  greateft  part  under  the  lAual  obedirnce  ot  the  king,  who  had  the  bmefit  oC 
their  protedioos  aUowed  them.  7  Rep.  8.  a.  id  Calvin's  Cafe.  — -Citct  8  H.  6.  16.  b.— — *  S.  F. 
JcAk.  ^  p2. 83.  cites  so  £.  3.  Protedion.  Fitsh.  83.  Uc.  155. 

17.  In  debt,  it  was  faid,  that  in  trefpafs  againft  the  baron  and 
fa^i  tlLcJbtriff' returfud  that  the  baron  noneft  inventus  £5*  cepi  corpus 
up9n  the  ftmw^  and  prote6Uon  was  caft  for  the  baron  the  fame 
day,  and  was  allowed ;  for  he  had  a  day  by  the  roll  though  he 
had  no  day  by  the  return  of  the  fheriffl  Br.  Proteftion,  pi.  79, 
cites  3  H,  6.  3. 

18.  In  precipe  quod  reddat,  the  tenant  made  attorney ^  yet  he 
may  caft  prote^on  after,  notwithftanding  that  he  had  made  at« 
tomey.     Br.  Proteftion,  pi.  71.  cites  2  E.  4.  15. 

19.  A  proteftion  does  not  lie  to  dtfturb  an  arrefl^  or  the  execution 
tfit\  for  the  judges  ought  to  allow  it  firft,  which  cannot  be 
without  the  view  of  it  firft  in  Court.     Jenk.  94.  pi.  '83. 

(C)     What   Perfons  Ihall  have  Protedion,    and 
againft  whom. 

Quia  Profedfcurus. 

[i.  PROTECTION  lies  for  xhtpraiee  in  aid  alone.     37  H.  6.  S.  P.  Br. 

^       32.  b.l  Proteaion, 

•^  -^  pi.  i6.  cites 

40  E.  3. 18.         TTiiswas  in  a  fcire  facias  on  a  fine,  and  per  Cur.  it  well  lies,  and  yet  the  ftatute 

i^  lis  <]oc  recordau  funt  are  to  ouft  delayes.     Br.  Proteftion,  pi.  £3.  cites  37  H.  6.  ftt> Br* 

P)rotedion,  pL  58.  cites  24  £.  3.  26.  Contra,  that  it  does  not  lie  for  theprayee  in  lid;  for  thea 
the  plaintiff  will  not  fue  refumtnons,  and  fo  delay  of  juftice ;  quod  nota  bene. 

In  replevin  the  lermtr  pUintif  praytd  aid  of  his  lefor ;  and  the  beft  opinion  was,  that  the  prnj/ei 
Jl^l  not  be  by  proce^ion,  no  more  than  the  plaintiff  who  prayed  (hall  be ;  for  the  avowant  can* 
■oi  Wave  refusnmons  againft  them  ;  and  alfo  they  are  plaintiffs,  and  are  to  recover  damages  againft 
the  avowant,  and  no  pUintifftkaXi  be  by  protedhon.  Br.  Froteftion,  pi.  85.  cites  5  H.  5.  5.—— 
Mmt  8  H.  6.  16.  in  trejpafs  the  pnyee  in  aid  was  by  proteftion ;  f«r  there  he  was  to  joim  to  Um 
ikfendaati  sod  not  to  the  plaintiff,  as  here  in  replevin,  note  the  diveriity.    Ibid. 

Quia  Moraturus. 

[2.  Proteftion  quia  moraturus  does  not  lie  for  a  man  in  enecu*  A  prifiuf 
Hon  upon  a  condemnation.    D.  4.  5  Ma.  162.  50.]  ("  'jT/fj 

WIS  tboiig^  a  man  Hcxy  neceffary  to  ferve  the  queen  in  her  wars,  and  the  Coart  viras  moved  by 
the  attorney,  per  manoatum  coocilii,  whether  the  queen  might  licence  him  with  a  keeper  to  ^ 
U  Berwick  to  defend  it ;  but  all  the  iuilices  of  B.  R.  and  C.  B.  held,  that  he  could  *  not  be  ^U 
Buflcd  by  proteftion  quia  moratur  fupra  falva  cuftodia,  &e.  D.  t6a.  b.  pL  5a  Trio.  4  &  5  F* 
hU»  Anoo.— -OaL  §3.  pL  s.  S.  C. S.  P.  Jenk,  S13.  pL  51.— -Co.  1ml  s^.  ». 

|.  Protection  does  not  lie  for  any  officer  in  courts  of  record.  *  [  83  ] 

^  -2^*1  Br.  'Protee* 

^  -*  tion,  pi.  $x* 

^^neM  S.  C.  that  ia  debt  it  wat  agreed  by  Tbime  and  all  his  coaiptniom,  that  proteftion  ball  not 
be  aiOoired  for  any  officer  9f  the  receipt ;  quod  nota,  and  this  tt  (bems  touchef  the  receipt,  or 

bccanfe  he  ought  to  be  always  reiident S.  ?.  Nor  for  any  other  officer  in  any  couh  of 

v^cfltd,  whole  attcndinro  i«  neceBary  for  the  Jung'a  icnrice  ot  adaiaiftntioa  vf  hwioe.  C% 
I-itt.  >9t.  b.  (h; 


&.  Pro 
.       4.3.: 


$3  l^ectfom 

(D)    What  Pcrfon  in  reJ^eB  tf  EfiaU  Ihall  hav€ 

them. 

S.  p.  Co.  [I .  A  PROTECTION  lies  for  the  gamtjhu  at  the  return  ffHtst 
Litt.i3o.b,  /V  fcirefaeiaSf  becaufe  he  is  not  pUuntifi*  before  he  appears, 
Br.  Procec-'  and  declaration  is  made.     3  H.6.  i8j 

Cion,  pi.  16. 

cites  40  E.  3.  18.'-*— He  is  not  plaintiff  till  be  hu  made  title  to  the  thing  dcnmded*    Br* 

Protedwn,  pL  i. 

Br.  Proiec-  [2.  But  after  pka  pleaded  no  protection  lies  for  him,  for  then 

^ttc!  hcisaftor.    9H.  6.  36.  b  20  H.  6.29.  b.] 

_*'_  -^  £3.  In  a  replevin  before  av(nvry  made  protection  lies  for  the 

*  Fol.  3t3.  defendant ;  for  before  avowry  he  is  not  adtor.     3  H.  6.  18.3 

Br.  Proteftion,  pL  I.  cites  S.  C. 

Br.  Protec       [4.  *In  quod  ei  deforceatz  protection  lies  for  the  defendant  hefim 

tioii,  pi.  1.    ^  ^^  tnaintained  the  title  of  the  firjl  record:  for  before  thb  he  is 

not  actor.     3  H.  6.  i8.j 

[5.  In  replevin,  protection  does  not  lie  for  the  plaintiff  but 

\er  -avowry  made.     1 7  £.  3.  24.    See  for  protection  for  garm^ 

20  H.  6.  29.] 


after 
Jbee, 


(D.  2)     For  what  Caufes  or  Things  they  may  have 

it,  [and  who,  and  when.] 

[i  •  tN  apfeal  protection  lies  for  the  .plaintiff.     1 7  £•  3.  24.3 

^n^T**^  t^*  ^  prohibition  docs  not  lie  for  one  before  bets  party  to  He 
ciJ«s.c.''  ^w/i.     14H.  4.  16.] 

S.  P.  Co.  f3«  -^sM^  mzn  prays  to  be  receivedy  tiXid  plaintiff" fays  that  be  has 
Lilt.  130.  b.  nothing  in  reverfum  \  at  the  fame  day,  nor  at  another  day,  before 
•Br  Pro*  c-  ^^^  \^^^  is  tried  for  him,  a  protection  does  'not  lie  for  him ;  for 
lion,  pi.  37.  he  is  not  party  to  the  aCtion  before.  *  14  H.  4.  16.  \'i\  E.  3. 
cites  s.  c.     1 2 ,     Adjudged .  ] 

teftion,  pi.  ^3.  cicci  S*  C.  aaid  that  he  is  not  party  ulL-he'  is  rcoeiveil.— S.  P.  pi.  €t.  oitai  ^  H.  ^Jk* 

•Br.  Pro-  £4.  But  xSL^'^TCivaxm^ad auxilitsndum  a  protection  lies  for  Ac 
.•dt« s!x:.  P'^^y^  '^^'^  joinder  in  aid.  •  3.H.  6.  30.  f  8  H.  6.  x6.  U  ad- 
s' P.  not-  '  judged.] 

/inriibftand- 

ing  it  w9t  (aid  that  the  protection  it  quod  (it  ^ietos  de  omoibttt  .pl«citii.&  qucnlis,  ndiie  irvBl 

.party,  sor  ii  he  yet  joined,    fir.  Proteftioni  pU  48.  cites  tS.C. 

(   ^4   ]      fj.  Bototherwlfe  it  is,  If  Ac  fliertff -retoms  fioif  ^-mtMftVt 

for  then  he  has  not  a  day  in  court.     17  £.  3.  66.   adjudged.]        I 
»A'  ^'f'*'       L^'  ^^^  protection  lies  for  the  •  vouchee  upon  return  of  the 
qk  if  pa^    fommons  ai  warranttzaodum  ferved  before  entry  into  the  war- 
ranty | 


protecttotu  84. 

TUity  \  for  the  demandant  has  made  himfelf  privj  bjr  the  grant  *nd  may  be 
of  the  Toucher.     3  H.  6.  30.  Curia  49.  b.]  SdJ- 

ment  in  value  fliall  be  given  agtinft  him  upon  hit  default ;  and  thcfefoxe  praCedion  lies.    And 
fe  wit  die  opinion  of  Um  Coaru    Br.  Prote^lion*  pi.  s.  dtet  3  H.  6.  30. 

[7.  So  protoEHon  lies  for  gamifliee  at  the  return  of  the  fare 
fiaas.     3  H.  6. 49*] 

[8.  A  protection  does  not  lie  for  the  vouchee,  if  the  fumirwu  ^5  doc*  not 
be  not  feroei  at  the  day  of  the  return,  27  E.  3.  79.  b.  adjudged.]      yg^chee  till 

in  Judgmait  of  law  he  be  made  privy*     And  if  demandant  counterpleads  the  voucher^  then  until 
it  be  adjudged  for  the  vouchee,  a  protc£tion  cannot  be  caft  for  him.    Co.  Liu.  1 30.  b.  (f  j 

t 

[9.  A  protection  does  not  lie  for  an  attorney  in  a  plea.  19  H.  6. 

51-1 

IQ.  In  an  information  for  barretry,  it  was  faid  the  defendant 

ftood  upon  his  prote£tion.     But  per  Cur.  there  is  no  protection 

in  cafe  of  breach  of  the  peace,  nor  againji  a  rule  of  this  Court. 

Freem.  R^.  359*  pL  458.  Mich.  1673.  B.  R.  Anon. 

(E)     How  many,    [Or  the  feveral  Sorts  of  Pro- 
ted  ions  ] 

[l.  npHERE  are  only  two  forts  of  proteftions,  quia  prof eBurtu  Mo.  839. 
*       and  moraturus.     39  H.  6.  38.  Curia.]  Warram'a 

2.  Pik>te£tions  arc  in  diverfe  forms,  and  of  diverfe  effefts,  and  Pro^edion 
die  king  may  grant  them  for  diverfe  caufes.     And  there  are  4  is  either  ^r. 
manners  of  proteftions  nuith  the  claufe  Vohmtts.     One  is  a  protec-  "''^l'^'^/^* 
tion  called  qma  profeEturus,  and  another  proteftion  quia  moratur.  general  pro* 
And  the  third  is  a  •  proteftion  which,  the  king  by  his  preroga-  teaion  ex- 
We  may  grant,  and  the  fame  is  ivhei-e  a  man  is  debtor  unto  the  king,  ^^^^^*  ^^^ 
the  king  may  grant  unto  him  that  he  fhall  not  be  fued  nor  at^  the  king'a 
tached,  but  taketh  him  into  protection  until  he  hath  paid  the  fubjeaa, 
kln^s  debt.     But  otlierwifc  now  by  the  Stat,  of  2C  E.  3.  la.  <^«5»«P» 
[which  fee  at  (A.  a)]  F.  N.  B.  zg.  (13)  within  the 

realm, 
whole  offences  have  not  made  them  incapable  thereof.  And  there  is  a  particular  proteftion. by 
wrkf  which  iaof  two  forts,  one  to  give  a  man  an  immunity  from,  anions  or  fuits,  and  the  other  fo^r 
Jijety  rf his  p€Tfin,  fcrvants,  goods,  landt^  and  tcncmtnt^,  whereof  he  is  lawfully  pofTciFed  from 
unlawnil  molcfiation  and  wrong.  The  firft  is  of  right  and  hy  law,  the  fecond  are  all  ex  gratia 
(faving  ooej  for  the  general  proted^kion  implies  as  much.  Co.  LttL  130.  And  thrn  divides  parti- 
cular procd^ons  in  the  fame  manner  as  here,  and  fayt  that  thefie  are  excellent  pointy  of  learning, 
and  tint  the  cauCe  of  granting  the  two  lirft  is  of  two  natures,  the  one  concerns  the  fervice  of  w»r, 
as  the  Viiif^*%fitdierst  ice  the  other  wifdom  and  counicl,  as  the  king's  ambajj'ador  or  mejfenger  pro 
MTgotHi  regni\  both  thefe  being/nr  the  publitk  good  oi  the  realm,  private  mens  anions  and  fuita 
muA  be  fufpended  for  a  convenient  time ;  {'or  jura  pmh/ica  anteferenda  privaiis.  *  As  to  the 

third  protection  cum  claufula,  Volumus,  the  king  by  his  preiogative  regularly  is  to  be  preferred 
in  payment  of  his  duty  or  debt  by  his  debtor  before- any  fubjcA,  although  the  king's  debt  or 
doty  De  the  latter ;  and  the  reafon  hereof  is,  for  that  thcfaurus  regis  eft  fundamentum  belli,  Sc 
€rmamfntinw  pacia.  And  thereupon  the  law  gave  the  king  remedy  by  writ  of  proteftion  to  pro- 
^-^  bit  debtor,  that  he  (bould  not  be  fued  or  atuched  unul  he  paid  the  king's  debt ;  but  hereof 
r  feme  isKMnvcDicttce,  for  to  delay  other  men  of  their  fuits,  the  king's  debu  were  more  flowjiy 
I  aad  lor  remedy  thereof  waa  made  the  Statute  of  95  Ed.  3.   Co.  Litu  131.  b.  (1) 


3«  There  is  amtber  proteAion  cum  claufula>  Volumus,  and  that  The  4th 
i^wimibt  king/end^  amaninbis  ferwcintothe  v^ari  beyond  th  proteftioa 

H  3  /(i^\ 


8s*  l&wtectfom 

cum  clanru.  /J^  ^  /iy/^  /^  Marches  of  Scotland^  and  there  he  is  detained  and 
li*whai"t"'  kept prifoner\  he  fliall  have  a  fpecial  proteftion,  reciting  the  whok 
van  fent  mattery  and  in  *the  end  of  the  fame  prote£kion  fball  be  fuch 
»">  J^  daiife,  •fprafentibui  minime  valituris poft  deltberation.  prsed.  R.  a  frif. 
vice  beyond  P^^d.j^  conting,  iffum  iterum  liiirari  ah  eadem*     F.  N*  B*  28.  (c) 

U^  U  imprifoned  there,  fo  at  neither  proteAion  profe£lura»  or  moraturB  will  (erve  him ;  tad 
this  hath  no  certain  time  limitedl;.  whereof  you  fliall  read  at  large  in  the  Regifier,  and  F.  N.  B. 
Co.  Litt.  131.  b.«— f  So  Iikewife^  cwtiugai  iter  iiiud  nn  acctpertt  vet  infra  Ulwm  Urminu$ 
s  ^rtHus  tramfrnMrinis  redirc.    Co.  Litt.  13 1 .  b. 

4;  It  appeareth  by  the  Rcgifter,  fol.  280.  that  there  are  di- 
▼erfe  manners  of  forms  of  proteAions*  Where  a  manjeareth  U 
travel  the  country  with  his  merchandifes^  or  to  colleB  the  alms  fur 
the  poor  of  an  hofpital,  or  of  the  church,  then  they  may  purchafe 
letters  patent  of  the  king's  proteAion,  commanding  the  king's 
jTubjeAs  for  to  defend  themT,  and  to  maintain!  aid  and  ailift  them* 
F.  N4  B.  29.  (D) 

5.  The  protection  cum  daufula,  Volumus^  which  is  of  rights  is^ 
that  every  fpiritual  perfon  mayfue  a  proteBion  for  him  andbis  goodsy 
and  for  the  farmers  of  their  lands  and  their  goods,  that  they 
ihall  not  be  taken  by  the  king's  purveyor,  nor  their  carriages  or 
chatties  taken  by  other  minifters  of  the  king,  which  writ  doth 
recite  the  Statute  of  14  £d.  3.  Co.  Litt.  131.  b,  (p.) 

6.  Lord  Coke  fays  of  thefe  protections  he  cannot  fay  any  thing 
of  his  own  experience  ^  for  albeit  Queen  Eliz.  maintained  many 
wars,  yet  fhe  granted  few  or  no  protections ',  and  her  reafon  was^ 
that  he  was  no  fit  fubje^  to  be  employed  in  her  fervice  that  was 
fubjeCt  to  other  mens  aCUons,  leaft  fhe  might  be  thought  to  deby 
juftice.     Co.  Litt.  131.  b. 

7*  ^i^  ipfi  i^  guerris  noflris  in  Flanderia  detentus  eziftit  per 
unum  annum  duraturus.  3  Lev,  33 £•  Trin.  4  W,  &  M*  C«  B« 
Barrudale  v.  Lord  Cutts. 

(F)     For  what  Perfon  it  lies.    [Corporation^  (?c.] 

for'^hc?"  f^'*  A  PR^OTECTION  does  not  lie  for  a  corporation  aggreg^ 
cor^rati-  "^    ^  ^^^  *  mayor  and  commonalty,  becaufe  this  is  to  favc 

on;  for  it  their  appearance  in  proper  perfon,  and  fuch' corporation  cannot 
[n"°d^  d*    ^PP^*"  "^  proper  perfon,  and  therefore  is  out  of  the  caulc  of 

thl!t"an  are    proteftion.    f  21  E.  4.  79.  b.  30  E.  3.  i.  Dubitatur.] 

in  the  fervice  of  the  king,  &c.     Br..  Protc&ion,  pi.  76.  cites  at  £.  4    79.  Corpon* 

tions  aggrrgdte  of  nuny  are  not  capable  of  thefe  two  protediooi,  viz.  profedurs  or  moratonei 
becaufe  the  corporation  itfclf  ia  invifible,  ?nd  refta  only  in  confideration  of  law.  Co.  LicL  tjo* 
a.  b  (d;  citea  iame  cafes. f  Br.  Eflbign,  pL  1 14.  cites  S.  C. 

(G),   Againft  what  Perfon.     [King,  &c.] 

ao'  '^'^j****'  C  ^  •  1 F  the  king  brings  an  a^on,  a  proteAion  docs  not  lie  againft 
ci^  s.'c.**         ''■  hba.     21  E.  3. 13.  b.] 

according.  [2.  But  fee  33  E.  3.  FroteAion  98.  A  protection  lies  againft 
Sa^(JSr°*  ^^  ^^^^  '"  ^^  a^ion  brought  by  him,  unlefs  it  be  %plea  VfMcb  touciet 

fays,  that     ^^  frown.  .  34  £•  3*  Protean  i22(.  Accordinglj.] 


f^rotecdott^  *86 

thcrt  Ccems  to  W  octr  the  fame  number  of  authoriiies  on  each  fide  of  the  queftion,  whether  a  dc- 
fcndant  in  a6Uon  tain  quam  ctn  take  advantage  of  a  protedion  ?  But  he  further  fay^,  there  is  no 
great  need  nicely  to  examine  tbefe  mattrrt,  fmce  generally  it  it  exprefalv  provided  by  pcn>'  fta» 
tutet,  that  neither  wager  of  law  nor  prote£^ion  fliali  be  admitted  in  any  fuit  brought  upom  h*m. 
a  Hawk.  PI.  Cap.  •  t6.  pi.  61.  and  there  he  citet,  in  the  margin,  for  the  afHrmative.  1  it^h. 
^otedion  98  \%9.  Keilw.  135.  b.  And  for  the  negative  be  cites  Fitsh.  Frote^oa  6i.  105. 
ai  £•  3. 13.  pi.  It.    Co.  Liu.  131. 

f3.  If  the  queen  brings  an  action,  a  prote£lion  lies  againft  her.  ^P- Though 
21E.3.  i3.b.  34E  3.  ProtcdUon  .22.]  t^.:^. 

cd.     Br.  Protc&ion,  pi.  44.  cites  at  E.  3.  13.— Fitah.  tit.  ProtefUon,  cites  S.C. 

(H)     For  whom  it  liesyZ^r  a  Collateral  RefpeSl.     foi  324. 

Ci*  |T  lies  for  a  man  who  is  upon  mainprizfy  though  he  is  in  a  s^P  Brnnot 
'*•  manner  in  prifon.  •  9  H.  6.  .58.  22  E.  3.  4.  adjudged.]    to  be  ef- 

•  foigned ;  for 
the  one  affirms  him  to  be  at  large,  and  the  other  to  be  in  prifon.  Br.  Protection,  pi.  7.  cites 
*  B.C.  —  la  debt  upon  bond  the  defendant  caft  a  protc£lion,  upon  which  the  plaintiff  demurred  • 
It  was  objedcd,  that  this  prote^ion  was  not  good  becaufe  the  defendant  was  admitted  fo  bait^  and 
f i>  ia  intended  always  in  prifon,  and  fo  it  is  mentioned  in  the  Record  ;  and  then  th<"  proteflion 
be*ng  quia  moraturin  portubus  Zealand  ia  againft  the  Record.  Lc.  185.  pi.  258.  Hill.  31  £lix. 
B.  A.  Olbom  r.  Kirton. 

f2.  So  if  a  man  who  comes  in  by  the  exigent  be  Ictt  to  a  main-  AiTumpfit 
prize,  yet  a  protcftion  lies  for  him.     22  E.  3.  4.  adjudged.  d°J„7p'ro- 

7;  b.  adjudged  ]  ccfs  conti- 

nued to  the 
exigent  at  the  return  whereof  a  prote£lion  was  brought  into  court  under  the  great  feal  to  (lay  the 
•oilawry,  for  that  he  (the  defendant)  is  detained  in  our  wars  in  Flanders  ^  to  continue  for  one  year, 
if  in  9ur  fimice  htjkmddfi  long  remain^  beyond  fea:  therefore  the  king  tuills^  quod  ipfe  fit  quietus 
Jrmn  allfmits,  picas,  &c  except  pleas  of  dower  unde  nihil  habet,  quare  impedit,  and  afliie  of  novel 
dlflieifni  and  aiui&t ;  it  was  ob}cArd,  that  this  writ  is  not  to  be  allowed,  being  brought  in  upon 
the  exigent,  which  is  «he  king's  fuit ;  and  the  words  (licet  tangat  ncs)  are  not  in  the  proteB^n, 
but  non  allocatur ;  and  the  prote^oa  was  allowed.  %  Lev.  332*  Trin.  4  W.  &  M.  C.  B.  Bar- 
flidale  V.  Lord  Cutts. 

3.  One  taken  t^pon  a  capias  titlagatum  after  judgment,  had  a  Proteaion 
prote£lion,  but  being  brought  to  the  bar  of  C.  B.  his  creditor  "1,"^  f*"hi^ 
moved,  that  he  might  be  charged  in  execution ;  Hobart  Ch.  J.  who  comes 
faid,  and  the  Court  agreed  thereto,  that  becaufe  the  capias  utla-  »n  ^y^  the 

Saturn  is  the  king's  fuit,  and  for  the  fubjeft  but  in  the  fecond  ^fu"."^3" 
cgrcc,  therefore  the  king  may  difcharge  it,  but  hardly  by  a  pro-  Lev.  33a. 
te&'on,  cfpccially  not  being  delivered  or  made  known  to  the  ^armdaie 
coroners.  Hob.  115,  Hill.  13  Jac.  Sir  Tho.  Sherl/s  Cafe.  cuttr 

4.  Upon  a  capias  utlagatum  tYitJberiff  returned^  that  the  parcy 
iriio  was  arrefied  had  a  proteElwn  from  Lord  Stafford,  who  is  a 
lord  of  parliament.  But  by  Winch  J.  only  in  court,  the  return 
is  clearly  naught ;  and  day  was  given  to  amend  his  return^  and 
thb  was  granted  by  Hobart  Ch.  J.  at  another  day  in  the  fame 
tenn     Wia«  24.  Mich.  19  Jac.  Anon. 


H.  4  (I)  Not 
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86+  ^rocecttstu 

(I)     Ndt  for  him  who  cannot  appear, 

[  I .   I F  at  the  fummons  ad  ivarraniizanJum  Jicui  alias  returnable 
*    no  writ  be  returned,  no  protection  lies  for  the  vwcbee^ 
becnufe  he  could  not  appear  if  he  was  prefent,  inafmuch  as  the 
land  is  not  now  to  be  loft.     30  E.  3.  23.  adjudged.] 

6cc  fD;  pi.  (K)     Not  for  the  Plaintiff. 

Thcj>uin-  [-1.  A  PROTEQTION  docs  not  lie  for  him  who  is  plaintiff  or 
cafta'pr!^*  "^  demandant  in  a  fuit.     19  H.  6.  51.     17  E.  3.  24.3 

le^ioii,  for  the  protedlion  is  always  for  the  defendant,  and  Oiall  be  caft  for  him,  if  it  be  not  /■ 

Jpeciui  cijcs  tvkere  t/u  plainttjf  buometh  drfcfidanL  F.  N.  B.  a8.  (G)  * 

It  caimot  be  caft  for  the  demandant  or  plaintiff,  htcauft  the  tenant  or  defendant  cannot  fue  a  re- 

fummcn*  or  a  re*attachment,  hut  the  plaintiff  only  that  fued  out  the  fummons  or  attachment,  &c. 
muil  fuc  alfo  the  re-fumxnons  or  re-aitachment.  And  fo  it  i&  of  an  ador,  in  nature  of  a  plainiifly 
ice,  as  \hc gurnijkce  njier  appeal ance^  and  an  avowant,  and  the  like.  Co.  Litt.  130.  b.  (g) 

^;  ^'  ^^^         [i*  If  a  man  be  otalayied  in  an  action  of  tre/pa/s,  and  purchafcs 

mrr^Wich-    ^  charter  ofpardortj  and  fucs  Tifcire  facias  againft  the  plaintiff^ 

ing.  contra«   a  protcftion  does  not  lie  for  the  defendant  in  the  fcirefaciasy  for 

Br.  Protec-   he  is  plaintiff,  for  this  is  but  to  brinr;  him  in  to  count.     38  E. 
uon,pl.  41.   ,    -  T  -^^  ^  ^ 

After  the  plaintiff  has  counted,  a  prote6lion  in  th«s  cafe  lie*  for  the  defendant,  but  not  before. 

r.  N.  B.  28.  (G)  in  the  new  Notes  there  (z\  cites  43  E.  ?.  36. It  lies  for  the  garniftjec  at  the 

day  of  the  return  of  the  fcire  facias,  but  not  after  hi,  has  made  litle      F.  N.  B.  \G)  lu  the  new 
Notes  tkeie.  (a)  citey  3  fi.  6.  18.  &  9  U.  6.  3^. 

[3.  &  in  fuch  fcire  facias  a  proteftion  does  not  lie  for  the 
plaintiff,  before  the  plaintiff  in  the  firjl  action  has  counted  againft 
him,  for  before  this  he  himfelf  Is  plaintiff.     43  E.  3.  36  ] 

£4.  But  after  the  plaintiff  \n  the  firfl  action  has  counted  againft 
him,  a  prote<SHon  lies  for  the  plaintiff  in  the  fcire faciasy  for  the 
fcire  facias  is  but  to  bring  him  in  to  count.     43  V..  3.  36.] 
♦Br.  Pro.         [j.  In  a  replevin  after  avowry  no  proteftion  lies J9r  the  defend^ 
*^cha  s.    ^'^^  becaufc  he  is  aftor.     1 7  E.  3.  24.     •  3 8  E.  3.  i.] 

C.  accordingly.— S  P.  For  be  it  become  ador ;  and  e  contra  where  he  pleads  ne  pi  III  pas,  there 
prote^on  l>e«      Br.  Protedion,  pi.  ^    cites  aa  H.  6.  28.  —  Ibid.  pi.  8$.  cites  &.  C. 
*  F.  N.  B.  28.  (G)  in  the  new  Notea  there,  (a;  cites  S.  C.  &  25  £.  3.  43. 

[6.  But  othcrwife  it  is  hefore  avowry.] 
5  P.    For        [-y.  In  a  replevin  a  proteftion  does  not  lie  for  Xht  plaintiff.     24 

then  the  V  ^  nn  ^ 
pJa^ntiff  ^-  3"  27- J 
will  not  fue  re-fummons.  and  fo  delay  of  juftice ;  quod  nota  bene.     Br.  ProtrAion,  pi.  ^8.  cites 

S.  C. F.  N.  B.  s8.  G.  in  the  new  Nutes  there,  (a) S.  P.  cites  20  R.  s.  Fiu.  Proicdion 

io6-    5H.  5.  5.    24  £.  3.  26.    Contra  17  £.3.  24.  a.  per  Shard. 

S.  P.  Br.  [8.  In  a  replevin  if  the  plaintiff  hath  aid  of  him  in  reverfwn  at 

pf^^citet  ^^^  fummons  returned,  a  proteftion  does  not  lie  for  the  praice 

S.  C.  (becaufe  he  is  a£lor.)     24  E.  3.  27.] 

S.P.  Forihe  [9*  In  an  au£ta  querela  againft  the  conufee  of  a  ftatute^/icMi^ 


€xUutun  agamfi  the  difeazance  of  the  Jlatute^  fcilicet  where  he  has  defendant^ 
performed  the  conditions,  no  protection  lies  for  the  plaintiff*  in  ^^^^ 
the  audita  querela^  becaufe  he  is  plaintiff' and  a£tor.     ^47  £.  3.  piuntHE. 
c.  b.  24  E.  3.  24,  3c.  b.  adjudged.]  Protcaion, 

47  £.  3.  $.— — >S.  P.  Ibid.  pU  41.  cites  38  £.  3.  !•  Aad  per  Wiching.  the  defcndank  in  the  audita 
(^uerda  it  defendant  aad  not  actor  quaere. — r~*  F.  N.  B.  (G}  in  the  new  Notes  there.  («)  cites  S. 
C.  aad  alfo  (ays  that  it  lies  not  for  the  defendant  in  this  adion,  and  cites  13  £.  3.  litzh,  Procec- 
tios,  72.  But  lays,  this  is  to  be  intended  ttken  the  ejiate  ii  to  he  executed,  and  not  when  it  ia 
already  executed,  and  the  fuit  is  to  have  execntion  ;  for  it  icems  there,  that  if  it  ib  appcut  by 
the  writ  the  proiefiion  is  allowable  at  the  venire  facias,  and  cites  47  £.  ^  3,  4. 

[10.  In  an  tuuSta  querela  againft  the  conufee  for  fuing  execu- 
tion agmi^his  own  releafe^  a  pMTOte^tion  does  not  lie  for  the  conufe^ 
after  the  conufor  has  fhewed  his  matter,  for  now  the  conufee  is 
aftor»  and  this  plea  of  the  conufor  is  only  an  anfwer  to  bar  the 
conufee  of  execution,  47  E.  3.  5.  b.  13  £•  3.  Prote^lion}  71-  [  88  ] 
Adjudged.    38  £•  3.  1.3 

[11.  If  the  conufee  of  a  ftatute  fucs  execution  againjl  bu  re-  Br.  Protcc 
krfe  upimufeafee  of  part  of  the  Umd^  and  the  feoffee  fues  fcire  ^^l]'^^^ 
facias  againft  the  conufee  at  the  return  thereof,  the  conufee  may  ^. 
have  a  protedion  caft  for  him.  47  £.  3. 4. 

[]i2.  In  %  quod  ei  deforceat  no  protoEtion  lies  for  the  tenant,  Br.  Protec« 
after  that  he  has  fhewed  his  right  according  to  the  nature  of  his  c^'sx.*i 
writ,  becaufe  he  is  aAor.  38  £•  3.  i.]  F.N.  B.  18. 

(G)  in  the 
new  notes  there  (a)  cites  S.  C.  and  P.  but  fays  that  it  lies  for  him  before  he  has  maae  title,  and 
cicrs  43  £.  3.6.  And  that  after  title  fo  made  for  the  tenant,  it  lici  for  the  plaintiff,  and  cites 
20  &•  a.   Protedion,  106.  5  H.  3.  5. 

(L)     In  what  Actions. 

[1.     A   PROTECTION  quia  prof eElurus  lies  in  a  quod  permtttat.   ^--^— \ 

-"^     56  H.  3.  Itinere  Stafford  Rot.  8.  Adjudged.]  Jii,^ 

f  2.  Protcftion  does  not  lie  in  an  ajftze,  39  H.  6.  39.]  s.p.Br.  Aid 

dd  Roy.  pi.  106.  cites  F.  N.  B. Br.  Protedion,  pi.  53.  cites  21  H.  6.  42.  by  thcSututc 

of  £.  3.  7.  And  the  (ame  of  Attaint.     Ibid. 

Both. 

[3.  They  lie  not  in  a  quare  impedit.  *  39  H.  6.  39.    10  H.  4.  S.  P.  Bf. 
6.  43.  Afiis.  21.  per  Tiu)rpe  for  the  mifchief  of  the  incurring    [°g  ^?^ 
of  lapfe  io  the  mean  time.]  s?  H.  6.  i. 

•  Br.  Pro* 
tc^ott,  pi.  67.  cites  S.  C    accordingly.  Fitzh.  tit.  Prote&ion,  pi.  15.  cites  S.  C.  &  P. 

per  Chic^  and  f^ylbt. 

[4*  Protection  lies  in  z  fcire  facias  upon  a  fine.  40  E.  3.  i8.b.]  Br.  P'Y^c- 

tion,  Pm  I  o» 

otesS.  C— Co.  LitL  131.  (y) S.  P.  Notwithftanding  the  ftatute  which  oufts  the  delays.  Br« 

Scife  ilMiai,  pL  «i7.  ciics  S.C. Fit^b.  tit.  Prote&ion,  pi.  93.  ci^^es  S.  C. 

[•f-  So  it  lies  in  %.ftvr*  facias  t4pen  charter  of  the  pardon  of  tut-  *  '''*''.•  ^ 
Atwji  after  »  cwmt  upea  the  &ft  originaL  43  E.  3. 36.J  M°^dJk 


Ct  6.  Proteftion 


S8  t^rotectfotu 

f  riteh.  cit.      [^6.  Protcftion  lies  in  norit  of  right  of  dower,  43  E,  3.  6.  b. 

pi.  30.  citei  S.  C. 

•  Br.  Pr»-  [7,  Proteftion  docs  not  lie  in  writ  of  dower  unde  nihH  taietg 
r^  dwf^s!  ^^^  ^^^  hTifij  remedy,  becaufe  ihe  has  nothing  to  live  upon.  *  43 
c/accerd-   £•  3*  6.  b.  1 7  £.  3.  22.  b.  Adjudged.  39  H.  6.  39] 

ingly. 

S.  P.  Br.  Aid  del  Roy,  pi.  106.  cites  F.  N.  B. Jcx^.  50.  pi.  95.  cites  S.  C.  For  thia 

would  tend  to  ilarve  (he  widow. 

Br.  Protee-       [8.  But  it  lies  in  quod  ei  deforceot^  where  fhe  claimed  to  hold 

dtttsV^'  in  dower,  for  this  b  grounded  upon  her  own  poileflion.  43£.3» 

i— Jenk.  50.  6*  b.] 

pi.  95.  that 

it  does  not  lie  in  a  quod  ei  dcforceat  brought  by  tenant  in  dovrer,  where  (he  bad  loft  her 

dower  by  default. 

Fiuh.  tit.         [9,  So  it  lies  in  writ  of  entry  fur  diffetfin  brought  by  feme, 

t^t'^ir^!;?-'.  where  fhe  makes  title  to  hold  in  dower,  for  this  is  of  her  own 
.  c.  pofiemon.  43  £.  3.  10.  b.  j 

C  89]  r  10.  In  dower,  if  the  vouchee  denies  the  deed  rf  the  ieir,  by 
Fitzh.  tit.  which  the  demandant  recovers  immediately,  and  the  tenant  and 
pl°4Q^ dtes  ^^  vouchee  go  to  iflue  upon  the  deed,  a  protection  does  not  lie 
i,  C,  for  the  vouchee,  becaufe  the  original  plea  is  a  plea  of  dower  (aQ4 

fo  is  of  the  fame  nature.)     1 7  £.  3.  22.  b.  adjudged.] 
Br.  Scire         j^n.  If  dower  be  affigned  to  a  feme  in  chancery^  and  after  it 
i6i?*ciui    ^  evi^ed  by  an  elder  title,  and  fhe  brings  2 fare  facias  againft  tho 

S.  c. tenant  to  he  endowed  of  the  other  two  parts  in  chancery,  a  protection 

*^'  '*'?^  does  not  lie  for  the  tenant,  quia  placituxn  dotis.  43  Aff.  32% 
"^'Se'S:  adjudged.] 

^a.  &  P.  and  feema  to  mean  the  S.  C. 

&  P.  For  [12.  \nfcire  facias  againft  conufee  o£  zjtatute  merchant  for  fuing 

h  ddfe^lSnt  execution  agmnfthis  own  releafe,  a  proteAion  lies  for  the  conufee, 
in  thic  fcire  though  it  docs  not  lie  in  the  fuit  to  have  execution  of  the  ftatute. 

S^hhe    47  E- 3  4.3 

wu  plaintiff  in  fuing  execution.  Br.  Protedion,  pi.  8a  citea  47  £.3.  4.— Nor  in  fcire 
facia*  to  have  execution  on  a  judgment.  Godb.  366t  pi.  457.  Hill.  1  Car.  B.  A.  Bmihcr  v. 
Jidurey.— -»Lat.  197.  S.  C. 

Br.  Protee-       [13.  In  fcire  facIas  in  nature  of  an  afftfe,  proteftion  docs  not 
^?es  s  ^c  ^  ^^^'  becaufe  he  fhall  not  have  more  advantage  in  this  than  in  the 
afBfe.     3  H.  4.  16.  b/| 

[14.  They2j»if  law  in  fcire  facias  againfl  a  lord  upon  reverfalrf 
an  attainder •     3  H.  4*  16.  b.] 

[15.  A  prote^ion  lies  for  the  defendant  in  a  quid  Juris  clawut. 

17  £.  3.  68.  adjudged.] 

•  T\iz\i.  tit,       [i6.  In  a  writ  of  error,  and  fcire  Jacias  thereupon,  to  revirft  a 

^I'^sf^dtw  •^"'*  though  error  be  affigned  in  the  fine,  hecatfe  he  was  within 

*i.'c.**  ^      age,  at  the  time  of  levying  it,  yet  a  protection  lies  for  thedefen* 

dant ;  but  the  plaintiff  fhall  be  immediately  infpeAed  fqr  the 

mifchief,  tha(  he  may  be  of  full'  age  before  the  year  is  ended* 

•21  E.  3. 
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*  II  E.  3.  24.  b.  adjudged.     21  AiT.  pL  xo«  22  £•  3*  6.  b.  ad- 
judged.] 

[17.  If  upon  7L  capias  awarded  agaihft  conufor  *of  a  ftatute 
merchant^  the  fheriff*  returns,  that  he  is  dead,  the  feoffee  of  the 
eonofor  of  the  land  liable  to  the  ftatute,  upon  (hewing  thereof 
to  the  Court,  fhall  not  have  his  protection  quia  profeBurus  al- 
lowed, becaufe  he  has  not  any  day  in  Court.  33  £.  3.  Protec- 
tion,  115.] 

[18.  In  an  elegit  within  the  year  in  B.  R;  a  proteftion,  by  ^  T^^T^ 
which  the  king  has  taken  into  his  proteftion  lands  and  chattels,  ._^'^   _^ 
was  allowed  for  him  againft  whom  the  judgment  pafled,  though 
he  had  not  day  in  Court.     13  E.  3.  Protcftion  72.] 

[19.  I  E.  I.  Rot.  Patentium  Membrana  15.  Rex  Jufcepttit^ 
^prete9ionem  isT  iefenftonetn  fuam  WiUielmum  de  Applefieldy  homines 
terras  ac  rtdditus  55*  omnes  pojfejftones  fuas  in  Hibernia^  ufqueadfef" 
turn  purificationis  proximo futurumi  et  Rex  vult  quod  pradiSlus  W'iU 
lielmus  interim  quietus  Jit  de  omnibus  placitis^  exceptis  placitls  de  dote^ 
etff^a  nonet  £ffetffina.  (sf  ultima  prefentationis.  Ibidem  autem  pro- 
tdE&aoL  for  JO.  de  Nevil  for  all  pleas  except  the  faid  3  pleas.  Ibi- 
dem autem,  proteAion  for  the  mafter  and  brethren  rfSt.  Thomas 
the  Martyr f  of  Aeon  in  Ireland^  fimply  for  all  pleas  without  fuch 
exception.     Bndem  autem,  prote£tion  accordingly. 

[20.  Membrana  16.  protedlion  quia  profeBurus  gmnttd  to  P« 
com  Claufula,  quod  interim  quietus  Jit  de  omnibus  ptacitis,  exceptis 
trikis^icc.  et  exceptis  placitis  qu£  coram  ju/KciariiSf  Sec.  membrana 
prgteQioms  cum  claufula  quod  quietus  Jit  de  omnibus  placitis,  exceptis 
trikis^  Sec.  i^  exceptis  loquelis,  &c.  pr^tfentibus  minime  valituris.'] 

[21.  Membrana  19.  Protection  cum  claufula,  exceptis  trtbus, 
^  exeptis  placiiis,  (^  querelis  in  itineribus  jufliaariorum  nojbrorum 
interim fummomendis.l^ 

22-  7  if.  4.  4.  EnaAs,  That  in  an  aBion  of  debt  brought  againft  f     Ot 
tSf  gpaler  which  lettetb  a  prifoner  efcape,  a  proteBionJball  not  lie.         2?*n 


] 


(hall  not 

frant  procedion  in  this  cafe  by  reafon  of  this  ftatute.  Per  Prifot.  And  Brook  fays,  that  ihe 
SatBte  &ying»  that  protcdion  (hall  not  lie,  is  as  much  u  to  iay,  that  the  king  (hall  not  difpcnlie 
with  tikc  fiatutc  ;  ^ood  nota.    Br.  Parliament,  pi.  30.  cites  39  H.  6.  39. 

(L.  a.)     Caft  in  what  Court. 

J.    A  PROHIBITION  fhall  be  allowed  in  a  court  of  ancient 
'*^  demefne,  or  in  cither  court  of  record,  as  London,  &c,  and 
irhen  the  ^ea  is  retnoved  the  prote^on  may  be  allowed*    F«  N. 
9.  28.  (K). 

(M)     For  what  Caufes  it  may  be  granted*        ^^. 

Quia  Profcdlurus.  De  cauSi ' 

Excufatio- 

[1.  •  QVIA  ProfeBurus  to  F.  and  there  mcraturus  in  negotiis  «»um;  and 
^  ^C^  regni  is  not  fufBcient  caufe  without  ihewing  feme  Eloniis  uU 
efvedal  retainer  by  the  king,  or  indenture,  as  ambaiTador,  or  tra  Marc, 
t  Inch  fpecial  caufe.     39  H.  6.  39.  Curia.]  "^  Brinon, 

s«3i  ai|.«.»Tlie  emfi  of  pamiBg  a  protediofi  muj  h  exprefidin  the  proieaioai  to  the  Vnd  it 

may 


99  P;otecttou 

WKf  appear  to  the  Court,  that  it  is  pro  negotiis  rcsni,  or  pro  bono  publico.    Co.  LitU  t^ 
*  $»  P.  And  the  bufmcfs  of  the  reaha  (hall  not  fervc,  imlefii  it  was  ceruinly  exprcfled  what 


>«.«».     Br.  Procedion,  pi.  67.  cites  S.  C. 

f  &  P.  Godb.  36^.  pL  457.  HiU.  ^  Car.  B.  &.  Balher  v.  Murrey  E.  of  TuUibardin* 

[2.  A  proteAion  has  not  been  feen  for  the  going  to  Rome  to  ic 
procurator  of  the  king*     39  H.  6.  39.] 

[3.  It  may  be  §uiaprofeEturus  ad  Curiam  Romanam  de  Kcentia 
iomim  reps.  56  H.  3.  Rot.  &•  The  prior  of  Little  Malveme's 
Cafe.    Adjudged.] 

[4.  I  E.  I  Rot.  Patentium  Membrana  15.  FrateBia  conceffa 
J.  de  NevUy  (ffplurihus  aliis  qui  in  occurfum  regis  ex  licentia  regit 
profeSturi  funt  ad  partes  tranfmarinas  iff  babont  literas  regif  depror^ 
teHsom  duraturas  ufque  adfeftum  omnium fanBorum  proximo  futurum^ 
cum  claujuta  quod  interim  qtdetijint  de  omnibus  placitls  exceptis  trihu 
br  efi^  triplicata.'] 

Both. 

[5.  If  the  pofieiHons  and  chattels  of  any  man  be  taken  into 
the  proteAion  of  the  king  without  cauie,  thb  ihaU  not  conclude 
or  deby  any  man  of  his  adtion.     11  H.  6.  10.} 

16.  But  if  the  king  takes  a  man  into  his  prote£tion  becanie  he 
is  in  his  fervice  in  his  war^  this  protedtion  ihall  be  good,  r  i  H. 
6.  10.] 

7*  I  R.  2.  8.  EnaAs^  That  no protiBion  vntb  the  cUmfr  tf  ntob^ 
mmifiM  be  allowed  fur  viBuab  taken  or  brought  upon  the  vojfoge  or 
fervicf  whereof  the  proteBion  makis  mention^  ntitber  yet  in  phoi  of 
trtfpafs  or  in  contraBs  made  efter  the  date  of  the  faid  frotoBmu 

[9^1  (N)     For  what  Caufes  it  (hall  be  granted  in  ReC- 

^FJ3a7?  P^<^  ^f  the  Place  where. 

^-^^"■^  Moraturus. 

Br.  Proice-  [  i.  4^171  A  Moraturus  ought  to  be  upon  a  certain place^  as  upon 
d^'  tcV  ^  ^iAualHttg  of  Calab,  or  the  like.     39  H.  6.  39.] 

■  The  protr^ion,  at  well  moraturx  as  profe6turai,  mitfi  be  tegularly  Ufomc  fUce  ttd  9f  tbc 
letlm  of  England^  and  that  nuft  be  to  Jmt  ctrttim  piaeCf  as  fuper  falva  cuflodia  Caiicic,  &c* 
Co.  Litt.  130b  b.  (q) 

S.P  Bccanfe       [2.  ^uia   Moraturus  fuper  akem  mare^  is  not  good.] 

BDcertain.  *•       -^  ^  -«  o 

Br.  Protedioo,  pi  67.  ckn  39  H.  €.  39.-  S.  P.  Bccaure-the  fca  cannot  ftay,  and  by  confeqnence 
he  cannot  Aav  apon  the  fca.  F.  N.  B.  a8.  (I)  cites  Trin.  36  H.  6.-S.  P.  And  alfo  becaulc  a 
great  part  of  toe  fca  is  within  the  realm  of  England.    Co.  Liit.  130.  b.  (q) 

S.  P.  Day  J"  3,  §uia  Moraturus  in  obfequio  noftro  in  tartibus  TPallia  is  not 
niail^wat      8^^*  bccaufe  Wales  is  within  the  realm.  7  H.  4.  14.  Dubitatur.] 

given  to  thc.demandmcnt,  and  in  the  meaa  time  theprotedion  was  expiicd,^  apd  tbc  demsav^at 
prayed  feifia  of  the  land,  and  conld  not  have  it ;  for  the  day  of  adviiement  was  given  to  tbc  de- 
mandant, and  not  10  the  tenant  apon  the  proteAioo.  Br.  Prote£hon,  pi.  33.  cites  S.  C,  A 
proteftion  to  Wales  is  not  good.  Co.  Lilt.  130.  b.  (q)— —  S.  P*  Jcak.  66.  pi.  •4*  bocaafr  it  ia 
10  the  peaceable  ^{Teifion  of  our  lord  the  kins.  —  And  where  the  prote^oo  w«  fuU  morttMr  in 
portuha ZsoUnd tM  olJtfi»M»Jtn^  itwii&id  ^Taafiddto  be  no  caiiicaf  proccQioB;  fortlte 


utttal  form  (and  fo  it  the  law)  is  that  fnch  a  perfon  if  employed  in  n^cth  rerni  lor  the  de£enoe  of 
England,  &Xi  For  if  the  king  will  give  aid  to  another  prince's  fubjms employed  in  fuch  (brvioe^ 
^icy  IhaU  not  have  protcdion.    he.  185.  pL  a^8.  Hill.  31  £Ua.  B.  R.  Olbom  v.  KlrUMu 

4*  Frotieftion  of  vpjage  royal  in  *  Inland  fliaH  not  be  allowed  1  *  S.  ^.  80- 
fbr  it  is  vnthin  the  jwrifdiBion  of  this  realm.  But  otherwtfe  it  is  rf  ^^^IccaMc** 
Scotland^  for  tliere  is  war  between  us.  Per  Moyle  J.  Br.  Pro*  poffeflkmof 
tcffion,  pi.  72.  cites  7  E.  4.  27.  «»'  *?^ 

the  King* 

Jeak.  56.  pi.  24. But  Co.  Litt.  130.  b.  (q]  fays  it  may  be  to  Isela*d  «r  Scotlaad,  bcoafc 

•abey  aie  diftiad  kingdoms. 

5*  And  pTotc£&>nJuprr  Jaha  cu/hdia  lies  there;  and  otherwHe 
not.     Per  Littleton.    Br.  Proteftion,  pi.  72. 

6.  jtnd  proteAion  caft  quia  moratur  with  E.  W,  deputy  of  the 
Ihdke  of  Clarence  is  good,  if  the  duke  by  his  commiffion  has 
power  to  make  a  deputy.    Br.  Proteftion,  pi.  72.  cites' 7  E.  4. 

a?. 

7.  The  king's  protection  containing  this  caufe  (quod  defen-  SL  P.  Co. 

dens  pr^feSurus  ejl  verfus  Scotiam^  moratutiis  fuper  defenfionem  cafiri  ^^  ^^ 
jie  Car^)  Is  not  good  to  fave  the  default  cf  a  defendant  in  a  '  ^^ 
•fiiit^  becaufeCaiiiiie  is  within  the  kingdom  of  England.  By  all 
the  juftices  of  JE^gland ;  the  king  in  his  kingdom  is  prcfumed 
to  be  fufficiently  defended  with  arms,  and  every  fubje&  is  bound 
to  aid  the  king  to  fubdue  his  enemies  and  rebels.  Jenk.  66. 
pL  24. 

8.  The  rcgiftcr  of  writs  is,  that  a  proteftion  is  good  with  this 
danfe,  quia  in  exercitu  prcfeBurus  profervitio  regio  verfus  Scotiam  ; 
and  is  aUb  good  for  the  defence  of  Calais,  or  of  any  part  of  France 
fubdued  by  the  EngUfli.  •  Jenk.  66,  pi.  24. 

9.  In  debt  the  defendant  fhcwcd  forth  a  proteftion  quia  pro- 
feftovus  with  the  Lord  Hunfdon  to  Berwick.  Dyer  doubted  if 
the  protection  did  lie,  but  faid  that  it  (hould  rather  be  mora- 
torus  than  profeChirus ;  for  a  profeAurus  to  Calais  ivas  never 
gpodf  but  fuper  vtBulationem  Calicii ;  but  Harper  contra  ;  for  Ber- 
wick is  out  of  the  realm.  3  Le.  20.  pL  48.  Pafch.  14  Eliz. 
C  B.  Oudftmas's  Cafe. 

(O)     Far  what  Time  it  is  to  be  granted.  [   P^  ] 

Both. 

[1.  I  E.  I.  Rot.  Pat.  pROTECTIO  duratura  ufque  ad  fejhm 
Membrana  15.       •*     purificationis  proximo futurum  ]   • 

:U  Ihidem,  proteSio  quia  prof eBurus  duratura  ufque  adfeflum  om^ 
^KfitH  fin£loM$m  proximo  futurutn* 

3.  Vndemautem.proteiiiod»iraturauJquead\Je/lmm']paj€haproxi^ 


If.  SndemfroieBiopro  H,  qui  in  occurfiim  fe  iransfert  duratura 
^ffmadventum  regis  in  Angliam. 
if.  PjroteCtioQ  lies  *  not  for  more  than  one  year  at  a  time;  but  Br.  Protec- 
4  when  '^^"»  H^-  ^7- 
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•ites  S.  C.     when  the  year  is  ended^  the  king  may  grant  it  fir  another  year^ 
N^^i^;.      *"^  ^^  ^^  '^  infinitum.     39  H.  6  39,  40.] 

cites  &  C. A  prote£tion  it  not  to  be  for  more  than  a  year  and  a  dayaCter  the  date  theivof  ^ 

and  then  if  need  be,  a  new  prote^on  mull  be  fued  forth.     F.  N.  B.  s8.  (D) S.  P.   Co. 

Lict.  130.  b.  (n) It  may  be  revived  by  refummons,  if  the  protc^on  be  not  repealed  bc« 

fort.    Jeak.  87.  pi.  50. 

[6.  But  it  lies  for  dn  intire  year^  and  if  there  be  a  re-attach- 
ment within  the  year,  it  ihall  abate.  40  £^  3.  1$.] 
S  P.  For  a  [7.  If  a  protcftion  be  caft,  which  bears  date  7  Jan*  duraturm 
biine'wnt  fi^  ^  J^'^^*  gamiftiment  may  be  8  January  the  next  year  5  for  this 
bearingdatc  IS  a  day  after  the  year,  or  it  may  be  7  January^  for  it  fliall  be 
the  fame  intended  to  be  pm-chafed  after  the  time  in  the  day  of  the  grant 
^^Ml'     of  *«  prote<aion.     40  E.  3.  1 8  ] 

writ  abated.     Quxre.     Br.  Jours,  &c.  pU  la.  citet  S.  C."-^-Br.  Brief,  ^I.  40.  citet  S.  G.        ■ 
a.  ?»  Co.  Litt.  130.  b.  (n) 

8.  A  proteftion  granted  to  one,  &c.  until  he  be  returned  from 
Scotland,  was  difallowed  for  the  uncertainty  of  the  time.  Co*. 
Litt.  IQO.  b.  (p) 

9.  The  Lady  M.  had  a  protefHon  of  the  king,  and  the  pro* 
teftion  was  granted  yjr  the  king  and  his  fuccejfors  \  and  yet  by  the 
judgment  of  the  Court  it  is  gone  by  demile  of  the  king.  Lat. 
58.  Pafch.  I  Car.  Lady  Moliineux's  Cafe. 

(P)     At  what  Tiime  it  may  be  caji. 


^'V^  [i.  iF  a  fummons  ad  auxiliandum  iiTues  againft  praiee  in  aid» 
^  *  and  the  fheriff  returns  quod  mandavit  ballivo,  £5*f .  qui  nul^ 


Kegularl 
proteAioi 
cannot  be 

caft^aiM  lum  re/hofjfum  dedit,  a  protection  does  not  lie  for  the  prayee  at  the 
^ff^rty  <iay  of\he  return,  becaufe  he  had  not  day  in  Court.  17  B.  a. 
S'iitf     66.  adjudged.]    , 

and  when  if  he  had  made  default,  it  fliould  fave  hia  default ;  therefore  when  execution  is  to  be 
f^ranted  tgainji  bady^  landsy  or  gi>odSi  no  prote£lion  can  be  caft,  becaufe  the  defendant  hath  no  daj 
incouit.    Co.  Litt.  130.  b.  (1} 

See  (B)  pi.  5.      [2.  If  the  inqueft  be  taken  at  the  JNjff  Priusy  no  prote£tioa 
lies  at  the  day  in  Bank^  becaufe  they  [are]  one  day.     21  £.  }• 

8ee(B)pl.  5,  [3.  If  defendant  makes  defauh  at  the  NiJ  Prius,  by  which  the 
te^on^pL  i'Jq^^cft  i*  taken,  a  protection  does  not  lie  for  him  at  the  day  ia 
[     93    1  ^^^^^  becaufe  they  are  one  day  in  law.     3  H.  4.  13.  b.    Contrm 

50.  citet  ao   18  £•  3.  58.] 

£.  3.  and 

P*  33  £•  3-  S.  P.  For  the  party  fliall  not  plead  a  releafe  mefne ;  quod  nota.     But  citei  ti  T.,^ 

contra,  that  protc£lton  was  allowed  in  fuch  cafe«  • —  In  pUd  real  the  tenant  made  defaxU  at  the  Htfi 

Prius^  and  at  the  day  in  B^nk  proteSion  was  cafi  and  allowed,  and  8«  petit  tape  awarded,    Br.  Pro* 

Ce6^ion,  pi.  ^a  cites  9  £.  3.  at  the  end. And  M.  ig  £.  3.  the  parties  were  at  iflue  in  €ccowe^ 

and  at  the  Ni/i  Prius  the  defendant  made  default^  by  which  the  inqueft  was  uken  by  default,  atnd 
remained  ;  and  at  the  day  in  Bank  brotedion  was  caf^  and  allowed.     Br.  Prote£lion,  pi.  5a 

Proteaion  was  cafi  at  the  day  ^Nifi  Prius,  and  tht  jufiuxs  took  the  infurfi  ky  default,  ^  miike 
day  in  Bunk  repellance  xuas  cafi,  by  which  the. plaintiff  prayed  judgment,  and  could  not  havettx 
for  the  protedion  was  allowable  at  the  day  when  it  was  caft,  and  therefore  it  fliall  ferve  this  day  $ 
^y  which  if  they  had  bad  power  to  allow  protc€lion  at  the  Nift  Priuii  it  hikdfmed  tkt  defendaU*s 

dejmlt^ 
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4eJA«k,  MI&  t\icir  wm&t  of  power  (hall  not  put  the  party  to  mifchicf  to  award  th^  inqoeft  by  hia 
^cfvftit ;  by  which  it  was  awarded,  that  the  plaintiff ptalt fue  procefs  againfi  the  inauefi  upon  tkeJtr/§ 
tjitf,  &c.  And  note,  that  at  this  day  of  NiG  Prius  aforefaid,  the  dttenaaot  macU  default,  and  a 
ir^nm  caft  the  piotcftion  for  him,  and  the  iuqutft,  ootwithftaoding  this  was  uken  by  default, 
fouod  for  the  piaiatitf,  and  all  was  void  at  the  day  in  Bank  for  the  rcafon  aforefaid  ;  quod  nou« 
Br.  PiOtedion,  pi.  64.  cites  14  H.  6.  a.—Br.  Enqueft,  pi.  a^.  cites  S.  C— ~And  this  though  is 
Ibnc refpeQa,  the  day  of  Nifi  Pnus  and  day  in  Bank  are  all  one.  Br.  Enqucft,  pi.  23.  cites  si 
U.  6  so.  But  where  prM^ion  is  caft  at  the  day  of  the  Nift  Prius,  and  the  jufticts  dd  net  take  the 
inpef,  k^t  record  it^  and  at  the  day  in  bank  the  prote^ion  is  dif allowed,  there  the  inqueft  ihali  be 

taken  by  default ;  for  in  this  cafe  the  default  never  was  faved ;  contra  fupra. In  aStin  perjifiai 

in  B.  R.  apinft  T.  S.  they  were  at  iffue,  and  at  the  Nifi  Prius  the  pUintif  appeared,  and  tkt  de* 
Jatdeat  was  demMnded^  animaiz  dejault,  by  which  it  was  entered  fuod  dejendens  exaSus  non  venit 
JeJfaod  W.  N.  caft  prouSion  for  him,  and  fo  all  was  recorded :  and  before  the  day  in  Bank  the 
pbintifffttcd  repeal,  and  at  the  day  in  Bank  caft  it  in  court,  and  prayed  that  the  protedion  be 
annulled ;  and  fo  it  was,  aftd  the  inqueft  awarded  by  default ;  the  reafon  feems  to  be  inafmueh 
as  the  default  was  recorded  before  the  proie^on  was  caft.  Bt,  Protedioa,  pi.  71.  (bisj  citat 
4  £.  4;  t. — Br.  Enqueft,  pi-  41.  cites  S.  C. 

Quia  Profcdlurus. 

t4.  If  defendant  in  an  aftion  *  prays  an  imparlance,  when  he  is  *  Or!g.  ia 
demanded  to  come  to  his  anfwer,  a  proteftion  quia  profefturus  ^'^j**  ***"• 
of  a  more  ancient  date  than  the  appearance,  may  be  caft  for  S  tl^  Yttil 
him.     29  £.  3*  41.  adjudged.]  book  it  ia* 

quant  le 
defendant  q*ifliut  enparkr  fut  d'd,  ftc. 

Quia  Moraturus. 

[5.  If  the  defendant  prays  to  imparle  when  he  is  demanded  ^i.*-    | 
to  anfwer,  a  prote^on  fuia  morattirus  in  ohfequio,  of  elder  date    '^^*  3'8« 
than  his  appearance,  lies  not  for  him.    29  E.  3.  41,]  ^    ^-    ~~^ 

Both. 

\6.  In  an  account,  if  the  defendant  comes  in  upon  the  capias^  U  a  nan 
and  the  plaintiff  counts  againft  him,  and  he  defends  it,  he  cannot  ^^  *  P^ 
caft  a  protection  quia  prafeBurus  after,  becaufe  he  has  entered  notwUh- 
theplea.     Contra  13  £.  3.  Amercement.  18.  adjudged.]  funding. 

pleads  a 
plea,  yet  «/  mnUker  day  of  continuance  after  that,  a  protedlion  aay  be  caft  ;  fo  at  a  day  ^ter  uk 
cidgent ;  b«t  after  appearance  he  cannot  caft  a  protenion  in  that  term  until  a  new  couiiiuaiice  bt 
IMn.    Co.  Litt.  190.  b.  (m) 

J 7.  If  the  defendant  pleads,  and  the  plaintiff  imparles,  a  pro-  Br-  Pratac 
ion  lies  for  the  defendant  the  next  day,  notwithftanding  the  **.®o«  P>- »5' 
pleading  before.    44  £.3.16.]  SlTjourir 

pl.  s6.  cites 
8.  Note,  that  in  fcire  facias  a  protcftion  purhafed  pending  the  *•  ^• 
wrzf^  (hall  not  be  allowed,  but  where  he  goes  in  a  voyage  royal,  |-  ^1  ^•-?* 
that  is  with  him  who  condufts  the  king's  hofts,  or  with  the      *    ^' 
kingfs  lieutenant,  and  mt  with  him  who  goes  with  the  kin^s  fon  [     94^  1 
inU  Ireland  I  for  it  may  be  that  it  was  no  journey  of  war,  as  it 
feems.    Br.  Protection,  pl.34.  cites  11  H.4.7. 

9*  Protenion  caft  at  the  Nifi  Prim,  and  repecied  at  the  day  In 
Bmk^  Jbdl  favi  tht  default  of  the  defendant  \  and  centra  of  the  pro* 

te3i9n 


94  ^tfXttetUttU 

Ufftott  eafi  at  the  dayefNifi  Priuij  and  difaUowcd  at  the  day  in  Banl, 
Note  the  4iTerfity,  becaufe  it  is  apparent*  Br.  Protection^  pL 
51.  cites  21  H*  6.  20. 

lo.  Where  a  man  ias  ni/i  prius  and  ajjiftj  again/l  one  and  the 
'   ftme  peffwj  2i)A  at  the  daj  tin  defnidant  appears  to  ihe  aj^ 

the  fame  day  he  may  cafl  proteElion  quia  moratur^  in  the  Nifi  Prius* 
Br.  Protection,  jd.  5i>  cites  21  H.  6.  ao. 

<QJ     How. 
Quia  Moraturus. 


r.  Protec.    I.  jF  a  proteftion,  quia  moraturuSy  be  caft  by  the  party  himfdf 
ImoS H^^  '^  ^^»>  then  he  ought  to  fliew  caufe,  as  to  fay,  that  he 


Br. 

tion, 

ciies' ^, 

13.— Ca."  came  into  thcfe  parts  to  buy  viftual  or  other  neceflaries  for  the 
iitt.  131.  caftlc,  for  which  purpofe  he  ftays  here ;  but  when  it  is  caft  hy  a 
*•  (g)         firanger^  it  is  fufRcient  for  him  to  fay,  by  protedtion.     38  H«  6. 

23,  b,  per  Moylc.] 
•  %x.  Pro.        2.  In  fuch  proteftlons  there  ought  to  be  an  exception  (fdower^ 
2^°UjJ**'    quare  imp.  and  ajjffe^     Arg.  Noy.  177.  cites  *  39  H.  6.  39. 
fi.  c.  ao-         3.  A  protection  may  be  caft  for  the  party  by  ajhranger^  as  well 
cordingiy.    as  by  the  party  himfelf.    F,  N.  B.  28.  (E) 

(R)  Allowing^  and  Difallowmg  of  ProuRion. 
Who  fliall  be  "Judgt.  [PL  i .  a,  3,  4.]  [And 
the  Effed:  of  Allowing,  or  Difailowiiig  it,  pL 
5.  6,  8.] 

The  cwLfU  ti.  TF  proteftion  comes  to  Atjber^far  a  man  who  is  in  his 

^/^'S^  cuftody,  if  he  delivers  him,  he  fhall  be  amerced  5  for  he 

pr^SioH  is  ^  ^^^  a  judge  to  allow  it ;  but  he  ought  to  return  the  protec- 

cajl,  ire  to  tion  and  body  into  court,  and  there  it  flxali  be  allowed.     38  H. 

•flow  or        g^  20,1 

tile  fame,  be  they  courti  of  record,  or  not  of  record,  tad  not  the  iheriiF,  or  any  other  officer  tr 
minifter.    CcLttt.  131.  a.  (e) 

[2.  So  if  he  takes  a  man  who  has  a  prote£tion.    6  H.  4.  9.  Kr 

Curia  P.    10  Ja.  B^    Do^or  Barrow's  Cafe,  Curia  Dubitator. 

II  H.  4.  57.] 

**  W  *•        [3-  At  the  Nifi  Prius^  a  judge  cannot  allow  nor  difaflow  pro- 

tedion  before  his  ajfociaie  come,  and  if  it  be  caft  before  the  one, 

before,  the  other  comes>  this  fhall  not  fervc  when  the  other 

judge  comes,  without  new  prayer  to  be  allowed.  43  £«  3.  20.  b»] 

[4.  At  the  Nifi  Prius^  the  judge  cannot  allow  nor  cJufaliow  a 

protection.    4S  £•  3.  7*  b.  17  £.  3.  22.  b.] 

Br.  Protec-       [j.  But  the  Judge  of  Nifi  Prius,  when  the  prote£Uon  is  caft, 

dJ^'LV."**  »*y  ^*^«  inquejhe  ieneeje,  and  if  the  proteftion  be  aUpwed  at 

•ccording.    the  d»f  in  Bank,  then  the  verdict  (hall  lerve  for  nothing ;  iKit  If 

ly. — Br.   it  he  di&Uowed  it  (haU  be  good-  48  E.  3. 7.  b.] 
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Eflqaeft,  pi.  8,  cites  S.  C— Br.  Nifi  Priu$,  pi.  7.  citf  s  S.  C— S.  P.  Br.  Dlfceit,  pi.  6.  cit«  35  H.  6. 
43.  per  Prifot.— When  protc^idn  is  call,  he  ought  to  furceafe,  unleft  he  ukc  the  jury  de  bene 
ci£e.    Br.  FrstcdioD,  pi.  15.  cites  35  H.  6.  58.  per  JufUciarios. 

♦[6.  When  protection  is  call  at  Nifi  Prius,  the  juftice  is  to  !/»  protcc- 
record  the  default  and  protection  •,  and  fo  at  the  day  in  Bank,  ^^^JJ^e  Vi 
if  the  protection  does  not  lie,  this  ihall  be  a  default.     17  £.  3.  Prius  for 
22.  b.1  f"5'  "/l 

-•  before  the 

dtjf  in  Bank^  it  is  reptiki  by  innot'fcimus ;  yet  becaafe  it  wat  once  well  call,  it  (hall  favc  his  de» 
fault ;  but  if  tiie  protedion  be  difailowed,  t\i\itrfor  variance^  or  that  it  lay  not  in  the  oQion^  or  the 
like,  there  it  ihall  tarn  to  a  -default,     Co.  Lilt.  130.  b.  (1) 

[7.  If  the  proteftion  be  caft  for  Birfon,  where  the  record  is  See  (S) 
Burtorty  the  proteftion  fliall  be  difallowed.     25  E.  3.  43.  Ad- 
judged.] 

8-  33  £•  I-  Enafts  that  a  challenge Jball  he  entered  agatnfl  a pro^ 
teclm  of  the  kin^sfervant\  and  if  the  country  pafs  againjl  him  that 
cafi  the  prate&ion^  it  Jball  turn  to  a  default  y  if  he  be  tenant y  and  if 
be  be  demandant ^  he  jball  lofe  his  writy  and  Jball  alfo  be  amerced  t9 
the  king. 

9.  Proteftion  was  quod  prarogativa  nojlra  regia  fufcepimus  inpro^ 
teHionem  noftram  regianiy  corpus^  terras  £5*  bona  de  W,  t5*  nolumus 
quod  inqidratury  nee  quod  prarogativa  nojlra  arguetur,  Wray  Ch. 
J.  thought  the  protection  not  allowable  \  for  there  are  but  two 
protections,  quia  moraturus,  and  quia  profecturus,  and  though 
he  would  not  argue  the  prerogative,  yc^  as  judge,  he  would  con- 
fider  of  it ;  and  he  thought  that  fuch  prerogative  as  tends  to  the 
great  prejudice  of  the  fubjeCt,  is  not  allowable ;  to  which  all 
agreed  i  for  which  reafonit  was  difallowed.  Mo.  239.  pi.  374. 
Paich.  29  Eliz.  C.  B.  Warram's  Cafe. 

(S)     For  what  Caufe  ;  For  Variance*  ^oi.  s^g. 

[i.   iF  in  the  protection  he  is  named  chivalier,  and  in  the  writ  7, 

^  miles  in  Latin,  this  is  not  fuch  variance  as  to  difallow  the  Br.  Protec- 
proteCtlon.    42  E.  3.  9.]  tion,pi.  i8, 

cites  S.  C. 
S.  P.  For  it  is  not  variance  in  cfTcfi.     Br.  Prote£lion,  pi.  87.  cites  S.  C 

1^2.  But  if  there  be  any  variance  between  the  protection  and 
the  writ  in  the  name  of  him  by  whom  it  is  caft,  this  ihall  not  be 
allowed.     44  E.  3.  2.  7  H.  6.  22.] 

[3.  But  if  the  protection  be  caft  by  A.  B.  dark  and  (clarl  is  Where  the 
more  than  is  in  the  writ,  yet  it  fhall  not  be  difallowed  for  this  ^,7,' jX 

furplufage.      2H.4.   pi,  I-j  Kirton  on\y^ 

and  the  bill 
and  dedaral^on  were  John  Kirton  q{  A,  gentleman  \  this  was  held  to  be  no  material  variance, 
bcia^noly  io  ike  addition  ;  for  before  the  Statute  of  1  H.  5.  additions  were  not  ncceflary  in  any 
aftioot'    M*  185.  pL  258.  Hill.  31  Eliz.  ft.  R.  Olborn  v.  Kirton. 

f4.  If  a  writ   be  brought  againft  M.  de  Triage,  and  a  pro-  Br.  Protec- 
teCtion  quia  moraturus  is  caft  for  M.  Triage,  leaving  out  {de)  ^on,  pi,  35. 
Vot.XVIIL  I  though 


cites  S.  c.  though  it  be  caft  in  the  abfence  of  the  party,  yet  it  fhall  not  be 
—Br.  Van-  jjiQ^^d,  becaufe  it  cannot  be  intended  the  fame  perfon.  1 1 H.  4« 

•nee, pi. 33.  A  J-    J      J  1 

cites  S.C.     70.  Adjudged.] 

And  be- 
caufe it  was  purchAjki  pending  the  writ^  and  M.  Triage  and  M.  de  Triaj^  cannot  be  intended  one 
and  the  fame  perloni  therefore  by  the  award  the  prote6tion  was  difallowcd,  and  petit  cape 
•warded;  quod  nota. 

[5.  And  this  can  fiot  be  aided  by  averment  that  he  is  the  fame 
perfon.  Adjudged.   iiH.  4.  70.] 
Trcfpafs  [(5.  If  in  an  aftion  a  man  be  named  R.  C  nuper  de  K.  and  in 

^fiwuiis  the  proteftion  caft  by  him  nuper  de  K,  is  left  out,  this  fhall  not 
D.  and  at     be  allowed.  19  H.  6.  48.] 

the  Nifi 

Prius  the  defendant  caft  protc6ion,  qnod  fufcepimos  in  protedionem  noftram  Jf.  N.  de  D,  and 
nuper  was  left  *  out,  and  therefore  the  protection  was  difallowcd,  and  the  defendant  was  de- 
manded, and  appeared  by  attorney,  and  the  inqucft  ukea.  Br.  Variance,  pi.  45.  cites  19  H.  6.  4* 

*  [  9^  ]       C7'  ^^  ^^^  againft  J.  C  executor  ofW.  if  a  proteftion  be  caift 

for  J.  C-  leaving  out  (executor)  yet  it  {hall  be  allowed,  becaufe 

this  is  not  part  of  his  name;  and  if  there  are  2  of  the  fame  name, 

the  plaintiff  may  fhew  it.  29  E.  3.  40.  b.  Adjudged.] 

Zu  Van-  [3^  If  there  be  a  variance  between  the  writ  and  proteHionj  yet  if 

citcs'slc*   ^^  proteftion  be  of  elder  date  than  the  writ,  the  proteftion 

i— Br.  Pro-   fhall  be  allowed ;  for  no  default  is  in  the  defendant,  becaufe  the 

tcaion,  pi.    ^rj^  jg  jjQ^  according  to  the  proteftion.  11  H.  4.  57.  70.  b.] 

C.  Contra  it  fcems  if  it  bears  date  after  the  writ. 

[9.  If  there  be  more  in  the  proteBion  than  there ^  is  in  the  ivritp 
though  the  writ  be  of  elder  date  than  the  proteftion,  yet  the 
proteftion  Ihallbe  allowed.     25  E.  3.  41.  b.1     .' 
u'lS"  ?*^"      t '  ^'  -^^  *f  ^c  be  named  J.  the /on  of  J.  de  liohun^  knight^  and 
10.  in^Roll.  "*  ^^e  proteftion  he  is  named  .J.  thefon  of  J.  de  Mohun  de  But'- 
rockey  knighty  and  fo  more  is  in  the  proteftion  than  in  the  writ, 
yet  the  proteftion  fhall  be  allowed.  25  E.  3.  41.  b.  Adjudged.] 
[12.  If  flr  variance  be  between  the procefs  and  the  original  in  an 
aftion,  and  a  proteftion  is  according  to  the  procefs,  yet  it  fhall 
not  be  allowed,  becaufe  the  proteftion  ought  to  be  always  ac- 
cording to  the  original,  and  not  to  the  other  procefs.    1 1  H.  4. 
70.  b.  Adjudged.] 

[i  3.  If  there  be  a  variance  between  the  proteBion  and  the  writ 
in  the  furname  of  the  party y  becaufe  lefs  is  in  the  proteftion  than 
in  the  writ,  yet  the  proteftion  fhall  be  allowed.  27  £.  3.  88.  b« 
Adjudged.] 

[14.  If  the  writ  be  againft  &imon  de  Kimardeflyy  and  the  pro* 
teftion  is  for  Simon  de  Kimardejlee^  yet  it  fhall  be  allowed,  i  £.  3. 
1 1,  b.  though  it  was  purchafed  after  the  writ.] 
Cro.  J.  477.       [i^.  If  Gerrard  Malines  be  fued,  and  he  cafb  a  proteftion  of 

drfradant  ^^^^^  ^*^^  ^^*"  ^^  ^"^»  ^  which  proteftion  he  is  called  Garret 
wasofdered  -Ma/ines,  though  Garret  and  Gerrard  are  all  one  name,  yet  if 
to  anfwcfi    this  be  not  averred  to  be  one,  the  proteftion  fhall  not  be  al« 

lowed. 
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lowed.    P.  i6  Ta.  B.  R.  between  Travcrs  and  Malines.  Ad-  »n<i  when »» 
lodged.]  ,r„f^ 

execution  they  would  advifc* 


16.  Variance  was  between  the  writ  and  the  proteftion,  but  Br.  Protec- 
it  does  Ml  appear  there  nvhat  variance^  and  for  the  variance  the  chw  g^i/^ 
protcftion  was  difallowed*     Br.  Variance,  pi.  103.  cites  44  E, 

3-  2. 

17.  If  there  be  variance  between  the  record  and  the  protetiiony  it  Where  the 
b  not  allowable ;  for  this  is  never  allowable.  Br.  Protection,  "^^^i^^ 
pi.  59.  (bis)  cites  4  H.  6.  9.  gainft^.-S. 

c^(?.  /« the 
€tuty3f  H.  Efq.  and  the  6rote3ion  zoos  A.  B,  ofO.  Efq.  in  the  county  of  H.  alias  di^lus  A.  fi.  pi 
O.    Paftoa  (aid,  it  {houla  not  be  allowed  for  the  variance ;  but  A(cue  and  Fulth.  faid,  Yes ;  for 
it  ha&fu^cient  intendment  to  be  one  and  the  fame  perfon,     Br.  Variance,  pi.  47.  cites  %2  U.  6.  3« 
•—Br.  Procc^^ion,  pL  54.  cites  S.  C- 

18.  In  trcfpafs,  the  original  was  Richard  Molineux,  and  the  Br.  Protfc- 
proteAion  Richard  Molyney^  and  therefore  was  difallowed  for  the  "j^^jJ!  c^' 
variance.     Br.  Variance,  pi.  41.  cites  7  H.  6. 22. 

19.  Where  Xhc  defendant  has  feveral  additions  by  alias  diBuSj  if  Br.  Protec- 
protiSktt  be  caft  for  him,  which  accords  to  one  of  the  names  and  not  ^*.^"»  P^- 5^« 
with  the  other,  yet  the  prote^ion  is  gdod ;  quod  nota  ;  by  all  *^*"* 

the  ju/lices.  .  Br.  Variance,  pi.  48.  cites  22  H.  6.  50.  • 

20.  At  the  Nifi  PritiSy  at  the  4th  day^  the  parties  were  demanded, 
and  appeared  hy  attorney y  and  the  defendant's  attorney  cafl  proteBiotiy 
and  they  were  adjourned  till  the  next  day,  and  there  the  plain- 
tiff was  ready  to  have  alledged  variancey  becaufe  addition  of  the  r  07  1 
name  of  the  defendant  in  the  writ  was  not  in  the  protection  5  and  the 
Court  was  in  opinion  to  have  difallowed  the  protc*!lion  for  this 
variance  ;  by  which  the  fame  day  the  attorney  caft  other  protec- 
tion, bearing  date  the  fame  day.  Br.  Protection,  pi.  10.  cites 
28  H.  6.  I. 

(T)     [Allowed  or  not.]     For  what  Caufe.  p^i.  330. 

Quia  Profedlurus.  ^'^^'■^ 

[In  rcfpedl  of  the  Time  of  the  Repeal  thereof. 

PI.  II,  12,  13] 

[i.  ll/HEN  this  proteftion  is  to  be  allowed,  if  it  be  alledged,  S.  P.  But 

^^    that  the  party  has  been  beyond  fea  (after  the  puroJiafe  on«'al"ow. 
of  the  proteftion,  and  is  returned )y  the  proteftion  fhall  be  dif-  ed,  and  he 

adiowed.      44  E.  -2.  4.I  «»«  and  re- 

^^         "^    ^  -•  turns  within 

cbe  tenut  yet  it  (hall  uot  be  allowed  by  way  of  plea,  as  it  11  agreed  there.  Br.  2*roie&ion,  pL 
34.  cites  44  £.3.  12. 

■ 

[2,  But  if  the  proteftion  he  to  go  only  with  A.  who  is  returned  Br.  Protec- 
at  the  time  of  the  allowance,  yet  if  A.  be  ready  to  ^0  beyond  fea  ^*^°;  ^\^f 

t  ^»         /iiiitt  1  •*-t*^-i  cites  44  ii.  a. 

a£a:/i  the  prote£lion  Ihall  be  allowed.     44  E.  3.  12.]  la. 

f  J.  But  if  the  protcftion  be  to  gg  with  i?.  if  it  be  alledged  when  s.  P.  But  if 

I  2  the 
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it  be  allow-  the  protcftion  is  to  be  allowed,  thai  he  continued Jlaying  in  Eog^ 
btre^Sc?  ^^''^  (**  feems  that  it  is  intended,  that  B.  is  gone),  t|ie  protec* 
wittiin  the    tion  fhall  be  difallowed.    47  £.  3. 6.  b.] 

year.     Br. 

Prote£lion,  pi.  29.  cites  47  £.  3.  6. 

Br.  Protec-  [4.  If  a  flicriff  returns  a  cepi  corpus  againft  B.  yet  if  a  protcc- 
chetS  C      tion  <7Ww/>r2/i^//r«j  be  caft  for  him  after,  it  fliall  be  allowed. 

'         14  H.  4.  I.  b.] 

Fitzh.  tit.         [5*  When  the  proteftion  is  to  be  allowed,  if  the  ling/ends  a 

Protcaion,   ivrit  to  the  Court,  reciting  the  grant  of  the  protection,  and  that 

P  ■ '  *3-        he  "underftood  that  he  is  maimed j  fo  that  he  cannot  go  in  hisferviec, 

and  therefore  he  commands  the  juftices  to  proceed  in  the  plea, 

the  protection  fhall  not  be  allowed,     29  E.  3.  36.] 

[6,  If  he  for  whom  the  protc<5ion  is  caft  has  not  been 'in  the  er^ 
vice  of  the  king,  as  he  ought,  and  it  appears  to  the  Court,  that 
there  is  a  negleCl  in  him  before  the  allowance,  the  proteCUoa 
ihall  be  difallowed.     24  E.  3.  35.] 

[7.  If  a  protection  quia  profehuna  be  caft-  for  the  defendant  in 
an  adlion,  yet  if  the  protection  be  repealed  before  the  allowance 
it  ihall  be  dilallowed.     13  £.  3.  Amercement  i8.  Adjudged.^ 

Quia  Moraturus. 

•  Br.  Pro-  £8.  If  a  viHualler  of  Calais  has  a  proteClion  quia  moraturus,  and 
a?*citt/*''  returns  into  England  to  buy  viCtual  for  the  foldiers,  if  he  be 

s.  C. facd  here,  the  proteCtion  ihall  be  allowed.     6  H,  4.  9.  b.  Ad- 

Ibid,^.4Q.  judged.  *  1 1  H.  4. 57.  tip  H.  6»  35.  b.  Adjudged.] 

But  if  he  iby«  aboat  his  own  bufincfsi  the  plaintiff  may  fwc  repeal  of  the  proteftion.— — jDarif  ^ 
tafiing  prottFli^  ouig.  .  ratur  in  delay  of  the  adion  of  the  plaintiff,  and  Jlaying  at  B,  in  the 
county  tf  *  MiddUjex^  alUnding  oh  his  prop£r  bu/inefs ;  the  defendant  Jaidy  that  he  camejrom.  CsUisfsr 
artilUry^  hy^o^hmand  «/ihf  lieutenant^  abfque  hoc  that  he  ftaycd  at  B.  attending  on  hu  proper  hufi- 
oefs,  piout  &c.    Br.  Txaverfc  per,  &c  pL  ^62.  cites  20  H.  6.  10. 

*  r  pS  ]  tp.  But  if  it  appears,  that  fuch  a  man  //  in  England,  the  pro- 
Debt  igaintt  tcCtion  ihall  not  be  allowed  without  alledging  fuch  fpecial  caufi  of 

iYpratTt"  ^i"  ''^^'r-       1 1  H.  4.  57.  But  19  H.  6.  35.  b*  is 

Mictt^  which    ^^  ^^  cannot  make  iiSie.] 

•waa  allow- 

«d,  Atid  zvithi\  iAe  year  the  fame  J.  N,  brought  writ  of  debt  ftgaivji  the  pUintiff,  and  he  tendered  kit 
tawy  And  J.  A.*-  ^f»  iaonjuitci  after  appearance^  and  oecaufe  J.  N.  appeared  within  the  year,  the 
£ril  pUtutifF  pr.  ^ye^*  that  the  prote&ion  caft  by  J.  N.  be  dilallowed,  &  non  allocatur,  but  (hall 
**ve  ♦<lca:!t.     Bi>  /totcaioa,  pi.  88.  citet  47  £.  3-  26. ♦  Orig.  is  (Difccnt). 

idoii^T^^       j[iO.    ^  *t  appears,  that  a  man  is  in  the  cuftodj  of  the  fberijfij 
citjul.  c     ^'^J'^tt/r  V  ^£epi  corpus,  a  proteClion  quia  moratums  ihall  not  be 

allowed.       14  H.  4.  I.  b.  becauie  it  cannot  be  intended  true 

againft  the    return.] 

Both. 

Cn.  If  a      protaHionl>e  caft,  and  \ht  jujlices  wll  advife  nvhe^ 
ther  It  fhall  he      iRowedfor  variance,  and  in  the  mean  time  tie  day  'f 

i^^ou^i^'i  P&Scs.     yet  the  proteAioa  ihall  be  allowed.  10  H-  6. 6.  J 


^cotectton* 
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tii-  [^^  if  a  proteftion  be  caft,  and  the  juftices  will  advifc 
irhether  it  fkall  be  allowed  for  variance  till  ihe  Jimrth  day  after y  if 
a  repeal  he  dated  after  the  /^h  day,  the  proteAlon  ihall  be  difal- 
lowed.     lo  H.  6. 4.  b.j 

[13.  If  proteftion  be  caft  at  NiJtPrius,  and  it  is  repealed  at  tie  Br.  Jours, 
dayinJBani,  it  fliall  be  difallowed.ioH,  6.  6.h.  xi  H.  6.  14  ]     ^^'^''^^''^ 

la)i  it  (hall  fcrvc  the  defendant ;  for  it  wai  good  at  the  firft  day,  and  the  firft  day  and  the  othor 
day  are  all  one  day  in  law.     Br.  Jours,  pi.  1 1.  cites  35  U.  6.  58. 

14.  In  trefpafs  ^<&  fherijf  returned  cepi  corpus,  and  at  the  day  had 
nst  the  body,  by  which  he  was  amerced,  and  procefs  awarded  to 
diftrain  the  old  fheriff,  who  made  the  return,  and  was  now  r^- 
moved,  who  returned  that  he  had  diflrained  him,  and  that  he  had 
not  the  body,  and  proteftion  quia  profefturus  was  caft  for  the 
defendant.  And  per  Kirton,  he  has  no  day  in  court.  Contra  per 
Thorp  clearly,  and  that  if  he  comes  he  fhall  be  received  to 
plead;  and  by  him  clearly,  the  proteftion  (hall  be  allowed;  and 
after,  it  was  (Ufallowed  for  variance.  Br.  Proteftion,  pi.  22.  cites 
44E.3.2. 

15.  In  debt  the  defendant  at  the  Ni/i  Prius  caft  the  protection,  But  iUhc 
notwithftanding  which  the  jiiftices  took  the  inqueji  ;  and  at  the  day  Pf®'*.^"^" 
in  Bank,  the  plaintiff  obtained  innotefcimus,  and  repealed  the  protec^  c/r*/'"'ir  iltf- 
tion ;  and  yet  by  the  beft  opinion  the  proteftion  is  allowable,  be-  riMt  from 
catife  //  was  good  at  the  time  it  was  caft.     For  by  Prifot,  if  the  pro-  ^y«cordf 
teftion  be  not  expired  at  the  cafting  rfthc  Nift  PriuSy  avd  is  expired  had  took  the 
by  the  day  in  Bank,  yet  it  fliall  be  allowed ;  for  all  this  is  one  and  inqueft, 
the  fame  day,  and  if  it  was  good  at  one  day,  it  fliall  ferve  at  ^0^'^^,"^'*^* 
another.     Br.  Proteftion,  pi.  25,  cites  35  H,  6.  58.  the  defend- 

ant at  the 
day  in  Bank.    Contra  of  a  good  protection  repealed  or  expired  after.— And  it  is  faid  there  that 
X4  H.  6.  ft.  and  14  H.  4.  23.  it  is  ruled  that  the  proie6lion  Ihali  he  a&  he:e  in  ihe  principal  Cafe.  Ibid. 


16.  In  debt,  the  parties  were  demurred  in  law,  and  the  opinion 
rfthe  Court  was  with  the  plaintiff.  Nele  prayed  refpitc  of  judgment 
fill  tie  next  Monday  tofhew  other  nmtter ;  and  the  Court  laid  if  he 
caft  any  proteftion  in  the  mefne  time,  the  judgment  fliall  be  en- 
tered upon  this  day ;  but  if  he  does  not  caft  proteftion,  the 
judgment  (hall  not  be  entered  till  the  Monday.  Br.  Proteftion, 
pi.  72-  cites  7  E.  4.  27. 

17.  Upon  a  commiflion  of  oyer  and  terminer  againft  Huedc  [ 
Chrefley,  he  appeared  upon  the  procefs ;  the  plaintifl^  counted 
againft  him,  and  the  defendant  brought  the  king's  writ  to  the 
juftices,  that  Chrefley  the  defendant  was  to  go  along  with  the  king 
to  the  Marches  of  Scotland,  to  aid  the  king  in  his  war,  and  the  king 
commands  the  juftices  to  continue  the  plea,  till  his  \the  king^s'j  return. 
Notwithftanding  this  writ,  the  judges  proceeded  againft  Chref- 
fey,  and  gave  judgment  againft  him;  this  judgmeut  was  af- 
firmed in  error  ;  for  the  king  requires  that  which  cannot  be ; 
he  requires  the  continuance  of  the  plea  till  the  king's  return, 
which  is  uncertain  when  it  fliall  be,  and  every  continuance  is 
to  a  certain  day*    Lex  a  rege  non  eft  violanda.    Jenk.  7.  pL  10. 

I  3         '  18.  No 
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1 8.  No  writ  of  protcftion  can  be  allowed,  unlcfs  it  be  und^ 
the  great  fealf  and  it  is  directed  generally.  Co.  Litt.  131-  a.  (d) 

1 9.  Upon  a  habeas  corpus  to  the  fteward  and  marihal  of  the 
houfe,  &c  for  W.  S.  he  returned  quod  domina  regin^i  per  literal 
fuas  paientcs  fujcepit  J.  M.  and  hisfureiies  in  proteBicnem  fuam  re^ 
giam  ;  and  farther  by  the  faid  letters  patents  voluit,  that  if  any 
per/on  Jhould  arreji  or  caufe  him  to  be  arretted,  that,  then  the  faid 
marjbal  oi\itx\iO\x{^y  or  his  deputy,  might  arrejl  every  fuch  per^ 

fon^  and  detain  him  in  prifon  until  he  fhould  anfwer  for  the  coa- 
tcmpt  before  the  privy  council ;  and  that  the  faid  W.  S.  caufed 
the  faid  J.  P.  one  of  the  fureties  of  the  faid  J  M.  to  be  arretted, 
&c.  whereupon  the  faid  W.  S.  was  difcharged  ;  and  afterwards 
becaufc  the  parties  caufed  the  faid  W.  S.  to  be  arretted  again  for 
the  fame  caufe,  an  attachment  was  granted  againtt  them.  Le.  70. 
pi.  93.  Mich.  29  &  30  Eliz.  C.  B.  Search's  Cafe. 
Lit.  197.  20.  Scire  facias  was  brought  to  have  execution  on  a  judgment. 

clfe'^Thc   '"^^  defendant  pleaded,  that  the  king,  Oft.  7.  in  the  2d  year  of 
Court  gave    his  reign,  took  him  into  his  proteftion  for  a  year,  and  granted 
peremptory  that  during  that  time  he  fhould  be  free  from  all  manner  of 
c*ufc°why^  plaints,  except  dower,  quare  impedit,  and  placita  coram  jufti- 
judgme.it     ciariis  itinerant ibus.    It  was  argued  that  this  was  not  a  good  pro- 
ihouid  not    teftion.     itt.  Becaufe  it  tvas  after  the  fcire facias  brought,  andhe^ 
•Mmfthim  fi^^  '^^  return^  and  cited  10  H.  6.  3.  and  11  H.  4.  7.     And  a 
proteftion  pending  a  fult  is  not  to  be  allowed,  though  it  is  quia 
profefturus  with  the  king's  fon.     2dly.  It  does  not  mention  any 
particular  caufe  of  the  grant y  as  quia  profefturus  or  quia  moraturus, 
&c.     3dly.  This  Court  of  B.  R.  is  greater  than  that  of  a  juftice 
in  Eyre,  which  is  among  the  exceptions.     And  the  Court  was 
of  opinion  that  there  was  no  colour  for  allowing  of  the  protec- 
tion.    Godb.  366.  pi.  457.  Hill.  2  Car.  B.  R.  Bufher  v.  Murray 
the  Earl  of  Tullibardin. 

Foi.  331.   *  (X)    In  what  Cafes  Protedlion  caft  for  one  (hall 
^^^2)^  ~^        Jervejor  others.     In  ReJpeSi  of  the  Perfons. 

♦N  B.Therc 

u  no  (U)  in  ^^^   i  jj  aftion  againtt  prior  and  confreersy  protedion  for  the  prior 
5.V  For  it  ^^^^  ferve  for  the  confreers.     45  £•  3.  24.] 

is  one  and  the  fame  body.     Br.  Prote^on,  pi.  26.  cites  S.  C.  . 

*A^  ^^^        f^'  ^^  '^^  aftion  againtt  ^aron  and  feme y  proteftion  for  the 
•i.cTa^l'    ^2""on  fhall  ferve  for  the  feme.     45  i.  3.  24*  *  43  E.  3.  23. 

C  accord-     t  48  E.  3.  7.  b  ] 

ingly. 

f  Ibid.  pi.  30.  cites  S.  C— Br.  Enqueft,  pi.  8.  citci  S.  C.-Br.  Nifi  Priua,  pi.  7.  cites  S.  C— • 

Co.  Litt.  130.  b.  (e)  cite*  35  H.  6.  3.    43  E.  .1.  43.    48  E.  3.  7.    4  H.  5.  Protc6lion  107. Br. 

Protedhon,  pi.  14.  cites  35  H.  6.  3. bee  (Z)  pi.  4.  S.  P. 


(T)  Repeat 
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(Y)     Repeal  of  a  ProtcAion  Moraturus. 

[t.  IF  a  protcftion  quia^  tsfc,  be  allowed  in  B.  a  certiorari  may  Br.  Protec- 
*  be  fued  to  the  fheriff  of  London  where  he  is,  whether  ^*°"»  pi^75- 
he  be  attending  on  the  bufinefs  ofthekingf  according  to  the  pro-  -Albeit  he 
teftion  (which  was  moraturus  ft/per  viBulatione  Calicia)  or  on  his  that  had  the 
own  bufinefs,  and  the  fheriflF  certifies  in  Chancery  that  he  'was  re^  ^}^^^^^^* 

•  •  r       1  1'       f  I/-/"!  I'll       euncr  mo« 

mamtng  at  JLonaon  attending  bts  own  proper  bu^nefSi  by  which  the  raturc  or 
party  has  an  innotefcimus,  direfted  to  the  juftices  of  Bank  to  repeal  profeaurae 
iheproteBion  ;  upon  fhcwing  thereof  to  the  Court,  he  fhall  have  a  £^g^ j^^^ 
refummons  againft  him.     But  quote  what  procefs  fhall  be  made  and  haply 
agaihft  the  inqueft,  whether  it  fhall  be  tried  by  xht  fame  pannel^  bearrefted, 
oranevj  venire  facias .     2 1  E.  4.  20.  J  fon,yrt^i"hc 

Ctfve  00(7 19  provide  munition,  babiliments  of  war,  vifluals,  or  r.ther  neujfariesj  it  is  no  breach  of 
the  faid  conditional  claufe,  nor  againft  the  a£l  of  13  R.  8.  cap.  i6.-  For  that  in  judgirent  of  law 
he,  coming  for  fach  things  ai  are  of  neceifity  for  the  maintenance  of  the  war,  moratur,  accord- 
ing to  tb^  mtentioA  of  the  protcdUoo  and  fbtute  aforcfaid.     Co.  litt.  131.  b. 

Both. 

[2.  If  a  protection  be  allowed^  and  after  the  ♦  plaintiff"  comes,  *  Roll  it» 
and  fays  that  the  defendatJt  was  not  in  the  fervice  of  the  king,  yet  ^*  ^^^'^ 
the  Court  fhall  not  repeal  the  protection  till  the  day  in  the  pro-  andfaysthat 

tcftion.       24 E.  3.  35.    Adjudged.]  the  (pla-n. 

not  in  the  fervice,  &c.  but  the  Year-book  has  neither  the  word  plaintiff  nor  defendant  in  it. 


3.  Proteftion  cajl  at  the  Nifi  PriuSy  and  repealed  at  the  day  in  Br.Enqueft, 
Bank,  fhaU  excufe  the  default  at  the  day  of  Nifi  Prius,  fo  that  g|  c.— '^* 
he  appears  at  the  day  in  Bank.     Br.  Proteftion,  pi.  38.  cites  bV.  Difcon- 

f  4  H.  4.  23.  tinuancc  of 

procefs, 
pi.  13.  cites  S.  C. Br.  Default,  pi.  27.  cites  S.  C. 

4«  In  precipe  quod  rcddat  ngaifiji  baron  and  femcy  a  proteBion 
was  caji  for  the  baron,  and  the  fame  day  innotefcimns  was  cafi  imme»  * 
diatelyrio  repeal  the  proteBion,  by  which  it  was  repealed;  and  by  all  '  "*^  • 
the  jufHccs  it  was  awarded  a  default ;  quod  nota ;  the  reafon 
feems  to  be  inafmuch  as  //  was  never  allowable,  by  reafon  of  the 
immediate  cafling  of  the  innotefcimus,  and  it  was  prote<ition  quia 
profefhirus  cfl.     Br.  Protedtion,  pi.  65.  cites  i  H.  6.  6. 

5.  Note  th2Lt  proteBicn  was  allowed  in  trefpafs,  and  the  next  day 
the  plaintiff  fbewed  a  repeal,  and  upon  this  re-attachtnent  W2S 
awarded  immediately ;  quod  nota,  and  other  fuch  matter  the 
fame  year,  fol.  22.  where  it  is  faid  that  the  allowance  is  for  a 
year,  and  therefore  cannot  be  repealed  within  the  year,  and  alfo  the 
pwty  may  have  aAion  of  difceit ;  and  this  notwithftanding,  the 
law  was  agreed  to  be  ut  fupra,  and  feveral  precedents  were 
flicwcd  that  it  may  be  repealed  within  the  year;  quod  nota^  Br. 
Protcfiion,  pi.  12.  cites  34  H.  6.  4.  22. 

<S.  A  protection  may  be  avoided  3  ngianner  of  ways ;  ift.  Upon 

I  4  ttc 


the  coping  of  it  before  it  be  allowed,  adly.  By  repeal  thereof 
after  it  be  allowed  j  by  difallonving  ofitimnj  ways ;  Tsfor  that  it 
lieth  not  in  that  aSIhn,  or  that  he  hath  no  day  to  caft  it,  or  for 
material  variance  between  the  proteftion  and  the  record,  or  that 
it  is  not  under  the  great  feal^  or  the  like.  3dly,  After  it  is  allowed 
by  innotefcimus  ;  as  if  any  tarry  in  the  country  without  going  to 
the  fervice,  for  which  he  was  retained,  over  a  convenient  time 
J  lOl  ]  after  that  he  had  any  proteftion,  or  repair  from  the  fame  fer- 
t  vice,  upon  infcM-mation  thereof  to  the  Lord  Chancellor,  he  (hall 
repeal  the  proteftion  in  that  cafe  by  an  innotefcimus.  But  a 
proteftion  fliall  not  be  avoided  by  an  avermeni  of  the  party  in  that 
cafe,  becaufe  the  record  of  the  proteftion  muji  be  avoided  by  matter 
cfas  high  nature*     Co»  Litt.  13 1.  a.  (h) 

(Y.  2)      Proceedings  upon  the  Repeal. 

t.  TN  trefpafs  at  the  exigent^  the  parol  was  put  without  day  by  pro* 
^  te^ion,  and  after  came  the  plaintiflF  with  writ  of  the  king, 
that  they  difallow  the  proteftion,  becaufe  he  had  not  done  the 
bufine/i  which  he  ought  to  doy  and  prayed  exigent  de  ncvo^  and  could 
not  have  it,  but  had  Pone  per  Vadios  Sicut  alias.  Br.  Proteftion, 
pL  61.  cites  39  E.  3,  4,5. 

2.  Where  the  jury  appears^  and  proteftion  is  caft,  and  the 
juftices  think  that  the  proteBion  is  not  allowable y  where  infoQ  it  is 
allowable^  and  upon  this  they  take  the  inqucft,  and  all  this 
matter  fhewn  to  the  Court  in  Bank,  the  Court  faid,  that  the 
juftices  of  NifiPriusmiftook,  and  thereupon  the  plaintiff  fhcwed 
forth  repellance,  which  was  allowed ;  and  yet  no  party  was  de- 
manded, nor  procefs  awarded  againft  the  old  jury,  but  new 
Venire  Facias  awarded.  Quod  nota,  2  inquefts  upon  iflue. 
Br.  Proteftion,  pi.  51.  cites  21  H.  6.  20. 
Br.  Ven:  j^  ^/  /^^  jfj^  Prius  in  aBion  perjor.aly  the  defendant  caft  pro- 

citeiS.cV  ^cftion,  \t)x\Aiixias  recorded^  zad.  ^\ic  inquejl  not  taken  ;  zud  at  the 
—Br.  Bn-  day  in  Bank  the  plaintiff"  cafl  repeal^  which  was  allowed^  and  the 
quea,pl^5.  plaintiff  prayed  the  procefs  againjl  the  jury  ^  and  the  inqueft  was  not 
—But  the  awarded  by  default ;  for  the  proteftion  faved  the  default  there^ 
fame  year,  and  fo,  by  the  repeal,  procefs  fball  be  now  made  againfl  the  jurj^ 
(Jy  ^p  "^^  ^^d  not  a  new  venire  facias  awarded^  by  the  bcft  opinion.  And 
was  award-  ^s  for  good  res^fon ;  for  the  jury  have  day  at  the  day  in  Bank, 
cd  in  fuch  at  which  day  the  proteftion  was  repealed,  and  fo  now  the  firft 
Protedfon  ^^^^  ftoodj  quod  nota  bene.  Br.  Proteftion,  pi.  6^.  cites  5  £• 
pi.  69  —  4*  *• 

And  fee 

there  fol.  3.  becaufe  the  jufttcrs  of  Nifi  Prius  iook  th:  inquefl  notzvithflandhg  pr§trnion  raft,/A(  taling 

of  the  inqueft  was  void;  and  yet  the  juftices  of  Nin  Prius  have  not  power  10  allow  the  protc^ion. 

Ibid. And  the  fame  year,  fol.  3.  the  Abbot  of  S.  brought  affifr^  and  alfo  in  atiotkcr  a^ion  kad 

Ntji  Prius  againft  J,  S,  toho  appeared  skt  the  aflifc,  and  cajiprotr^lhn  quia  moratur  at  the  Ntft  Pri«j, 
and  becaufe  he  appeared  in  perf.n  at  the  aflife,  therefore  it  cannot  be  quod  ipfe  moratur  juxta 
verba  proteQionis,  therefore  they  took  the  inqucft,  ai  d  yet  non  allocatur  at  the  d^y  in  Bank  ;  for 
in  divers  fuits  a  man  may  appear  as  to  the  one,  and  be  non  fulled  as  to  the  other ;  and  there  new 

venire  facias  was  awarded  ■  upon  the  repeal,  as  ui  the  cale  abovcfaid.     Ibid. And  the  famo 

ycvi  fol.  4«  dijlrcfs  xuas  awarded  againji  (Ac  old  jury.    But  5  £.  ^  3^.  new  venire  Jadas  was 
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vtrdcA;  wd  tbexe  It  it  faid  that  it  had  been  doce  both  ways.    Quod  nota.   Ibtd*  Br. 

Eoquea,  pL  35.  cites  S.  C.  .    .        « 

Note,  by  all  the  julUces,  that  if  at  the  day  o/Nifi  Prius  protcftion  be  caft,  by  whicft^Af  tn^Ji 
is  diJcJi»r^ejj  and  at  the  day  in  Bank  the  proteaiM  u  repealed ;  thU  provea  ihat  the  defendant  did 
not  go  into  the  king't  fervice,  and  therefore  it  ia  as  if  no  protedUon  had  .been  caft,  nor  any  appear- 
ance nude  at  the  Nifi  Prins ;  and  therefore  the  difcharge  of  the  jury  was  Wrong,  and  the  flaimif 
JktU  %aBU  ntm  venire  facias^  and  not  new  nip  prius ;  quod  notay  per  omnes.  fir«  Proteraon,  pU 
9t»  cites  it  H.  6.  44. 

(Z)     In  what  Cafes  ProteStion  ca/ifor  one^  Ihall 
ftrvefor  the  other  Defendants.     In  what  attions. 

I.   I N  all  perfonal  afiiorisy  a  ppoteftion  caft  for  one,  Ihall  not 

*   fervefor  the  other  defendants,     41  *E.  3.  31.  S  40.] 
[2-  As  in  trefpafsy  proteflion  for  one  fhall  not  fcrve  for  the  [    102  1 
other  defendants.     41  E.  3.  laft  cafe.     22  H.  6.  22.     43  £.  3.  *Br.  Pro- 
23.     •  45  E-  3-  24-    4  H.  4.  4.  b.    14  H.  4.  2 1.  b.    17  E.  3.  9.  ^^f^^l^^ 
i6,  b.    30  E.3.  17,  admitted.     44  AjQT.  13.     Admitted.]  C.  accoidl 

ingly.— Br. 
Privilege,  pi.  12.  cites  14  H.  4,  21.  b.— S.  P.  So  in  any  ailion  in  nature  of  trej^afs,  which  ?  r  in  iota 
Jeveral^  where  every  one  may  anfceer  without  the  other^  there  a  prote^ion  caft  for  one,  (hail  feive  for 
him  only,  unleCi  they  70m  in  pleading  ;  or  ii  xhey  plead  fever al  pleas  ^  and  one  venire  facias  is  awarded 
againfi  all,  there  a  proce£tion  caft  n^r  one,  (hall  put  the  plea  without  day  for  all ;  and  therefore 
in  former  times  the  plaintiit  ufed  to  fue  out  feveral  veniic  facias 's  in  thofc  cafes,  for  fear  of  a  pn>- 
le^on,  &c    Co.  Litt.  130.  b.  (i; 

[3,  So  in  confpiracy.     41  E.  3.  Ibidem  ^42  E.  3.  i.]  S.  P.  Tor 

this  a£lion 
is  in  the  nature  of  trefpafs.     Br.  Pioteftion,  pi.  1 7.  cites  *  S.  C. 

[4.  But  in  trefpafs  againjl baron  andfeme^  proteftion  for  baron  •Br.Protcc- 
'/hall  ferve  for  the  feme.     *  43  E.  3.  23.    17  E.  3.  8.  b.  i6.  b.  "o"*  pi-j*- 

» ff  -\  cites  o«  C 

44  Afl.  13.J  _s,  p^  B^^ 

Protcftion,  pi.  14.  cites  35  H.  6.  3..-See  (X)  pi.  2.S.  pI 

[5.  In  anions  entire^  not  feverabUy  protection   for  one   fhall  Br.  Protcc- 
fcrve  for  the  other  defendant.     45  E.  3.  24.]  tioii,  pi.  26. 

6.   As  in  debt.      45  E.  3.  24.]  according. 

'7.  So  maccompt,    '45.  E.  3.  24.]  W.— s.  p. 

;8,  In  detinue.     45  E.  3.  24.]  ,  o^Mi) 

'9.  In  mixtoBionSf  proteftion  for  one  fhall  ferve  for  all  the    ^  '    * 
defendants.     41  E.  3.  laft  Cafe.] 

f  10.  As  in  ravijbment  of  ivardy  protection  caft  for  one,  fhall  See  pi.  la. 
fcrve  for  all  the  defendants;  for  this  is  an  action  to  recover  the  ~     "-    v 
body  of  an  infant,  which  is  entire,  and  cannot  be  '^fevered,     29  ,  *^'  33'' 
E.  [3]  41-     Adjudged      41  E.  3.  laft  Cafe      3  H.  4.  5.  b.]  «  orig.  it 

[  1 1.  In  right  of  ward  againft  2,  proteftion  for  one  fliall  ferve  (Suer.) 
for  both.    30E.  3.  17.  b.] 

[12.  In  real  afiionsl  proteftion  for  one  fhall  *[notl  ferve  for  *  ^"g- »"« 
all  the  defendants.!  (p"> 

iian  air  plea  ruler  mixt,  againft  two  (where  protection  doth  lie)  iproteSlion  c^ti  for  the  one  doth  put 
dJhepim  toiUtia  day  for  all.    Co.  Litu  130.  b. 

£ij.  In  zfracipe  tpodrcddat^  protection  for  one  fhall  not  ferve  Br.  Protcc 

""  for 
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tiaa,pl.i6.  for  the  other  defendaots.  *  45  £.  3.  34.  becaufe  they  may  be  (i> 
t^^i^i.    '"^^'    Contra  3  H.  6.  18.  b.    29E.3.41.] 

]y.  If  the  one  and  the  other  appears,  and  the  one  cafta  prote^oa,  this  Ihall  ferve  to  put  the 
parol  without  day  for  both  ;  but  if  the  one  maicea  default,  and  the  other  cafta  protofiion»  grand 
cape  (hall  iflue  ox  the  moiety  ;  quod  nota  diverfity.     Br.  Frote£bon,  pi.  i.  cilta  3  U.  6.  18.  h 

•f  81  H.  6.  41. Ibid.  pi.  6.  citca  9  H.  6.  48.  Contra,     f  Br.  Prote£bon,  pi.  52.  cites  S.  C, 

That  prote&ion  call  for  the  one  (hall  put  the  parol  without  day  Jot  both ;  per  Browne  Prothonotary 
clearly,  ht  itbcfort  atpiaranct  or  after  appearance. — And  T.  X3  £.  precipe qmod  rcddat  was  brought 
Mgainjl  4,  one  made  default  upon  the  grand  cape^  and  the  fame  day  prote£H<m  was  (hewed  forth  for 
one  of  the  tenants,  and  the  parol  put  without  day  for  all.  l)a\a,~-But  note,  that  he  tnho  cafts  tht 
prote&im  when  the  demandant  prayed  fcifm  of  the  fourth  part  of  the  land,  took  the  temann  upon 
ini,  or  otherwife  the  bnd  had  been  loll ;  and  fo  fee  that  one  and  the  fame  perfon  appeared,  and 

was  by  prote£kion,  and  all  at  one  and  the  fame  day.     Ibid. Pracipe  quod  reddat,  the  ttnoMt 

vouched  a,  who  entered  into  the  warrantryj  and  vmchid  the  tenant  by  arrange  name^  and  (hewed  cau(e, 
and  proccfs  granted,  and  at  the  day  oj  fummons  returned^  one  of  the  vouchees  made  defalk  and  (he 
0lher  appeared^  and  petit  cape  awarded  of  the  moiety ;  and  at  the  day  he  who  made  default  was  hy  protect 
Am,  and  the  other  appeared  ;  and  it  was  prayed,  that  the  protection  fliall  fer\'e  for  both ;  but  at 
lad  it  was  adjudged,  that  it  (hall  fcrve  for  the  one  only,  by  which  the  other  call  other  protaftion. 
Br.  Protefiion,  pi.  40.  cites  6  H.  5.  77.* 

Br.  Frror,  [14.  If  tvrit  of  error  be  brought  upon  a  recovery  in  real  aition 
5^  C  — iT  ^&^^fi  ^^  *^"'*  and  fcire facias  againji  the  terretenant^  a  proteAion 
Ihail' fcrve    for  the  Hcir  fliall  not  fcrve  for  the  tcrretcnant.  9  H.  6«  48-  b.] 

but  for 

bimfclf  only.    Br.  Protection,  pi.  6.  cites  g  H.  6.  48. 

[  ^^3  3  ^5*  R^l^i^  og^^^Ji  Zi  Capias  ijffued  againfi  2^  andthe3^«iM/ 
bypfcteBion  \  and  after  exigent  iflued  againft  the  2  \  and  fb  fee 
that  the  protection  for  the  one  in  this  action  fliall  not  ferve  for 
the  others.     Br.  Protcftion,  pi.  42,  cites  38  E.  3. 12. 

(A.  a)     On  what  Pleas  Proteflion  for  one  fliall 

fcrve  for  others. 

Br  Protec  [i.  lU  tre^a/s  againji  ^y  if  they  plead  a  joint  ijhe,  a  prote£tion  for 
lion,  pi.  40.  i   ^^^  ^^n  f^^,^  for  the  others.     2-H.  6.  i2.b.l 

cites  S.  C.  J 

accordingly.*— S.  P.  Asarelcafe,  &c.  by  the  opinion  of  the  Court.  Br.  Protection,  pi.  78. 
cites  S.  C. 

Br.  Protec-       [2.  But  othcrwifc  it  IS  if  they  plead  not  guilty^  for  they  are  fcvc- 

tion,  pl.40.       I  'ff  H^  ^^  J  2.  b.] 

cites  S.  C.  -■ 

accordingly. Ibid.  pi.  78.  cites  S.  C.  that  thisfkail  mi  put  the  parol  without  day  for  ally  bat 

only  for  him  for  whom  it  is  call;  for  thcfe  arc  fcvcral  pleas. — But  per  Brown  Prothonotary.  & 
tion  negatur,  that  if  in  trefpals  againll  3,  the  dfendants  plead  not  guilty y  and  the  plaintrff  takes 
one  and  the  fame  writ  of  venire  facias  againji  both ;  there  if  prote^on  be  cad  for,  the  one,  it  fluU 
(crve  for  alL     Contra,  if  he  had  taken  fcveral  venire  facias's.     Ibid,  cites  21  H.  6.  41. 

[3.  Where  by  iffuc  or  proccfs  the  a^ion  is  made  intire  againft 
all  the  defendants,  a  protection  for  one  fliall  ferve  the  others.  ] 
S.  P.  As  to  [4,  As  in  trefpafs  againji  divers^  ivho  plead  feveral  ijfues^  if  a 
^jS^-"per  ^^^re facias  be  awarded  for  trial  of  all  the  ifllics,  protcftion  for 
Martin,  for  One  fliall  ferve  for  all  j  otherwife  where  [there  ^rt]  feveral  vrnire 
theiflfueu  facios^s.  15  £.  4.  27.  b.  21  H.  6.  22.  3  H.  4.  5.  b.  4  H. 
t^  Br.  4*  4.  Adjudged  2  H.  6.  13.  7  H.  6.  21.  11  H.  6.  38.  The 
FroteOion,   law  is  the  fame  in  *  ravijhment  of  ward*    3  H.  4.  5.  b.J 
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fL  46.  osan  7H.6.  ii»  &  t  H.  6. 12.  accordingly.  Pdr  Cockein  and  Stranse.-*^.  P.  Ibid.  pU 
4(K  ciiei  ft  H.  6. 11.  For  the  Court  cannot  proceed  and  ftay  upon  one  and  the  iaxne  venire  fMoaa^ 
Fer  Sttange.— 6.  P.  Ibid.  pi.  54.  cites  sft  H.  6.  3.— S.  P.  Ibid.  pi.  78.  citct  si  H.  6.  41.  Per 
Browne.— *S.  P.  fir.  Protc^on,  pl.8t.  cites  3  H.  4.  15. 

[5.  In  tre^fs  Upon  fever  of  pleas  y  if  one  venire  facias  be  awarded  *  If  •  p^^^^ 
asamft  all  the  defendants,  and  prote£don  is  caft  for  one,  if  the  /Jjy?*^^ ^JJ^ 
phintiff  will  releafe  hb  fuit  againft  him»  the  proteAion  ihall  not  fuck  joint 
farTC  for  the  others.     4  H.  4.  4.     (•  Quaere,  for  it  feems  it  re-  pfta.^cre 
kafesall;  andfoitisheldin7H.  6.2i.b.  11  H.  6  38.  fortjfo^ 

flull  pot  the  parol  without  day  for  both.     Br.  Proteftion,  pi.  4S.  cites  7  H.  6.  si.  &  St  H.  6.  41. 

accordingly,  upon  pUa  of  not  guilty  byfeveral  in  trejpafs, 

(B.  a^     At  what  Time  being  caft  for  one,  it  fliall 

fcrvc  for  others. 

* 

[l.    7  N  real  aBtoriy  if  one  makes  default  after  default  y  and  after  cqfls  Br.  Protect 

prvteSlony  this  fhall  ferve  for  both ;  for  fo  long  as  jointure  ^*.**"»  ^'J^' 

continues,  both  fliall  have  benefit.     1 1  E.  4.  7.  b.]  Qu^re.  for 

L2.  So  \i2hcT  petit  cape  returned,  he  who  makes  default  cafts  it  i«  not  res- 

a  protcftion,  it  fhall  ferve  for  the  other.     Dubitatur  1 1  E.  4.  ^P"***^^  '*»' 

*«-.'.  ^    thconewar* 

/•  ^'J  rant  the 

moiety 
sfeoci  where  he  and  his  companion  warranted  the  whole*    Br.  Protedion,  pl«  73.  cites  S.  C. 

[3.  In  precipe  quodreddat  againft  2,  if  one  makes  default  at  the  [  104  1 
fnmmons,  and  a  proteAion  is  caft  for  the  other,  this  fhall  not  V*  ^^^^o 
fcrvc  for  him  who  made  default,  but  grand  cape  fhall  be  awarded  'V^»  P^*  *' 
againft  him ;  becaufe  he  by  his  default  has  loft  the  advantage  oif  accordiogl 
the  protcftion.     3  H.  6.  18.  b.]  ly.    Per 

[4.  Bttt  otherwife  it  had  been  if  he  had  appeared.     3  H.  6.  f***^  f«* 

lo.Dq  Br.Proteo. 

tion,  pi.  1.  cites  S.C.  accordingly.     PirBabb, 

(C.  a)  At  what  Time  it  fhall  be  fued.  Re-fummons.  ''T^l^^ 

Upon  Quia  Profedurus.  s..^^^^^ 

[l.  IF  the  parol  be  put^«^  die  by  this  protcftion,  and  after  he  S.  P.  For 

*  pafTes  the  fea,  and  returns  before  the  day  comprized  within  ^^J^j^-j^ 
the  protcftion,  yet  the  other  fhall  not  have  rc-fummons  before  i«  given  can* 
the  day  contained  in  the  protcftion  is  paft.  44  E.  3.4.  Curia.]    «ot  be  do- 

fiicb  avenacnt,  hot  the  demandant  may  have  action  of  deceit.  And  fee  elfewherei  that  upqn  this 
Bufitn-  he  may  fue  for  a  repenl  or  innotcfcimus,  and  upon  this  may  have  re-fummonS|  and  (hall 
proceed.    Br.  Protedion,  pi.  S3,  cites  44  £.  3.  4. 

[The  law  is  the  fame  if  he  never  pafied  the  fea.  47  £.  3.  6.3    B.  Protec- 
tion, pi.  s9» 

...  -  cites  S.  C. 

.    Upon  Moraturus#  Br.protec. 

tion,  pi.  3. 

f  2.  If  a  proteftion  quia  moratunis  be  allowed,  by  which  the  cites  s*.  c. 
pard  is  put  fine  die,  if  the  party  returns  vnthin  the  year ^  and  a  '^^^^ 

repeal  tton  be  al^ 
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igwed  Iwthe  repeal  is  produced  to  the  Court  he  (hall  have  re«fummons  imine* 
f^^Cs  diately  withid  the  year.  This  i^ca  was  put  fine  die  for  a  year  by 
It \%*repeai€d  judgment.     3  H.  6.  40.  b.  Adjudged. j 

kfdHimnotef- 

timuSs  the  re-fumnioiU(»  or  re-fttUchmcnt  (hall  be  granted  upon  the  repeal  within  the  year ;  for  the 
protc£Hon  that  was  allowed  had  the  faid  claufe  in  it;  and  of  that  opinion  are  our  later  books, 
and  the  repeal  by  innotefcimus  (hould  fcrve  for  little  purpoto,  the  law  Ikoold  not  be  taken  Id. 
Ca  Lilt.  131.  b. 

(D.  a)    A  Re-fummons.     How  it  ought  to  be. 

[l.  npHE  re-fummons  ought  to  rehearfe  the  Iqft  day^  which  the 
^    plaintiff  and  defendant  had  in  Court  between  them. 
3  H-  6.  49.  b.] 

"  [2.  ^J^  in  detinue  returnable  15  Mich,  defendant  had  garmfh* 
ment,  zn.6.  fcire  facias  againft  the  other  returnable  1 5  Martini^  which 
day  a  protection  is  cafb  for  garnifhee,  by  which  the  plea  is  put 
fine  die,  the  re-fummons  may  be  to  r.nfwer  the  plaintiff  in  the  fame 
wanner  as  the  plea  was  15  Mich,  For  the  other  day  after  is  not 
between  the  plaintiff  and  defendants  but  between  plaintiff  and 
garnifhee.     3  H.  6.  4.  b.] 

[3.  So  the  re-fummons  (hall  be  for  the  fame  reafon  if  the 
parol  be  putfne  die  by  proteftion,  for  the  vouchee  at  the  return 
of  the  fummons  ad  warrantizandum,     3  H.  6.  49.  b.] 

[4.  But  otherwife  it  had  been  jf  the  protedion  had  been  ca^ 
efier  the  entry  into  the  warranty  by  the  vouchee^  for  there  the  day 
ought  to  be  recited.     3  H.  6.  49.  b.] 

5.  In  waft  at  the  grand  diftrefs  the  defendant  caft  proteflionj 
and  it  was  allowed,  and  at  the  re-fummons  upon  default  of  the 
defendant,  pone  was  awarded,  and  not  writ  to  enqViire  of  the 
waft.  Br.  Protcftion,  pi.  89.  cites  27  E.  3.  78.  &  Fitzlu  Waft  13. 

C  J05  ]  (E.  a)     The  EffeB  ofCaJling  a  Proteftion;    Aod 

Proceedings  and  Pleadings. 

I.  TN  replevin  againfl  three^  protection  was  caft  for  the  one, 
and  *  the  procefs  was  continued  againft  the  others.     Br. 
Procefs.  pi.  136.  cites  38  E-  3.  12. 

2.  A  formedon  was  brought  againfl  hufhand  and  wifcj  they 
vouched  A.  the  fheriff  returned,  quod  A.  non  inventus  eft^  £5* 
nihil  haietf  unde  fummmoneri  poteft,  and  the  procefs  was  conti^ 
nued  againft  A.  by  alias  ^  pluriesj  until  xhtfequaturinh  fup  peri- 
culo  iiiiied  5  \iatfher\ff  did  not  return  the  writ  of  fequatur  at  the 
dayy  on  which  it  was  returnable  ;  at  which  day  the  hufband  caft  a 
proteftion  for  himfclf  and  the  wife  made  default ;  the  proteAioa 
was  allowed  in  this  cafe  for  both.  In  this  cafe  the  vouchee  never 
being fummonedy  the  tenants  have  a  day  inCourt  ad  audiendum  judicium. 
only,  and  no  judgment  fliall  be  given  in  tlxis  cafe  againft  the 
hulband  and  wife,  becaufe  of  the  {aid  protedtion ;  after  the  year 
and  day  (that  is  after  the  proteAion  is  ended)  a  refummons  ftiall 
iifiie  againft  the  huft)and  and  wife }   upon  this  refummons,  the 

buft>and 


hu/hand  ought  tofave  thefaid  default ^  which  the  wife  made  when  the 
prote£tion  was  caft,  otherwiie  the  demandant  fhall  have  judg- 
ment at  the  day  of  the  return  of  the  fequatur  fub  fuo  periculo  ; 
no  judgment  (hall  be  given  againfl  the  vouchee  in  this  cafe^ 
although  judgment  be  given  againft  the  tenant,  for  the  vouchee 
was  never  fummoned,  and  without  a  fummons  returned,  no  man. 
ihall  lofe  his  land*  By  all  the  juftices  in  England.  Jenk.  80. 
pL  57.  cites  4  H.  5. 

3.  In  prxcipe  quod  reddat,  protefticn  was  fet  forth  quia  mo- 
ratur  fuper  vitulatione  villse  calici?e,  and  there  it  was  agreed  that 
there  is  a  ftatute  which  wills  that  where  prote'ftion  is  caft,  the 
party  may  have  averment,  that  the  defendant  is  out  of  the  fervice  of  the 
Jang  at  D.  in  fuch  a  county  within  the  four  feaSy  fo  that  he  might 
have  come  ;  and  this  averment ^«//  he  enter ed,  and  the  parol  fhall 
be  without  day  i  and  when  the  plea  is  refummoned,  the  plaintiff 
{hall  aver  the  fame  matter,  and  it  fhall  be  tried  between  the  de* 
mandant  and  the  tenant  if  he  will,  and  if  it  be  found  for  the  de- 
mandant it  ihall  turn  in  default  of  the  tenant.  Br.  Protections 
pi.  II.  cites  28  H.  6.  3. 

■  4.  A -protc&lon  allied  for  one  dcfendznty  puts  the  plea  without 
day  fir  all  the  reft,  unlefs  it  be  in  fpecial  cafes,  as  in  trefpafs, 
where  they  plead  feveral  pleas,  and  he  fhall  fue  feveral  venire 
facias'supon  the  iflue  joined  againft  them,  &c.  F.  N.  B.  28.  (K) 

5.  In  a  praecipe  againft  2,  or  if  2  tenants  by  warranty  are, 
and  they  vouch  or  plead  to  ifllie,  and  one  of  them  makes  de- 
fault, yet  a  protection  lies  for  the  one  or  other  5  and  at  the 
petit  cape  the  parol  ihall  not  be  put  without  day  againft  the 
other.  F.  N.  B.  28  (K)  in  the  new  notes  there  (a)  cites  5  H.  5. 
7.  But  fays  1 1  H.  4.  7.  is  adjudged  .contra,  if  it  was  at  the  grand 
cape,  or  before  default  by  him.  13  Ed.  3.  Proteftion  70.  19  . 
E.  2.     Prcteftion  77. See  fB.  a)  pi.  3. 

5.  In  cafe  of  a  protection,  the  parol  is  put;  f.ne  die  ;  it  lies  for 
no  longer  time  than  a  year  and  a  day ;  after  which  time  it  is  to  be 
revived  by  refummonsy  if  the  protection  is  not  repealed  before. 
Jenk.  27.  pi.  50. 

6.  A  pracipe  quod  reddat  is  brought  againjl  hit/band  and  wife; 
a  protection  is  ccfifor  the  hufband,  becaufe  he  is  in  the  King's  fer- 
vice ;  at  the  fame  day  an  innotefcimus  is  delivered  to  the  Court, 
by  which  it  appears  that  he  is*not  in  the  King^s  fervice  \  this  is  a 
default  in  both  hufband  and  wife,  and  a  grand  cape  fhall  be  [  ic^  J 
awarded.    The  default  of  one  of  them  is  the  default  of  both  ; 

hut  if  the proteBion  had  been  allowed,  the  parol  had  been  without 
a  day,  and  after  the  year  and  day  might  be  revived  by  a  refunh-^ 
mons^     Jenk.  93.  pi.  8i« 

7.  If  a  protection  be  cdlowed  and  repealed  within  the  year  and 
day,  a  refummons  fhall  be  awarded  within  the  year  and  day. 
Jenk*  93.  pL  81. 

For  core  of  grottttion  in  General,  fee  CuCiijn,  ^xMtqiti 

and  other  proper  Titles. 


[    io6    ] 
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inciofure  r\\     ff^iat  it  is ;  And  what  is  fuch. 

(E.  «.)  the  ^      ^  ' 

King  V.  Up- 
wood.  I ,  TN  detinue  of  charters  by  J*  fin  of  M.  of  P.  it  is  no  plea  that  the 

X  plaintiff  is  a  baftard^  but  his  challenge  fliall  be  entered,  and 
'  he  ihall  anfwer  over,  and  therefore  it  feems  that  this  entry  is 
only  a  proteftation.  Br.  Proteftation,  pi.  3.  cites  38  E.  3.  22- 
n.  C.  176.  2.  It  is  an  exclufion  of  a  conclufton  [or  eftoppel]  that  a  party  to 
in  Cafe  of  ""^  aftion  may  by  pleading  incur  \  or,  it  is  z  fafeguard  which  keeps 
G&iYft-  the  party  from  being  concluded  by  the  plea  he  is  to  ma\e^  fthe  ijfue  be 
»RooKi  V,  found  for  him.     Co.  Litt.  124.  b.  (y) 

Fox  I  de- 

Hnes  it  accordingly,  and  that  it  ought  to  (bnd  with  the  fequel  of  the  plea.  S.  P.  Brown'f 

AaaL  7.  that  it  is  a  faving  or  excluding  of  a  concluTion.— —  S.  P.  Heath's  Max.  a6. 

•  s.  P.  And       J.  It  is  a  *form  of  pleading,  when  one  doth  not  direBty  affirm 

for^s!^  (a!  ^^  ^^"y  ^y  ^^^^S  ^^^  ^  alledged  by  another,  or  which  he  hun- 
When  a  fdf  aliedgeth. .  As  proteftando  that  he  tnade  no  tejlament  pro placito 
man  plead,  that  he  made  not  the  plaintiff  his  executory  becaule  if  he  made  no 
thbrwhich  teftament  he  could  make  no  executor.  Heath's  Max.  26.  cites 
he  dares  not  Pi.  C.  276.  Greyfbrookc  V.  Fox. 

diredly  af- 
firm, or  that  he  cannot  plead,  far  fear  of  making  his  plea  double;  as  if  in  conveying  to  kim£etf 
by  his  plea  a  title  to  any  land  he  ought  to  plead  diverfe  defcoats  by  diverfe  pcrfons,  and  he  darts 
not  afErm  that  they  were  all  feifed  at  the  time  of  their  death,  or  although  he  could  do  it,  yet  ic 
viil  be  double  to  plead  two  iefitnts^  of  both  which  every  one  byr  himfelf  may  be  a  good  bar  s 
then  the  defendant  ought  to  plead  and  alledge  the  matter,  interbcine  the  word  prote^ando;^>*B  to 
lav  (by  proteftaiion)  that  fuch  a  one  diedfeijtd^  &c.  and  that  the  adverfe  party  cannot  trxverfe. 
2aly.  Another  is,  when  one  is  to  anfwer  to  two  matters,  and  yet  by  the  law  he  ought  to  plead 
but  to  one,  then  in  the  beginning  of  his  plea  he  may  lay  proteftando  (3  non  cognofcendo  Jmck  part  of 
the  matter  to  be  true,  (and  then  making  his  plea  further)  led  propUeko  in  Hmc  parity  4ec.  and  fo  be 
may  take  ifTue  upon  the  other  part  of  the  matter ;  and  then  he  is  not  conduced  by  any  of  the  reft 
of  the  matter  which  he  hath  by  protelbtion  fo  denied,  but  that  he  may  afterwards  take  iffue  npon 
it.    Reg.  Plac.  70.  71. 

It  is  where  tzvo  matters  are  pUaded,  and  the  one  wthoutthe  other  was  net  p-rJeEt  har^  and  platii- 
ti£F  may  plead  one  by  proteflation,  and  join  iflue  upon  the  other ;  but  when  both  are  perfcA 
bars,  he  oughf  to  demur  for  the  doubleneCi.  Arg.  Lit.  R.  182.  in  the  Cafe  of  £.  of  Pembroke 
V.  Green  and  Bollock. 

[  107  ]  (B)     Good  in  what  Cafes, 

^lApmcipe  I,   |N  juris  utrum,  the  tenant  votuhedy  and  fbewed  a  deed  of 
voudied  the  ''^'^  ^f  *'^  '^'  landy  except  two  acres^  of  which  the  vouchee 

vouchee /aid  prayed  to  be  difcharged;  and  fo  he  was,  and  took  pratejlation  that  20j. 
^  ^/^     ^^  ^  \IP*^^Z  ^^  of  the  land  in  demand^  and  of  fuch  value  entered  intm 
%ffmnt  'the  '^^  tvarranty^  and  had  his  proteftation  entered  in  the  roll ;  quod 
land  WAS      nota.  Br.  Proteftation,  pL  28.  cites  12  £•  2.  and  Fitzh.  Voucher 

twrMwfy     264. 
10/.  and  of 

fuch  value  entered  into  the  warranty,  and  had  his  protefiaiioa  thereof  entered.    Br.  PioteftatiQCft^ 
ol.  ft6.  cita  a  £.  3.  and  Fi^zh.  Voucher  190. 

2.  It 


Prote(Iatfon. 
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7.  It  iS  doubted  if  the  tenant  who  has  e/late  upon  cefs£tion 
vmtheSf  if  the  vouchee  may  have  any  proteftation  to  aid  the  condi* 
tion  \  becaufe  the  land  recovered  in  value  fliall  be  held  without 
condftion  clearly,  and  without  rent ;  for  the  rentjballbe  recouped 
in  the  value;  and  fuch  a  proteftation  was  made  there^r  rent  re^ 
fervedvtpon  the  feofiment,  to  have  it  recouped  in  the  render  in 
value.    Br.  Proteftation,  pi.  28.  cites  Fitz.     Voucher  265 

3.  hipracipe  0/7.0  acres^  the  tenant  Jball  not  fay  for  plea  that  there  In  trcfptjb^ 
are  no  more  than  xo  acres ^  hut  Ihall  fay  it  by  proteftation,  and  if  he  */  j^  ^- 
vouches,  and  the  vouchee  does  not  warrant  but  i  o  acres ,  the  demand-  giott  ^^^j^ 
ant  may  pray  iflue  of  the  reft ;   and  there  the  vouchee  entered  into  <^j  fuantit^ 
the  warranty  as  he  who  had  nothing  by  defcent,  and  the  tenant  ^"  ^jy^*. 
averred  that  affetsg  and  all  this  was  entered  by  proteftation.     Br.  fumfngit^ 
IVoteftation,  pL  2C.  cites  19 E.  3.  and  Fitzh,  Voucher  123-         viz.^oino 

acres  fif 
/m^,&c.  the  irfendant  cannot  varyy  nor  give  another  name  or  quantity,  but  may  fay  by pr4)t€fiiUiam 
^M  the  plau  u  caOcd  B.  or  chat  it  contain!  other  quantity,  ^  proplacito,  that  the  place  it  his/raak" 
tenemntf  ice    Br.  ProteilaUoo,  pi.  n.  cites  aa  £.  4.  ly.^Br.  TrcfpaGi,  pi.  ^6o.  ciXd  S«  C.-^— 
•  Orig.  is  (Def.J 

4.  The  tenant  upon  his  attornment  fball  have  proteftation  entered^  If  »  xrw 
ihat  he  holds  by  grant  without  impeachment  ofivajhy  or  that  he  has  ^J^f^J^'^ 
for  term  of  Ij/e,  and  three  years  over^  ivhlch  term  is  not  mentioned  in  oneyearaur^ 

the  vjrit  of  quid  juris  clamaty  and  fo  fliall  fave  thofe  things.  Br.  inaftioRxrf 
Proteftation,  pi  23.  cites  31  E.  3.  and  Fitzh.  Quid  juris  clamat  jf^^{^^ 
4^:5.  and  22  E.  3.  thctcxia«t 

holds  Jot 
term  ojlije^  and  the  defendant  may  fry  protejiando  that  hf  hofds  for  Ife  and  one  year  ner,  &.  pro  pU» 
cito,  u  luajle  done  ;  and  well.     Br.  Protcltation,  pi.  16.  cues  39  £.  3.  2^. 

5.  Account  againfl  J.  S.  one  of  the  companions  of  malhail^  and 
counted  as  his  receiver,  the  defendant  faid  ihat  he  never  was  of  the 
company  of  malbaiL  And  per  Finch  and  Mowbray,  this  is  not  to 
the  purpofc,  where  he  charges  himfelf  of  his  ov/n  receipt,  anj  . 
the  defendant  may  take  it  by  proteftation,  jind  anfv/er  ovcrj 
&  adjoumatnr.     Br.  Proteftation,  pi.  4.  cites  38  E.  3  34. 

6.  In  precipe  quod  reddat,  if  the  tenant  comes  at  the  grand  cape, 
and  is  mfnamed^  htfhallfave  his  dtfuult^  if  be  can,  znd  fhatl  have 
the  mifnomer  by  proteftation  to  fave  himl'elf  afterwards.  Br.  Pro- 
teftation, pi.  29.  cites  40  £.  3.  2. 

7.  In  precipe  quod  recjdat,  at  the  petit  cape  the  tenant  cannot  fay 
that  the  demandant  has  entered  after  the  laft  continuance^  but  ought 
to  fave  his  default,  but  might  have  his  proteftation  of  his  entry ^  to 
£kve  to  him  hi$  affife  of  this  entry.  Br.  Proteftation,  pi.  19.  citey 
40  E.  3.  42. 

8.  &  qtiare  impedit  by  the  king  jftr  the  heir  in  ward^  becaufe  A* 
the  ancefior  wasfeifed  and  prefentedy  and  conveyed  from  A.  to  iS,  atid 
frgm  B,  to  C  and  from  C.  to  tl?e  heiry  the  defendant  faid  XhsX  no  fuch 

•ff' everwas  inrerum  natura,  ^  non  allocatur,  inaimuch  as  the 

title  is  from  A.  and  this  B.  is  only  in  the  mefne  conveyance ,  and  not 

be  m  vfbom  the prefeniment  is  altedged  \  but  the  defendant 'for  con-  L    *®^   J 

chifion  afterwards  may  take  it  by  proteftation  j    quod  nota.  Br. 

Protcftatign,  pL  22.  cites  43  E.  3  7.  9.  In 


io9 


]?tQteSatf«t; 


9.  In  nvafle  againjl  a  guarJian  ij  the  infani  by  aii^rney^  the  defen» 
iarU  mayfayproteftandof  that  the  plaintiff  is  yet  within  age^  to  iave  to 
him  the  wardfhip  quofque,  &c.  and  plead  other  matter  in  bar. 
Br.  Proteftationi  pi.  2i.  cites  48  £•  3.  11. 

10.  Debt  upon  a  leafe  for  years  renderingfour  marks  per  annum. 
Strange  faid  the  leafe  was  rendering  one  mark  only,  and  as  to  tie 
firjl  term  riens  arrear^  and  for  another  rcnt'-day  he  has  been  alwetys 

ready i  and  tendered  the  money y  &c.  and  as  to  another  rent^day^  that  the 
plaintiff  entered  into  the  land  leafed.  Rolfe  faid  that  the  leafe  ren- 
dering but  one  mark  goes  to  all.  Strange  proteftandoj  that  the 
leafe  was  rendering  one  mark^  and  proteftando  that  he  entered 
&c.  &  pro  placito,  that  riens  arrear  except  4/.  which  he  is  and 
always  was  ready  to  pay.  Qusere.  Br.  Froteftation,  pi.  13. 
cites  3  H,  6.  19. 

1 1 .  JVrit  by  feveral pracipes  cf  20  acres  of  land  againft  two,  the 
one  faid  that  the  land  in  the  oncpracipe  a  fid  in  the  other  are  one  and  the 
fame  land^  and  not  diver  fcy  and  pleaded  jointenancy  with  afbranger^ 
and  the  other  defendant  did  the  likey  and  the  plaintiff  by  ^vtefiation 
that  they  are  feveral  lands y  and  maintained  h'u  writy  and  the  pro- 
teftation  good  ;  for  the  firft  matter  ailedged  in  the  one  tenant 
and  the  other  is  not  materiali  for  it  is  not  material  to  the  one 
what  is  in  the  praecipe  againft  the  other.  Br.  Proteftation^  pU 
15.  cites  4H.  6.  14. 

12.  In  forger  of  falfe  deeds y  if  the  defendant  takes  the  forging  by 
proteflatioUy  andtraverfes  the  proclamation  which  is  found  agcunft  him^ 
there  the  proiejlation  fhall  not  aid  him  j  for  it  is  a  thing  not  denied* 
Br.  Proteilation,  pi.  14.  cites  9  H.  6.  29. 

13.  Replevin  in  A.  the  defendant  faid  by  prote/laticny  that  he  did 
not  takey  and  pro  placito  that  there  is  no  fuch  vill  as  A,  within  tie 

olFffnibie  fi^^  cowity;  judgment  of  the  writ,  and  made  avowry  to  have 
Entry^  the  rctum ;  and  the  jufHces  were  in  diverft  opinions  whether  he 
dijeniant  ^^  ^^^^  ^^^  proteftatioH,  bccaufc  it  is  contrary  to  tie  plea.  Br. 
tkat  he  wiu  Proteftation,  pi.  i,  cites  20  xl.  o.  28. 

feifcd  till  by 

R,  d'^ifed^  who  infeoffsd  J,  A,  whofe  efiate  the  pltuMtif  has,  upon  whom  he  entered  pesceaUy^  ^ff^ 
hoc,  that  he  dijeifrd  him  with  force,  or  entered  with  J  rce,  and  tiuiplaintijf'aUedgtd  a  defientfrom  7.  A,  t§ 
hintf  and  that  the  defendant  entered  with  force,  and  i  he  plaintiff  protejlando  that  he  did  notconjefs  mxy 
Juch  defcent,  avoided  it  by  continual  ci^int,  and  therefore  the  proteftatioa  was  oofted  ;  for  it  is  re- 
pvgnant  to  be  not  conui'ant  of  the  defcent,  and  yet  to  confeia  and  avoid  it  by  a  continual  claim  ; 
and  fo  fee  that  protcllation,  which  ii  repugnant,  fhall  be  oufted.  Br.  ProteCUtion,  pL  5.  cits 
22  U.  6.  37. 

S.  P.  Br.  14,  In  pracipe  in  capite  the  tenant  fhall  not  fin  for  plea,  that  tie 

V^^^'z  ^^^^  ^  *^^^  of  another y  and  not  of  the  king,  btitjball  take  it  byprotefl^ 
cites38E.3.  at'tony  and  plead  other  matter.  Br.  Proteftation,  pi.  7.  cites 
37  H.  6.  26,  27. 

15.  Note  per  Cur.  that  abatement  cannot  be  but  upon  main- 
tenance of  feifin  in  fac^,  and  not  by  protejiation  \  quod  nota.  Br» 
Pleadings,  pi.  59.  cites  39  H.  6.  5. 

/aid,  that 

Before  the  donor  hai  any  thing  J.S,  watfeifed  and  gave  to  his  ancefior  in  tail,  who  h  protf/fai'tn  £ed 
feifed.  and  W,  abated  and  died  as  in  the  writ,  and  the  tenarJ  re-entered  as  heir\  ana  the  dcmaadanL 

fatd,  tha(  W.  did  not  abate  after  the  death  of  the  father  of  the  tenant,  prout  &c«  and  no  iffuc  » 

hoanSm 


So  in  tref- 
pafs  upon 
the  ftatute 


>3- 

As  iajorme'-' 
don  of  the 

gift  of  n\ 

the  tenant 


kcfeoSe  wtoe  there  U  no  alntcneott  then  it  U  aot  txwrttUbkf  whoelbre  he  oouttci  the  pm^ 

tdbbon;  quodBOtt.    Ibid. 

1 6.  If  ^c  plaintiff  in  quare  impedit  allidges  2  prrfentnunts^  tbe 
ineinhis  aticefioty  and  the  otter  in  tie  tenant  for  Ixfe^  the  defendant 

Jballanfioer  to  hotb^  and  take  iffue  upm  thefirft  only^  and  the  laft 
ihalt  not  be  taken  hj  proteftation  but  for  plea  %  and  yet  ifliie 
fliall  not  be  joined  thereof.  Per  Littleton  &  Cur.  Br.Protefta^ 
tiody  |d.  24.  cites  7  £•  4.  20. 

17.  In  replevin,  if  the  defendant  fifs^  that  he  holds  of  him  hy 
homage^  feabjy  and  rent,  andavo^usfor  the  rent,  iht  punntiff  may 
Jej  pret^ando,  that  be  does  mt  hold  by  homage,  et  pro  piacito  Aat 

he  boUs  hy  tbefeoby  and  the  rent  fir  aUferviees,  abfque  hoc,  that  he  [  109  1 
holds  of  him  by  homage,  or  was  ever  feifed  thereof,  prout,  &c. 
Choke  aiked,  why  they  took  proteftation  ?  Brign  iaid,  becaufe 
he  has  not  avowed  for  the  homage,  and  therefore  we  cannot 
traverfe  the  feiiin  thereof  ^  whereupon  Choke  faid,  then  it  is 
weU ;  quod  nota.    Br.  Proteftation,  pi.  1 7.  cites  2 1  £.  4. 64% 

1 8.  D^endani  in  appeal  in  B*  R.  was  committed  to  tbeFleet,  becaufe 
tbe  marfiil  was  partial  to  him  g  by  which  the  warden  of  the  Fleet 
took  him  hj  prat^ation,  that  be  had  not  been  charged  of  felons  nor 
trmtors  [and  this  was]  to  fave  his  liberty,  that  he  ihould  not 
afterwards  be  chargea  with  fuch.  Br.  Proteftation,  pL  1 8.  cites 
21  E  4. 71. 

(C)     Necejfary.    In  what  Cafes. 

I.  1P  A  man  has  a  ward,  and  grants  him  over  with  warranty,  and 
^  after  the  grantee  is  impleaded  and  vouches  the  grantor,  wbere 
ibewariis  more  in  value  at  tbe  time  of  the  voucher  than  it  was  at  the 
time  of  tbe  grant  with  warranty,  by  roifon  of  other  land  defcended 
after,  or  the  like ;  or  if  the  land  be  amended  by  building,  or 
mines,  or  the  like,  there  the  vouchee  may  take  proteftation  of  this 
matter  when  he  enters  into  the  warranty ;  fi)r  otherwife  he 
varrants  as  it  is  at  the  time  of  the  voucher.  Br.  Froteftationt 
pL  3a  cites  30  £.  3.  14.  and  that  19  H.  6.  46.  in  effeft  agrees 
therewith. 

a.  In  monftraverunt  to  fay  that  the  phantiffs  are»  tenants  at  will^ 
and  that  the  manor  is fi'ankfee,  are  2  barrs ;  and  therefore  he  (hall 
have  the  one  by  proteftation,  and  the  other  for  plea.  Br.  Pro- 
teftation, pi.  20.  cites40  £•  3*  46. 

3.  In  trefpais  the  ijise  was,  if  the  plaint^  was  villein  to  the 
Jefmdant,  TxAfmndfor  the  plaintiff,  and  damages  loL  The  de^ 
findant  removed  the  record  into  B.  K.fir  error,  and  xhitplmntffm 
C.  B.brmgbi  debt  there  of  the  damages  recovered,  and  the  defendant 
would  bane  taienprotefiation,  that  the  plaintff  was  bis  villein  i  and 
perCur.heneed  not^  for  by  the  writ  of  error  he  is  todefieaKtthe 
firft  record,  and  this  a^on  is  depending  therenpoD  1  and  h 
trinrngeftbiwritofirror  or  attamti  ihcrtjktl  h  no  isk\r§insii^ , 
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ment  \  for  thofe  are  to  defeat  the  firft  record  \  quod  nota. '  Br« 
Froteftation,  pi.  xi.  cites  i8  £.  4.  6. 

(D)     How  to  be  taken,  and  wbett^  and  the  E/fe^ 

thereof. 


As  where 


«      1.  ^WTHEii feveral matters  are  furmifed^  and  ijjue  taken  upon  the 
'^£l!luad^  ^^'»  if />&«•/»/»/  be  found  againft  me,  a/I  the  other  matters 

€d,  and  the  fi^^ ^'  held  confejjed  ;  and  ifxx.  be  found J^  me,  noth'mgJhaU  he  held 
ijue  is  taken  confejfed  by  me,  becaufe  the  iilue  cannot  be  taken  but  upon  -one 
of  fhc  fcl>ff-  point  only.  Per  Wich.  and  per  Green,  this  may  ie/aved  by  pro* 
ment,  whe^  teflatum.     Br.  Proteftation,  pi.  9.  cites  32  AS.  9. 

ther  it  was 

made  in  the  time  of  W.  or  not,  there  it  is  good  to  take  the  deed  by  protcftation,  for  Jear  of  con^ 
ejujum  afterwards^  which  Jhall  notferve  after  if  the  ijfue  be  found  againft  him  ;  for  there  all  the  reft 
is  held  as  confeffcd  ;  and  fo  was  the  bell  opinion.     Br.  Ptotcflation,  pi.  9.  cites  39  A(C  9. 

il  10   ]       2.  Where  a  man  pleads  a  plea,  and  takes  another  matter  by  pro* 
protdla-    iejlation,  there  if  the  iffuepaffes  againjl  him,  the  proteftation  fliall 
S^"theplrt^  notferve.  Br.  Proteftation,  pi.  14.  cites  9  H.  6  59.  Per  Pafton. 

that  takes  i(  if  the  ilTue  be  found  againft  him ;  and  therefore  if  the  ilTue  be  found  for  the  velletn, 
he  is  infranchtfed  for  ever ;  and  yet,  in  fome  fpccial  cafe,  albeit  the  tffue  be  found  againft  him 
that  makes  the  proteftation,  yet  he  fliall  take  benefit  of  his  proteftation ;  as  if  a  man  enterelh  into 
a  warranty,  and  takes  by  proteftation  the  value  of  the  land,  albeit  the  pica  be  found  againft 
bim,  ya  the  proteftation  ihall  ferve  him  for  the  value.     Co.  Litt.  ia6.  a.  (2) 

3.  In  nvajl  Martin  J.  faid  to  Rolfe,  if  a  man  msk^protejlation^ 
which  ts  a  confejjion  of  the  aB'ton  of  ivqfie,  et  pro placito,  faySj  no 
vfofte  done,  the  confeilion  (hall  be  taken^  and  he  fhall  be  con- 
demned.    Br.  Proteftation,  pi.  27.  cites  11  H«  6.  i. 
But'xiz  man    ''  4,  A  man  may  before  defence  take  proteftation,  that  the  plain- 
l^eauhe     ^'^  ^^  ^*^  viUcin,  TJiAfor  plea  that  drfe?tdant  is  a  countefs  not  named 
ajirmsthe    countefs,  judgment  of  the  writ^    Br.  Proteftation,  pi.  8.  cites  14 

per  [on  to  ht     H.  6.   1 8. 
^bU^  there- 
fore (hall  defend  only  tort  and  fort,  and  not  damages.    Per  Newton.     Ibid. 

Whether  one  (hall  take  his  protellation  before  or  after  defence^  dubitatur.    firown*!i  Anal.  7.  But 
fays,  that  by  the  opinion  of  fome,  it  ought  to  be  after  the  deferce^  and  may  not  be  contrary  in  iifefft 

cr  double  y  and  that  the  ejeiluai  matters  of  the  bar  ought  not  to  be  taken  by  prottjiation. Heath'* 

Max.  a6.  S.  P.  and  cites  PI.  C.  CaBsaaoORa  v.  Fox.  But  fays,  that  yet  in  CLsaa  H  addon's 
cafe  the  proteftation  was  nul  wafte  i  and  be  pleaded,  that  the  rcverlion  dcfcended  to  another, 
and  the  like. 

5.  Where  the  defendant  in  a  r^levtn  avows  for  rent  alkdgbig^ 
that  the  plaintiff  holds  by  homage,  fealty,  and  rents  and  thc,p/ahtr^ 
for  plea.  Jays,  that  he  holds  by  the  reni,  and  ther  erf  nothing  isarrear^ 
and  protefiando  that  he  does  ftot  hold  by  homage  /  there  if  the  plain-* 
tiff*  bars  the  defendant  of  his  avowry,  he  ihall  he  eoAchided 
afterwards  to  demand  homage  notwithftaodiog  the  proteAation» 
and  therefore  he  frail  traverfe  the  tetture*  Br,  ProteftttKHi»  pL 
14.  cites  33  H.  6. 45.     Per  Frifot. 

6.  Detinue  cf  charters  agatma  %  C.Jon  and  heir  of  J.  C  rf^beuU 


PCOttOttOtdt?*  no 

\ras,  thatthcTe  words  (fm  and  heir)  are  only  furplufage  ;  and  as 
to  the  proteftation  thereof,  Needham  faid,  if  a  man  makes  pro^ 
tefiation  iff  a  thing  which  is  material^  if  the  plea  Mt  found  agaitiji 
hiffty  he  fhall  be  concl^'ded  of  all  that  is  material  in  the  record ; 
and  it  feems  that  thefe  words  (J.  C.  Filius  et  Hcres  J.  C.)  in 
latin  are  material  \  contra,  Danby  and  Chock ;  and  concordat 
Littleton,  tit.  Villeinage,  fol.  42.  in  his  Book  of  Tenures.  Br. 
Froceftation,  pi.  10.  cites  10  £^4.  12- 

For  more  ofProteftation  in  General,  See  at  the  Pleadings  under 
tlie  fcvcral  Heads  throughout  this  Work. 


1.  rr^HE  Frothonotaries  were  fcrihes^  'who  took  the  aBs  ffthe 
X  ^^^^^s  and  had  the  fame  name  in  the  Courts  of*the  em-> 
pire;  and  in  thefirft  execution  of  the  Court  of  C.  B.  there  being 
€Bly  three  judges,  each  had  his  prothonotary.  G.  Hift.  of  C. 
B.38. 

2.  The  learned  Sir  H.  Spelman,  in  his  Glofll  Verbo  Proto-  r    m   ^ 
notarins,  (ays,  that  is  primus  notarius  vel  princeps  notariorum,  ^  ^ 
and  that  the  word  is  of  a  Greek  and  Latin  derivatiou,  uti  per 
adulteriam  genitum.     That  in  foro  anglico  protonotarius  is  he 

qui  valgo  preignotarie  dicitur. 

3.  ].  B.  was  elected  prothonotary  for  the  pleas  in  C.  B.  and 
was  yWar«  to  keep  bis  office  in  perfoHy  or  clerk  for  hinty  and  nvhen  he 

Jits  in  Court  the  clerk Jball  mt fit  there ;  and  e  contra,  but  that  both 
£ball  not  be  together,  but  out  of  Court  he  may  have  as  many  clerks 
as  he  wilii  and  if  any  %viUfwear  that  he  is  mt  able  to  pay  for  the  en^ 
teriag  of  his  pleas  in  the  roll^  then  he  Jball  enter  them  iviihout  taking 

,snyS)ing*    fir.  Office  &  Of.  pi.  15.  cites  15  £.4.  26.  0 

For  mott  of  Prothonotar]^  in  General,  See  the  Law  Dk* 

tionaries,  &c« 
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)^utti)afor. 


(A)     VuTchsSot ;  fFAa. 

I.     A      ENTERS  inU  partmrjbip  in  5th8,  with  thrte  others 

XX  •  foi'  2 1  ytaarsyfir  digging  mnes  in  A.^8  lands.  A*  to  have 

two  5thS|  and  alfo  in  confideration  of  his  ownerfhipof  the  land, 

to  have  a  loth  more  outvof  the  (hare  of  the  other  partners. 

Purfuant  to  the  articles,  they  fearched  for  the  mines,  and  after 

two  year/ thnCf  and  tie  escpetice  of  ^out  120/.  tbej  difcevered  a 

valuable  mineyemd  nvorkid  fir  about  three  montisi  and  then  A.  dicsy 

.  and  his  widow  iets  up  a  voluntary  fettlement,  made  after  mar* 

riage.    The  Court  inclined  that  tie  partners  were  as  purcbafrrs^ 

'  and  that  the  vohmtary  fettlement  fhould  not  ftand  agsunft  thett. 

%  Vent.  326.  pU  315.    Mich.  1695.  in  Cane  Shaw,  &  al.  v. 

Lady  StaiMiiih,  widow,  and  Sir  Richard  Standifh,  her  fon. 

a .  The  ti^  Joins  with  tie  iujband  in  letting  in  an  incumbranee  oh 
hetjoiniure^  and  barring  the  eftate  tail,  and  then  linuts  tie  ufes  to 
the  hufband  for  life,  remainder  to  the  wife  for  life,  remainder  to 
their  daughters.  Per  Ld.  K.  Wright,  the  daughters  are  not  pur- 
chafors,  fo  as  to  fhut  out  a  judgment-creditor  of  the  huiband's, 
antecedent  to  the  barring  of  the  eftate  tail ;  it  might  have  been 
m  good  confideration  for  both,  but  it  was  mt  expreffed  in  the  deed^ 
to  be  any  eof^idiratian  fir  fettling  tie  eflate  upon  tie  dauelters,  but  was 
a  voluntary  gift  of  the  wife  to  her  hufband,  and  therefore  the 
daughter's  eftate  muft  be  taken  to  be  voluntary;  and  lb  a 
judgment-creditor  oug^t  to  have  the  affiftance  of  this  Court 
before  them.  Per  Ld.  K.  Wright.  Chan.  Prec.  114.  pL  loo. 
Trin.  1700.  In  Canc«  Bull  v.  Binnford. 
%e  B  Ven.  3.  Every  l^»  is  a  purchafor  ^  per  Ld.  Chan.  MacdesfiekL 
4*7;  p  Mod.  59  Mich.  ID  Gko.  in  the  Gife  of  Aihton  v.  Bretland« 

4.  A.  feiiedin  fcc^  fettled  Ins  efiates  in  1712,  to  the  ufe  of  him* 
felf  for  life,  remainder  to  B.  in  tail,  but  nviti  power  of  revocth- 
tion,  by  any  writing  figned,  &c.  and  attefted  by  three,  .&c.  cre-> 
dible  witneiles.  In  1 7 1 5,  A.  by  deed,  attefted  by  two  vritnefles 
only,  reciting  that  he  vras  indebted, 'as  in  a  fchedule  annexed, 
comjeyed  his  eftate  to  W.  R.  and  W.  S.  and  their  heurs,  in  truft 
to  pay  bis  faid  debts  by  profits,  mortgage,  or  fale ;  and  afUr  pay^ 
C  lit  ment  thereof,  to  pay  the  overplus,  and  reconvey^  fiich  part  a& 
fhould  be  unfold,  to  A.  or  ftich  other  perfon,  &c.  and  for  Aich 
ufes,  &c.  as  he,  by  any  writing  figned  and  fealed  by  him»  and 
attefted  by  two,  &c.  witnefies  ihould  direA.  A.  died  without 
ifiiie,  but  left  die  faid  B.  and  C,  the  daughters  of  2  fitters,  his 
hdrs  at  law.    The  deed  of  1715,  ^dos  kept  private  till  after  the 
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tetli  of  W.  S.  the  furriving  truftee  tn  1 724*  oftd  ioat  then  kid 
hsfore  cwnfel^  who  dirededy  that  the  heir  of  W.  S.  ihould  affign 
the  legal  eftate  to  the  truftees  in  the  deed  of  1712,  which  was 
done.     Afterwards,  in  1726,  upon  a  treaty  of  marriage  between 
JLd^  Fauanhiige  and  3,  a  marriage^ettleenent  nvas  prepared  by  the 
fame  C9tmfil^  as  cmmfeljir  the  Ld.  Fauconiridge,  who  made  a  fet- 
tiement  on  B«  in  coniiaeration  of  the  great  eftate  in  land  which 
he  was  to  have  with  her*    The  fimriving  tru/lee  in  the  deed  of 
\^\^y  joined  in  this  wtarriag^^ktkment.    C.  brought  a  bill  claim- 
ing a  moiety  of  the  eftatr  of  A.  as  co-heirefs  with  B.  for  that 
the  deed  m  17159  was  a  revocation  of  the  deed  in  I7i2.    Ld. 
F.  pleaded,  that  he  was  a  pnrchafor  under  the  deed  of  1712, 
withoot  notice  of  that  in  17159  and  that  the  fettlcment  made 
by  him  on  B.  was  in  contemplation  of. that  fettlement  in  1712, 
and  that  the  finrviving  truftee  in  that  fettlement  was  party  to  the 
marriage-Iettlement ;  and  that  though  the  purchafe  was  not  of 
the  legal  eftate,  but  the  truft  only,  that  will  make  no  difference, 
accormngtoWiLKCR  akd  Bodington's  Cafe,  2  Vem«  599.  and 
that  neither  will  it  difier  the  cafe,  though  there  was  no  aHuat 
conveyance  \  for  as  the  truftees  in  the  deed  of  1 712,  always  aAed 
under  that  deed  for  B.  that  truft  fliall  fubfift  as  to  himfelf,  who 
is  a  fair  pnrchafor  ;  and  that  he  ihall  not  be  ajfeBed  by  conjtruQive 
n^ice  to  bis  eounfelj  as  having  been  adviied  with  on  theie  two 
deeds  in  f  724;  for  that  it  muft  be  intended,  that  at  the  time  of 
the  couniers  being  concerned  for  him,  which  was  in  1726,  he 
had  forgot  that  he  had  ever  feen  tliis  deed  of  1 715,  there  being 
an  interval  of  2  years  between  his  firft  feeing  it,  and  his  being 
counfel  for  this  defendant*    And  for  thefe  reafons,  the  Court 
held,  that  thb  could  not  be  notice  to  his  lordfhip.    Ld.  Ch.  B. 
Reynolds,  who  affifted  the  Ld«  Chancellor,  held,  that  the  Ld* 

F.  couldbeaporchaibrof  no  more  than  B.  had,  as  ncfaftual  con- 
veyance was  made  to  him.  The  Mafter  of  the  Rolls  faid,  that 
to  be  a  pnrchafor  in  the  notion  of  equity,  there  mufi  be  an  aftual 
emtroB^  asida  £onfiderationpaid\  and  thorefore,  if  at  the  time  of 
the  marriage  the  deed  of  1712  ftood  revoked,  the  truftees  could 
be  fdfed  only  of  a  moiety  far  the  ufe  of  B.  andconiequently  Ld« 
F,  can  be  a  purchafiir  oE  no  more.  hi.  Chancellor  decreed  a 
moiety  of  the  eftate,  and  an  account  of  the  rents  and  profits  to 
C.  fince  the  death  of  A.  See  Gibb.  207.  and  L.  P.  Conv,  391, 
«0402«  z 2  June,  1 730.  Fitzgerald v« Ld. *         "^  ** 
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(B)    Favoured.    In  what  Cafes. 

I.  PQUTTY  will  will  never  ajj^fl  againfi  a  pnrchafor.    MSS. 

^  Tab.  April  4t  1707.  Party,  alias,  Perry  v.  Ryley. 
^  2.  If  execttdon  be  againft  the  beir^  he  ihall  not  have  contribu*  uo.  s6^ 
xwr  againft  a  pnrchafor,  though  in  rei  veritate  the  pnrchafor  p^-  a^a* 
comes  to  the  land  vrithout  any  valuable  confideration ;  fcir  the  ^tf^^'citfi 
coq&lcntioD  of  the  purcbale  is  not  material  in  fuch  cafe.  3Rep.  s/ciasutl) 
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lyniWdin    X2.  b.   (k)  ift  Herbert's  Cafe,  cites  it  as  adjugded  laWy  ia 

Chancery.    Thomas  Gaudy*s  Cafe. 

3.  The  plaintifiF  prefers  a  bill  in  this  Court  againft  the  defend- 

anty  fuppofing  that  more  lands  pajfed  than  was  intindid\  but  be« 

caufe  tlie  defendant  was  a  purchafor  upon  valuable  confideration^ 

no  relief  tras  given,  'loth.  83.  cites4  Jac.  Clifford  v  Lawton. 

f    113    ]       4-  ?t  Jac.  cap.  19.  Ena£ls  that  no  purchafor  Jball  he  impeached, 

'  Sec  Bank-     unlifs  the  commiJJioH  be  fued  forth  ivithm  5  years  after  he  becomes  a 

"*P'-  bankrupt. 

5.  A  parcbafor  of  a  reverjton  under  a  decree  of  the  Court  of 

Chancery,  fhall  not  be  dra\vn  to  take  his  money  again  with  inter^ 

becaufe  of  the  life  dying,  notwithftanding  the  pretence  of  the 

purchafe  being   made  pendente  lite.     Chan.  R.  76.  9  Car.  i« 

Kennedy  v.  Vanlore. 

S.  c.  cited        6.  A  purchafor  bona  fide,  without  notice  of  any  defcd  in  his 

per  Mailer    title  at  the  time  of  the  purchafe,  may  laivfully  buf  in  aJlatuU  or 

ch  Prcc.  *  ™^*g^g^>  ^   '^^1  other  incumbrances,  and  if  he  can  defend 

249.— For    himfelf  at  law  by  any  fuch  incumbrances  bought  in,  his  adver- 

moreofthi*  fajy  fl^all  never  be  aided  in  a  Court  of  Equity,  by  ietting  afidc 

Incuixi-^^     fiich  incumbrances  ;  for  equity  will  not  difarm  a  purchafor,  but 

brances(E)   affift  him,  and  precedents  of  this  nature  arc  very  antient  and 

numerous,  viz  Where  the  Court  has  refufed  to  give  any  aflif^- 

ance  againfl:  a  purchafor,  either  to  an  heir^  or  to  a  widotUy  or  ta 

the  fatherlefs J  or  to  creditors^  or  even  to  one  purchafor  again fi  ano-' 

ther.     Fill    R.  103.  Hill.   25  Csr.  a.  Seymour,  alias  BalTet,  v, 

Nofworthy. 

Cited  per  7    The  maxims  of  the  common  lawy  which  refer  to  defcents, 

^^^R^iuf     difcontinuances,  non-claims,  and  to  collateral  warranties,    arc 

Ch.  Prcc.     <>n^y  ^^c  ^vife  arts  and  inventions  of  the  law,  to  protcB  the  pof- 

S49«  feflion  and  (Ircngthen  the  rights  of  the  piirchafors.     Per  Finch^ 

K.  Fin.  R    104.  Hill.  25  Car.  2.  Baffct  v  Nofworthy. 

8 .  Upon  a  purchafe  mad  e  by  M.  pf  J  S  the  agreement  hvos  that  a 
recovery fiould  be fiiffered  within  3  years.M.paid  his  money  before  the 
recovery  fuiftred,  a  fid  took  a  bond  of  J.  S.  that  if  the  recovery  was  not 
fidfered  in  three  yearsy  then  Af.  re^conveytng  tlie  lands,  Jbotdd  be 
repaid  his  money  ,•  J>  ^  tenders  n  recovery^  but  before  it  tuas  faf^ 
feredy  afhirdperfen  ntakes  a  title  to  the  landy  and  thereupon  M.  ex- 
hibited his  bill  to  have  his  money  repaid  ;  but  Ld.  Chancellor 
faidhe  could  give  no  relief;  for  here  M.  hath  parted  with  his 
money,  and  taken  a  bond  -fbr  re-payment,  if  the  recovery  were 
not  fuffered  in  three  years,  M.  re-conveying  his  eftate ;  and 
here  the  recovery  being  fuffered^  he  hath  no  pretence  by  his  own 
agreement  to  have  it  repaid ;  and  this  Court  cannot  help  him, 
uttle&  it  fhould  take  upon  itfelf>  where  any  man  had  a  bad  bar<- 
gain,  and  was  cheated  in  his  title,  to  help  him  to  his  money 
again  ;  and  here  being  no  manner  oi fraud  or  furprife  in  the  cafe, 
if  he  be  not  helped  by  his  covenants^  he  will  not  be  helped  in  equity  \ 
but  for  the  matter  of  re-conveying,  be  held,  that  if  M.  fhould 
re-convey,  fuch  title  as  he  had  from  them,  be  it  more  or  left, 
or  none  at  allj  yet  being  a  relative  to  convey,  it  would  liavc  becsa 

well 
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well  encn^;  bat  here  tie  recovery  being  fujfered ucoriing  to  ti^ 
agreement,  though  nothing  pafled  by  it,  he  held  the  party  had 
well  performed  his  agreemeiit,  and  fo  no  re-conveying  nor  re* 
payment  of  the  money  to  be  made.  2  Freem.  Rep.  i.  pi.  a. 
Faich.  1676.     Serjeant  Maynard's  Cafe. 

9.  If  Me  Jells  anotbet^s  lani,  and  covenants  to  difcharge  it  of  fucb 
partiadar  incumbrances,  and  before  the  payment  of  the  nioney,  other 
incumbrances  are  difcovered,  this  will  prevent  any  fuit  for  the  mo- 
ney, till  all  the  incumbrances  are  difcharged.  Arg.  and  feems 
to  be  admitted*  2  Freem.  Rep.  2.  pi.  2.  Pafch.  167(5.  in  Ser- 
jeant Maynard's  Cafe. 

10.  And  if  in  a  conveyance  of  lands  there   be  no  covenants* ^f^t  it  m^m 
ogdnjt  any  incumbrances,  yet  if  before  payment  of  the  money  any  ^^^}^y  ^'^ 
are  difcovered,  the  party  may  retain  his  money  till  they  are  cleared  ;  ^^  dcmed 
faid  per  Mr.  Keck,  and  agreed  by  Lord  Chancellor.     2  Freem.  prr  Cur. 
Rep.  2.  pL  2.  in  Serjeant  Maynard's  Cafe.  Jj^j^  f'^-fi 

tMmhmus  madeky  the  vendor  hmfdj^  or  otberwiJe  the  party  cannot  detain  tha  mooey  unleii  they 
be  covenanted  againft.     a  Freem.  Rep.  a  pi.  a.  ia  Serjeant  Maynard't  Ca£ie« 

XI.  A  judgment  was  antedated  with  intention  to  over-r€:^ch  si  [  1 14  1 
fair  porchafor,  who  had  paid  all  the  purchafe  money  except 
70/.  which  he  was  to  keep  till  a  certain  incumbrance  be  diil 
charged ;  decreed  that  on  payment  of  the  70  /.  to  the  judgment 
creditor,  with  interefl;  from  the  time  it  ought  to  have  been  paid 
to  the  vendor,  a  perpetual  injunAion  be  awarded,  and  that  he 
either  acknowledge  fatisfadVion,  or  ailign  it  to  the  purchafor. 
Fin.  Rep.  394.  Trin.  30  Car.  2.  Smith  v.  Eaton  and  Oldis. 

12.  A.  purchafed  land  of  a  younger  brother,  fuppofing  the 
elder  to  be  dead^  and  took  a  bond  to  indemnify  \  but  the  elder 
brother  afterwards  appearing,  he  and  the  younger  brother  came 
to  an  agreement  by  which  the  heir  was  to  have  an  annuity  paid  him 
by  the  vendor,  and  fo  the  purchafor  was  permitted  to  enjoy  whilft 
the  younger  brother  lived,  but  he  being  dead,  and  A.  the  pur- 
chafor alio,  the  elder  brother  brought  eje£lment  againft  the 
plaintiff*  the  heir  of  A.  But  other  compenfations  alfo  being 
proved  to  be  made  by  the  younger  brother  to  the  elder,  it  was 
decreed  that  the  defendant,  the  elder  brother,  fhould  make  good 
the  plaintiff's  title,  and  furrendcr  and  releafe  the  lands  to  the 
plaintiff*  and  his  heirs.  Vern.  325.  Pafch.  1685.  Prefton  v, 
Jervis. 

13.  Purchafors  who  have  got  an  advantage  at  law y  though  by  ^«</ he  alfo 
undue  means,  have  been  permitted  to  profit  by  it ;  per  Ld,  Raw-  ^"^^  ^'^ 
linfoD,  and  for  that  purpofe  cited  the  Cafe  of  Bucknell  and  Facc'i 
£llis,  where  JBlUs  had  got  the  deed  of  rent-charge  into  his  own  Cafe,  who 
hands.    2  Vern.  ico.  Trin.  1690,  m  the  Cafe  of  Hitchcox  v.  ^J'^^/f^'^ 
Dedgewick.  hUhand* 

by  a  tricky 
•  Vera.  i^.^-.S.  C.  cited  by  Lord  Chancellor.  Vern.  5a.  Pafch.  1682.  in  the  Cafe  of  Lord 
Ifanringioo  v.  6feeimUe.-^i4«i  Lord  RawUnibn  likewife  cited  the  Ctib  of  .Lord  Hunting^. 
Tov  AffAjGaxsjivxLi.s  firft  decreed  to  protcd  a  purchafor,  and  after  that  a  nUafe  gaineifrom 
timmJlTeier  de  kw*  non*  %  Vcipfu  i^^Yem.  49.  Pafch,  i69a.  S.  C.    So  where  a  rtltafiw^ 

K  ^     *  ctbtaioed 
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f^tamtAfi^m  «  gnmUe  tf^i  rm^-iUrfi  withait  sny  €M^4erttitm  <  W  iyfr^^  wijtltt  imrdiafer 
WM  adouttcd  to  uke  w  advtatage  of  it,  cited  per  Lord  Rawliafon,  s  Vera.  159.  in  the  Caiie  of 
Hitchcoi  ▼.  Sedfewxckt  m  tnc  CaiSe  of  Haicouit  v.  Knowdl.  ^ 

14*  Purchafor  brought  a  bill  for  writings  and  a  partition ;  de* 
fendant  infifted  that  there  was  an  entail^  and  the  plaintifi's  pfor* 
chaft  not  good ;  the  Court  gave  plaintiff  time  to  try  his  title  ; 
ejeAment  was  broughti  and  a  c^pjtf  a  deed  of  entail  produced  in 
evidena^  but  the  original  was  loft,  and  not  proved  to  be  ex« 
€cuted  ;  a  verdi£t  was  againft  the  entail :  on  the  caufe  coming 
on  upon  the  equity  reftrved  defendant  infiftcd  he  ought  not  to 
be  bound  by  one  trial  in  a  matter  of  right  of  inheritance.  Scd 
Hon  allocatur,  being  a  decree  only  iov  partition.  Tamen  quaere. 
S  Verm  132.  pL  21 1*  Trin.  idpi.  Bllman  v.  Brown. 

J  ^.  A.  buys  a  reverfion  expeBant  on  an  eftatefor  life  granted  by 
iobj  of  court  rM  to  B,  when  in  truth  B.  had  nofuch  copy  nor  grant 
of  fitch  efiatty  yet  decreed  that  B.  Ihall  enjoy  it  for  life  againft 
A*  the  purchafor.  2  Vem.  Rep.  279.  in  the  Cafe  of  Walton 
▼•  E.  of  Stamford,  cites  it  as  adjudged,  in  Pirettiman's  Caie. 
8.  C  8iIL  *^'^  Amdemfedto  B.  the  htherjorlifij  remainder  to  C  his  ion 
i«9g.clMa.  an  mfimtinjee^  anddc^ed  400/.  to  the  fin  to  be  paid  at  2r,  and 


^**^  **^    made  the  nther  executor,  and  left  2000/.  perfonal  afiets,  and 

l^ndukct  ^^  having  fpent  the  perfonal  aflets,  mortgaged  the  lands  to  T.  Si 

iMitic  tint  and  made  affidamt  that  they  veexz  firee  from  incumbrances^  and  that 

Srocher  Hid  ^  ^''^  feifed  in  fee,  and  levied  a  fine  for  corroborating  the 

hcir«£A.     »iortgage,  and  alio  declared  the  ufe  thereof  to  him  and  his 

heirs|  the  Jon  having  entered  fir  a  finfiiturey  the  mortgagee 

bftMght  his  Ull  to  be  relieved ;  and  the  Court  decreed  that  the 

mortgagee,   notwithftanding  the  forfeiture,  ihould  hold  and 

enjoy  the  lands  againft  the  fon  during  the  life  of  the  £itfacr. 

Abn  £qu.  Cafes.  257.  pL  2«  Willis  v.  Finex. 

1 7*  A  purchafor  of  S.  S.fiock  of  an  agent  that  kept  the  proprietors 

minutes^  and  who  pretended  a  power  to  fell,  and  got  another  to 

perfonate  the  proprietor^  and  fign  the  transfer,  proaired  the  fame 

transferred,  made  affidavit  of  the  fale,  and  had  it  entered  in 

the  books,  and  then  ran  away,  but  before  was  a  man  in  good 

r  1 1  <  1  ^^^  ^^  fubfbnce,  &c.    The  purchafor  fold  the  ftock  again, 

L       ^   J  though  forbid  by  the  proprietor.    At  Nifi  Prius,  before  Sir  P« 

King,  he  direded  the  jury  to  find  for  the  proprietor,  which 

they  did,  but  gave  her  no  more  damages  than  the  value  of  tlie 

'   fiodc  at  the  time  of  the  buyhig.    8  Mod.  5^  Mich.  7  Geo.  i« 

1721.  Monk  ▼•  Graham. 

it.  A.  entered  into  zJudgmntttpBm  and C.  vrhidi  hditfiafim£ei 
iotiei^ofD.aml  indefeoMtmco  jLe$v0mntt  for  himfdf,  and  Us 
heirsy  to  pa^  to  D.  ^  cefhn  que  tmfi,  and  her  heirs  \  afterw 
>  vteds  Jt^Jukpart^  and  the  other  part  ddcended  to  thehdr,  wlio 
narriedaadluMlchildreo|J9oneofthetrQftees^^  Cthefor- 
livingtmftee  wmios  uf.l&r^wiij^of  the  judgment  exoeuton  />.  tbq 
cefti  quetrof^  hringt a UU e^mfl tbo  ettecutorirf A^ihitlor  ac 
lswM(jBAr/im&j/^  the 


•  • 
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II:  Ik  91  more  accident  and  flip  by  the  conufor's  being  made  exe- 
cutofj  jet  equity  will  not  interpofe  or  give  any  affiftance  to  affcA 
a  porehaier;  and  bid  them  recover  at  law,  if  they  could.  SeU 
Qu  Cafes  in  Ld.  King's  time*  80.  OA.27.  1730*  Harvy  v. 
Woodhoufe. 

(C)    Favoured  Plea  of  ieing  a  Purcbaforfor  a  va^ 

luable  Confidef-ation. 

pTTRCHASOR  for  a  valuable  confideration  without  notice 
^  fbaU  90C  be  impeached,  rfpeciaUy  nvha-e  a  fettlement  hasfmce  - 
iem  MtdJefM  hfsfawur.    MSS.  Tab.  May  14,  1 71 7.  Rochford 
▼•  Nugent. 

a.  A  purchafbr  that  comes  in  nvithota  notice  of  a  rent  charge 
{hail  not  be  chargeable  therewith,  although  given  to  a  charitable 
life.  Toth.  258.  cites  6  Car.  Maynard  v.  Pauperes  de  £aft- 
Creenned. 

3.  A  ImU  was  to  be  relieved  on  a  truft,  and  charged  defend-  s  Freem. 
ant  with  notice  ;  defendant  pleaded  his  being  a  purchafor  for  1  f  ^3^^'^^* 
Enable  conlidmtion;  this  was  objeAed  to  as  not  good,  bccaufe  fiat  whciT* 
lie  did  mo^fay  what  the  valuab/e  co9^deratian  was  /  fir  ^s.u  a  va^  a  ^iU  «nt 
iyahle  cmifiideratwn^  hit  yet  it  it .  ot  equitable  ones  but  the  Court  ?*^^I^^ 
declared  that  in  this  cafe  the  plea  was  good  enough.  Chan,  o/m  tithed 
C^fes.  34.  Mich.  15  Car.  a.  More  v.  Mayhew.  unities  i 

the  dctrado 
•nt  plesdt  that  he  was  a  porchafor  for  a  valuable  confideration,  without  luitioe  of  the  plamtiff'a 
cftuini  and  fo  demurred;  Ld  Chancellor  ruled  the  plfa  to  be  ill,  becaufe  he  did  watftt firth  tkt 
panicmtar  (snfderatwm  \  but  if  that  ftad  been  cxprcfT  d,  it  had  been  good  :  and  fo  ic  waa  held  m 
Shag's  Cafe,     t  Freem.  Rep.  43.  pi.  47.  Mich.  1678.  Mallard's  Cafe. 


4.  "Sotiee  of  an  mcumhrance  before  the  conveyance  is  executed^  The  Court 
fhall  charge  the  purchafor.    Chan.  Cafes.  34.  Mich.  15  Car.  2.  ^l^^^  ^"^ 
Ubfie  T.  Mayhew.  fo  ruled. 

%  Frrem. 
ftep.  175.  pL  ta^.  S.  C— Chan.  Cafes  34.  fays  it  was  fo  then  lately  decreed  by  the  Lord 
Cmnfclior»  ia  a  caufe  between  Sir  V»  m.  Wheeler  and  Yarroway  and  Nidiolai. 

5*  Purchafor  ihall  not  to  be  affuAed  by  a  judgment  in  equity, 
without  €9^efs  notice  of  it  before  the  purchafe  \  otherwife  it  is  at 
law.     Chan.  Cafes.  37.  Mich.  15  Car.  2.  Churchill  v  Grove. 

6.  A  purchafor  ot  lands  from  A.  which  B.  makes  title  to,  ^-  C  cited 
getting  the  deeds  that  make  out  Es  title,  is  not  bound  to  di/cover  J^fJIl'J*      ' 
them.    Chan.  Cafes.  69.  Pafch.  17  Csir.  2.  Ferly  v,  Fagg.  s.  c.  cocT 

perLd. 
JlswInifMi.  ft  Vcia.  159.  n  Sir  John  Thgg*8  Cafe.— >Cbaa.  Cafies..  4.  Anon.  S.  P.— An  heir  exhi- 
kiaed  a  bill  far  dilcovery  «f  cridenccscooccnung  lands  that  were  his  anceftors;  the  defendant 
farare  that  he  wnia  porelailbr  of  the  Jands,  and  the  heir  demanded  a  fight  of  his  deeds  and  wtit* 
aga ;  but  per  lord  Chancellor  he  Ihall  not  fee  then,  for  although  the  heir  pri.-na  facie  hath  a 
kfiltiae^lKaaygpiiiloaCo^moflawif  hepleaMi;  bittthisUarf  wtY/ff^  ..^    1 

lAe  Jtet^tUf  of  omAm  to  emy  perfim  mdejs  kt  hOtk  sn  tfuiiabU  title,  as  a  mortgam,  L  ^  lu  j 
dJFC.  aad  tiift  it  the  diflefCQee  between  a  lenl  and  an  equitable  title.  %  Freem.  Rep.  94.  pi.  aj* 
Tria.  1^7.  In  Cane  Sir  John  Burlace  v.  Cook. 

A  hill  was  erhibitfd  for  difcofcty ;  the  defendont  fUndtdt  that  he  was  purchafor  for  valuable 
•oofidcndon.  viz.  fo  imich«  dte.  aaid/ie/  he  bad  no  notice  of  the  platntiif's  title,  dkc.  Ruled  bv 
14*  IfORh,  wt  tbc  ^esy  ai  m  net  l^iYing  notice  by  way  of  plea*  wu  not  good  %  but  U  ot^kt 

t$ 
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U  kme  hctn  at  to  (he  notice  hj  way  dfanfwer,  and  not  by  way  of  plea,  on'deliate ;  b«t  j«t  tfaae 
tbe  ^endaDC  being  a  parchalor,  fhould  not  lofe  by  the  foroialky  of  pleading  the  bencnt  of  hi^ 
^a,  if  he  (hould  anfwer  the  whole  plea  ;  for  if  he  (hould  aofwer  to  the  time  of  hii  purchale^ 
which  poifibly  waa  in  fafbo  after  the  plaintiff's  parchafe  (thev  were  indeed  both  of  them  mort** 
ga^ea),  then  the  plaintiff  might  wound  him  at  law ;  he  (honla  pnt  in  a  new  plea,  and  put  in  tbm 
pmnt  of  notice  by  way  of  ai^wer,  or  to  that  effcd  waa  the  order,  a.  Chaii,  Cafes.  i6t«  Hill* 
^  &  36  Car.  2.  Anon. 


9  Chan.  R.       y.  Flea  of  his  being  a  purchafbr  for  a  Taloable  Gonfideratioift 

j66q!  s.  C.  ^'^  ovcr-nilcd,  becai^e  he  did  not  plead  thepurchafe  maiefromwe 
Per  Lord  of  the  plaintiffs s  anceftors  ;  for  a  purchafe  from  a  ftranger^  who 
Utidgman.  might  have  no  good  title,  was  held  no  good  plea,  N,  Ch«  R» 
^^on*^*    135*  21  Car.  2,  Seymour  v.  Nofworthy. 

1674,  being  the  ad  fbal  before  Eafter  term,  on  motion  by  Mr.  Nofworthy,  the  plea  was  held  gooA 
\j  the  Lord  Keeper  Fmch,  and  all  the  fubfequent  proceedings  fet  afide.  a  Frecm.  Rep.  laft- 
fl.  155.  Scamour  v.  Nofworthy. 

FUa  of  being  a  purchafor  for  a  valuable  conGderation  was  over-ruled,  becaufe  the  defendant 
dd  not  ttUedgefeifin  and pojjej^n  in  the  perfoo  from  whom  he  bought.  Vern«  R.  246^  TVin* 
1684.  Trevanion  v.  Moile. 

8.  A*  having  a  long  leafe  of  a  houie  in  which  his  wife  had 
fome  intereft,  by  her  confent  renews  it  for  8i  years^  and  in  coiv* 
fideration  of  400/.  afEgns  it  to  B.  who  afBgns  it  to  C.  his  fbn^ 
who  married  M.  and  died,  leaving  M.  hisexacutrix  ;  M,  on  a 
fecond  marri^e,  conveys  it  to  truftees,  &c.  A.  by  biH  iets 
forth  this  affignment,  and  that  it  was  a  mortgage,  and  that  Bm. 
cgreed  to  execute  a  re-<onveyance  thereof,  &c.  and  prayed  a  re- 
demption. The  -executrix  pleads  fhe  was  a  purchafor  without 
ffTtice  of  fuch  ap^reement ;  and  in  con/ideration  of  a  marriage  with' 
y*  S,  and  of  its  undertaking  to  pay  her  debts ^  fhe  affigned  the  ori- 
ginal leafe,  &c.  (iich  a  day,  to  truftees,  to  the  ufe  of  her  intended 
hufband,  not  having  any  notice  of  the  agreement  prior  to  the 
executing  the  faid  deed  on  marriage.  It  was  decreed,  that  de^ 
fendants  were  in  nature  of  purchafors ;  and  the  plea  was  allowed* 
Finch.  R.  9.  Mich.  25  Car.  2.  Harding  v.  Hardret^ 

9.  A.  indebted  by  bond  devtfed  a  debt  to  bs  paid  out  of  his  pcr- 
fbnal  eftate ;  but  if  it  was  not  fufficient,  then  to  fell  his  real  efiate^ 
and  pay  it.  The  eftate  was  fold,  and  by  feveral  mefne  conveyances 
came  to  the  defendant,  who  was  fued  for  the  debt  as  charged 
on  the  lands  which  he  had  bought.  The  defendant  pleaded 
that  he  had  no  notice  of  the  demand^  and  was  a  purchafor  for  a 
valuable  conftderatum^  that  the  perfonal  eftate  was  firft  liaUe,  and 
that  the  purchafe-money  which  was  paid  to  2  other  of  the  de- 
fendants was  liable  in  the  next  place ;  and  that  there  were  ethew^ 
landsf  which  defcended  to  one  of  them  on  the  death  of  A, 
which  ought  to  come  in  aid  of  him,  and  decreed  accordingly* 
Fin.  R.  137.  Mich.  26  Car.  2.  Prefcot  v.  Edwards,  Broom^ 
&  al. 

TO.  A  purchafor  for  a  valuable  cQiifideratio&  wthout  notice 
was  decreed  to  pay  arrears  of  an  annnity  charged  on  the  lands 
purchafed,  though  the  fame  were  due  '^o  years  before^  and  no  de- 
mand in  aU  that  time.  Fin.  R.  25  2«  Trin.  a8  Car*  2*  Duke 
of  Albemarle  v.  Countefs  of  Furbeck* 

II.  A 


11.  Kv6\xmt2Ty  conveyance  decreed  agamft  a  (jointrefs)  pur- 
chafor  for  a  valuable  coimderation ;  (but  it  feetnsy  that  tic  m^ 
iavitig  miicc  was  tic  lacicfj^thc  jointrefs,  Sec)  See  Chancery 
Cafes  291,  292.  Mich.  28  Car.  2*  Bifco  v.  £.  of  Banbury. 

12.  A  purchaibr  firom  J.  S.  who  has  a  decree  again/}  iim  in 
Chancery  fir  landy  fhall  be  bound  by  the  decree,  though  he  had 
m  naice  of  it.  2  Chancery  Cafes  48.  Hill.  32  &  33  Car.  2. 
Snciiing  V.  Squibb. 

13.  Bill  by  a  dowre/j  to  remove  a  trnfi  tcmty  the  defendant  [   117  J 
pleads  himfelf  a  purchafor,  but  does  not  deny  nottice^  and  fo  was  V^™-  36fi» 
ordered  to  anfwer.    Per  Lord  North.    Vem.  179.  Trin.  K583.  cafc^J*^ 
Bodmin  v.  Vandebendy.  s.  C 

14.  BUI  was  brought  to  prove  a  nmll  and  berpetuate  tie  teftimonj  ^^^'^  ^ 
rftie  Huitnejfes ;  the  defendant  pleaded  himfelt  a  purchafor  without  ^2  5,  c, 
notice  of  any  fuch  will,  and  infifted,  that  unlefs  there  had  been  a 
verdiB  in  affirmance  of  fuch  will  ^nothing  hindering  the  plaintiff 

but  that  if  he  had  a  title  he  mignt  recover  at  law)  the  plaintiff 
ought  not  to  he  admitted  to  examine  his  ^itneffes^  thereby  U  hang  a 
cloud  tfver  the  purchafors  eftate ;  and  upon  debate  the  Court  allowed 
the  plea.  Vcm.  354,  pi;  350.  Hill,  i  &  2  Jac.  2.  1685.  in 
Cane,  Bechinall  V.  Arnold. 

15.  A.  mortgaged  land  to  B.  and  afterwards    by  his  will  aVtm.265. 
(having  2  fons  C.  and  D.)  devifed  the  equity  'of  redemption  to  D.—  \  ^-  ^^^* 
B.  and  C.  join  in  an  ajfignment  of  the  mortgage  to  E.  though  £• 
pleaded  want  of  notice  of  the  will,  and  that  C.  was  the  viiible 

heir  \  yet  decreed,  that  D.  £hould  have  the  equity  of  redemption 
on  the  foot  of  the  firfl  mortgage.  N.  Ch.  R.  153. 1-  eb.  ,1, 1689. 
Cooper  V.  Cooper. 

16.  A.  purchafes,  having  notice  of  a  fettlement  whereby  B.  A.fclUto». 
the  vendor  was  hut  tenant  for  Ufcy  remainder  to  his  iirft,  &c.  fon  ^^^o***  »">- 
in  tail.  Afterwards  A,  fells  to  C,  nvho  had  no  notice  i  B.  dies,  leaving  jncum- 

a  ion ;  the  bill  was  difmiifed  as  to  C.  but  decreed  A.  to  account  bran.c ;  B. 
for  the  confidcration-money,  which  he  fold  the  eflate  for,  with  **^!''  ^^  ^' 
intereft  from  the  deceafe  of  B.  thereout  difcounting  what  was  notice ;  c. 
due  on  a  nK>rtgage  pricH-  to  the  fettlement  which  he  had  bought  /c^h  to  b, 
in,     a  Vern.  3  84.  Mich.  1 700*  Ferrars  v.  Cherry.  "^  ^^^  ^• 

Mafter  of  the  Rolls  thought  thu  revived  the  fir fl  notice  to  B,  but  Lord  Somineri  held  contrary^ 
iQhm  Pfec  51.  Uarrtfon  v.  Forth.— ^Scs  (D]  pi.  8. 

17.  Cowper  C.  faid,  he  took  it  to  be  a  rt*le  in  equity,  that  Gibb.  813. 
where  a  man  is  2,  purchafor  without  twtice  htfljall  not  be  annoyed  in     ^^  d"^  ' 
equity  j  not  only  where  he  has  a  prior  legal  eftate,  but  where  nolda.  ch. 
he  has  a  better  title  or  right  to  call  for  the  legal  eftate  than  the  B-  »"  the 
other ;  and  therefore  difmiffed  the  bill.     The  cafe  was  5  A.  pur-  ^J^l^^^ 
chafes  of  B.  who  had  done  an  a<El  of  bankruptcy^  but   without  Ld.  Falcon. 
kiotice  of  it  \    afterwards  a  commii&on  is  taken  out,  and  there  bridge.— 
being  a  termflanding  out  in  tnifiees^  affignee  brings  a  bill  againft    '  J*^^.  ^^' 
them  and  the  purchafor  to  have  the  term  afCgned  to  him.     2  5.  C.  cited* 
Vcm.  599.  Mich.  1707.  WiUcer  v.  Bodington.  byLd.  ch. 


Is,  who  (aid,  that  this  cafe  proves  that  it  makes  no  difference  whether  the  party  be  a  purchafor 
•f  the  legal  cfiate  or  only  Qi  an  cquiuble  inioreft.  A  pur- 
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A  parcbalbr  for  ^  Ttluiblc  rjon(id€rati<»r»  ivitbout  nodoe,  having  a«  gooj  titk  to  ^4*"^  **  *T 
0ther  peiibo,  tbta  Court  will  ntver  tsii  tiny  advMtageJrom  km%  and  confc<|uentiy  wtll  not  cmH 
«  dtCoovcry  againft  him  of  the  only  c<]tt«ty  he  hid  to  defend  himfelf  by,  which  if  he  (hovla  be' 
obliriwd  to  difeover,  the  other  party  would  in:mcdiateiy  take  advantage  of;  and  then  crrtaiBlv 
may  2r  cttfki  wkere  «  ^wxlutfrr  for  a  valuable  conftderation,  without  noitceofun  aft  of  hmkrwpteyjkmll 
not  btcUigcd  in  this  Court  to  Hfcoverony  tkin^  (whether  iocambraocea  that  he  hai  got  in,  or  any 
other  thing)  bat  all  advantage!  (hall  be  left  hian  to  defend  himfelf  by.  Suppofe  i  pvrcbaftira  wttb- 
ont  notice,  and  the  td  by  chance  geu  hold  of  an  old  term,  he  fhall  defend  himficU  thereby  againft 
the  firft,  who  ftill  it  aa  mnch  a  purchafor  for  a  valuable  confidcration  aa  hinW;  I  do  nocucre* 
fore  think  a  pttrcbafor  for  a  valuable  oonfideration,  without  notice^  of  the  bankruptcy,  is  to  be 
relieved  againft  in  this  Court  within  at  Ja.  t.  Per  Ld.  €•  Talhoc*  Cdes  in  Equity  in  Lord  Tat* 
^1tMic69.  Hill.i73i.  Collet  v.  DeGoUnid  Ward. 

i8.  A  bill  was  to  redttm  lands  motrtgagcdm  16^  to  the  defend* 
ant's  grandfather  by  the  plalntiflTs  hthcrfir  coo  yearly  to  be 
Toid  on  payment  of  126/.  and  intereft.  The  defendant  pleads 
that  he  is  a  tUvifee  of  thofe  lands  under  his  grandfatber^s  wiUp 
who  in  1692  purchafed  them  for  a  200  years  te^  witbmt  condt" 
tion  of  redemption,  and  had  enjoyed  1 5  years  quiet  fqffiffion.  But  the 
Court  over-ruled  the  plea  m  the  defendant's  noi  mn/wering/uf' 
Jlciently  as  to  the  mortgage,  and  the  plea  of  the  purchafe  may  ne 
tmCf  for  it  maj  be  only  a  term  for  years  to  attend  the  inherit- 
ance.   G.  Equ.  R.  x85.  HilL  12  Geo.  Meder ▼•Birt. 

f  ir$  ]  (D)    Affe&ed.    In  what  Cafes. 

%  frecn.  I .  /^RDERED,  that  a  decree  fir  a  Uafe  and  other  per/onal  e/laie  tf 
Rep.  ^7.  V/  confent  flxall  hind  purchafbrs  for  valuable  confidmdon. 

Trin.^t66r.  ^^  ^*  Bridgman,  who  faid,  that  otherwife  you  will  Uke  gnn- 
S.  C.--Ftn.  powder,  blow  up  the  wholeCourt  of  Chancery.  3  Ch.  IL  22* 
s^'  UiV    Windham  v.  Windham. 

aoiS.?. 

2*  An  ejlate  was  awarded  to  A*  who  had  pofleffion  puiiinnt  to 

the  award,  and  devifed  it  to  a  charity.     B.  having  mtiu  of  the 

award,  and  the  devife,  purchafed  it.     Decreed  againft  the  par«» 

chafor,  and  in  favour  of  the  charity.  Iin.  R.  75.  HilL  25  Car«  2* 

Chard  v.  Opie. 

S.C.sChan.      j.  A  general /of»^/0m^« a/9fii6[ffv,  and  not  fkidof  what  lands 

^^"by*tlf  "^  particular,  is  not  fuch  a  lien  upon  the  lands  as  (hould  affeCl  a 

iume  of      purchafer,  though  the  power  had  been  executed  afiertoards,  much 

Hcie  V.      jefs  where  it  is  not  executed  at  alL  Per  Lord  Chancellor,  Vem« 

A^'ibir   406, 407.  Mich,  1686.  Elliot  V.  Hele. 

»9.  by  the  4-  A  devifee  of  land  gets  a  decree  to  hold  againft  the  heir^  who 
njnc  of  ^as  fuppofed  to  hzytjispprejfed  the  nsnU\  the  teftator  had  mort- 
"^  '  g^S^  ^^  land,  and  a  third petfon,  pending  theftdt,  gets  affigmnerd 
of  the  mortgage,  and  pur  chafes  the  equity  rf  redemption  of  toe  hdr^ 
with  notice  of  the  wilL  The  Court  will  not  admit  the  puiw 
ch^or  to  difpute  the  juftice  of  the  decree,  nor  to  try 
at  law  if  the  will  was  cancelled  by  the  teftator,  or  not.  2  Vera. 
2i6.  pi.  198.  Hill.  1690.  Finch  v.  Newnham. 

5*  Voluntary  articles  fhall  never  htfet  up  agmnfi  an  cUfibtU  post» 
chafer f  akhoogh  fuch  purchafer  bad  notice  by  being  a  party  to 

the 


£ltOtT. 

Hale. 
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Ifteanides)  but  qa^ere;  ibr  there  was  another  point  in  the  caf^ 
irUch  might  be  the  foundation  of  the  judgment.  MSS.  Tab. 
Jan*  14,  170a.    Powd  v.  PleydeU* 

6.  Lord  Cowper  feemed  to  be  of  opinion,  that  in  cafe  of  a  ^  .P-  Ad- 
covemutt  t9  convey  land,  tie  fttoney  being  paid,  and  eftemoards  the  Sr^*  b* 
ifendor  confeffed  a  judgment  to  a  creditor  between  the  time  of  the  u.  Chaa.^ 
convejance  and  the  covenant,  it  ihould  not  afieft'the  purchafer,  Cowper, 
becanfe  in  equitj  the  land  is  efteemed  to  be  fold  from  the  time  "^^^ 
of  the  covenant.     10  Mod.  46S.  cites  the  Cafe  of  Peach  and  creSltor 
Wincheifea.  ^  »•  »*- 

€BotaniZy  becaule  from  the  ti«e  of  the  uttcfet  iimI  payment,  the  feller  would  be  only  •  tniftee 
far  the  puichaiiBr.    Wms.**  Rep.  278,  279.  Trin.  17 15.  in  Cafe  of  Fiach  A  al.  v.  Wincheifea 

Aif  ^tke  c§mjiitrs^  p^ttd  is  notfimtofkat  aiifUMte  to  the  thing  porchafedi  at  if  the  money  paid 
it  hut  a  finaU  fom  in  relped  of  the  value  of  the  land,  this  (hall  not  piwnl  over  n  ncfne  judg* 
ncnt  crediuir.  Per  Ld.  Chan.  Covrper,  Wmt.'a  Rep.  aSa.  Trin.  1715*  Finch  &  al.  v«  Ld. 
Windielfc>y  Smt  a  mfirtgageefrr  a  valuahle  confideration^  tuithout  notice  Pffi^^  cotfenanlf  Oiall 
hold  phce  ait^inMixh  oovcnactee  ;  for  there  the  money  is  lent  upon  the  creoit  of  the  land,  and 
auachci  apoo  theland,  which  a  judgment  doca  not;  which  waa  granted.  Wms.'» Rep.  279. 
Trin.  171^  in  Cafe  of  finch  &  aL  v.  Ld.  Winchelfesu 

7.  Purdialer  is  not  to  be  affe£led  with  a  concealed  conveyance. 
MSS.Tab.  Feb.  6, 17x9.  Butler  v.  Burk. 

R*  Aciurd  Uafe  was  agreed  ty  marriage  article/  to  be  fettled  u^n 
the  hafband  and  wife,  and  the  iflue  of  the  marriage.  They 
had  iflue  i  the  Strand  mortgages  the  leafe  to  A,  and  then  bu/band 
emd  wfe  furrendared  the  leafe,  and  a  new  one  was  granted  to  J^  S. 
Afisnrards  B^  purAefis  tms  lai  leak  without  notice  of  the  articUs. 
B.  died,  and  his  executonJUdthe  leafe  to  C.  who  had  notice  tf  the 
eartides,  and  pve  him  colhtend  fecurity  for  better  afluring  his 
title.  The  plaintiff  claimed  under  the  articles,  and  prayed  ihat 
C  by  reafon  of  the  notice  he  had  of  the  articles,  might  be 
confidered  as  x  tniftee  for  him )  C.  pleaded  his  purchafe,  and 
confefled  the  notice,  but  infifted  principally  upon  B.'s  purchaie  r  uq  1 
without  notice,  and  that  he  had  now  B/s  title.  And  becaufe 
C  chimed  under  B*  who  was  a  purchafer  without  notice,  and 
who  had  barred  the  plaintiff's  right,  and  that  all  B.'s  right  was 
now  deroWed  upon  C.  Lord  Ch.  Talbot  decreed  for  C.  and 
laid  it  would  be  the  fame,  though  C.  had  been  only  a  volxmtier, 
as  B/s  executors  were,  and  that  C's  taking  collateral  fecurity 
could  not  make  his  cafe  the  worfe  \  but  if  B.  had  had  notice,  aU 
would  be  overturned.  Cafes  in  Equ.  in  Lord  Talbot's  timCy  187* 
HilL  173$.  Lowdier  v.  Carleton. 

9*  Kfurchetfer  with  notice  aliened  to  one  who  had  no  notice,  hk 
thkcsfe,  though  the  Court  would  not  adfeA  the  purchafer  with<» 
out  notice^  yet  it  being  a  fraud,  the  vendor,  who  was  the  pur^ 
chafer  with  nodoe,  was  decreed  to  mi^Ee  fiitisfii£Uon  to  his  vendee^ 
who  had  foed  fer  relief.  Cited  by  Lord  Ch.  Talbot,  as  a  caft 
^vUdthe  faid  he  rememberedt  Cafes  in  Equity  in  Ld.  Talbot's 
time  |S8.  in  cafe  of  Lowtherv^  Carleton. 

la  Uzne/kttJbhftOtoatrtj/ihptirtia/idfiv^  sWna.'« 

>  nhaMe  confidcrarion  wkfaaut  naticcj  a  Court  of  Equity  cannot  ^<^^'J-- 

afi«ft 
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Micb.i7fta.  affed  the  purchafer,  though  they  can  the  troftees;  butii  (\ic!i 

6.  c.  and    pm-chafor  had  notice^  then  the  truft  goes  along  with  the  eftatCf 

and  the  land  contmues  fubjeA  to  it.  Per  Rayxnond  Ch.  J.  Cafes 

in  Equity  in  Lord  Talbof  s  time,    260.  Trin.  1732*  in  Cafe  oi 

Manlell  v.  Manfell. 

(E)     Affe<acd  with  Payment  of  Debts,  &c* 

!•  '*pHE  opinion  of  the  Court  was,  that  a  Jlatute  wdsfirper^ 
*   formance  of  covenants  ought  not  to  take  away  the  pofleffion 

of  a  purchafor.      Toth;  258.  cites  Chandler  V.  Dawtree,  41 

£Hz.  H.  B.fol  480. 
A  term  in  %.  Devife  of  lands  to  A.  and  B.  his  wife^r  life,  upon  eonditum. 
trufi  for  fi^  ^,  ^£f  executorsy  adminiftrat(M*83  or  affigns,  fhould  pay  all  his 
tSts'geni'  debts  and  legacies,  and  after  the  deceafe  of  the  furvivor  of  them, 
raUy^ugood  then  the  inheritance  fhould  go  to  C  their  fon,  and  tie  heirs  male 
ag»inft  an     ^^£^  j^y^  ^^^  ^^^  made  A.  his  executor,  and  died ;  A.  B,  and 

t^'creMiof  C.  join  in  a  conveyance  to  D.  A.  dies,  yet  the  lands  are  liable 
ie  party  to  in  the  hands  of  the  purchafor  to  pay  the  debts  ^id  legacies ;  and 
^'^  d^lf*  i).  was  decreed  to  pay  damages  and  cofls,  and  then  he  was  to 
expreffcdin  take  his  remedy  again  ft  B.  for  the  profits  received  (for  A.  died 
particular,  infolvcnt),  which^the  Court  declared  were  likewife  liable  to  pay 
aor  «ayco-  ^j^j^  j  ^^^    jj^  q;^   r       .3    j^  q^^  ^  Newell  V.  Ward 

▼enant  m  ,  _,o.   ,■"  t    mj 

the  leafe  to  and  Briglitmore. 

pay;  but 

Lord  Keeper  (aid  he  would  not  mabuin  it  againft  a  purchafor;    Chan*  Calet  849.  Hill.  b6  9c  a? 

Car.  a.  Leech  v.  Leech. 

3.  If  lands  be  given  to  a  charitable  ufe,  and  to  difpofe  of  an  overplus y 

if  the  purchafor  had  no  notice,  it  cannot  bind  him,  but  if  retst  ijfue 

out  of  land,  the  purchafor  muft  pay  it,  but  will  not  diarge  him 

to  pay  arrears  before  purchafe,  nor  lay  it  upon  one,  nor  excuie^ 

the  other.    Toth.  95, 96.  cites  M.  14  Car.  Peacock  v.  Thewer, 

So  the  book      4.  A  devifed  lands  to  his  wife  for  life,  and  after  to  his  eldeik 

^  fon  upon  condition  that  if  his  wife  fhould  be  with  child,  %oL 

jhoiild  be  paid  by  the  heir  at  law  to  the  child  after  the  miothef's 

death.    She  had  a  child,  and  after  the  mother  and  eldeft  fon 

conveyed  away  the  land  to  a  purchq/or.    Upon  notice  proved  of 

the  will,  the  money  was  decreed  to  the  daughter,  and  declared 

it  was  a  truft  devifed  to  go  with  the  land  ;  and  yet  this  will  wss 

void  in  law  as  to  the  legacy,  feeing  he  who  was  to  have  the  be^ 

nefit  of  the  breach  of  the  condition  was  heir,  and  alfo  the  party 

that  fhould  pay  the  legacy.     3  Ch.  Rep.  93.  1649.  Smith  ▼• 

>i.tterby. 

[  120  ]      5.  A.  feifed  of  lands,  conveys  them  to  B.  in  truft,  yor/iigMiMtf 

^  all  his  debts  in  general.     C;  the  plaintiff,  being  one  of  the 

creators  of  A,  exhibits  his  bill  againfi  D.  as  being  a  purchafer 

under  that  truft,  to  pay  the  debts,  &c.     It  was  in£fted  for  IX 

that  the  conveyance  to  B.  being  general,  and  none  of  the  croditors 

'  parties  to  it,  it  was  therefojre  revocable  at  pleafure,  and  merely 

4  volimtaryi 
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.YDhmtaiyi  and  that  it  had  been  fo  adjudged  by  Ld  Keeper  G>- 
-vexitrji  that  fach  conveyances  are  ambulatory,  and  that  if  a  man 
makes  a  conveyance  to  B.  in  truft  to  pay  all  his  debts  mentioned 
in  Mfdiedukf  Md  oil  dther  his  dehts^  as  to  all  the  debts,  beiides 
thoie  mentioned  in  the  fchedule^  fuch  conveyance  is  firauduleat 
againft  a  purchafor.  But  it  was  iniifted  for  D.  that  if  the  deed 
to  B.  was  revocable  by  A.  yet  D.  purchaflng  under  that  con- 
veyance, had  confirmed  it.  N.  Ch.  Rep.  12$.  20  Car.  2.  Lang- 
ton  V.  Aihly. 

6.  A.  being  feifed  of  feveral  eftates,  grants  an  annuity  out  of 
one  df  the  eilates  for  a  valuable  confideration,  and  gave  a  rr- 
eQpnzance  fir  ficuring  the  payment  of  the  annuity  \  afterwards  A. 
fdls  ether  Cmds  to  B,  who  had  no  notice  of  this  recognizance  i  and 
after  that  A.  fells  the  land,  charged  with  the  annuity,  to  C.  The 
aonmty  was  greatly  in  arrear^    Decreed  that  the  annuity  ought 

to  be  pud  out  of  the  lands  purchafed  by  C.  they  being  originally  ■  > 

charged}  and  thb  in  eafe  of  B.  whofe  lands  are  bound  only  by 
the  recognizance,  and  that  the  fame  ought  to  be  paid  out  of  the 
jaflets  of  C.'s  eflate,  in  the  hands  of  his  executors,  and  if  there 
he  a  deficiency,  then  D.  (to  whom  C.  had  fold  the  lands)  to  pay 
out  of  the  profits  received  j  but  on  B.^s  offering  to  pay  the  annuity 
and  arrears y  it  was  decreed  he  fhould  have  the  benefit  of  the  recog^ 
nizancetoreimhurfehim.  Fin.  R.  130.  Mich.  26  Car.  2.  Pritchard,  ; 

Wiiliams,  and  Thomas,  v.  Potts.  ' 

7.  A  devifed  lands  to  B.  charged  with  payment  of  600/.  to  C. 
and  D.ata  certain  time,  and  in  default  A.  devifed  the  lands  to  £. 
— B.  and  E.  joined  in  a  mortgage  of  thefe  lands  to  F.  and  F.  fut 
fcred  B.  to  continue  in  poffeflion,  and  to  fell  timber  5  fo  that 
there  was  not  fufiicient  to  fatisfy  the  600/.  and  the  mortgage  ; 
and  by  B.  and  £.  joining,  .it  muft  be  intended  that  F.  had  no- 
tice of  the  truft.  Decreed  that  the  600/.  be  paid  before  the 
mortgage.  Fin.  R.  225.  Trin.  27  Car.  2.  Green  and  Hill  v. 
Gardner  and  Clavell  &  al. 

•    8»  By  29  Car.  2.  cap»  3.  /  2.  jiny  judge,  or  officer  of  any  of  the  Lord  Chai>. 

tmtrU  at  Weflminfiery  that  fball ftgn  any  judgments^  fhall  (without  "^^^^^  ^^^* 
fee)  fd  down  the  day  of  the  month  and  year  of  his  fo  doing,  upon  the  thii  rtamte 
paper  or  record,  £5*r.  which  hefhallftgn,  which  Jhall  be  entered  upon  "  judgmtnt 

(he  margin  of  the  roll  of  the  record  of  the  faid  judgment  \  and  fuch  ^^^^^^^^ 
judgments,  as  agaift/l  purchafers,  bona  fide,  for  valuable  confderaiion,  hut  from 
JhaU  be  judgments  only  from  fuchfigning*  the  t  i  mc  of 

the  (igningy 
not  only  at  againft  purchafon  of  the  lands- themfelves,  but  alfo  as  againft  prior  judgmtnts  entered  in 
liie grand  felons  of  WalcSi  to  which  that  ftatutc  does  not  extend;  and  faid,  that  a  man,  who 
tnificd  his  money  on  a  judgment,  was  in  fome  fort  a  purchafor  of  the  land,  as  he  might  uke  out 
<xecuuoo,  and  extend  the  land  itfelf ;  that  the  rule  laid  down  by  the  ftatute  for  the  fafety  of  pur- 
thMhn  of  the  Jands  themfelves,  was  a  good  rule  to  follow  in  the  other  cafe,  and  the  relations 
were  sot  to  be  favoured  in  a  Court  of  Equity.     Chan.  Free.  478,  Mich.  1.71.7.  Anon. 

Iiipt4g«unt  be  %ned  io  the  vacation,  yet  it  is  emered  as  of  the  term  bifortt  and  none  but  a 
purchafor  (hall  be  admitted  to  fay  it  was  figned  as  of  any  other  time,  and  it  is  the  courfe  of  the 
Cotfit  10  let  all  things  be  done  in  the  vacation  as  of  the  term  before.  Per  Holt  Ch.  J.  i  Salk« 
#01.  Oiake  of  Noc^iik's  Cafe. S.  C.  7  Mod.  39.  Trin.  1  Ann.  B.  R. 

P«  Where  a  purdiafbr  has  allowance  in  refpeEl  of  an  Uteumbranee, 

this 


.    this  iKall  ntake  the  incumbrance  goodj  though  it  was  before  JS» 
JfiSKve.    Arg.  Vem.  358,  Hill.  i69$.  in  Caib  of  Ladj  Bodmili 
V.  VandcbcnJy, 

10.  4  {sTj  IV.  65' M.  26./  2,3.  enaOs,  that^i&r  ^/rri  of  tie 

i/pngns  of  the  Court  of  C.  S.  c/erlt  of  the  dockets  in  B.  R.  and  tbe 

maflerrf  the  office  y  pleas  in  tbe  Exchequer^  fbM  hefiretheend  of 

every  Ea/ler  term,  alphaheticaily  enter  a  paritculat  of  ail  tbejudg* 

ments  of  debt  by  corfejfton^  non  fum  ittformatuSy  (5V«  rf  tbe  HHImj 

term  preceding^  and  wit  bin  10  days  deliver  notes  in  ^oriiing  to  tbe 

clerks  f  He.  tbe  tiki,  before  tbe  end  of  Micbaelmas  temty  ofm  Umu 

(121    J  ofEafler  andXf^nity,  and  before  tbe  end  of  Hillary  term,  rf'MicbaeU 

mas  term,  under  tbe  penalty  of  lool.    And  tbat  no  judgmentjbedl 

erpB  purcbafors  of  lands  or  mortgagees,  till  docketed  and  enteral  ett 

ejorefaid. 

Ihe  pvw  1 1.  An  executor  being  poffejfed  of  a  term  for  jears,  in  right  of  hk 

^'^y^   teftatori  and  being  indebted  to  ]»S.  on  bis  own  account,  efp'eod 

J2?dfthc  «^'*  7'  *•  *^  creditor  for falerf this  term,  and  tbat  tbe  debtfooM 

r,  for  be  difcounted  out  of  tbe  purchafe  money.  Upon  a  bill  brought  agafaift 


••^  ■"*    him  by  the  teftator's  creditors,  he  was  not  allowed  to  fink  his. 


fcbf  and  ^^^  debt,  but  was  decreed  to  pay  the  money,  he  having  par« 
SSsQwcd  chafed  with  full  notice  %  that  this  was  a  teftamentary  eftate,  and 
J**^"'  nothing  came  into  the  executor's  hands  as  an  equxralent  for  it^ 
•^  the  to  make  up  the  quantum  of  the  teftator's  aflets.  Cited  Chan. 
{ir^ut,  Prec  434*  Hill.  1715.  In  the  Cafe  of  Pacett  v.  HosdHs,  «s 
Uing  150A  decreed  by  Ld.  C  Cowpcr,  when  he  had  the  feais  before. 

itt  money.  '  ^     ^ 

It  was  iofifted  that  an  executor  may  fell,  and  with  the  money,  when  he  has  k,  may  pay  Ida  owtt 
ddbta ;  and  for  the  fame  reafon,  he  may  upon  (ale  difcomit,  and  allow  the  debt  the  piaDdhaibr 
owca  htm,  and  the  rather  in  thia  cafe,  becaufc  he  paid  i^o/.  in  money,  wiih  which  the  executor 
night  have  paid  the  plaintiif'a  debt ;  yet  it  waa  decreed  at  the  Rolla  for  the  plaintiff,  and  affirmed 
on  appeal  to  the  Ld.  Chancellor,  he  uyini 


ippeal  to  the  Ld.  Chancellor,  he  uying  the  dejindant  wtu  a  pdrty,  and  cmft9tii^  <», 
ifmngudevd/Umt,  a  Vem.  616.  pL  553.  Mich.  1708*  Crane  v.  Drake,  9t  at  .  ,  S,  C  (Ul 
Audivi)  wai  cited  and  agreed  by  the  Ld.  Chan.  13  Nov.  1738,  in Caiie  of  Nucairr  v.  Cirr a.r»* 
Who  lud  tbat  he  had  examined  the  Regifter  Book,  and  the  decree  waa  there  foonded  upoa  par* 
liciilar  ptoof  of  fnud,  which  Mr.  Vemon'a  Rcpoit  doea  not  plainly  and  £uUy  fiet  fortb. 

• 

t2.  A.  was  indebted  by  fevcral  bonds»  in  which  B«  was  (urety 
for  himy  and  alfo  in  another  bond  alone  to  one  to  whom  B.  after- 
wards gave  his  own  bond  alone.  A.  being  fo  indebted^  made 
his  willy  and  in  the  beginning  fays,  m%  will  if  tbat  all  my  debts  be 
paid,  end  I  do  cbarge  all  my  lands  with  payment  tbereof.  Item,  I 
pve  M  my  real  andperfonal  eflate  to  B,  bis  beirs,  executors,  aJbm» 
mfhratots,  and  tLJfign,  cbargeable  nevertbelefs  with  paymmt  rfall  nty 
Jmsand  legacies.  And  made  B.  executor*  A.  died  in  17249  B^ 
'  proved  the  will,  and  in  tbe  fame  year  fold  z  freehold  eftate  of  A's 
to  B.  In  1 725,  B.  fold  a  leafebold  eftate  of  A's  to  F.  and  m  1 727 
befoldanotber  eflate  ofA's  conlifling  of  both  freehold  and  leafe- 
hSid,  toG.  tnevery  conveyance  jfs  will  was  recited.  To  one  of 
thefe  deeds  J.  S.  a  creditor  of  A.  was  a  iubfcribing  witneis» 
At  the  time  of  the  fales,  ail  the  creditors  either  lived  in  the 
town  where  B.  lived,  or  within  4  miles  thereof,  and  the  fale  was 
made  by  outcry*  All  along,  till  1730,  the  creditors  received 
tht  intereft  at  5/.  per  cent,  regularly  from  B«  who  was  a  folvent 

perfbo^ 

3 


Yicrtcm,  tiQ  173^9  ^en  be  became  a  bankmpt.    In  1734,  klSb 
creditors  of  A.  brought  a  bill  againft  B.  and  the  affignees  of  the 
bankrupt's  eftate,  for  fatisfaAion  out  of  the  lands  fold  bj  B.  to 
E.  F.  and  G.    The  Matter  of  the  Rolls  faid,  that  with  re|ard 
to  the  leafehold  eftate  fold  to  F.  the  creditors  cahoot  have  iatis* 
faAkm  out  of  that,  and  this  was  fo  plain,  that  it  would  be  mon^ 
ihons  to  call  it  in  quettion ;  that  the  executors  are  the  proper' 
perfbns  by  law  to  difpofe  of  a  te&zior^s  per/bnal  e/late,  which  in- 
deed in  finu  cafes  might  be  chaibed  witbfuebpariictdar  trufi^  thai 
poffibly  the  Court  infuch  cafes  may  require  a  purchafor  ihtttoltofee 
tbe  money  rightly  appUeds  but  otherwise,  unlefi  in  cafe  of  a  '^  frauds  «  See  ti^ 
the  fale  thereof  by  an  executor  miift  ftand,  and  the  creditor^  "'  ^'^^ 
cannot  afterwards  break  in  upon  it  %  and  as  to  the  lales  to  £•    "^^ 
and  G.  he  obferved,  that  the  general  rule  is,  that  a  Jtruft^  f  i£»  f  An  oljec« 
reHing  land  to  be  fold  for  tbe  payment  i^  debts  generally ,  does  not  bind  ^ion  havui| 
tbe  purchafor  to  fee  the  money  rightly  applied  i  but  if  it  he  for  ^^j^^ 
payment  of  certain  debts  ^ecifiea  in  a  particular ,  the  purchafor  Undt  are 
muft  iee  a  right  application  $  that  this  cafe  differed,  the  lands  appointed 
Mng  only  charged  with  payment  of  debts,  and  not  ordered  to  be  fold  for  fo^^ijr 
payment,  but  that  it  was  the  fame  thing ;  otherwife,  when  lands  ment  of 
are  charged  generally,  they  can  never  be  difcharged  without  a  dcbugca^ 
luit  in  Oiancery,  which  would  be  very  inconvenient,  befides,  J^^'„^ 
the  drcumftances  of  acquiefcenet  (o  long  as  tUl  1734,  without  in-  [   laa  1 
fifting  on  any  charge  upon  thofe  eftates,  and  ihtfohency  ofB.  be  faid  to 
^l  *732f  and  the  creditors  receiving  their  intereft  regularfy  of  S.  bjpcrfonn. 
^'1730,  who  could  not  be  fuppofed  ignorant  of  ihtpurchafes  ^thebmdt 
made  by  outcry,  and  they  Rving  within  ^or  /^  mUes  of  B*  and  J.  S.  are  fold ; 
n  creditor  being  afubfcribing  vritnefs  to  one  of  the  purchafe  deeds  j  **^^*i^ 
nor  does  it  appear  that  the  purchafors  know  to  whom  the  debts  ]|*^  ^Jy^ 
^ere  owing.    Befides  B*s  being  a  co^ligor  in  three  bonds,  and  charged  for 
having  g^ven  to  another  obligee  bis fongle  bond,  may  be  well  deemed  ^^T^^  ^ 
mfatirfiMMfor  that  bond\  by  aB  which  it  appears  that  the  ere-  the  tnift  is 
ditors  reGedupon  B,  and  therefore  it  is  not  reafonable  that  they  not  per- 
fhould  rcfort  now  to  A.  ■•  eftate.    His  Honour  difmiffed  the  bill  [^^^^ 
with  cofts,  as  to  F.  the  purchafor  of  the  leafehold  only,  and  as  debtt\z« 
to  die  other  defendants,  without  cofts.    Bam.  Chan.  Rep.  7S.  difcharged. 
to  83.  Pafch.  1740.  EUiot  v.  Mcrryman.  df'thfR^ 

obfarved,  that  this  waa  ibc  only  objefUoa  fiecmtngly,  of  any  weight  at  to  thismatter,  and  (kidt 
that  fe  liar  it  la  troe,  that  where  iMids  are  charged  with  paymtmt  efmaMtties^  thofe  landa  will  be 
cfavged  is  the  hands  of  a  puxdiafor ;  becaufe  it  was  the  very  pwrpofe  tf  making  the  lands  a  fund 
Jar  tkaip^ymanU  that  itjmddbe  a  conftant  and fuhjijiing fund  \  but  where  lands  are  not  burthencd 
vkh  loch  a  fobfifting  charge,  the  purchafor  oaje^t  not  to  be  bound  to  look  to  the  application  of 
^K  iBoiKy,  Old  that  lecmt  M  be  •  trae  diftiaoigo.    Bam.  Chan.  &^.  8t.  iaCafe  of  £Uiot  v 


(F)     A£^ed  by  Mi/application  of  tbe  Money. 

!•  TX^HERE  a  deedoftrufl  \s  for  payment  of  debts  in  general,  a  whereno 
purchafor  is  not  affeAed  with  any  mi/application  of  the  cfcditora 
moner ;  otherwife  where  it  is  for  payment  of  debts  particularly  J"  P»'"<^ 
ipecified.    Vera,  260.  Mich.  1684.  Dunch  v.  Kent.  ▼'^^amm 
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tit  pmtwot* 

tmbulatory,  and  if  t  nin  nukes  t  coofeyaiice  in  truft  to  pay  all  his  iSebtt,  mtntiened  in  uJtU* 
duUt  Mud  all  9tker  kis  dehts  ;  as  to  all  the  debts,  bcGdes  thofe  m^ntioncdi  foch  convcyaace  U 
frandttlcDt  againft  a  purchafor.  Cited  N.  Ch.  R.  197.  in  the  Cafe  of  Langton  v.  Afhley.  ao  Car.  t. 
as  adjndnd  by  Lord  Coventry.*— Where  lands  are  to  be  fold  for  payment  of  p^niadar  dthu 
wuMiUM  i*  mJckedtUtf  the  purchafor  rouft  fee  his  mcney  rightly  apflied.  But  if  more  be  lold  than 
is  foftcient  to  pay  the  debts,  that  (hall  not  turn  to  the  prejudice  ofthc  purchafor.  Per  Ld.  Keeper 
Vern.  303.  Hill.  1684.  Spalding  v.  Shalmer. 

If  the  words  of  a  will  are  thus,  /  givt  my  Undt  to  A,  and  B.  in  iruft,  iofiO  to  pay  my  dtkts ;  the 
purchafor  is  lafe,  and  it  does  not  concern  him  to  fee  if  the  debts  are  iatisfied,  elpccially  if  there 
IS  00  fchedule.    •  Chan.  Cafes  a 93.  Culpepper  v«  Aftoo. 

But  if  there  2.  A  pttrchafoT  of  lands  dmfed  to  be  fold  by  exeetOors fir  payment 
vL'"'*"^  jf  dW^/  in  cafe  of  deficiency  of  perfonal  cftate,  is  not  concerned 
fceir  and  whether  there  \^fuffic%€ncj  or  not  \  but  if  he  buy  and  pay,  though 
truftee  to     there  were  fufficient  to  pay  the  debts  out  of  the  perfonal  eftate, 

cwmu'itU  y^*  ^  ^^^  ^^^  ^^  hxA%  againft  the  heir,  and  the  heir  IhaU 

fufficient  take  his  remedy  againft  the  truftee  -,  and  io  if  the  matter  refts 

mt^ce  in  m  account  between  the  heir  and  the  truftee,  his  purchafe  is  fafc, 

altf  ia^  though  the  money  be  misspent  by  the  truftee.     a  Chan.  Cafes 

notice  of  '  115*  Trin*  34  Car.  3.  Culpepper  v.  Afton. 

the  fuit,  lb 

that  if  he  pnrchafe,  it  u  at  his  peril ;  but  fuch  dependanoe  of  fuit  muft  be  real,  and  not  collnfivv. 
s  Chan.Caics  1 16.  ut  ante.— —It  was  agreed  and  refolved,  that  in  this  cafe  a  purchafor  purchafet 
at  his  own  periL  If  the  perfonal  efUte  and  profiu  of  the  land  Ihoiiid  prove  Efficient,  and  after* 
windi  iboiild  prove  infuffident.    Chan.  Cafes  aas.  S.  C. 

3*  Lands  (ixdiereof  part  were  in  jointure)  were  Tefted  m 
irujlees  hj  oB  ofparUament^  tofell  and  to  raife  money  for  btdlding  and 
Jhcking  a  frinting-Aoufe  (burnt  down  in  the  fire  ot  London),  and 
tbeftirplus  to  purchafe  lands  to  he  fettled  to  the  ufes  of  the  marriage  fet'^ 
tlenunt*  Money  was  borrowed  accordingly  upon  a  mortgage^ 
r  J23  1 3Uid  the  queftion  was  between  the  remainder-man  in  tail  under 
the  fettlement,  and  the  mortgagees,  whether  any  more  money 
ought  to  be  charged  on  the  mortgage,  than  what  was  taken  up 
and  employed  according  to  the  truft  of  the  aA  of  parliament. 
It  was  decraed  by  Ld.  C.  Jefieries,  that  there  ought  not,  and 
that  an  account  be  taken  of  how  much  had  been  employed,  and 
the  defendant  on  paying  {o  much,  with  intereft  and  cofts,  dif^ 
.  counting  the  profits  received  by  the  mortgagees,  (hould  be  let  in 
to  redeem ;  though  for  the  mortgagees  it  was  infifted,  that  it 
could  not  be  reafonably  intended  they  could  be  privy  to,  and 
prove  the  laying  out  of  the  money  according  to  the  a£k  of  par- 
liament, and  that  no  one  would  lend  money  upon  the  trufts  of 
an  aft  of  parliament,  if  it  was  incumbent  on  him  to  fee  the 
money  laid  out  according  to  the  a£t,  and  that  fuch  conftnifiion 
could  not  confift  with  the  intention  of  the  aft,  but  utterly  prew 
vent  the  fame.  2  Vern.  S*  pL  3.  Trin«  i686«  Cotterell  and 
iioltT.  Hampfon,  BUl^  &4L 


(G)  Affefted 


(G)    AfFeded  iy  prefumptive  Notice,  and  where 

there  is  a  Settlement. 

^i.  pURCHASORS  coming  in  pendMe  lite,  are  bound.  Toth« 
^    259.  cites  14  Car.  Yeavcly  v.  Yeavely. 

2.  Chancery  has  been  always  very  carefiil  not  to  impeach  pttr«  See  (A}  pt 
chafors  by  prefumptive  notice.     As  tenant  for  life,  remainder  to  V 

his  firft  fon,  mortgaged  for  1500/.  The  deed  of  fettlement 
was  produced,  and  feen  by  the  mortgagee,  who  notwith(hmd«* 
ing  lent  the  money,  being  advifed  that  tenant  for  life,  not  having 
then  any  fon  born,  could  deftroy  the  contingent  remainder,vThttt2% 
there  was  2ifin  born  5  days  before  the  money  lent  j  but  the  rnort- 
gagee  having  no  notice  thereof,  and  having  got  the  deed  of  fet<* 
tletnent,  this  Court  would  not  relieve  againft  him,  but  difmifled 
the  bill.  2  Vem.  159.  cited  per  Rawlinfon  commiiEoner,  as 
the  Cafe  of  Brampton  v.  Barker,  167 1, 

3.  Tenant  for  life  fold  as  tenant  in  fee,  and  the  very  deed  of  fet- 
tlement, at  the  time  of  the  purchaie,  was  produced  and  delivered 
to  the  purchafor  himfelf,  yet  the  Court  would  not  affeft  the 
purchafor  W\Xh  prefumptive  notice,  but  difmifled  the  bill.  2  Vern. 
R.  160.  cited  per  Commif.  Rawlinfon,  as  the  Cafe  of  Philips  v. 
Redhill,  Nov.  1679. 

4.  A.  and  M.  his  wife,  being  tenants  for  life,  remainder  to 
truftees  to  raife  6000 1,  portions,  remainder  in  fee  to  A.  by  deed 
created  a  term  for  taifing  another  6000  L  for  fuch  perfons  as  Mm 

fbould  appoint ',  ^lihfywerfor  A.  and  M.  jointly  to  revoke  the  ufes. 
They  mortgaged  part  thereof  ^r  2000/.  having  before  by  deed 
revoked  pro  tanto  the  former  ufes ;  the  mortgage  recited  both  the  power 
of  revocation,  and  the  execution  of  it.  M.  by  will  appointed  the  6ooo/« 
to  the  pLdntiff,  and  died,  afterwards  A.  married-  defendant,  and 
Jointured  thepremifes  upon  her  \  in  the  fettlement  was  an  exception  of 
the  trufifor  the  6000  /,  portions,  and  of  the  mortgage,  but  no 
mention  made  of  the  other  6000I.  Upon  a  bill  brought  for  the 
6000/.  appointed  by  M.  it  was  infifled  that  the  fecond  wife  was 
a  pm'chafor  without  notice  of  this  incumbrance ;  but  per  Cur. 
there  was  fufficient  notice  in  law,  or  an  implied  notice  ^  for  the 
mortgage  was  excepted  in  the  jointure,  fo  that  they  could  not 
be  ignorant  of  the  mortgage,  and  therefore  ought  to  have  feen 
that^  which  Would  have  led  them  to  the  other  deeds,  in  whicht 
if  purlued  from  one  to  another,  the  whole  cafe  mufl  have  been 
diicovcred  to  them.  Chan.  Cafes  287  to  291.  Mich.  28  Car.  a* 
Bifco  V.  Banbury  (Earl). 

5.  Where  a  purchafor  has  notice  of  a  fettlement  made  after  [   2^4  J 
toamzgjc,  per  Cur.  he  ought  to  have  enquired  of  the  wifie's  re- 
ladons,  who  were  parties  to  the  deed,  whether  it  was  voluntary^ 

or  made jpurfiiant  to  an  agreement  before  marriage,  and  having 
notice  of^the  deed,  mufl  at  his  peril  purchafe»  and  be  bound  to    - 
the  cSeA  and  confequence  of  the  deed.    Z  Vero*  R«  384.  Trio. 
1700*  7errar$  T.Chcrry. 

ht  (H)FaTMr«4 
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(H)     Favoured  after  Length  ofljme. 

S.  p.  Totli*  .1.  yV-N  ancient Jlatute  being  againft  a  purdiafor,  though  no  di-^ 
Mich"(^r.  '^^  proof  on  either  tide,  was  decreed  to  be  cancellecL 

esquch  V.   '  Toth.  258.  cites  II  Jac.  Dom.  Burgh  v.  Woolf. 

KofewdL 

A  purchafor,  axui  thofe  under  whom  he  claimed,  had  been  in  quiet  poffeffi»n  iSyears^  and  then 
the  defcndancy^/  %p  a  mortgage  and  recogniztnce,  but  there  being  no  proof  to  conftrm,  but  that 
the  mortgage  and  recognizance  might  both  be  btisficd,  the  mortgage  wu  decreed  to  be  de« 
livercd  up  and  eanceUed,  and  the  recognizance  to  be  vacatetL  Fin.  R.  s^o.  Pafcb.  b8  Car.  s« 
Abdy  V.  Loveday. 

a.  A  man  was  poffejfed  of  a  leafefir  50  years^  he  dying  inteftafe^ 
the  wfe  adminifierSf  and  mahs  afeoffmeut  to  her  own  ufe,  a  little 
before  her  marriage  with  a  fecond  huiband,  the  f^ff^f  fdls  the 
laitd  for  a  valuable  coniideration,  which  was  enjoyed  many  years 
accordingly  j  efier  the  ^wifis  death  the  fecond  hit/hand  would  avoid 
this  purchafe  by  reafon  of  the  ufe ;  but  the  Court  decreed  that 
the  purchafors  fhould  enjoy  it,  notwithftanding  a  verdi£t  at  law. 
Toth^  223,  224.  cites  Mich.  17  Jac.  Bannifter  v.  Brook. 

3.  Lands  devifed  to  be  fold  for  payment  of  legacies  y  and  the  file  to 
be  made  by  one  of  the  2  legatees,  were  by  him  fold  to  A-  who 
redemifed  the  fame  to  him  for  6  years,  and  after  the  6  years  ex- 
pired, A.  and  the  defendant,  A.'s  heir,  enjoyed  the  fame  22  years 
more,  without  any  demand  of  the  legacies.    This  quiet  po&ffion 
for  28  years  was  held  a  good  title,  and  the  bill  difmifled.    Fin* 
R.  316.  Mich.  29  Car.  2.  Cufie  v.  A(h. 
S.C.tChan.      4.  A.  tenant  in  tail  oizcopyhold^  remainder  to  himfelf  in  fee» 
TteTthli*   purchafed  the  freehold  of  the  lord,  and  then  fells  to  J.  S.  and  dies  ; 
Lord  Chan-  and  after  30  years  poffefjton  the  fon  of  A.  fets  up  a  title  as  ifftu  «r 
cciior  was    fail^    Per  Lord  Chancellor,  the  purchafor  of  the  freehold  (hall 
^Ln'^^fo?*'  at<^^  tl^c  other  eftate,  which  was  but  at  will  \  and  decreed  the 
tbelcopy.     purchafor  to  enjoy  againft  the  iflue  in  tail.    Vem.  393,  Hill- 
koidbemg    ,68r.  Parker  v.  Turner. 

levered 

from  the  manor,  there  is  no  meana  to  bar  it.    But  he  took  time  to  advUSe. 

(I)     Favoured  by  Allowanct. 

Butwberca  1.  'T^HE  hit/band  made  a  leafe  of  the  wtfis  land  to  one  who  was 
flojfterm  Ignorant  of  the  defeafible  title.    The  leffee  bwh  upon  the 

for 6i  years,  ^«^>  and' was  at  great  charge  therein.    The  hufbanddied,       ' 


which  he     the  wife  avoided  the  leafe  at  law,  but  was  compelled  in  equity 

4rtlS^  ^    ^^  i^^^  *  recompcnfe  for  the  building  and  bettering  of  the  lands 

[  12c   ]  f^^  **  ^^'^  ^°  much  the  better  worth  unto  her.    Chan. 'Rep.  5.  in 

•od  aifo  of   the  Earl  of  Oxford's  Cafe.  Mich*  13  Jac.  i.  cites  it  as  the  Cafe  of 

Che  inhen-    Peterfon  V.  Hickman. 

laooeand 

reverfion,  being  in  pofleflion,  had  iaid  OHt  1000/.  in  bmilding^  and  enjoyed  the  fame  till  tbedeilk 
of  the  vendor,  aod  then  the  land  wa«  Tecovercd  by  virtue  of  an  0^  iormsni  enUul^  the  Court  wonlA 
not  relieve  the  purchafor  who  was  plaintifF,  nor  give  defendant  any  coAi;  N.  Chan.  Rep.^57* 
ig  Car.  8.  Needier  v.  Weight.— But  alUwana  for  improvemcma  and  aecefiary  leptntioas 


trere  nude  to  t  pq^cbsfor  of  a  term,  upon  decreeing  t;  to  be  dctive red  up  to  devifees  m  remain- 
der. Tin.  R,  378.  Tiin.  30  Car.  s.  Tomlinlbn  &  al.  v.  Smith.^ —  So  where  it'wa«  after  a  hng 
time  (the  perfoo  daiming  having  been  beyond  fea  ao  years,  and  ignorant  of  his  title  till  after  hia 
return],  m  dnafi  purchaf'j  made,  and  the  laft  purchafor  had  laid  out  money  in  building,  it  waa 
decreed  thai  he  hold  till  fatished,  difcountmg  for  the  proEu  received,  a  Lev.  152.  Mich. 
s;  Car.  t.  in  Chancery,  £dlin  v.  Uadcly. 

7.  A  parthafor,  who  before  his  purchafe  money  paid,  or  deeds  And  where 
executed  [though  not  before  his  contraft  madcj  had  notice  of  a  Jhat^aSdea 
prior  Jettlement,  was  ordered  to  be  allowed  what  he  had  laid  of  a  pur- 
oat  in  lafling  improvements  upon  the  Tenements,  though  made  cbafe  were 
pending  the  fuit.    Jcffcries  C.  Vera.  487.  Mich.  1687.  Walley  i;;^^"**' 
V.  Whalcy,  Gaudy  and  Warner.  though  not 

to  fuch  a 
degice  aa  to  fct  them  aHde,  yet  if,  upon  the  profpe^  of  thetr  being  performed,  he  has  improved 
the  eftate,  it  isreafonable  be  (bould  have  allowance  for  lading  improvements,  provided  he  delivcir 
up  the  articles,  and  account  for  the  profits  ;  but  if  he  goes  to  law  he  mull  not  exped  it.    Cafes 
in  £<iuity  in  Lord  Talbot's  Time,  834.  236.  Hill.  1736.  Savage  v.  Taylor. 

(K)  Dsjputfs  between  Purchafor  and  Purchafor. 


!•   A  PAROL  agreement  and  poffeffion  delivered^  was  decreed  to 
be  performed  againil  a  fuhfequent  purchafor  with  notice, 
who  had  a  conveyance,  and  paid  his  money.    Vem  363.  Hill. 
1675.  Batcher  v.  Stapely. 

2-  Where  a  writ  oi  dower  was  brought  againftfeveral purchafors^ 
the  Court  direffed  that  the  Jberiff'  fhould  ciarge  them  all  proportion^' 
ailji  though  otherwife  the  (heriff  might  have  charged  ail  out  of 
one  party,  and  the  party  could  have  no  remedy  at  law ;  but  in 
equity  they  ought  all  to  be  equally  charged ;  and  therefore  the 
Court  gave  this  direAion.  Freem.  Rep.  227.  pL  234.  Pafch. 
1677.  Anon. 

3.  Thtplmntiff  and  defendant  feveratty  purchafed  the  fame  rever'-  N.  Chan. 
fim  expeBant  on  the  death  of  tenant  for  life.     The  plaintiff  brought  ^^^^^^^ 
a  hill  to  exatmne  witnejfes  for  perpetuating  their  tejlimony^  and  to  be  rcponathe 
admitted  to  try  bis  title  in  the  life  of  tenant  for  life.     But  forafmuch  cafe  thus, 
as  the  purchafor  was  a  defendant,  the  Court  could  do  nothing  in  ^^\^\^^ 
it,  butdifmiiTed  the  plaintii^*'s  bill,  and  he  lod  his  land  for  want  werefeifed 
of  examining  his  witneflTcs.     Cited  by  Lord  CommiiSoner  Raw-  in  fee  of 
Imfon.    2  Vem.  159.  Trin.  1690,  in  Cafe  of  Hitchcox  v.  Sedg-  Jf^^'JJjJ  |^ 
wick,  as  the  cafe  Of  Seybourne  v.  Clifton.  which  j.s. 

had  an  e- 
tec  for  life.  A.  aad  M.  io  16^3,  covenanted  to  levy  ajine  thereof  to  tkeufi  of  A.  and  M  mnd 
tUprvrv^  9J  tkemJwT  lijt^  rematndfr  to  their Jirft  /on  jthe  plaintiff)  in  tail  male,  with  feveral  rc- 
Wadeiaover.  A.fu/vived^  and  then  forged  another  deedt  declaring  the  ufes  oj  the  fine  to  A,  and 
M,  md  the  heirs  ^ikefurviveir.  Under  this  deed  IV,  R,  the  defendant  purchafed  the  lands  from  A, 
i»k>  is  fince  dead,  and  J.  S.  the  tenant  for  life  being  dill  living/ the  plaintiff  exhibited  hii  bill 
la  pcrpccuaCe  the  teftimony  of  witneffes,  to  prove  the  true  and  difprove  the  forged  deed.  The  de* 
foidav  demurred,  a<  being  a  real  purchafor  under  the  pretended  deed,  believing  it  waa  a  true 
apd  ml  deed;  therefore  it  being  to  draw  under  examination  a  matter  of  forgery  againft  a  dead 
pBtkn,  who  could  not  anfwer  forhimfelf,  and  to  get  aid  to  impeach  a  real  purchafor,  he  infifted 
lie  ooghft  not  to  anfwer.  And  upon  debate  it  appearing  that  the  tenant  for  lite  was  iliU  Uving» 
h  ttac  tbe  plaintiff  could  not  try  hia  title  at  law,  and  that  this  Court  is  obliged  to  prcferve  a  tiilo 
itkw,  whidi  by  fuch  impediment  could  not  at  prefent  be  tried,  the  demurrer  waa  over-ruled. 


4*  A.  QD  marriage  with  M.  artidesi  in  confideratim  of6ooL 

Jj  3  portKffi 


126*  puccMoi* 

portHfn  mentioned  as  received  by  him  with  M.  an  infant,  cove- 
nanted with  B.  and  C.  truftecs,  that  if  he  and  his  wife  lived  Tyears^ 
then  in  three  months  *  afterwards^  to  lay  out  10,000/.  in  apurcbafe^ 
end  fettle  it  on'himfelf  for  life,  and  on  M.  for  a  jointure,  &c.  and 
if  be  died  before  afettlement  tnadej  to  leave  her  lo,OOo/.  and  confeffed 
a  judgment  to  B.  and  C.for  performance  of  covenants ;  1 500/.  part 
of  the  6000/.  was  laid  out  in  purchafing  an  annuity  of  100/.  per 
ann.  in  the  exchequer,  in  the  name  of  C.  and  he  gave  a  declara- 
tion of  tnift  to  A.  that  hb  name  was  ufed  in  truft  for  A.  his 
executors  and  adminiftrators  j   J.  S.  lent  A.  1000/.  on  his  af- 
figning  and  depoiiting  the  tallies  and  orders  with  him.     J  S. 
brought  a  bill  to  compel  C.  to  aflign  the  truft,  for  fecuring  his 
1000  /.    But  oh  a  crofs-bill  M.  infiftcd  that  the  annuity  pur  chafed 
•   in  C^s  name  was  to  be  as  a  pledge  till  the  marriage  agreement  per^ 
formed^  and  that  the  tallies,  &c.  were  depofited  in  C.*s  hands 
for  that  purpofe,  but  that  A.  perfuaded  her  to  take  them  out 
of  his  hands,  as  not  fafe  there  i  and  M.  having  fo  done,  A. 
afterwards  took  them  out  of  her  cabinet,  and  delivered  them 
to  J.  S.    The  counfel  for  J,  S.  infiftcd.on  the  ftatute  of  frauds, 
and  that  a  parol  agreement  could  not  be  tacked  to  a  written 
agreement.     But  Cowper  C.  difmiffed  the  bill  of  J.  S.  and  de- 
creed the  100/.  a  year  to  M.  her  hufband  being  broke,  and  faid 
that  though  parol  agreements  are  bound  by  the  ftatute,  and  that 
agreements  are  not  to  be  part  paroly  and  part  in  writings  yet  a 
depofit  or  collateral  fecurity  is  not  within  the  pur^uew  of  the  ftatute  j 
and  faid  that  M.  who  was  married  in  her  infancy,  and  her  truf- 
tecs, who  had  made  an  improvident  agreement  in  writing,  did 
well  afterwards,  upon  recolleftion,  to  get  that  depofit  for  per- 
formance of  the  agreei^ent.     2  Vern.  617.  Mich.  1708.  Hales 
V,  Vanderchem. 
S.  C.  but         5*  A.  by  marriage  articles,  in  confideration  of  the  marriage, 
principally    and  4000  /.  portion,  covenanted  with  B.  his  heirs,  £5*r.  within  6 
"  wnt  of     «^^*^  ^ft^^  ^^V^J  h  ^'  to  fettle  all  his  lands  in  C.  to  himfelf  for 
•dvance-      ^^^  *  remainder  to  truftees  to  preferve,  &c.  remainder  to  the 
mcnt,  and    wife,  remainder  to  the  firft,  &c.  fon  in  tail  male,  remainder  t9 
tohofdf  It  truftees  for  500  years,  to  raife  5000/.  for  daughter's  portions.    The 
Abr.Equity  wifc  died,  leaving  no  other  iffuc  than  one  daughter ;  A.  mar"' 
Cafci  ft49     ried  a  fecond  wife,  and  fettled  the  greateft  part  of  the  lands  in  tie 
clufivl'"'    articles,  without  giving  notice  of  the  articles,  and  had  ifluc  a  fon 
and  a  daughter  by  her,  and  died  inteftate.     It  was  held  by  the 
Mafter  of  the  Rolls,  that  this  5000/.  ought  to  be  made  good 
out  of  the  real  eftate  contrafted  to  be  fettled,  fuppofing  that 
fuch  part  thereof  as  is  left  unfettled  be  fufficient  •,  but  that  it 
muft  be  agreed  that  the  land  aftually  fettled  by  A.  on  his  fecond 
marriage  without  notice,  is  a  good  fettlement  (though  it  be  a 
breach  of  truft),  and  muft  take  place  againft  the  articles,  no 
more  lands  being  liable  to  the  articles  than  are  omitted  out  x}£ 
the  fettlement  on  fuch  fecond  marriage.     2  Wms*s.  Rep.  43^ 
439.    And  Lord  Chanc.  ELing  fignified  the  opinion  of  Mr.  Ju£- 
tice  Price  to  be  (as  to  this  point)  that  the  lands  not  included  in 

the 


At  fettlement  made  on  the  fecond  inarriage»  muft  ftand  liable  for 
railing  the  5000  /•  Ibid.  447.  HilL  1727.  Edwards  v.  Freeman* 

For  more  of  a  Purchafor  in  General,  See  WtfttHUVgt  if(8llB> 

3lomCrdj(»  9arriase»  and  other  proper  Titles. 

And  in  what  Cafes  a  Man  fhail  be  faid  to  be  in,  or  feifed  a*  a 

Purchafor^  or  by  Defccnt,  See  Tit.  fl^lfcntti  t|;rit,  &c« 


(A)    ^ntUvmtt*  ^  "^  3 

t.     y\  S  well  before  as  after  the  cmquefly  the  king,  upon  his  an«  Hawk.  Pl. 
^f\^  tient  demefnes  of  the  crown  of  England^  had  houfes  C.ii4.caifc 
of  httfbandry,  and  ftocks  for  the  fumifliing  of  necefl*ar7  provi-  ^*   ^^ 
fions  for  his  houfehold^  and  the  tenants  of  thofe  manors  did  by  thiametho4 
their  tenures  manure,  till,  &c.  and  reap  the  com  upon  the  kin^s  ^«n^foana 
defmefnes^  mowed  his  meadows,  &c.  repaired  the  fences,  and/^-  blcfomcanA 
firmed  all  necejfarj  things  belonging  to  hujbandry  upon  the  king's  inconvou. 
demefnes:  inrefpeft  of  which  fer vices,  and  to  the  end  they  f°\^** 
might  apfrfy  the  fame  the  better,  they  had  many  liberties  and  ^rfufS^^d 
privileges,  as  that  they  fhould  not  be  fued  out  of  the  Court  of  tfterwanU 
that  manor,  nor  impanelled  of  any  jury  or  inqueft,  nor  appear  Jjj^  j^|^     * 
at  any  other  Court,  but  only  at  the  Court  of  the  faid  manor,  point  ce?* 
noi^be  contributory  to  the  expences  of  the  knights  of  the  ihire  tainofficery 
which  ferve  at  parliament,  nor  pay  any  toll,  &c.  which  liberties  p^^"^, 
and  immunities  continue  to  this  day,  albeit  the  original  caufe  for  hit 
thereof  is  ceafed.  .  a  Inft.  C42,  543.  cap.  2.  houfchoia, 

who  were 
caUcd  purvcyora,  and  claimed  many  privilegea  by  the  prerogative  of  the  croilimi  and  fccoi  t# 
kavc  had  the  pre-emption  of  all  fuch  viduala  aa  were  bought  by  any  to  leli  ag^. 

2.  S.  was  deptdy  purveyor  fir  the  tMf  and  was  fined  (or  mifde-^ 
meanorSf  &c«  And  in  that  cafe  Popham  Ch.  J.  delivered  the 
opinion  of  all  the  juftices  of  England  in  thefe  tluree  points,  ift. 
That  no  purveyor  or  his  deputy  may  take  any  thing  without 

fif^ingofhis  commijjion*  adly.  That  they  cannot  take  woodor  trees 

growing  without  the  confent  of  the  owners,  becaufe  they  belons 

to  the  freehold.     3dly.  That  no  purveyor  may  take  that  which 

a  man  has  provided  for  hit  own  prtmfin^    but  of  that  which 

]s  to  be  fold,  the  king  Ihall  have  the  buying  at  reafonable  prices^ 

Noy  xoi.  StockwelFs Cafe,  cites47£. 3.  i8.  11  H. 4.  28.  Mag. 

Chart,  cap.  21.  and  in  25  E.  3.  B.  R.  Rot.  27.    The  fervants  of 

the  marfhaU  were  prefented  for  taking  1 2  carts  to  carry  the  king's 

prifoners,  where  one  would  have  fufficedf  and  they  had  levied  I O 

marks  for  the  redemption  of  their  carts  and  horfes  \  for  which 

they  were  committed  to  the  marflialfea,  &c. 

3.  12  Car.  2.  24.  Par.  12.  EnaAs  that  110  money  be  taken^  rated^  Htwk.  PL 
P»d^  orUwdfir  anyprovifion^carriages^or  purveyance  fir  the  king\    '/^^Syil 

.  Wid  that  ho  perfon  by  whatever  authority^  by  colour  tf  purveying  fir  that  the 

L  4  ^^ 


i»7 


^wottgmsti 


laws  before  fig  Ung  9r  fueeiftf  (2f r.  JlfoU  take  any  thing  muhaifoever  fhm  sttf 
Sit  l^oT'  I^kj^t  ^  ^^^  his  free  and  fall  confent  \  -  that  no  carriages  be  taken 
found  by  'witbout  lUe  con/int,  that  no  pre-emption  be  claimedy  isfc.  and  the  ^ 
experience  frhder^  at  the  requeft  of  the  party  grieved^  to  be  committed  by  any 
H^dently^  tieighbouring  jujlice  of  the  peace,  or  the  conjlables  of  the  place  where, 
provided      &V.  ////  the  next  fejions,  there  to  be  proceeded  againftfor  the  fame. 

•gainft  the 

oppreflbrt  of  perfoni  employed  for  making  provifiont  for  the  king's  houfehold,  carriaget,  &c» 
and  fevcral  counties  having  been  obliged  to  fuDmit  tp  fundry  compofitions  for  their  redemption^ 
therefore  this  a^  was  Made.  -  But  fdft.  6.  fayt,  that  this  univcrlal  and  abfolutc  reftraioc  bavins' 
been  found  inconvenient,  it  was  enaded  by  13  &  14  Car.  a.  ao.  which  has  been  often  continued 
by  fubfcqueot  ftatutcs,  that  the  officers  of  the  navy  may  prefa  carriages  for  the  ufe  of  the  navy  and 
'  Ordaaaoey  purfuant  to  the  regulatioQS  tt^eio  prefcribed. 


£lttate  3lncumbrat)!t 


(A)    Lies  in  what  Cafet,  and  where. 


C  ia8  ] 

*  la  an  ori* 
final  writ, 
nod  fliall 
|0ueotttof 
theCban- 
ceryi  and 
not  out  of 
C.  B.  F.  N. 
B.  48.  (6) 

S.  P.  For  i«  (giUARE  Incumbravit  ought  to  be  fued  in  the  county  where  the 
S^  bSiop^        '=^church  is,  bccaufc  the  wrong  is  done  here.    F.  N.  B. 

Iban  be  48.  (D) 

oufted,  and 

the  rlcrk  of  the  party  put  in.    Per  Yelverton,  Br.  Quare  Incumbravit,  pi.  4.  cites  38  H.  6.  15. 

•»3.  C.  Cited  7  Rep.'  3.  a.  but  (ays  that  in  the  cafe  of  the  king  it  is  otberwifej  and  cites  4  £  9  ^. 

And>  bj         2.  Per  Thorpi  if  the  bi/hcp  incumbers  where  no  debate  or  difpute 

2L' bJikop  ^^  7^  *"*  ^'^"*  ^^*  ^'  ^-  ®'  4^-  (^)  ***  ^^  "^  "^^^  ^^^ 
inmmbtr      (a)  citcs  17  £.  3.  74.  b.  21  £•  3.  Quare  Incumbravit.  3. 

waithin  the 

fx  months^  though  no  plea  be  pending,  which  was  admitted  by  Hill  and  Pole,  and  that  there 
fliall  be  a  fpeoai  count,  and  not  of  a  recovery*  F.  N.  B.  48.  (D)  in  the  new  Notes  there  (a) 
ciici  t8£.3.  17- b. 

« 

3.  The  lung  mayfae  a  quare  incumbravit  in  B.  R.  although  the 
record  of  recovery  be  in  C  B.  but  a  common  per/on  cannot  do  ib» 
F.  N.  B.  48.  (E) 

4*  Quare  incumbravit  may  be  Aied  in  C.  B.  although  the 
^^tvr^be  removed  into  B.  R.  by  z  writ  o£  error,  or  into  the  trea- 
fury  (  but  if  the  record  be  in  B.  R.  it  feems  then  that  the  party 
fliall  fue  the  Quare  Incumbravit  there,  &c.  F.  N.  B.  ii8.  (F) 

5.  After  the  ne  admittas  delivered,  if  the  6  months  pafs,  the 
Whop  may  prefenthis  clerk  for  lapfe,  and  fhall  not  be  charged  by 
tae  Quare  Incumbravit  for  that  prefentation ;  to  it  (eems  he 
cannot  adnut  the  clerk  of  the  other  man  after  the  6  months  paft^ 
for  dut  fiiall  be  againft  the  writ  of  ne  admittas  delivered  unto 
\  and^Co  if  the  HJbep  doprefenttbederkoftbe  other  party  f/}^. 


Ae  6  mmths^  who  had  prefented  unto  him  before,  that  prefenN 
ment  makes  title  to  the  party,  although  it  be  after  the  6  months  \ 
\j  which  it  feems  that  the  Quare  Incumbravit  lies  then  for  th^ 
irty;    F.  N,  B  48.  (L) 

6.  If  a  man  hath  a  writ  of  right  rfadvowfin  pending  betwixt  him 
and  another,  and  the  church  voids  pending  the  writ,  the  plaintiff 
ifaall  not  have  a  ne  admittas  to  the  bilhop,  nor  the  writ  of 
Quare  Incumbravit,  although  the  hijbcp  incumhers  the  church  \  for 
the  demandant  fhall  not  recover  the  prefentment  upon  this  writ, 
but  the  advowfonj  and  if  he  hath  title  to  prefent,  he  may  pre- 
ient,  and  have  a  Quare  Impedit  if  he  be  difturbed.    F.  N.  B« 

*^'(^ 

7.  QjMure  Incumbravit  doth  w/&i«/«i;j5^//i///wWi^r^OTi«v 
ij  judgment  of  Court.  F.  N.  B  48(E) 

8.  If  the  bifhop  do  incumber  the  church  before  the  writ  of  ni 
adnuttas  fuedy  then  the  party  ihall  have  a  Quare  Impedit,  and 
not  Quare  Incumbravit ;  ror  the  bifhop  cannot  have  notice 
until  the  ne  admittas  be  delivered  unto  him ;  and  if  the  tyhop 
after  the  ne  admittas  delivered  unto  him  admits  his  clerks  for  vjhom 
it  is  found  kf  the  jure  patronatusy  yet  the  other  party  fliall  have 
^uare  incumbravit  againft  him*    F*  N.  B.  48.  (H) 

(B)     When  and  How^  and  Proceedings  therein^.    [  lap  ] 

t.  p^    N.  B.  48  (F)  in  the  new  notes  there  (b)  fays,  that  in 
.    *  •  Quare  Incumbravit  it  was  adjudged  per  Thorp  and 
Green,    i.  That  one  ihall  have  oyer  of  the  record*     2.  That  one  ' 

fhall  have  this  writ  before  Judgment.  3.  That  the  writ  fhall  be 
retumaUe  in  the  fame  Court,  where  the  original  judgment  was 
given.  4.  That  where  the  writfuppofes  the  plea  pending  toucbir^ 
the  church,  it  is  good.  5.  That  the  writ  ihall  not  makemention^ 
the  place  were  the  recovery  was  had«  6.  It  need  not  mention  whether 
he  incumbered  within,  or  after  the  6  months,  but  that  Ihall  come 
by  way  of  aniwer*  7.  If  one  recovers  within  the  6  months,  and 
the  biihop  incumbers,  he  ihall  have  a  Quare  Incumbravit  within 
the  6  months.  8.  It  is  no  plea  that  the  record  is  removed  by  error. 
17  £•  3.  50.  54,  74.  or  that  he  has  received  the plaintifs  clerk  at 
his  nomination.    21  E.  3  3*  a 

2.  <^are  incumbravit  doth  not  lie  until  the  party  hath  fued  the  ibia.  in  the 
ynk  o£  m  admittas  unto  the  biihop«  F  N.B.  48.  (H)  NcwNm 

^  .  Ibcrc  d) 

dcet  19  £.  d-  Qpxit  Incttmbnnti  t  &  t8  E.  5  17.  Aoconiaiit* 

3.  J^er  a  nenjiiit  in  quare  incumbravit  a  man  may  havp  s.  p.  p.  n. 
aiiotfaer^writ  of  quare  incumbravit,  Bn  Quare  Incombravit^  ^*  ^^  ^^^ 
PL5.  dtaF.N.B*48» 


(C)  CMHt 


n 


1 29  flttace  3incuiD&rat)(t 

(C)     Count.     Pleadings^  and  Judgment. 

Aquare  in-  j.  jjf  21  E.  I.  it  was  adjudged,  that  a  man  fliall  have  quare 

cumbravu  I    .  i_       •  -w  !•  •         r  •     ^1. 

wubrought  incumbravit  wUhota  making  mention  of  any  recovery  m  toe 

by  the  te-  twiV,  or  in  the  count ;  but  by  the  rule  of  the  Regifter  he  ought 
iMiit  of  one  to  mention  the  recovery ;  and  that  fcems  to  be  the  better  opinion. 
^^,S;     F.N.B.48.(K) 

Sifi<^  iJLxtUr^  aod  counted  that  the  church  avoided  the  13th  of  April,  by  the  death  of  J.  S. 
•nd  that  debate  arofe  between  him  and  Wm.  Champernooni  and  that  the  plainiiif  recovered  in 
•  quare  impedit ;  and  that  pending  that  fuit,  he  delivered  to  the  bifhop  a  piohibition  at  fuch  a' 
place,  and  that  the  biOiop  inoumb<Ted  within  the  6  months ;  the  bifhop^pleads  and  (hews,  that  the 
quare  impedit  b«ic  date  the  9th  of  ApriK  and  fo  was  brought  in  wrong  to  the  incumbent,  fed 
non  allocatur;  for  fuppofe  it  was  brought  living  the  patron,  if  the  parfon  dies  pending  the  plea« 
and  the  bifliop  incumber  it,  and  afterwards  the  plaintiff  recovers,  a  quare  impedit  lies ;  where* 
upon  the  bilhop,  taking  no  notice  of  the  prohibition  ferved  on  him,  ple^is,  that  the  church  had 
been  void  \%  months,  and  that  6  months  paiTed  before  the  recovery,  whereby  the  bifl&op  pre- 
lented  as  ordinary,  abfque  hoc,  that  he  incumbered  within  the  6  months,  and  refolved  tbs^  what 
is  faid  of  the  time  of  the  avoidance  (hall  not  go  to  the  incumbrance  ;  wherefore  Pole,  ^c,  took 
ijue,  whetktT  he  incumbered  within  6  nmths  after  the  avoidante^  &g.  F.  N.  B.  48  (K)  in  the  Nous 
there  ^aj  cites  18  £.  3.  17. 

2.  The  plaintiff  need  not  count  that  the  hijhop  refufed  his  clerk^ 
for  the  incumbravit  is  a  refufaL  F.  N.  B.  48.  (H)  in  the  new 
Notes  there  (d)  cites  18  E.  3.  17.  b. 

3.  Note ;  this  wr/V  has  been  adjudged  goodj  nvithout  faying  be- 
fort  tvhat  jujitces  he  recovered.   ¥.  N.  B.  48  (L)  in  the  new  Notes 

there  (b)  cites  18  E.  3.  17. 

4.  Quare  incumbravit  was  brought  bfT.  againft  the  Bifhop  of 
Ex€ter,  it  wzs  found  by  verdift  of  inqueft,  that  the  bi/bop  had  in^ 
cumbered  the  church  after  the  prohibition  of  ne  admittai  delivered  to 
him,  and  within  the  6  months  after  the  voidance^  to  the  damage  of 
200  marks,  by  which  it  was  awarded,  that  he  recover  the  da- 
mages taxed  by  the  inqueft,  znd  ^  writ  for  the  plaintiff  awarded 

I    130   ]  /(» difincumber  the  churchy  direfted  to  the  bifhop,  and  Thorp  prayed 
that  his  temporalities  fhould  hcfeifedfir  the  contempt  prefcntcd  by 
the  verdift  j  but  the  Court  denied  it ;  contra  in  attachment  uftn 
a  prohibition^  if  the  bifhop  be  attainted  thereof;  and  firft  the 
bifhop  would  have  srrefled  the  inquefl,  alledging  that  he  had 
received  the  clerk  of  the  plaintiff^  and  at  his  nomination  had  in- 
ftituted  him,  et  non  allocatur,  per  Cur.  quod  nota,    Br.  Quare 
Incumbravit,  pi.  i.  cites  21  E.  3.  3. 
Tlw  day  in        S'  ^^  quare  incumbravit  the  plaintiflF  counted  that  he  brought  a 
thit  writ  u  prohibition  to  the  bifhop  fuch  a  day  not  to  receive  the  clerk  to  the  church 
^^o^^\!^  Pff^ding  a  plea  in  the  Common  Pleas  not  difcuffedy  after  which  day  be 
dayrihepro-  ifwumbered  the  churchy  and  the  defendant  faid  that  he  did  not  dt^ 
j**r*!^J**  ^'^'^  the  prohibition  to  him  the  fame  day,  but  another  day  efterwards^ 
u^on^lnd    W^^^  which  day  he  had  received  T.  C.  to  the  fame  church,  be- 
whether  he   caule  he  did  not  know  of  any  plea,  cdffque  hoc,  that  he  received  T* 
incumbered  Q.  after  the  prohibition  delivered,  prif  j  and  upon  this  the  ifluc 
Br?*liruea     ^^.  ^^kcn,  and  found  for  the  bifhop,  and  the  other  brought 
joined,  pi.    attaint,  &c.    Br.  Quare  Incumbravit,  pi.  3,  cites  21  £•  3*  42* 

38.  cites 

21  £.  3.  45.— -n<  ijfuf  in  that  caCe  fliall  Mt  be  on  the  dgythtii  tbeprohibitm  tm  ddhere^  Sme 

wketh^ 
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mtkttker  ke  rtcehed  the  clerk  htfort  the  frohihUion  Jelitered  or  noi,    P.  N.  B.  4S.  (H)  in  the  new 
Notes  there  (c)  cites  tg  £.  31  Quare  locumbravi'.  a. 

6.  The  patron  med  notjbew  the  right  tf  patronage  to  be  in  him^ 
for  the  ne*admitta$  with  the  recovery  gives  him  the  ai£lion» 
though  he  be  not  the  true  paU'on.  F.  N.  B«  48.  (H.)  in  the 
new  Notes  there  (d)  cites  8  R.  2.  Quare  Impedit  199. 

7.  In  quare  incumbravit  he  ihall  have  judgment  to  recover 
damages f  mid  alfo  his  prefentment  \  hut  fo  ihall  he  not  have  in  quare 
fion  admifit,  but  only  damages.  F.  N.  B.  48.  (I) 


8.  If  a  man  be  nonfuited  in  writ  of  quare  imcumbravit,  he 
may  have  another  writ  of  quare  incumbravit,  and  may  vary  from 
bis  Jirfl  county  and  it  is  a  good  pka  in  quare  incumbravit»  that  be 
did  net  incumber  after  the  prohibition  delivered  to  him»  F.  N.  B.  48. 
<M)  (N) 

9.  If  a  man  hath  a  qtutre  impedit  depending^  and  befues  a  ne 
admittas  to  the  bifhop,  and  afterwards  the  hi/hop  incumbers  the 
church  within  the  6  months  with  his  chaplain,  or  with  the  de- 
fendant's chaplain,  then  the  plaintiff  fhall  have  quare  ihcum* 
bravit.  F.N.B.48*  (O). 

for  more  of  Quare  Incumbravit  in  Qeneral,  See  ^rcfftttUtell 

and  other  proper  Titles. 


F.  N.  B.  48 

(I)  in  the 
new  Notes 
there  (c) 
cites  21  £.3»- 
accordant. 

Br.  Ouare 
Incuinbrs- 
vit,  pi.  ,5. 
cites  S.  €• 
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lUttare  non  :^Dmtlit 


(A)     Lies  in  what  Cafes ^  and  in  what  Courts 

I.  TF  one  h2S  Judgment  in  a  quare  impedit,  and  zwrit  is 
X  awarded  to  the  bi/hop^  and  the  bifhop  refufes  to  admit  the 
plaintiff's  derk,  the  plaintiff  upon  this  collateral  matter  of  re- 
fiifal  may  have  a  writ  of  quare  non  admifit.  8  Rep«  I42,  b. 
in  Dr.  Drury*s  Cafe—cites  •  a6  E.  3.  75,  b.  Per  Wilby  and 
HilL 

a*  In  Quare  Impedit  by  Xhe  grantee  of  the  next  pre/entationy  the 
plaintiff  recovered,  and  had  writ  to  the  bijhopy  who  returned  that 
the  Jirf  prefentee  of  the  di/hrber  had  refignedy  and  another  is  in,  and 
the  plaintiff  would  have  taken  averment  agmnft  the  bilbop  that  ne 
refigna  pasy  and  was  not  fuffered  \  for  the  bifhop  is  only  an  officer 
in  this  cafe,  and  has  no  day  in  Court  to  plead,  nor  the  Court 
cannot  compel  him  to  anfwer  to  the  averment  of  the  party  with* 
oot  an  original^  upon  which  the  Court  bid  him  fue  writ  of  Quare 

non 


•  Thi. 
(hould  be 

pi.  97.  — 
See(n)  pL 
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Br.  Aver- 
in(nt,pl.s3» 
citet  S.'  C, 

— F.  N.  B. 
47.  (I)  the 
note  in  the 
marg.  citea 

SI  <.  7*  a» 
S.P. 


ic3 1  iD«iirre  non  arnniCt 

non  Admifit  if  he  would.    Br.  Quare  non  Admiiit.  pi.  2.  cites 

ai  H,  7,  8. 
If  the  kin^  3-  If  a  man  recovers  an  advowfon,  and  hath  a  writ  unto  the 
'7^^N**"  bifhop  to  admit  his  clerk,  and  he  will  not  admit  him  ;  then  the 
menu*  C.  party  may  fue  an  alias  and  pluries,  or  attachment,  &c  or  may 
B.  yet  he  fuc  a  writ  out  of  tbe  chancerjj  or  oujt  of  C.  B.  at  his  election,  dc 
^n*non  Qh.^^  "°"  Admiiit,  as  well  in  the  term  time,  as  in  the  vacation  ; 
MdmfiUn     but  the  beft  is  in  term  time  to  fue  in  C.  B.  F.  N.  B.  47.  (C) 

£.  k.  be- 
fore bimfclf.    F.  N.  B.  47.  (D) 

4*  If  the   bifhop  rrfufes  the  king^s  prefentee,    and  ^emoaris 
'    admits  bimf  yet  the  kmg  fliall  have  Quare  non  Admiiit  againil 
him  for  that  refiifal  $  and /&  ihall  a  common  per/on  ia  like  manner 
have,  as  I  conceive.    F.  N.  B.  47  (L) 

5*  If  a  man  recovers  m  a  Quare  Impedit  his  prefentment  tento  a 
chapel,  which  is  donative,  then  I  think  that  he  fhall  have  a  %vrit 
to  thejberjfto  ppt  the  clerk  who  recovered  into  pofleifion.  F. 
N.  B.  48.  (A) 

(B)    Againft  whom, 

I'.  TF  the  vicar-general  refufe  to  admit  the  clerk,  the  Quare  non 

^  Admiiit  ihall  be  brought  againil  the  biihop  for  that  re- 

fiifal;  and  if  the  biihop  do  relufe  the  clerk,  and  afterwards  dieth 

Quare  non  Admiiit  is  maintainable  againft  the  guardian  ef  tbe 

J^ritualities  for  this  rcfiifal  made  by  the  bifhop.    Tamen  quaere* 

F.  N.  B.  47  (I) 

2.  Quare  non  Admiiit  was  maintainable  againil  the  hifiofs 
official.     Y,  N.  B.  47  (N).  cites  Mich.  c^^E.  3. 

3.  In  a  Quare  Impedit  the  plaintiff  had  judgment,  and  a  writ 
awarded  to  tKe  biihop  ',  if  upon  this  writ  the  bijbop  makes  afalfi 
return,  the  plaintiff  may  have  a  Qimre  non  Admi£t  againil  him. 
D.  260.  a.  pi.  21.  Pafch.  9  Eliz.  Bwett  s  Cafe. 

pifa-'^^    (C)  *  When,  and  where i  And  Proceedings  therein. 

So  where  >•  1  ^  Quare  non  Admiiit  the'iheriff  0/  the  diftrefs  returned  mbil^ 
froccfi  iffued  ^  &c.  and  per  Richil,  becaufe  the  hi/hop  has  ajfets  in  Walts,  to 
to  Ok€  county  ^]^ich  this  county  where  the  procefs  ijfued  is  adjoining,  therefore  he 
tJUOMnty  ihall  be  amerced,  becaufe  he  might  have  diifarained  there.  Br. 
PdUtine,     Procefs,  pi.. 30.  cites  3  H.  4. 4. 

whicrh  aU 

the  jufticcs  denied,  upon  which  the  plaiotiff  laid  that  the  defendant  hadaflett  in  Loadoo,  and 
nrayed  procefii  there,  and  had  difticb  there;  nota.  fir.  Procefs,  pi.  30.  citea  3  H.  4. 4.— »Bf. 
mccit*  pi.  S3t.  cites  S.  C. 

a.  If  a  common  perfon  do  recover  in  a  Quare  Impedit  in  C.  B. 

and  the  record  is  removed  by  a  writ  of  error  into  B*  R-  and  there 

[.  132  ]  e^firmed,  then  he  (hall  have  a  writ  unto  the  biihop  there»  and 

ovght  ta  fue  Quart  non  Admifit  agaiuft  the  biflkop  thcte  upon 

the 


r 

I 
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<ht  record,  otherwifc  not ;  after  the  record  removed  by  a  writ 
of  crror^  the  plaintiff,  who  recovered,  ihall  not  have  Quarenon 
Admifit  until  the  judgment  be  affiirmed  in  B.  R.     F^  N.  B« 

47(E) 

3.  One  dgfeniantjball  nvt  have  oyer  of  the  record.     F.  N.  B.  (E) 

is  the  new  notes  there  (a)  fays  vide  hie  48  F.  16  E.  3.  Quarenoa 
Admifit  3.  But  by  Hill,  if  the  record  be  in  ^naher^ace^  the 
jupcesfiiallfurceafe  till  thej  have  inJheHed  tht  record.  See  Accor- 
dant 17  E.  3.  ^5.  by  Shard,  in  a  Quare  non  Admifit  in  the  rolls  5 
for  the  rcverfal  of  the  firft  judgment  is  a  revcrfal  of  the  ad  \ 
bat  cites  26  E.  3 .  35.  contra,  and  fays  quaere  hie,  if  it  be  a  new 
orighiaL    Note  alfo  26  E.  3.  75.  accordant. 

4.  The  Quare  non  Admifit  ought  to  be  fued  in  the  county  tuhere  7  Rep.  3. 
ibe  hifiop  refufed  the  plaintiff's  clerk,  F.  N.  B.  47.  F.  «. 'c.  cued, 

snd  that  it. 
fiall  not  be  brought  iii  the  county  where  the  church  la  ;  for  damages  only  are  to  be  recovered* 
and  the  refa£il  is  the  commencement  of  the  tort  and  ground  of  the  a£lion,  and  fo  is  tlie  book 

tdjudgcd  in  38  H.  6.  14  &  15. D.  40.  pi.  69.  cites  38  H.  6.  14.  b.    15  E.  4.  19.  a.  40  E.  3. 

7- 4*  where  the  piaintijr  recovered  in  quare  impedit  in  the  county  of  Devon,  and  delivered  the 
writ  to  the  bifhop  in  Middlcfcx,  and  he  refufed  the  clerk,  and  it  was  ruled,  thai  becaufe  the  quare 
Bon  admiik  was  brought  in  Devon  it  abated,  and  that  it  ihould  have  been  brought  where  the  re- 
fuial  was ;  for  there  commenced  the  plaintiff's  giief. 

(D)     Pleadings  and  Judgment. 

I.  ]F  a  man  recovers  in  Quare  Impedit  ^gainft  him  who  has  no^ 
*  things  the  very  patron  may  difturb  the  execution,  and  by 
this  the  bifhop  (hall  be  excufed  in  Quare  non  Admiiit.     Br. 
Quare  non  Admifit,  pi.  4.  cites  7  H,  4.  2^. 

2.  If  the  bifhop  admits  a  clerk,  it  is  good  *  plea  for  him  in  *  s.  p.  f« 
QttSkrenoa  Admifit,  that  he  has  admitted  theclerk  of  the  plaintiff,  and  ^*  B*  47* 
•wJIp  ietters  to  the  archdeacon  fo  indu3  him,  without  faying  that  he  is  Fiuherbcrt 
induced  J  for  it  is  a  good  excufe  to  the  bifliop,  though  the  arch'  feys,  he 
deac$n  refufes  to  induft  him ;  for  there  the  plaintiff  fliall  have  his  *?°*^5^*jr 
fuit  againft  the  archdeacon  in  the  Spiritual  Court,  and  recover  irchdcacon 
damages  againft  him  \    for  the  induction  is  fpiritual.     £r«  Quare  refufes  to 
non  Admifit.  pi.  3.  cites  34  H,  6.  14.  ^I^kf  thS 

the  clerk  (hall  have  an  afiion  on  the  cafe  agatuft  the  archdeacon,  becaufe  the  induf^ion  is  a  tem* 
poral  a£t ;  as  if  the  (hcriff  upon  habere  facias  feifmam  will  not  admit  him  into  poffefiion,  he  (hall 
have  an  alias  &  pluriea,  and  atuchment  againft  him ;  but  fome  have  {aid,  that  he  (hall  have  a 
dtxtian  Ygaii^the  archdeacon  in  the  Spiritual  Court,  and  pimifh'him  there:  for  perhaps  he 
mMj  dUedge  a  facial  caufi^  for  which  l>y  the  fpiritual  law  he  ought  not  to  be  indtt^bdy  which 
cau£e  cannot  be  determined  in  the  Temporal  Court*    Ideo  Quxre.  Ibid. 

3.  If  a  man  recover  againft  J.  F,  in  ^uare  Impedtt,  and  has  a  S.P.  F.N.B. 
writ  to  the  biihop,  and  he  refufes  to  admit  his  clerk,  and  he  3;  pf^ij^ 
brings  Quare  non  Admifit,  and  the  biihop  fays,  that  the  church  by  Frifotto 
is  btigiaushetween  the  plaintiff  and  aflranger,  this  is  a  good  plea.  **J*' ^^. 
Br.  Quare  Impedit,  pL  la.  tites  33  H.  6.  12  &  32.    34  H.  6.  ^^^^ 

tl.  38.  and  35  H.6.  l8.  £.  a.quod 

nota;  for 
there  r^oveiy  (hall  not  bind  the  btfliop  nor  the  (Iranger,  and  it  may  be  that  the  recovery  is  by 
otite,  ^  withoQt  title ;  but  as  to  him  againft  whom  the  recovery  ii  had,  it  is  no  plea,  that  it  it 
UiffOQt  between  them,  for  litca  ills  fum  4etenninat»s  by  th&  recovery  o£  which,  the  biftiop 
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Ctuare  ttotraimtdrc; 


(at  it  lieenu)  ii  bound  to  take  notice ;  quod  noti»  a  good  cile.  Br*  Quare  non  Admtfit,  pL  O 
cites  34  U.  &  41.    ' 

4.  In  this  writ  he  mufi  recite  the  reeeverj.  F.  N.  B.  47.  (C.) 
5  In  the  quare  non  admifit  he  ihall  recover  otity  damages^ 
and  fhail  not  have  his  clerk  admitted  by  this  writ.    F.  N.  B« 

47-  (G) 
L   ^33   ]       ^-  '^^  biffaop  is  mt  bound  to  admit  the  clerk,  if  the  church  be 
And  note,   fiiUofthe  prefentment  of  another  party  who  is  not  partjr  to  the  rcco- 
ftlll'bc  «-  ^07-    F-  N.  B,  47.  (K) 

cufcd,  if  he 

return  the  (whole)  matter  on  the  writ  ad  admittcndnm  clencnm ;  whereupon  the  party  mty 
bave  a  quaie  non  »dmi(it  againft  the  bifhop,  to  try  the  truth  of  the  return :  and  alfo  a  fcire 
ladat  againft  the  incumbent,  to  try  his  title.  F.  N.  B.  47.  (K)  in  the  new  Notes  there  (a)  citea 
^Elis.  Dyera6o.  a.    Bafiet*i  Cafe. 

Alfot  if  the  btfliop  be  inhibited  by  the  archbifhop  to  admit  the  clerk,  he  (hall  be  excofedt 
and  a  writ  fliali  iflue  to  the  prefidcnt  of  the  Arches.  F.  N.  B.  47.  (K)  in  the  new  Notci  there  (a) 
citea  ParL  aa  £•  3.  N.  63. 

7.  In  a  quare  non  admifit  the  bifhop^  ma7y2ry>  that  he  did  pre* 
fent  by  lapfe.     F.  N.  B.  47.  (M) 

8.  Archbifliop  of  York  refufed  the  prefentee  of  E.  i.  becaufe  the 
pope^  by  way  of  provifion^  had  conferred  it  on  another  \  whereupon  the 
king  brought  a  quare  non  admifit.  Th^  archbi/bop  pleaded^  thai 
the  pope  had  a  long  time  before  provided  to  the  faid  church,  as 
one  having  fupreme  authority;  and  that  he  neither  dared,  nor  bad 
power  to  put  out  him  who  was  in  poffeffon  by  the  pop/ s  bull.  But  for 
this  contempt,  in  refufing  to  execute  the  king's  command,  the 
lands  of  his  biihoprick  were  fcifed  into  the  king's  hands,  and 
loft  during  his  life.  5  Rep.  1 2.  in  the  Cafe  of  the  king's  Ecde- 
fiaftical  law. 

•  This  ia  9*  If  one  has  judgment  in  a  Quare  Impedit,  and  the  defendant 

ftiifprintfd,  reverfes  the  judgment^  and  after  the  plaintiff  in  the  Quare  Impedit 
J^^^^g^Jf  brings  a  writ  of  Quiare  non  Admifit,  the  defendant  may  plead 
75-  ?!•  97"  ^^  ^^^  record.  8  Rep.  142.  b.  in  Dr.  DRURrt  Cafe,  cites  •atf 
And  there    E.  3.  7C.  b.    Per  Wilby  and  Hill. 

Stouf.  did  ^/^,  ^ 

that  if  the  party  rcUnquifbes  his  damages,  and  takes  a  writ  to  the  bifliop,  who  refuies  the  pre* 
(cntee,  in  fuch  cafe,  if  the  quare  non  admifit  cannot  be  matntained|^  the  party  (hall  never  itfott 
back  ajaio  to  have  bis  damages. 

For  more  of  Quare  non  Admifit  in  General,  See  ^ttfttttltJm^ 

and  other  Proper  Titles* 


% 
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he  hat.  Co. 
t— >i— — —  I  Lilt,  iti.a. 

— It  i^efi 
tfi  we/i  i§ 

(A)     Pkadable  of  what  Tbingu  T'i'^t!^ 

fi% ;  and  fo 

I.  TN  ^^^  <frent^  he  ivho  prefer ibes  in  him  and  his  anceftors^  u  tbecom- 
X  and  in  thofe  whofc  eftate  he  has,  ought  to  (hew  deed  of  ^^J^^  -^ 
the  rent;  for  que  eftate  cannot  be  of  rent  without  deed,  upon  pie^diog  a 
which  the  plaiiitiff  fhewed  a  deed  of  the  grant  of  the  rent  to  his  oue  ciUia. 
ancefior,  but  did  not  fliew  any  deed  of  commencement  of  the  ^   ^^'f*  ^^ 
rent,  and  therefore  ill  by  the  bicft  opinion  -,   for  a  man  may  pre-  pLmcr  v. 
fcribe  inliim  and  his  anceftors,  &c.  without  fliewing  deed,  but  Humphrey. 
not  in  que  eftate  of  a  thing  which  cannot  be  granted  without  IJ^jf^"^ 
deed,  unlefs  he  fhews  deed  thereof..  Contra,  of  acquittal  m  him,  fn  rent  in 
and  thofe  whofe  eftate  the  lord  has  in  the  fcigniory,  or  of  common  him  and  in 
ttppendant,  oat  eftowrs  appendant,  &c.  there  he  may  prefcribe,  [    '34  ] 
by  Que  Eftate  without  (hewing  deed.    Br.  Prefcription,  pi.  29.  ^^2"  hat 

cites  24  £•  3 .  23,  39*  in  the  fame 

rent,  and 
it  wat  not  accepted.    Br.  Prefcription,  pi.  68.  citei  6  E.  4.  3.— Br.  Aid,  pi.  tt8.  cites  S.  Gl 
BmBrooke  fays.  Sec  Littleton  thereof,  tit   Rents,  that  he  ought  to  fhew  deed  where  be 
jMcTcribes  in  a  thing  which  cannot  ptii  hy  grant  without  dced>  as  appears  there.    Br.  Prdcrsp« 
ticMi  pL68. 

2,  In  fonnedon  the  tenant  may  rebut  by  nvarranij  by  Que  J'*  rorme- 
£ftate,  nmthout  Jbewing  bow  be  has  his  ejtate*    Contrary y  ofvoucBte  citesi^klo. 
Bs»  Que  Eftate,  pL  5.  cites  42  £,  3.  19.  s.  c. 

3*  ui  replevin  it  was  faid  by  Fineux  and  others,  that  a  man  s.  P.  Co, 
cuuiol  prefcribe  in  a  thing  which  *  goes  by  grant  by  a  que  efiate^  as  ^^  p**^ 
^leetj  f hundred,  rent,  common,  &c.     Contra,  of  a  thing  which  coke."  a 
may  be  Xpctrcelof^  manor,  or  appendant  to  a  manor  or  office,  there  Bulft.  aaS. 
he  may  prefcribe  in  the  principal  by  que  eftate,  and  then  the  in-  ^^^^  J^ 
ddent  or  appendency  goes  with  it.  Br,  Que  Eftate,  pi.  30.  cites  tafe  of  Ba^ 

12  H.  7.  16.  1 8.  bingtonv. 

Matthews. 
«— SL  F.  Sid.  B98.  Mich.  18  Or.  a.  Coalesv.  Wade.— Lev.  190.  S.  C. 

*  S.  P.  But  contra  of  lands.    Br.  Titles,  pL  53.  cites  18  £.  4.  10. 

f  S.*P.  Br.  Prelcription,  pi.  6e.  cites  isH.7. 15.-— S.  P.  Per  Kingfmill.  Ow.  146.  Pafch.* 

40  Elix.  in  the  Cafe  of  Gooiey  v.  Pot. S.  P.  Per  Hale  Ch.  B.  Hard.  459.  in  the  Cafe  of  the 

iUloniey  General  ▼.  Meiler. 

}S.  P.  Mod.  33s.  HilL  e8&  89  Car.  ».  C.  B.  James  v.  Johnfon.«>~8  Mod.  144.  S.  C— 
Of  tU  things  which  lie  in  grant,  and  wkertofa  man  cannot  S<  £j[cij<d  ajrainfi  his  wili,  a  man  fliall 
not  plead  a  que  eftate.  Per  Williams,  who  calls  it  Littleton's  rule.  Owen  146.  Pafch.  40  £lii« 
C  B.  GoQfey  V.  Pot.  But  in  fuch  cafe  he  ought  to  entitle  himfelf  by  the  giant.  Arc. 

Bridgn.  94.  HilL  13  Jac.  in  the  Cafe  of  Mande  v.  French,  n  But  mktn  the  thing  that  lies  m 
cnat  unta  cnveyanct  to  the  thing  c/aimed  hy  frtfcription^  there  a  one  eftate  may  be  alledsed ;  at 
tor  inflancc^  a  man  may  prefcribei  that  he  anlhu  ancejtors^  and  alt  thofe  wkoft  e^ate  he  has  in  a 
handnd,  hone  time  out  of  mind  had  a  feet^  &c.  this  u  good.  Co.  Litt.  lai.  a.— S.  P.  F^r 
Bridgaan  Ch.  J.  Cart.  31.  TTrin.  97  Car.  a.  C.  B.  in  the  Ca(e  of  Gold  v.  Bamfly.— --citea  tht 
Abbot  of  Strau  Marcella's  Cafe. 

if  ttte  bys,  that  he  Ytufeifid  ^aimmt^  and  that  be  lad  all  tliofe  whole  eftate  be  has  thereto, 

bad 


134  ^^  €ttiite^ 

l»d  a  court  hrem^  that  woold  be  a  void  prefcripdon,  becaufe  a  court  baron  it  iuttdeti  i9  a 

of  courfe,  and  this  is  the  reafon  of  Lame's  Cafe.  Per  Holi  Ch.  J.  la  Mod.  573.  Mich.  13  W.  3* 
in  the  Cafe  of  Hayward  v.  Kinfey. 

S.  C.  oUed  4.  A  que  eftate  of  an  intereft  in  a  term  fir  yean  from  me  A.  B* 
TtiL^%  /^  tbeplaifittfi  by  way  of  title,  was  held^  not  goocC  D.  171.  b. 
£]£'  in       J  72-  a.  pi.  9.  Mich.   I  &  2  Eliz.  Anon. 

DHufion'^  Gale. 

S.  C.  cited  ^.  In  itOrtffioH  brought  in  the  Exchequer,  the  defendant 
Trin  is  P^^^^  *  9"^  eftate  of  a  term  from  an  abbot  to  one  A.  A  and  from 
Eiia.'  C.  B.  A.  B,  tohinMf.  Tlie  attorney  general  maintained  the  intrufion, 
inTMua.  and  traverfed  the  leafe  from  the  abbot;  the  defendant  had  a 
clfe  *And  '^c'^^^jft*  Upon  motion  in  arreft  of  judgment  it  was  held,  that 
alio  cited  in  the  pleadins  the  que  eftate  was  ill  in  this  cafe,  becaufe  in  intm* 
I>- 17^'  a-  iion  the  defendant  muft  make  title;  but  the  attorney  not  haraig 
ia  the^mar-  <lcmurred  to  it,  the  queen  cannot  now  take  advantage  of  the 
(in  of  pL     badnefs  of  the  plea.    D.  238.  b.  pi.  37.  Pafch.  7  Elix.  Attocney 

87,  where  General  v.  Hudfon. 
le  defend- 
ant in  ejedment  pleaded  a  qae  e{bte  from  the  leffee  for  years  of  an  abbot,  without  (bewm^  hcNr 
.  he  came  to  hit  eftate;  and  the  Court  held  it  a  good  exception,  and  that  he  mail  fltewhow  he 
cavie  to  an  eftate  in  the  term,  becaufe  it  cannot  be  but  by  lawful  means.——  Uob.  3aa.  in  the 
Cafe  of  Elwis  ▼.  the  ARCHsisHpr  or  York,  fays,  a  term  never  bears  a  que  eftate.«— One 
cannot  plead  a  que  eftate  of  a  leafe  for  years,  or  at  wilL  Co.  Litt.  121.  a.  (s) — —But  Sid.  agS. 
Mich.  16  Car.  a.  Coat  as  v.  Wad  a,  is.  that  one  may  ^<^^  a  que  eftate  ^  %ttrmjprjmrs^  Vk 

welt  as  of  any  other  particular  eftate. Lev.  xqc  ^.  C. 

In  corenant  the  pUintiffds  Jftk  a  Uafr  nuJe  hy  ike  fVAra  96  G,  B.  and  krings  the  rectrJUn  U 
kimfilj  ky  imers  mjne  conveyances y  and  the  refiJue  of  the  term  to  the  de/endant^ky  tke  qme  eJiiUy  by 
feveral-  mefne  conveyances  10  general,  concurrentibus  hia  qu«  in  jure  rcquirustur,  and  affigncd 
divers  breaches  in  not  repairing  the  premifes.  The  defendant  pleaded  non  infregit  conventiooes. 
The  plaintiff  demurred.  It  was  adjudged,  that  the  pleading  an  eftate  in  a  term  in  another  per- 
fon  under  whom  he  does  not  claim,  but  who  is  a  ftranger,  is  good,  for  he  is  not  pnvy  to  the 
eftate  and  conveyances  to  a  ftranger;  but  to  plead  an  eftate  in  himfelf,  or  in  any  other  under 
whom  he  claims,  is  not  good«  and  cited  Hill.  18  £.  4.  pL  ag.  and  0. 838.  pi.  6.  and  that  ib  it 
was  adjttdgcd  Mich.  18  Car.  a.  B.  K.  Cotes  v.  WAao.  And  that  fo  are  Co.  Litt.  tai.  «• 
and  3  Cro.  as.  to  be  intended.    3  Lev.  19  Pafch.  33  Car.  a.  C.  B.  Pitt  v.  RafteL 

C  '35  3  <?•  In  trefpafs  for  taling  an  amercement  the  defendant  pr6» 
fcribedyor  a  tumor  hundred  courts  and  did  notjbew  any,  or  what 
e/late  he  bad  therein^  or  before  whom  it  was  held\  the  Court  held, 
that  a  prefcription  to  a  hundred  by  a  Que  Eftate  is  not  good  ; 
becaufe  an  hundred  is  not  manurable,  Dut  lies  in  grant.  Bdt 
the  defendant  fhould  have  alledged,  that  the  king,  and  all  they 
who  were  feiied  of  the  hundred,  have  had^  and  time  out  if  mind 
have  ufed  to  have  a  Court,  &c.  I  Brownl.  198.  Pafch*  9  jac.  I« 
Damey  v.  Hardington. 

* 

(B)     Pleadable  of  what  Efiates. 

Br.  Affife,  1.  |N  affife  the  tenant  pleaded  gift  in  tmJ  oftheamefhr  afthepUoH 
&fl^  Aff;  ^iff^J'  ^'  w'^*  warranty y  que  efiate  he  has,  and  [held]  vo 

tS  H  3a  '  plea,  but  the  afEie  awarded ;  for  he  cannot  have  the  0aU  of  At 
Btt^ia  Aflife  tenant  in  tail,  contra,  of  feoffment  with  warranty,  que  eftate,  &c« 
S^ff?l  Quaere,  if  he  had  averred  the  life  of  the  tenant  in  tmL  Bf.  QjJB 
j^ivuit  A.  Eftate^  pi.  28.  cites  40  AC  28.         * 
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teiLtMtfcr  l^tf  the  reminder  to  B,  in  tsi/^  Uafei.to  the  Mniif^  gnd  dUd,  Mnd  JS.  entered^  fue  efigts 
of  thtfiid  i.  the  tenant  has ;  and  admitted  for  a  good  bar  by  que  clbtc  of  the  teliant  in  tail ;  quod 
nota ;  aad  yet  it  (ball  not  be  averred  in  his  life.     fir.  Que  £lUte,  pi.  7.  cite«  s  H.  4.  90. 

A  man  xnay  make  a  bar  by  que  eftate  of  a  tenant  in  tail,  if  he  avert  his  lifei  and  otherwiTt 
not.  S»of9tkerfartUuUr.eJiates  offrankicntment.  Br.  Que  Ellate,  ph  89;  cites  5  H.  7.  39.--* 
Br.  BaiTt,  pi.  7s.  cites  5  U.  7.  38.  S.  C. &  P.  Co.  Litt.  lai.  a.  (r) 

It  was  agreed  by  the  joflices)  that  a  man  cannot  eonvej^  mm  interrfi  by  a  ant  efiste  of  d  forticnlar 
tfiate,  MS  Ldlftr  fife  or  fov  years,  without Jhewing  kom  he  has  his  ejate,  be  u  on  the  ^rt  oj  thepUin" 
tiffordrfsndantf  but  (hall  fliew  how  he  has  the  particular  eltatc.  Br.  Que  £(Ute,  pT.  31.  cites 
7£.  6- 

In  trefpafs  prefcripiion  was  made  by  a  que  eftabe  to  60  acres  omni  tempore  anni^  and  iffue  wat  ! 

takes  noon  the  prefcHption;  and  becaufe  iht  efiate  in  one  Vavafor,  who  ciaimed/rom  the  eroam^  ' 

under  whom  the  defendant  did  claimi  was  an  efiate  tail,  the  prefcription  was  held  not  good 
which  founded  in  fee  funple ;  and  in  that  cafe  he  ought  to  have  layed  the  prefcription  in  the 
crown.  Aad  it  was  further  heldi  (hat  a  que  efiate  cannot  be  of  a  tail  Clayt.  30.  pi.  ^t.  Sir 
Wilhatn  Savile  V.  Grinfditch.  .A>**^^  /^.  Uo^-  S4r^  \ 

A  que  eftate  cannot  be  pleaded  of  an  efiate  in  tail\  for  *  none  can  have  hit  eftate,  and  the  books 
5  H.  7.  35.  a.  7  £.  6.  tit.  Que  Eftate.  br,  31.  15  E.  4. 16.  a.  s  H(  4.  to.  are  to  be  recon- 
ciled on  this  difference,  that  if  a  common  pcrfon,  being  tenant  in  tail,  grants  totum  ftatum  fuum^ 
tlus  is  good  during  his  life  ;•  and  fuch  grantee  may  plead  it,  and  aver  the  life  of  the  tenant  in  tail ; 
but  he  canili>t  plead  it  by  a  que  eftate.  1  Rep.  40.  Trin.  43  Eliz.  in  Alton  wood's  Cafe. 
*  Foe  it  is  an  incident  infeparableto-hit  perfon  and  blood,  and  cannot  be  transferred  to  any 
•ther.    Cro.  C.  428.  Mich,  x  i  Car.  in  the  Cafe  of  Stone  v.  Newman. 

« 

2.  In  trefpafs,  if  t\\t  defendant  has  recovered  rent^  or  the  like,  But  Ibid. 
mgainfi  J,  S.  he.  cannot  fay  in  pleading,  per  Needham,  that  he  L'h!*^^ 
has  his  eftate  i  for  he  is  in  the  poft,  and  yet  he  has  his  eftate  and  comra, 
more,    Br.  Que  Eftate,  pi.  41.  cites  30  H.  6.  24.  y!»f«?^  »'»• 

^*'  *  ■'''  laid  for  law, 

that  if  a  man  reoovenland  againft  J.  S.  or  diffei/es  J.  5.  he  may  plead  that  he  hat  his  eftate,  )el 
he  is  id  the  poft.     And  Brooke  fays,  that  this  is  the  beft  law. 

3.  A  que  eftate  may  be  pleaded  of  any  efiate  of  freehold,  with 
an  avermeftt  of  the  life  of  him  tohofe  efiate,  &c,  and  fo  the  books 
are  to  be  underftood,  but  not  of  a  leafefor  years,  becaufe  fuch  an 
eftate  cannot  be  gained  but  by  lawful  means.  But  a  que  eftate 
cannot  be  pleaded  of  franchifes,  becaufe  they  are  things  that  lie 
in  grant ;  but  otherwife  if  they  are  appurtenant  to  a  manor. 
And  fo  is  Crompton's  Jurifdiftion  of  Courts  to  be  underftood. 
Ter  Hale  Ch.  B.  Hard.  459.  Pafch.  19  Car.  a.  in  Scacc.  in  Cafe 
of  Attorney  General  v.  MeUer. 

4.  Though  an  eftate  in  borough  Englijb  be  a  cuftomary  eftate, 
yet  a  pcrfon  that  is  feifed  of  fuch  eftate  may  prcfcribe*  5  Mod. 
2g6.  Pafch.  8.  W.  3.  Richards  v.  Hill. 

(C)     Pleadable/  How.    hn^  l^raverfabk  in  what  \^  136  ] 

Cafes. 

X .   1 N  affife  the  defendant  faid  that  J.  N,  recovend  damages  in  tref 
^  pafr  apmjl  the  plmnHff,  and' had  this  land  in  execidtion  by  elegit, 
fue  efiate  d  die  faid  J.  N.  the  faid  defendant  now  has  judge- 
ment, &c.  Br.  Que  Eftate,  pU  44*  cites  38.  AfT  4. 

2.  In  affile  the  tenant  pleaded  in  bar  by  fine  levied  by  aflranger 

to  P.  and  S.  and  to  the  heirs  of  P;  que  eftate  T.  his  father  had 

tvbo  died,  and  the  land  defcendea  to  the  tenant,  and  gave  colour. 

Brook   fays,  mirum  of  this  que  eftate ;  for  H,  2  £•  6.  it  was 

VoL.XVni.  M  agreed 


136  Cuie  €tete» 

^t.  P.  Co,  agreed  in  B.  R.  that  the  *que  t^teJBaUnot  hiotteJgedin  an 

(^Tw'f^w'  "^^  "  ^fi^  ^  ^^  cmviyamty  but  fhall  be  allcdged  m  the  iamnt 

'  thatfomc     t^^fijfy  ^iz-  ?<^  S^tf/  the  Hnanthas\  and  jet   it  was  permitted 

books  are     ftbo ve  $  and  thc  plmntifffdiithat  one  S.  fvasfeifed  infee^  and  infeajM 

uJj!  '^"*   ^**«*»  andtraverfed  abfque  hoc,  /Ao/  T.  &«/  the  efate  rf  P.  €miS. 

and  allowie^ ;  and  yet  it  is  faid  elfewhere,  that  the  que  eftate  ii 

ffot  iraverjable,  tut  where  he  Hohe  traverfu  it  claims  by  the  fame  per" 

fin  by  nvhem  the  other  claims  \   and  here  he  (xjt  one  S.  and  does 

not  fay  the  aforefaid  S.  nor  he  mentions  nothing  of  P.  and  yet 

permitted,  but  nothing  is  faid  to  k.    Br.  Que  Eftate,  pl»  8.  dtes 

II  H.4*  8i. 

3*  A  man  pleaded  villeinage  in  the  plainiiff\  and  the  plaint^ 

fiid  that  at  another  time  J,  N*  lord  of  the  manor  ofD*  to  which  he  is 

/nppofed  to  be  villein  regardant y  pleaded  vHleinap  in  andher  oBien 

ligain/tthe  nowplanMf^  in  which  the  now  pl^nt^  was  fiunijraxk^ 

queejiate  of  the  faid  %  the  now  defendant  has  in  toe  fame  masmr^  and 

a  good  plea.     Br.  Que  Eftate,  pi.  45,  cites  9  H.  6,  67. 

Br,  Avonr.        4*  '^^  defendant  avowed  and  alledgedfeiSn  in  J^  P*  rfthefervia 

rf,  p).  58.    who  was  tenant  in  fiejimple,  que  eflate  the  plawtrfhas;  and  the 

ISrhrre     ptaintiff  faid  that  R.  was  feifed  in  fee,  and  leafed  to  him  for  term  f 

ihidefind'   J^ors^  by  visrtue  tf  whfe  poffefjion,  &c.  eifque  hoe,  that  the  plmttt^ 

ant  *v0wed    was  feifed  in  fee  tempore  captiof^,  and  the  others  e  contra*     FuldGu ' 

^c.\'J'"''  ^^^^  ^  W^  J^""^^  ^f  %<^^  hoe,  that  he  bad  the  ^  rftbejmd 
pUinHfJaii  J»  D.  tempore  captioms  .•  But  Port,  faid  no  \  for  it  may  be  that 
that  T,s.  he  is  in  by  difTeifin,  and  then  he  has  not  his  eftate,  and  yet  he  b 
^twuml^f  ^"^"*  *'  ^^  ^^  avowry;  quod  Newton  conceffit.  Br.  Que  Eflate^ 
!>.  Mdtf    pl«  13*  cites  aa  H.  6.  34. 

tht  %o  atrts 

in  whickf  Stc  *s  fvi^l ihef49ft  emd  inft^fti  k^  this  iad^  which  hen  is,  W,  hefortikeJbrfwtOt  1$  hdi 
ky  fealty  9nly  far  allfervius,  futeflatt  of  T,  tn  tht  moMor  the  defenitudhas,  and  ^  eftate  oJW*  ia 
tht  20  atrts  tht  piMntijfhas,  zndijfue  u/at  jfined  th^t  7.  had  nathing  in  the  mamor  at  tht  time  ^  At 
fsfifintntj  andfiundjor  the  defendant,  by  which  ht  h>d  judgment  to  have  ncsra,  and  name  took 
cxceptioii  to  thc  que  eftate.  Br.  Que  £iUtc«  ft  14.  cites  t*  H.  &  50^  ■  1  ■  Br.  Avmny*  ^ 
Co.  cicet  S.  C. 

Br.  lOuet         ^,  Where  a  mm  pleads,  that  thofe  vAo  were  partus  to  Use  fine 

^*di«  ^  C.  «^*^>^  ^^^  ^'  ^^  '''"^  &c.  bitt  J.  N.  was  feifed,  tec  que  eftaU  he 

has,  he  (hall  conclude,  et  de  hoc  ponit  fe  fttper  patriam,  2nd  the 

other  fiaU  fay,  et  i^kftmittter,  without  other  rojmnder.    Br.  Re|lH 

cation,  pi.  5.  cites  ^3  H.  6.  2i. 

Br.  Que  6*  It  Was  faid,  that  where  the  demandant  emd  the  femmt  eUm 

*^^dt  ^^  ^  '^^  ^^^  ^^  J^^'^  P^f^y  ^'exz  the  que  eftate  alledged  ta  the 
If 'c^l^  pleading  is  traverfabk.  Br.  Traverfe  per,  &c.  pL  oai*  dtes 
i.  P.  Br.     <S  E.  4.  la. 

Traverfe 

per,  &c  pL  est.  citts  lO  E.  4*  6.— —^  iarit  of  entry  in  natnre  ofagije  tiie  ttnemt/UOm  tfi^ 

A^tJ,S,  xaas  feijtd  and  diedfeiftd^  and  C  hts  dtuighter  andhtir  t»ter&tf  mad  wmje^ie.jm9  JeC* 

tjeifta%  ana 

Uneifig  to  his  vlhin,  end  xvasfiifid^  and  diffeifedhy  the  tenant^  ahfqut  hoc  that  the  tenant  has^  «r  eK» 
had  the  tjlau  of  tie /aid  C  prout^  Sec.  and  fo  hat  iflue  upon  the  que  eftate ;  and  fo  fee  the  #ae  cBmM 

£.•  traverfed.  zsd  yet  the  demandant  doea  not  claim  is  a  maimer  hy  him  h^  iM»  lb* 
'37  J  tenant  dalmi^  hue  h»cla.iut  of  himfelf  ia  ihe  poft»  hy  ttniom  ^  the  iiikinn£~  oC  hie 


\ 

) 


Utte  Cftfite^  137 

l^toiL    b.^kfefiiic,  pL  lu  diet  19  SL  6.  36.       '     -Br.  Traverle  per*  Ice.  pL  79.  citei 

7i  In  entry  tkcptdint^m  the  i^eplicoiion  may  c9Hvey  to  the  temmt 
&  po/e/Jm  by  que  efiati^  without  ihewing  bow  he  has  his  eiiate. 
'Cmitra'memvtfance  tobimfelf^  as  in  replewna  man  avows  uponane^ 
^efiate  if  his  very  tenant  the  plaintiff  has ^  and  there  the  eftate  is 
tniveriable$  per  tot.  Cor.  quod  Brian  and  Littleton  concefle- 
niixts  ^iXidfoThovt  of  the  que  eftate  of  the  defendant^  this  is  traveri^ 
lUe.    Br«  Que  Eftate,  pL  37.  cites  18  £•  4.  29. 

t.  Id  trefpa(s  the  defendant  juftified  for  ^afture  for  100 
iheep,  and  prefcribed  that  tbey^  and  all  whole  ejiate  they  had  in 
CridSng  Pari  lime  out  ofmind^  l^c.  had  common^  tsV,  and  it  was 
hoiden  a  good  prefcriptlon}  for  although  it  is  now  a  park,  yet 
this  park  fhatl  be  intended  to  have  commencement  when  it  was  arable. 
The  reporter  thinks  it  had  been  better  to  have  laid  the  prefcrip- 
tion  as  owner  of  fo  many  acres  of  arable  land,  &c.  Clayt.  64. 
pli  no.Sir  Wmiam  Savil  v.  The  Mailer  and  Fellows  of  Sidney 
CoDeee,  Cambridge. 

-  S^  If  the  huflnmdfeifed  in  right  of  his  wife  pleads  that  he  and  alt 
thofe  whofe  ^ate  th/y  bad^  have  ufed  to  have  a  common  appendant^ 
that  is  naught,  for  the  eftate  is  in  the  wife  \  but  he  ought  to 
have  jdeaded  that  he  atid  his  vnfe^  and  thofe  whofe  eftates  the  wife 
tath,  or  whofe  eftates  they  have^  have,  &c.  Per  Cur.  Noy  66. 
Godbok  V.  Mallet. 

zo.  There  is  a  difference  between  the  allegation  odhe  convey^ 
meeto  the  matter^  and  the  matter  itfdf\  as  where  one,  who  is  to 
convey  a  title  to  himfelf  to  a  leet,  prefcribes  that  he  and  all  thofe, 
yvhofe  eftate  he  has  in  the  hundred^  have  had  a  le£t,'8cc»  This 
is  good)  for  the  prefcription  in  the  hundred  is  only  conveyance ^ 
but  when  he  claims  any  thing  which  lies  in  grant  by  prefcription 
oHgiaaHy  ffitfdf^  he  cannot  prefcribe  in  it  by  a  que  eftate.  10 
Hep.  59.  b.  Trin*  1 1  Jac.  in  the  Biftlop  of  Saliftkur/s  Cafe. 

11.  If  a  corporation  wis  founded  within  time  of  memory^  then  in 
prefcrifaing  for  a  way,  they  may  fkf  that  iuch  a  one  was  feiiedj 
and  he  and  all,  whofe  eftate  he  hath,  have  ufed,  &c.  and  then 
iBt^m  fuch  perftm  to  derive  theur  title,  and  Ihew  the  deed.  Per 
•ii^y^^dgc  J.  2  RoU.  Rep.  37<S.  Mich.  21  Jac.  in  Cafe  of  Slow- 
man  V.  Weft,  cites  8  £.  4.  Abbot  of  Bermondfey*$  Cafe. 

12.  There  is  a  difference  where  z  prefcription  is  to  the  thing  in  •Orotpendm 
grsf/;  and  where  td  a  •  thing  incident  5  for  when  it  is  a  thing  in  f*'-  ^2' 
grols,  as  rent  or  way^  it  cannot  pals  but  by  deed  j  but  when  a  ^^' 

way  is  incident  to  another  thing,  as  land,  in  aJUon  fur  le  cafe 
for  ftopping  this  way  it  is  a  fumdent  declaration  to  fay  that  the 
esrfora&n  was  feifed  of  the  houfe  or  land,  and  lettCad,  &c»  and 
fi>  to  prefcribe  by  que  eftate,  is  well  enough  \  and  though  it  is 
true  that  a  corporation  cannot  have  land  without  deed,  yet  itt 
aftion  on  the  cafe  one  need  not  fliew  how  the  corporation  comes 
•o  the  hnd ;  and  adjudged  accordingly.  Per  3  Juftices  agatnft 
Doderidge  J.   2  RolL  Rep,  397.  Slowman  v*  Weft. 

«  in  'X  13.  Tbwgli 
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17.  Tht)ugh  ihcplaintlff  in  debt  for  rent  may  plead  a  que  eftaf* 
in  tbe  defendant  generally^  without  mewing  how,  yet  where  a  man 
tlainu  under  a  que  ejlaie^  there  he  ought  tojbcnv  the  fevered  afftgn-' 
meniSf  for  the  defendant  may  travcrfe  any  of  them.  Skin.  303. 
Mich.  3  W.  &  M.  B.  R.  Tucker  and  Hodges. 

[  138  ]  (D)     Pleadable ;  By  ivbom. 

I.  IN  ward,  Xht  feme  defendant  conveyed  herfelf  to  the  feignierj  ^f 
^  do^vment  in  Chancery,  after  the  death  of  her  hu/batid,  wb^ 
held  ^  the  king  in  capite,  atid  that  the  tenant  and  his  ancejiori  held  of 
the  baron  and  his  anceflors,  que  efatefbe  has  infeigniory  by  an  elder 
feoffment  than  be  held  of  the  plaintiffs  &c.  And  fo  lee  a  feme, 
who  is  tenant  in  dower,  alledge  that  fl^e  has  the  e/fate  of  her  baron 
by  que  eftate,  &c.  where  the  baron  had  the  fee-Hmple,  and  the 
tenant  in  dower  not,  Br.  Que  Eftate,  pi.  10.  cites  21  £•  3. 41* 

2.  ^fffe  of  I  OS.  rent,  the  tenant  faid   that  A.  que  ejlate  tbe 

plaintiff  has  in  the  feigniory,  infeffed  B.  ^iC  ejlate  the  tenant  has  in 

the  tenancy,  to  hold  by  6d.  rent  per  annum,  for  allfervices,  and  a  good 

bar  •,  quod  nota,  a  que  eftate  of  both  parts.%  Br.  Que  Kftatc, 

pL  26.  cites  28  Aff.  33. 

Thedcfcnd-       3*  In  q//ife  the  tenant  may  mate  title  by  a  que  eflate,  without fbensh^ 

ant  «aty  j/-    ing  how  hc  has  the  eftate  of  the  other,  contra  of  the  title  of  the 

%iteVZ  P^^'^^^iffi  ^^^  ^^  fl^all  not  make  it  by  que  eftate,  but  convey  it 

plaintiff,  but  by  grant,  &c.  and  (hew  hpw  certainly  j  note  the  diverfity.    Br. 

the  plaintij  QuC  EftatC,  pi.  27.  citCS  20  Aff.  lOV 

eanm>fC0nvtv     ^^ 

title  to  hm/e//hy  que  eftate.    Br.  Que  Eftate,  pi.  %^.  citei  t»  H.  6.  34.-^—5.  P.  Co.  Lttt.  tsi . 

«.  (r) 

But  in  trejpafs  againji  the.  Prior  of  Saint  Jones  of  goois  takcn^  he  fat  J  thai  G,  kdi  of  him  h  3/, 
M^d/ealtVf  and  to  renJtr  the  third  part  of  kn  goods  at  the  drafh  of  whitfoever  tenant ,  Sec,  ky  cmftim^ 
&c.  iXii  aHedgedfeiftn^  &c  by  the  ^fige^  unathat  G,  diedfeifed^  and  the  plaintiff,  hit  executor, 
took,  the  goods,  and  the  defendant  took  them  in  part  of  the  third  i>art,  judgment  fi  aCtia  Ihc 
plaintiff faidy  that  one  J.  S-  fte  ejlate  the  defendant  has  in  the  fcigniory,  infofed  one  W,  R.  Qae 
ejlate  he  has  in  the  tenancy ,  to  hold  by  4/.  only,  for  allfervices,  Mndjhewed  the  deed,  to  wbtcJi  the 
prior  was  coxvpelled  to  anfwer  ;  note,  •  que  eftate  alledged  by  the  plaintiff,  and  the  reafoa  feems 
to  be  inafmuch  at  the  defendant  has  ajirmei  himfelf  tenant ^  umI  he  is  not  to  make  title  to  the  land 
here.     Br.  Que  Eftate,  pi.  6.  cites  s  H.  4.  13. 

So  in  avowry  for  10/.  the  pUantifffnd  that  J,  N,  fee  eftate  the  defendant  has  in  ihejetgnimyt  can*. 
frmed  to  W,  S^  then  tenant,  &c.  Que  efUte  the  pUuntifhas  in  the  tf  nancy,  ail  his  efiate  to  hoSd'ky  3^ 
for  all  fervices,  and  allowed ;  the  reafon  feems  to  be  inafmuch  as  tHc  plaintiff  after  avowry  it  ia 
effe^  defendant,  and  the  avowant  is  a£ior,  but  aot  a  plaintiff;  and  the  lord  watfiife red  to  trse^rfi 
the  que  ejtate  in  the  feignitury,  Br.  Que  Eftate,  pi.  47.  cites  30  M.  6.  7.— *S.  P.  Jix*  Que  Eflate* 
pL  I.  cites  2  H.  6. 10. 

But  in  quare  impedit  the  plaiotiffySri^^  that  four  werefeifed  oftke  land,  to  tokick  the  advomfim  ant 
appendant  in  fee,  and  prefented,  and  after  the  church  voided,  fue  eftate  of  the  four  he  had  at  the  tme  ^f 
the  vacation,  by  zohichie  frefenied^  and  the  defendant  dijlurbed  him,  ana  by  the  opinion  of  tbe  Court 
his  count  is  not  good  ;  lor  the  plaintiff  or  demandant  Jhall  not  make  title  by  fue  eftate,  but  cesitia  of 
the  defendant  or  tenant.     Br.  Que  Eftate,  pi.  1.  cites  a  H.  6. 10.-—  Br.  Titles,  pL  41.  S.  C 

So  in  tre/Pfs,  the  defendant  iujlifed  for  common  abpendant,  and  the  p/aintifjaid  thtt  B.  was 
feifedofthe  one  land  and  of  the  other,  in  the  time  of  H,&,  Que  ejlate  he  has,  and  bccaufe  tbe  plaiodff 
conveyed  the  land  to  himfctf  by  a  que  eftate,  and  did  notjhew  how  he  had  the  eftate.  The  opinio* 
of  Court  was,  that  the  plea  is  not  good,  upon  which  hc  amended  the  plea,  and  (hewed  ho%r» 
via.  byfeoflmem,  quodnota,  n  well  in  trefp:tfs  as  in  aSlion  real,  of  the  part  of  the  plaintiff  Br. 
Que  Eftate,  pi.  18.  cites  9 £.  4.  3. 

A  que  eftate  may  be  pleaded  by  a  plaintiff  who  is  aflutnger  to  the  cftale ;  M  when  a  leflbr  bn*^^ 
an  adiion  of  debt  a^inft  a  third-or  fourth  aflignee  of  leflce  for  years  for  rent  arrear,  he  may  dew 
elarc  upon  the  Icafe  made  to  the  firft  facfiant,  que  eftate  the  defendant  bath  \  bceaiiiie  be  caachot 
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liiiow  how  the  defendant  comes  to  the  eftate,  nor  by  what  conveyanc^,  not  being  privy  to  \}^n ; 

^cT  Hale  Ck  B.  H»rd.  459   in  Cafe  of  the  Att.  Gen.  v.  McUcr. m  if  efie  eliatc  ht  ^leadtd  by 

deJtaiMt^  fat  muft  /fc^w  ikvo;  Ac  came  by 9  or  to  the  ciUte.     Owen.  16.  Thurlion't  Calc. 

4.  In  formedon  the  tenant  vouched  jf*  who  entered  into  the  war^ 
rantjf  and  pleaded  releafe  with  warranty  of  the  ancejfor  collateral  tf 
the  demandant  whofe  heir  he  is^  made  to  W'.  N.  then  tenant ,  Sec.  ^te 
ejlate  he  bas^  &c.  and  a  good  plea  \  for  he  is  tenant  by  the  war- 
ranty, and  tenant  in  law,  though  he  be  not  tenant  in  fa£t ;  <iuod 
nota,  and  it  feems  that  he  had  the  eftate  of  the  faid  W.  N.  he^ 
fore  the  gift  in  tail,   Br.  Que  Eftate,  pi.  I2,  cites  22  H.  6.  13. 

5.  A  man  may  aver  the  eftate  of  one  who  was  feifed  in  fee  Q.  139  ] 
hy  dijeifin^  for  if  he  difleifed  him  he  has  his^ftate  and  fee-ftmple,  A  Aifcifor, 
though  it  be  by  tort,  and  may  plead  a  deed  made  to  the  difleiuee,  Jrudo-'  rcl 
but  be  cannot  vouch  twr  deraign  warranty,  but  plead  in  bar.  Que  coverr r,  or 
Eftate,  pL  23.  cites  6  E.  4.  12.  per  Moilc.  »">'  °^^'^'^ 

m  the  poft  (ball  plead  que  eftate.  Co.  Litt.  x  21I  a.  (t)  ^— Where  phadixg  a  que  eftate  i&  but  com^ 
vtfMce  td  tki  frceholdj  he  that  has  a  freehold  may  plead  it,  even  in  cafu  rcj^ia,  and  though  the 
pleader  catnc  to  it  by  dtjfc>/tn.  Hard.  459.  Attorney  Gcucral  v.  Meller.— — Ciies  7  K.  6.  26.  D. 
^38.  Bro.  Que  £ftatc  63.  ... 

6m  Lejftt  for  years  ajftgned  over  his  term,  and  there  were  divers 
mefne  afftgnnunts.  In  debt  for  the  rent  he  ought  to  male  mention 
tf  all  tie  mean  qfftgnments,  and  becaufe  the  plaintiff*  could  not  do 
it,  he  was  compelled  to  diftrain  and  avow  for  the  rent;  for  he  can* 
not  fay  he  let  the  land  to  one  whofe  eftate  the  defendant  hath  \ 
fo  it  is  in  wafte.  Cro.  E.  22.  pi.  5.  Mich.  25  E1i2.  C.  B.  Anon. 

7.  7refpafs  againft  two  for  breaking  his  clofe,  and  kilUng  his    > 
fowl  \n  bis  free  warren  \  the  defendants  as  to  all,  bat  killing  1 

the  fowl,  plead  Not  Ciuilty ;  and  as  to  that  they  fay,  that  the  . 
dean  and' chapter  of  Exeter  were  feifed  in  fee  of  the  manor  of 
Brampton,  of  which  the  faid  warren  is  parcel,  and  that  they  and 
all  whofe  eftates,  &c,  had  liberty  for  them/elves,  their  farmers  and 
tenants,  to  fowl  in  the  faid  warren  \  and  that  they  made  a  leafc  of 
parcel  of  the  faid  manor  to  the  defendants,  for  2 1  years,  re- 
ferving  rent,  and  fo  juftify  as  tenants,  &c.  The  plaintiff  replied, 
De  injuria  fua  propria,  upon  which  they  were  at  iftqe,  apd  found 
for  the  defendants;  it  was  obje£ted  in  arreft  of  judgment,  that 
this  prefcription  was  unreafonable,  it  being  for  the  dean  and 
chapter,  and  every  one  of  their  tenants,  and  they  cannot  pre- 
fcribe  toft  ^jree  warren  in  alienofolo*  But  it  was  anfwered,  that 
though  this  prefcription  might  have  been  ill  upon  a  demurrer, 
vet  it  is  well  enough  after  a  verdiA ;  and  in  this  cafe  it  is  nc  t  too 
genend)  fd  as  that  there  may  not  be  enough  for  the  lord ;  be- 
caufe it  is  a  profit  apprender  in  alieno  ft)lo,  and  for  fuch  a  profit 
the  tenants  of  a  manor  may  prefcribe  by  a  que  eftate,  excluftve  of 
the  lord.  And  of  that  opinion' was  theCourt,  and  fo  the  defendant 
had  his  judgment.  3  Mod .  246.  Mich .  3  Jac.  2 .  B.  R.  Davis's  Cafe. 
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naiBc  of      sTTtti,  tbat  a  corporation  cannot  prefcribe  hat  in  him  tttd  hit 

%t!t^^*  predcccflafc.     And  that  in  (hewing  a  qac  cftatc  it  muft  be  by 

s  RoiL  R.  profert  ef  the  deedy  becaufe  it  cannot  be  without  deed*    But  per 

^j07.  S.C.    3  J«' contra  Dodcridge  J.     It  was  held  good  notwithftanding. 

becaufe  the  aftion  is  by  the  leflee^  who  bos  n$t  the  deed^  and  it  is 

hut  n  conveyance  Uthe  anions  which  b  grounded  upon  the  diftur** 

(\  bance  done  to  him  in  pofleiEoni  but  if  he  had  claimed  reni^  or 

common  in  grofs,  which  cannot  pafs  without  deed,  it  had  been 

Otherwife.    Fcfr  there  he  could  not  fhew  que  eftate,  without 

ihewing  the  deed  how  he  came  by  the  eftate.    Cro.  J.  673, 

Mich.  21  Jac.  B.  R.  Slackman  ▼•  Weft. 

CmTi.  43t.       9»  Termor  for  years  cannot  decUre  on  a  <}ue  cftitte.  I  Salk.  36^ 

C  MO  ]  (E)  Pleadable?    How,     Without  Jbeving  bo^  bt 

came  to  the  Que  EJlate. 

M MAen  h  j,  TF  a  manpleadt/ujffl^ient  matter  in  tor  hy  a  que  cfiate  which  4< 
^^^^  *  ior,  he  need  not  fliew  how  he  has  his  cftatc*  Br.  Qjje 
M.  kyi.      Eftate,  pi.  34.  cites  7  £•  4.  26.  per  Markham  Ch.  J* 

Qnetfattht 

kat ;  for  the  recovery  is  fnfficient  nutter,  aod  tht  fue  eJUte  is  &n!y  emivejwct.  Ibid.— 5d  tfrtUkfk 

mUtt»£M§iker,  Ibid And  it  is  i  good  |^ca  tUi  7.  5.  h/e^fed  W,  D.  Que  clbte  he  has,  aad 

if«e  ik//  Ml  hi  9ftke  fw  eJUtu  hi  4  Utfe^fmenU  Ibtd.-^— ^«f  it  if  no  plcn  tafy  iJ^J-S.  wm 
Jnfid  infie^  fm  tJUu  ke  i«j,  but  he  ought  tofiy  hdu,  he  has  hu  eftate.  Ibid, 

^in  ^t  2.  In  aflife  the  tenant  f leaded  the  releafe  ofthe  ancefior  rftheplaba^ 
Afertti*'  ^  whofe  heir,  &c.  witP  warranty  to  Jl.  £.  then  tenant,  his  heirs 
Je^mmt  ^  and  qffigns,  which  A.  died,  and  hxj  heir  entered,  que  ffiate  he  har^ 
^^f^  and  good,  without  ihewing  how  he  has  his  eftate,  or  made 
^£  "rStlte  ^EP^incnt,  and  the  other  was  compelled  tq  anfwcr  to  tt^e  deedU 
f*N,  infu.  Br.  Que  Eftate,  pi.  25*  cites  26  AIT  g. 

m  efMe  he 

hs,  >4f »Ml,  &c.  af|d  the  ptaintij/iid  thrt  he  ought  hjktw  hew  he  ha9  the  eflate  of  J;^  IT.     Et 

•OB  aJiocatur.    Br.  Que  £fttte,  pi  ^O.  AJT*  90. 

3«  Sdre facias  of  a  fine,  the  tenant  fidd  that  the  parties  to  the  fine 
hadmtbing  at  the  time,  &c.  btU  J.  N.  was/eifed  in  fee,  que  ^ate  be 
hasi^^and  leafed  to  hisn  for  life.  Da  vers  faid,  where  the  qntdk^e 
is  to  one  mcfne,  &c.  there  be  ought  tojhew  hnu  D.  had  the  e&itCt 
bpt  ttot  where  the  que  efiaie  u  conveyed  to  the  tenant  in  the  aBion  \ 
but  Prifot  and  all  the  other  juftices  held  it  all  one,  and  a  good 
plea,  and  no  direrfity.  But  per  Oavers,  the  diTcrCty  i&  that 
where  this  is  convened  to  the  tenant,  he  need  not  to  ihcw  hovr, 
becaufe  the  demandant  by  ufing  hb  writ  has  affirmed  him  ^ouint, 
but  contra  of  a  mefne  in  the  conveyance ;  &  adjontatur.  Br« 
Que  Eftatey  pU  19.  cites  37  H.  6.  32, 

4.  In  recordare  defi^ndant  avowed,  the  plaintiff  pkaied  in  bmr^ 
and  hoitnd  the  defendant  by  deed  rf  one  S.  qtte  eftate  the  mvowamt  bmr 
in  thejngmar/,  and  £d  not  fhew  bow  the  avowant  had  his  eftate, 

and 


nd  yet  food,  per  Cor.    Br.  Que  EftetCy  pi.  2U  dtcs  39 
«i«  6*  8. 

(F)  Pleadable,  Howi  Wttbout Jbewing  Deed. 

m 

I.  iV  a^tfrmtiht  defendant  ffiade  dffaiJt^iyw^ 

^  Jbewedtotbe  Court  that  it  was  if  rent^fer^jice^  and  the  tJjfje 
f<nd  thai  the  land  was  wt  of  the  fee  tf  the  pUuntiffy  but  that  thephw'^ 
nfand  thefe^  que  efiate  oe  bas^  were  always  Jeifed  of  the  rent^  amd 
Cje^^  and  the  plaintiff  m  aid  of  the  verdict  (hewed  deed,  by 
md&  he  porchaicd  the  rent,  but  not  of  the  commencement 
'thereof,  and  it  was  awarded  that  he  recover.  Br*  Que  Eftato^ 
pL  39.  dtes  1 1  Afll  4. 

a.  A  man  maSi  not  make  iiele  to  a  rent  of  which  ho  and  his  aneef^  Br.  Aea^ 
#HV,  eaid  thofe  que  e/fatOf  &c  have  ieen/eijed time  out  efmindf  with*  ^'q^'  ^"* 
OBlihewing  fpedaltjef  the  conveyance.  Br.  Titles,  pi-  33.  cites  s.  p.*  Br. 

3XAff.l37  QucEibtc, 

^  ,  pi.  t^  atrt 

SS  AC  jfj).  Ib^t  AC  tf3.— S.  P.  Br.  Que  EAate,  pi.  i6.  cit^  14  E.  .^.«— -Br.  PreCcription* 
pi.  t^.  dm$  M.B- J*  <S>  M*— 'S.  P.  Br.  Monftniu,  pi.  ot.  ckeA  «a  AC  53.  — — ^at/  in  aiCft 
ii  me,  lAiftfLuntifprejkrtM  h  km  awd  ku  mcejlors,  gmd  m/tftie  tJUu  Ais  Mu/Urs  Udtime  ma 
ofmhd^  «d  k  «a»a4jpdged  1  gpodtstk,  and  error  wa«  thereof  brought,  and  the  judgmctt  *af* 
Amcd,  flood  iiota«  Yithout  (hewing  (pecialty  of  the  que  eilate.  Brooke  fay«  the  reafon  icent 
m  be  naUBQCh  m  his  sMcefter  Uitkt  efiaU  wiicMprmd  a  ^ngfiiftd^  omd  defiem  ta  tktpUntif. 
9t*  Que  Eftari*  pi.  %^.  cites  t3  AC  6.— -*Br.  Tkles.  pU  A  cites  S.C« 

3.  Bad  it  is  good  title  tothe  rent  that  he  is  h^defthe  manor  of  ^  f  141  ] 
D.  asid  that  he  and  his  anceftors^  and  tho/Of  que  efate  he  has  in  the  ^  P*  Br. 
•,  have  been  feifed  cfthe  rent  as  parcel  of  the  manor  time  out  of^y^^  J^ 
Br.  Titles,  pi.  33*  cites  31  AC  23.  aaAff  s^ 

de  91  AC 
S.  P.  Br.  MonftrasK  pi.  91.  catct  ta  AC  ag.    And  fays  the  reafioa  why  vent  may  be 
J  bv  qac  eftate  without  ihewiog  deed*  where  it  is  claimed  at  parcel,  or  appendant  to  the 
^  or  laad  is,  becanlie  the  manor  or  land  may  pals  by  livery  without  deed,  and  then  the  rent 

. arith  it.— i#  preicripuon  fmr  cowa^em  Mendant,  efttvers  affenddnt^  ind  the  like,  #r  laae^uittal 

opnmft  s  hri,  and  thole  que  cftate  the  lord  has  in  the  fcigniory,  dec.  is  good  without  (hcwiaf 
PM.    Br.  i^ne  £ftace,  pi.  t6.  cites  S4  £.  3.->Br.  Frefcripcioa,  pi.  sg.  cites  a4  ^.  3.  83. 39. 

4«  It  is  a  good  title /io/ i(r  and  all  the  lords  rf  the  manor  of  D. 
have  hoemf^i  of  the  rent  time  out  of  mind.  fir.  Titles,  pL  33* 
ates3i  AC  13. 

J;.  A  man  cakmot  convey  to  rent^  advowfon^  common^    ice.  ^^^  Mob. 
'^Bas  in  grant  only  by  deed,  without  (hewing  deed;  contra  of  .,^^j^' 
had,  and  thmgs  which  may  pafs  without  deed.    Br.  Que  Eftate,  s.  c. 
pL  36.  dies  x8  £.  4,  xa  per  Littleton. 

For  more  of  Que  Eftate  in  Generali  fee  ^SttfCtipHoil  (^)  K^ 

plctttli  Bnd  other  proper  Titles. 


M4  <Mi 
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)©ttta  Xittiet 


Quia  Timet.     Reliefs     In  wh^t  Cafes. 

I.     A      WARRAKTIA  chart se,  or  a  m)rtt  of  tmjhe  may  be 
JfX  •  brought  before  the  party  take  lofs.  Hob.  217.  in  the 
Cafe  of  Crookhcy  v.  Woodward. 

2.  Suits  quia'  timet  only  are  proper  in  law  and  eqtniy  \  it  19  at 
law  of  a  warrantut  ckaria^  in  equity,  as  where  A.  grants  a  rent- 
ebarge  of  i poA  per  annum  in  fee,  and  devifes  to  B.  for  lifef 
remainder  to  C.  in  fee,  and  dies  \  C.  exhibits  his  bill  to  compel 
the  tenant  for  life  tp  pay  the  arrears^  elfe  all  will  fall  on  the  re- 
mainder, and  this  has  been  decreed ;  and  the  firft  cauie  about 
contribuHin  was  between  and 

where  A.  had  mortgaged  the  manor  of  Guildford  for  2500/.  and 
thendevifed  to  B.  for  life^  remainder  to  C.  in  fee;  C.  preferred 
his  bill  to  force  B.  to  pay  his  Ihare  of  the  mortgage  money,  and 
decreed  accordingly,  and  there  have  been  20  cafes  lince  of  the 
like  nature.  Chan.  Cafes,  223.  Hill.  25  Car,  2.  in  the  cafe  of 
Jla^cs  V.  Hayes. 

'3.  A.  granted  2  feveral  leafes  to  B.  B.  alfigns  them  to  C.  in 
confideration  of  a  bond  of  300/.  penalty,  ^/^  B.  20 1.  perarmum 
for  life,  and  all  the  rent,  as  it  fhould  grow  due,  to  A. .  The 
rent  was  150/  in  arrear  to  A.  and  the  lecfe  forfeited  thereby^  and 

A.  entered ;  but  on  payment  of  the  arrears  by  C.  and  bis  filling 
up  the  leafe,  A.  in  the  fine  allowed  C.  the  full  value,  notwith- 

r  142  1  ^>^d>ng  ^he  forfeiture.  C.  fuggefted  in  his  bill  a  danger  ofew^. 
tion,  by  reafon  of  a  fecret  trtifl  for  the  children  of  B's  former  wifei 
but  B.  offering  to  indemnify  C.  againft  the  claim  of  the  chOdren» 
though  they  had  exhibited  a  bill  concerning  the  premHcs,  the 
Coi)rt  decreed  payment  of  the  arrears  of  the  20/.  per  annum  ta 

B.  and  to  continue  payment,  B.  giving  fecurity  to  indemnify  C» 
to  be  approved  by  the  mafter.  Fin.  Rr.  49.  Hill.  25  Car.  2.  Powdl 
V.  Morgan  and  Crofts. 

4*  There  is  no  inftance  of  a  proUbition^  quia  timet.  Arg. 
Vent.  313.  Trin.  29  Car.  2.  B.  R.  in  the  Cafe  of  Baker  v. 
Baker. 

5.  Moqey  brought  into  the  Exchequer  was  embezzelled,  the 

/uccee£ng  remembrancer^  fearing  a  fequeftration,  brought  his  lull 

againft  die'executor  of  the  former,  and  a  demurrer  to  the  1»li 

difalloifed,  and  that  the  plaintiff  might  proceed  in  Chan^ 

Chan.  Cafes.  300*  Mich.  29  Car.  2.  Ayloffv.  Fanihaw. 

SeMrtiht      ^'  ^^  anytime  aifter  the  money  becomes  due  on  the  original 

%  ffffy^    bondj  though  the  furety  is  not  troubled  or  molefted  for  the  debt, 

this 
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this  Court  win  decree  the  principal  to  difcharge  it,  though  the  meni.TerSat 
iurcty  has  a  counierbond.  rcr  Ld.  Keeper.  Vem.  ipo.  Alidu  ^^;  q.^*^^ 
1683.  ^  '^^  ^^^  ^^  Randagh  v.  Hayes.  E^ui  R.  69* 

7*  Covenant  ibas  Ufave  hartniefs  froia  payment  of  the  rent  to 
the  crown,  plainti£P  fuggefted  that  he  was  fued  in  the  Exche- 
qner,  but  it  was  not  charged  in  the  bill  here,  or  proved  there, 
that  the  rent  was  behind,  yet  decreed  in  fpecie,  and  the  Maftcr 
to  tax  damages.  2  Chan.  Caf^s,  146.  Mich.  35  Car.  %.  lUnc- 
lagh  V.  Hayes. 

'  (B)     Quia  Timet,    ji^ions  in  Nature  of  it. 

i«   TT^HERB  a  man  neovers  in  prmeipe  quod  reddat  hf  Jkfank^  kaA  if  in 

^^  beflwUmibaviwri^rfrigbi^ner^iidiforciaitiUtb^ 
dfrnandant  has  entered*    Br.  Petition,  pL  26.  cites  5  £.  4.  x  18.    tensni 

MMchiJ  Me 
tvhff  enters  ints  the  warrMHtyf  and  cannot  har  the  demandant^  hy  tuAitk  l«  kss  judgment  againft  tkd 
tenanu  anitke  tenant  ever  in  valuer  the  tenant  Jkail  not  kave  in  value  tilt  the  demoAnt  kasjuediaom 
sntion*    Ibid. 

2.  A  man  Jball  mt  have  a  curia  claudenda  Hit  he  be  dammfied^  ^^  ^  '"* 
Br.  Petition,  pi.  26.  cites  5  E.  4.  n«.  -  u^aehrd 

df/iraiasf  which  two  bft  cafei  were  denied  afterwards,  aai  that  a  pun  AiU  hivt  than  beibre  his 
v«i;fttion ;  fata  ti^et.     Ibid. 
Thcfirauje  of  damages  in  the  curia  claudenda,  nor  of  the  ^Jirejt  in  the  «r  injujtt  vtaa  ii  nfli 

3«  Where  a  man  recovers  upon  falfe  verdiA^  altmni  docis  not 
lie  till  execution  be  fued ;  contrai  in  'writ /f  error.  Br.  Petition^ 
pL  26.  cites  c  £.  4.  118. 

4.  Writ  ^murrantia  eharta  lies  before  damages  and  recovery  ^ni  writ  of 
pro  loco  k  tempore.    Br.  Petition,  pi.  26.  cites  5  E.  4.  x x 8«      iT^wifc* 

^HMi  tuBct  dtftringi.  Ibid.— JM after  return. omarM  in  replevin  the  phMff *«iay  h^  fecond  d^ 
JifiefrnDce,  before  retarn  be  made  to  the  defendant.    Ibid. 

5.  A.  fells  a  thing  to  B.  with  warranty  to  pay  for  it  at  %  day 
to  cotne^  if  the  thing  Jidd  is  corrupty  the  party  may  have  his  aSion 
cf  d^ciit  hefiffrg  the  day  ofpajmerd^  becaufe  it  is  in  A.'s  power  to* 
bring  his  a£Hon.    Arg.  Brownl.  122.  Trin.  iz  Jac.  in  Cafe'of 
Freeman  v.  Shields  \  cites  9  H.  7. 


Aiti> 
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Unib  3ltmiS  ciantat 


(A)  lAe^  againft  v)bom. 

Wt.  Attora.  !•  A^UID  Juris  claioat  does  not  lie  agaiiUk^mflM^Mtei/.^ 
«Km,pi.io.  vZ_/Q^B^fi^  of  ifue  extiiiA»  duNuk  it  be  but  an  eftatefor 
^^  «•  c.    life  in  cflfeS.    Br.QuidJoriscIamat,  ^  x.cites4i£.  3. 1. 

a.  If  the  ftUBWf  Sa  t^tgnuti^H)e$4wafim  iffin^  wkrvlis 

mntce  aevec  fiiall  ha^  action  of  waft,  nor  dtftreft  for  the  icat|. 
n)r  it  w^s  lib  own  foUy  tliathe  had  notfoed  aquid  juris  damsti 
^nd  ihaU  not  have  it  now  agunft  him  In  rematnder»  as  where 
due  remainder  was  over  for  Ufe»  the  rercrfion  to  the  kflbr* 
Per  Moile  and  Alhton.  Br.  Quid  Juris  clamat»  pL  2U  cius 
34  U.6.6. 

3.  Where  a  man  lafisjm^l^i^  the  Hmmmlivjar  ^^  and  after 
ri^m$$  Urn  Hmwftmt  hfM€%  and  riie  Utmrntfir  /j/tsr  grmta  Su 
9^fm0tffmninft  liUmnrnmnitrfirUUMmrm^  it  isfloodfs  bqt 
he  is  not  compdlable  by  this  writ.  Fdr  Choke  1  and  theiefofe 
it  feems  that  quid  juris  clamat  does  not  Ue  agnn/l  4ny  but  smnfi 
iim^  wim  mu  Ummi  at  tbt  timi  rf  the  mU  UwJ.  Br.  Qj^  Juris 
elamat*  pi.  tx.  dtes  34  !!•  6.  & 


(B)  ff^rit  good,  nnd  PrdCfeJmgs. 

^  I.  YN  qmd  juris  dam^t  the  procefs  is  S/hwgas  ad  Mm'tumAm* 

*  Br.  Procefiy  pL  1^7.  cites  21  E.  3. 1. 
a*  Quid  juris  damat  1^4^  h  rtverfmn  granted  to  tbtm  and  de 
AcKT/  ^the  one^  and  ihcwte^tiem  who  baamttnag  hit  Jar  ^e  did 
fjfmEng  tie  vfrit^  and  the  tenant  f^aded  it ;  Judpnent  rfAe  foritf 
and  upon  good  argument,  becaufe  nothing  is  to  be  done  but 
attommenty  which  may  be  made  to  the  forriToriy  and  aUb  be* 
eade  he  who  died  had  nothing  but  for  term  of  life  $  therefbie 
the  writ  was  awarded  good.    £r.  Quid  Juris  damat,  pL  8.  cites 

43  JS.  1.  3** 
We*  QuiA  3«  Quid  juris  damat  againft  twO|  the  ihcriff  returned  tiat  we 
Jtoitcb.  meifoclerkf  and  bat  nothing  in  layfie^  and  the  other  anfwered 
2J^  ^^*  that  he  is  fole  tenant,  judgment  of  the  writ,  and  yet  diflriMas 
Aad  kbcy  iffiicd  againft  him  who  was  returned  nihil  in  the  fame  land ;  for 
wmU  nM  iffiie  cannot  be  taken  in  the  abfence  of  the  other.  Brook  fm 
^^Uith^  quod  vide  grand  mifchief  for  the  other,  who  is  tenant  m  ftfi, 
JSdoa*        as  to  the  iflues  retmned ;   but  he  may  attorn,  i£  he  wilL    Br^ 

Frocefiy  pL  52.  dtes  38  £•  3.  a8^ 

4*  In 


4^  In  quid  juris  damat  if  2|  if  tl^e  9ne  is  nonfmUi^  yet  the  ether  ^^rd  f*  ig^ 
JtaUiaii  the  wbote  attornments  and  the  other  (ball  not  hefevered^  and  *Sm^ 
thz  fine Jball  be  engr^ed  efthe  whole.    Br.  Quid  Juris  clamat^  pt«  one  OiaU  be 
S.  dtc«  48  £.  3*  32.  itvcfc^,  MJ 

^  ^    •*  the  other 

ftatt  ftic  forth  t  aM  fo  this  writ  mirt  Irom  all  othcn.    ]bi4» 

»  .  •    > 

5*  Where  fim  is  levied^  Xht^quid juris  clamat  ought  to  kefned before  S.  P.  Aa\ 

ii  it  ingrofed  t  for  after  the  engroffing  no  quid  juris  clamat  lies  \  jj^^j^^    ' 

^nd  then  he  fhall  not  puniih  the  ^nUty  nor  make  avowry  with-  r    |  ^^^  \ 

Mt  having  attornment^  which  cannot  be  compelled  without  legro^ea 

writ  of  quid  juris  clamat;    Br.  Quid  Juris  clamat^  pi.  14.  cites  ^^  ^^ 

mH.  6.  x3.Pcr  Newton  &  Cur.  .  Ji,T?!Iip 

iniemarcft 
•f  lb*  line,  aad  defifertthcm  to  the  ptit)^  to  ^eih  the  comtfance  it  iba^e,  and  after  that  tho 
monk%  ihaUaot have fudjuia damat t^iaft  the tBBaittfiarliliB.    I.N»B.  >47,^a. 

(C)    Pleadings. 

I    l^UID  Juris  clamat  agmnfl  a  feme  as  tenant  in  dower^  who  'Theeoapfi 

v^  find  as  to  parcel  tbatjhe  held  for  term  of  life  of  the  leafe  rfone  "jr "  ^ 
y.  vho  obSged  himfilf  to  acquit  and  to  warrant  ^  judgment,  ]£witb^  aeJSlaaiit- 
out  confcjpng  the  vnarranty  and  acquital  ihe  ouglit  to  attorn.  Green  in  quid  juria 
iaid,  you  hold  in  dower  as  the  note  fuppofcs,  Prift,  and  the  «^"»«*»  ••• 
others  e  contra  j  and  as  to  the  reft^  (he  faid  that  Ihe  held  in  ^i^i^ 
dower,  and  that  the  plaintiff  had  purchafed  the  reverfion  for  make  atiMu 
term  of  life  only,  whereas  wc  have  warranty  againft  the  grantor,  "f^*^*/ 
who  has  aflets  to  Tender  to  us  in  value ;  judgment  if  to  you  we  ^,  ^1^ 
0ught  to  attorn ;   and  of  this  plea  the  Court  took  day  to  advife,  ally  wbeiv 
«nd  upon  fuch  ifluc  the  feme  may  mate  •  attorney  by  bill.     Bn  f^^jf*^*!* 
Quid  Juris  clamat,  pU  13.  cite$  ai  £.  ^.  48.  that  he^&dl 

forfeit  hia 
irftate^  if  k  be  foood  acatnft  hiiOi  itc.  then  it  ia  ckai  that  ^  Aall  make  attomay  after  the  plat 
pk*6e4.    r.  N.  h,  147.  [A)  ' 

2*  In  Quid  Juris  clamat  the  tenant^  viz.  K.Jaidy  that  fine  fvns 
/owed  to  D.for  Ufe^  the  remmnder  to  K.fir  lifcj  the  rernainder  to  fhe 
right  heirs  of  the  faid  2>.  and  that  D.  granted  toK»  by  the  deed  which 
Jbojbewedy  that  he  might  cut  and  fell  the  trees  at  his  pleajiires  and 
Mer  Dm  diidf  and  J,  bis  heir  granted  bjfita  to  the  plaintiffs  and 
Aving  the  advantage  of  die  deed,  he  is  ready  to  attorn.  And 
per  Cur.  this  is  a  good  grant;  for  though  D.  cannot  have  a^on, 
bccaofc  he  has  only  for  term  of  life  in  poflcffion,  yet  if  K.  ^ies, 
then  a  fee  ihall  be  vefted  in  him  \  and  therefore  he  may  alien 
the  fee  by  feoffineiit  in  the  life  of  BL  But  per  Thorp,  contra 
ef  rdeafe.    Br.  Quid  Juris  clamat,  pL  x6.  cites  24E«3.  3a* 

3.  In  Quid  Juris  clamat,  the  tenant  faid  that  the  conujor  gave  to  QqIj  jorSg 
Urn  intailiy  the  deed^  Cs'r.  Judgment  (the  ought  to  attorn,  and  clamat  to  au 

Jbewed  the  deedi  ib€  plaintifffaid  that  the  tenant  held  fir  term  rflife^  j^i^dtf 
as  the  not^  iuj^Kyfes,  Prift,  &  non  allocatur ;  upon  which  he  th,  mwr. 

faii further  eJfque  boc^  that  the  conufor  gave  in  tail,  &  non  alloca^  /««  /^ 

tur. 
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tinanifir  tuT.  llnch.  faid,  you  fliall  anfwcr  to  the  deed,  as  that  rlcBC 
l^ni  Uesd^'d  P*^*  ^y  *^  deed,  or  the  like,  upon  which  he  fat  J  that  the  tefiant 
ikat  i^^e  be/djcr  tfrm  ofKfey  as  the  nofe fuppofes^  ahfque  hoc  thSt^the  C9nt(far 
ihe  note  Zr-  gave  hy  the  deed  prout^  &c,  Prift,  and  the  others  c  contra ;  and 
««/5r  lyihe  ^®  ^^tc,  that  hc  was  compelled  to  anfiver  to  the  deed^  and  yt  m 
^tdu^i  k  granger.  Br,  Quid  Juris  clamat^  pi.  1 1.  cites  38  £.  3.  20. 
ktjkewfd, 

had  reUaJed  tc  him  and  hrs  heirs  all  his  right,  judgment  (1  a£bio«  Belk.  oifered  to  aver  that  he  keli 
for  term  of  lift ^  as  ihe  note  fuppofed,  &  non  allocatur ;  upon  which  ^tjaidikal  he  held  eftheconu- 
fir  Jot  life  tkc  day  of  the  noU  levied,  ahfjuehoc,  that  he  releafed  htjore  the  mote,  Prifl,  and  admitted 
/or  a  good  plea,  withom  faying  exprefily  not  tht  died  of  the  eo%\tfor ;  for  he  has  denied  tt^  at  fe 
Aranger  xnay  deny  a  deed,  *  whereupon  the  ifibe  waa  received,  and  the  tenant  alledged  the  decA 
at  L.  and  the  other  prayed  vifne  where  the  bnd  isi  &  non  allocatur,  but  was  of  L.  and  pro* 
cert  was  made  again&  toe  witoeilcit  u  it  was  (aid.    ht.  Quid  Jurtf  cltmat,  pL  3.  citei  4^ 

^  a-  3i- 

4,  Quid  Juris  clamat  agcnnfl  baron  and  feme  upon  the  neie  ef  m 

jine^  nuhscb  waSf  that  where  the  defendant  neldfir  term  of  8  yars^ 

of  the  grant  rf  J.  and  winch  afUr  the  term  to  him  ought  to  revert^  is 

remain  to  the  plaintiff y  &c.     (And  io  fee  that  it  is  admitted  to  lie 

OS  well  tipon  a  leqfefor  years  as  upcn  a  leafefor  life  \)  the  defendant 

[145    '\faid^  that  a  Rranger  was  feifed^  and  leafed  to  him  for  8  yearSf  and 

*  Orig.  is     diedy  and  the  tenements  defcended  to  <9.  and  W*  who  releafed  to  the  ifr- 

Ire  alfdi     f^^^^  ^*^fi^y  fhfqtte  hoc  that  the  conufor  had  any  thing  in  the  taie^ 

editions  of    ments  the  day  of  the  note  levied  \  and  a  good  plea,  without  (hevr* 

Brook,  but  Jng  that  hc  was  feifcd  at  the  time  of  the  fine  ;  for  this  is  proved 

>y*ihc  Yw-  ^y  ^^  P^^**  ^^^  "  "^  *  double,  VIZ.  that  the  rcleafe  fhall  give 
Book  that  fee,  and  that  the  conufor  had  nothing ;  for  tlie  one  is  the  plea 
it  Oiouid  be  and  the  other  is  the  travcrfe.  Br.  Qmd,  Juris  clamat*  pL  o. 
<^''''''-)     cites  3  H.  4..  3.  ^    V 

Quid  Juris  5^  In  Quid  Juris  clamat  the  defendant  claimed  fee^  and  tha 
**T/»!2  ha^  P^^^iff  matntnined  that  he  held  fir  term  of  life  the  day  of  the  naie 
ronandjentt,  Itvicd,  abfque  koc  that  he  wasfeifed  in  fee  the  day  of  the  note  levied  g 
who  dt"  and  it  was  faid,  that  in  the  books  fuch  iflue  has  been  received^ 
Il>nfd/Me  ^^'^  ""  i^vTit  books  the  tenant  faid  that  he  was  feifed  in  fee, 
laod,  and  abfqut  hoc  that  he  held  for  term  of  life  prout,  &c.  *  Br.  Quid 
wotreou}ed,  Juyis  clamat,  pi,  20.  cites  I  H.  7.  27. 

H^hercupon 

they /tf  li  that  at  the  time  of  the  fine  levied  then  were  feifed  in  fee ;  and  thit  is  no  plea,  withovS  a^fwcr^ 
he  tfthey  held  for  life,  or  not ;  for  it  is  only  trcumcnt,  upon  which  thcyjiid,  abfqut  koc  that  tkejf 
Mdfor  terw  of  life  th*  day  of  the  note  levied.  And  a  good  plea  per  tot.  Cur.  quod  nou,  mnthoMt 
Jitmng  bow  ihey  u*ere  feifed  tnfee.  And  per  Littleton,  if  it  be  found  that  they  have  only  for  to 
•f  life,  they  (hall  loie  the  land,  becaufe  they  claimed  fee.  Br.  Quid  Juris  clamat,  pL  13.  -'" 
t$  £.  4-  sBi— -Br.  Quid  Juris  clamat,  pi.  aa.  cites S.  C. 


For  more  of  Quid  Juris  chmat  in  General.   Sec  ^ttormntntm 

and  other  proper  Titles. 


£ms^ 


X    US    I 


Sinti^  ti  *  SDefotccat  :^:^ 

«rt,  and 

I.  fTe/l'  2.  f.i/.  4.  TTJ^NACTS,  that  woen  tenant  in  Jower-in  ezpreiTed 

13  £d.  1.        ±JJ  firank-marriage,  by  the  courtefy^  far  life  or  ^^""^^^ .  * 
mtmlf  lofe  thAr  land  iy  default ,  and  the  tenant  is  compelled  to  Jbenv  f^^  itfinii. 
Itsngbt^  they  may  vouch  the  reverftoner^  If  they  have  warranty  s  and  fieih  to 
then  the  pleafball  pafs  betwixt  the  tenant  and  the  warrantor^  accord^  h^^^ 
ing  to  the  tenor  of  the  ^vrit  by  which  the  tenant  recovered  by  default  .•  tencmoiu 
and  Jo  from  many  anions  they  Jball  re/ort  to  onejudrment^  viz»  That  from  tbe 
tbe  demandant  Jbatl  recover  that  demand^  and  the  tenant  Jhall  go  ^l^^l^^'* 

V^  cafe  etlhcr 

Bytbis  Jfatiftef  in  place  of  a  ^urit  <f  rights  a  fuod  ei  deforceat  is  theeouyof 

given  to  tenant  in  dower ^  in  free  fnarriagefor  life  and  in  tail,  upon  ^\J„"f  *^ 
lofing  by  default.  uken  a  way* 

or  the  de- 
forceor iioldcth  it  fo  faft,  at  (he  right  owner  is  driven  from  hii  real  prscipe,  wherein  it  is  laid« 
«ade  A.  cum  injnfte  deforoett,  «r  the  deforceor  ib  diftmbeih  the  right  owner,  aa  he  C4naot  eojo; 
l^'s  own.    Co.  Litu  3^1.  b. 

(A)     Lies Jor  whom,  and  againji  whom. 

I.  j¥  tenant  fir Kfe  lojeshis  land  in  a  ceffkvit  hrou^t  againft 
*•  him  iy  defindt,  yet  he  fhall  have  a  quod  ei  deforceat  hf 
ihf  ftatute  of  Weftminfter  2.    F.  N.  B«  156*  (A)  cites  H.  5  E. 
3.  &  M.  9  £.  3. 

a.  Qood  ei  deforceat  was  brought  by  the  feme,  who  pretended 
tfi  be  tenant  in  dower,  who  lofi  by  d^ault  in  fctre  facias^  where  her 
baron  was  not  party  to  the  lofs*     And  fo  fee  that  it  liesySr  him  who 
VMS  not  party  to  the  lofmg  \  and  per  Belk,  it  lies  againfl  me  who  was  [   i^i^  ]} 
net  party  to  tbe  Itfing.  Br.  Quod  el  deforceat,  pL  3  •  cites  4 1  £.  3 .  30. 

3.  Quod  ei  deforceat  was  brought  by  two  men  as  heirs  in  tail  in 
gavel'kinel,  which  they  claimed  to  hold  to  them  and  the  heirs  of 
their  bodies  iiliiing;  and  awarded  good,  notwithftanding  that 
they  cannot  have  ifibe  of  their  bodies.  Br«  Quod  ei  deforceat. 
pL  5«  cites  46  £.  3.  21. 

4.  If  two  coparceners,  tenants  in  tail,  lofc  their  land  by  default,  &  >*•  t<^ 
atkejJbaUj^n  in  a  quod  ei  deforceat ',   and  yet  the  default  of  the  ^^' 
•ne  IS  not  the  default  of  the  other.    F.  N.  B.  155.  (H)  cites  M* 

46  E.  3. 

5*  a  tenant  for  term  of  life,  or  tenant  in  tail  be  difleifed,  they 
may  have  quod  ei  deforceat  as  well  upon  recovery  by  default, 
for  ihtflatyte  rf  Wefbninfler  2,  gives  it  ^itpon  recovery  by  default  ; 
but  there  was  a  quod  ei  deforceat  at  common  law,  and  be  it  upon 
dsffeifin  or  recovers  by  default,  all  is  one;  for  neither  the  writ  nor 
the  declaration  make  mention  of  any  recovery.  Br.  Quod  ei  deforceat, 
pL  I.  cites  33  H.  6.  46. 
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^^^  ^*  V %  WSKxht  fa/ed in  jure  mcoris^  vad  ^moihit  rtevvers  agahtjt 
m^ht  jitf.  ^  h  ^'^f  ^<i  ^^  baron  dies,  the  feme  ihall  have  a  cui  in 
Mofiaod     vita,  and  not  quod  d  deforccat.  Br.  Qood  pennittat,  pL  9.  cites 

fir  tkettfi^tke  nri/e,  and  tbey  lolc  the  land  m  a  precipe  quod  redcUt  by  de&ulti  yet  they  fball 
tevc  a  quod  ei'deforccat,  dfcc    t.  N.  B.  156.  (A) 
&  if  a  awwM  /W^  Jhr  iaQut/r,  and  uUtkM^Md^Jkt  MdJkr  kmfi§MiAaUkmii  the  qOid  ei  do- 

Jbfd.  k  the  ^.  The  qnod  ci  dcforc?at  lies  again/l  ajhrmger  ta  the  recovery  ; 
ttov.  ^  if  a  man  recovers  b7  default,  and  makes  a  f<K>^ent, .  the  quod 
ftyr,  See44  ei  defDTceat  ihall  be  brought  againft  the  feoffee.    F.  N.  B.  155. 

•ecOTdanti    ^    ' 

fcit  it  itdoiibted  t s  £.  3.  de  16  E.  3*    Bor  hy  PkiUoot  if  the  feolfor  leooveri  in  t  writ  of  rifbtv 

the  feoffee  cannot  tender  fuit  and  dcraign,  dec. 

•  Inft.  351.  Lord  Coke  iaya,  it  may  be  broiiffat  apinft  the  alienee  of  the  tecovefOfy  becMft 
'Ae  %roids  of  the  Aatutc  are  indiefinite ;  and  unlefii  tm  writ  did  lie  mpemSL  the  alienee,  the  de- 
■landant  could  not  have  the  cffed  of  his  fuit,  viz.  the  rcftitution  of  the  hnd.— — Br.  Qyi>^  ci  do* 
I»a6cat,  pi.  3.  cttcf  41  £.  3. 5.  S.  P. 

&  r.  ft  Inft.  8.  V tenant  in  tail  hfes  bj  default,  and  dies,  bis  beirfiaUmi 
^^*  have  the  quod  ei  deforceat,  hut  afirmedan\  for  that  is  his  writ 

of  right.    F.N.  B.  155.  (F) 

9.  H  tenant  by  receipt  upon  the  drfault  ef  tenant  fir  Kfi  appears, 
and  is recdved,  and  plaids,  and  afterwards l^ hy  aSimtrieilf 
yet  the  tenant  fir  ike  fiall  ham  a  quod  ci  defbrceat  \  for  the 
<«^»      judgnaent  is  g^vea  againft  him  Mj  his  default.  F.  N.  B.  ijtf*  (B) 

/beicupoB 

e  in  wverfirti  is  received,  and  pleads  to  iltue,  and  it  is  fonnd  ^gdnft  the  tenant  by  receipt,  tod 

^dgoMnt  is  given  for  the  demandant,  the  tenant  (hall  have  a  qnod  ei  defiNCCat;  for  alhcii  thot 


A  tenant  for 

of  life 


mlt  in 


fl  P.  But  if  I  o.  If  the  tenant  fir  Vtfi  in  prxdpe  vouches^  and  the  vouchee  mB 
^^S^di  '^  ^PP^^i  ^7  reafon  whereof  the  tenant  hies  by  defauU^  he  (hall 
tl  v^utkct  have  a  quod  ei  deforceat  by  die  ftatute  of  Weihnkifter  a*  albeit 
^^MTMni  the  judgment  be  not  given  for  the  proper  definult  of  the  tenant } 
U^t^a^  foi*  ^be  ftatute  fays,  per  de&ltam  generally,  and  not  per  de£id- 
CK^aftciw  tarn  fuam.    a  Inft*  ^ci, 

?;  now  if  the  tenant  lofe  by  the  defrnlt  of  the  vouchee,  he  (baU  not  have  a  qnod  d  d^ 
t,  becanie  htffiaUktnijuigmtnt  to  rtcover  over  is  vdneMgainJf  ike  vmickie,  for  the  default  d 
tteouchee,  lb  as  he  (hall  have  recompeoce ;  but  if  the  vouchee  doth  not  appear,  but  makes  de* 
aul^thcn  he  (hall  lofie  the  land  by  the  defsnilt  of  the  vouchee ;  but  that  is  not  the  dcfanlt  of  the 
and  tbexcforequsnc  of  that  caiie.    F.  M.  B.  156.  (B) 


c  m  1 


nU 


n  uaast. 


(B)  Lies  in  what  Cqfes^  and  when. 

I.  T(tMt\tttm^'9nitoi  dower  agmnfi  tenant  fir  M^ 

.  *•  and  recovered  by  dcfouhj  and  the  tenant  fir  Rfi  who  loft  by 
default  brought  qfod  ei  defirceat  againft  the  tenant  in  dower ^  and  re^ 
covered  bj  defaults  upon  which  the  tenant  in  dower  fciw^^f  tfjMri«r 
fuod  ei  deforceat  I,  and  fo  fee  quod  ei  deforceat  upon  quod  ei  da* 
forceat,  and  that  upon  recovery  by  default  in  quod  eidefiMrceai,. 

he 
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liciibo  lofisBisf  have  anodicr  ^piod  ei  defefteat    Wk.  Qood  d 
dcfiwccat^  pL  13.  cites  13  E.  !•  and  Fitzhu  Vcracbcr  296.  ^ 

a.  Attmt  Ikt  tfon  r£€9^fety  6y  dtfittdt  in  ^fif  and  therefore  it  tetfaeaMb 
ieemt diat quod  d  defbrceat  does  not  lie  upon  fudi  recovery  hf  IM>of  pl.^ 
de&iilt  I  for  k  ts  by  jury,  and  not  properly  by  default.    Br, 
QuDd  ci  defbrceati  pL  14.  cites  17  E.  3*  and  Fitzb*  Attaint  6g. 

3.  Qmnl  ei  deforceat  was  broilgbt  upon  recovery  in  ajftfe  OMmll  1  P.  %  Int. 
Aeheir  ef  bim  Wik  recovered^  and  be  vouched  to  warranty  VT*  Jv.  |^i:  ^^ 
sad fr^d  that  fir  bis  nonage  the  parol  demur p  and  /ir  voucher Jhtd^    * 
Jitf  /ir  ^  wo/  ou/lid\  becaufe  he  could  not  have  had  his  age 
in  the  mft  aAion«    Brooke  iaysy  and  ib  fee  that  it  lies  upon  re* 
coveiy  in  aiSI^  and  that  the  tenant  may  vouch  in  this  aSin,  and 
.alfo  the  demandant  may  vouch  hotbefiovtecfWefinunfiir  a,  cap. 
i^acfiMttemnsi  but  he  fays,  it  feems  that  this  is  after  diat  the 
tenant  fca  m^JBtaiiifd  the  title  of  his  firft  vmt»  andplead^the 
recovery  I  and  he  vronders  that  it  lies  upon  recovery  in  aj^e^  for 
this  is  by  jury,  and  not  by  de&ult.  Br«  Quod  ei  deforceat,  pi*  4. 
dtes  44  £•  3. 4a. 

4«  In  vnAt  it  was  faid,  that  upon  writ  of  enquiry  of  wajte^  if  Inta^ififii 
the  defendant  l^es  the  land  vmjkd^  he  oiay  have  quod  ei  deforceat.  ^^^^ 
Per  Hank.  To  which  there  was  no  anfwer.    But  Brooke  fays,  Icmm 
The  Jaw  feems  to  be  contrary  s  for  there  it  was  agreed  per  tot.  makei  «Ia. 
Car.  that  attaint  lies,  and  the  party  may  challenge  i  and  there- ^^^  ^ 
fore  this  is  a  recovery  hy  verdifff  and  not  by  default^  and  then  quod  verdid 
ei  deforceat  does  not  He.    Br.  Qjiod  ei  oeforceat,  pi.  7.  cttei  p^n>,  and 

^^4.2. But  the  challenge  is  denied,  a  I  H.tf*    But  per  "f2*j^ 

Newt»  and  Pafton  J.  there,^and  Markham  and  Portingt^  ^^^i^ 
fieijeama,  attaint  lies.    Ibid.  pa  » 

bothcalett 

•nA  tWdove  there  no  quod  ei  deforce  liet.    s  Inft.  351. f.  N.  B.  155.  (E)  S.  P. 

^  F.  Ow.  101.  Pafcb.  33  CIo.  C  B.  Elmer  v.  Thitcbcf.  Cro.  £.  163.  S.  a*— ^And 

5«  1£  tenant  in  tail,  or  tenant  in  dower,  or  by  the  courtefy,  or  T^KtpU 
for  term  of  /j^,  /^  their  lands  by  default  in  a  praape  mndreddat  ^wj^f 
brought  againft  them  where  they  werefummoncd  accorJunr  to  law,  te&mt  b^ 
&C.  tlien  they  have  no  other  remedy  but  this  writ  of  Quod  ei  !^  <**^ 
deforceat.    T.  N.  B.  155.  (B)  JrfTh?^ 

Juiule  of  Wcftmuiftcr  9.  But  iftht  tenant  in  uH,  otjiitk  odicr  tentot  wlio  hath  t  paxtkultr 
fftate,  hft  hy  dtfault  where  kt  is  not fimmifned^  6cc.  thca  be  mty  hav4  a  writ  of 'dilibiit  or  t  ^uod 
•  defofceaty  as  be  p!ca£e(b.    F.  N.  B.  155.  (Dj 

6L  If  a  man  i^  any  hnd  by  defimlt  in  a  writ  ef  right  in  a  couet 
htrouf  he  may  remove;  that  record  into  C.  B,  and  then  have  a 
qtiod  ei  defomat  upon  that  record  $  andfoheihaUhaveaqaod 
ci  defoseeat,  although  he  do  not  remove  the  recor;!;  but  then 
It  feeaeth  dsat  the  quod  ei  deforceat  (hall  be  fued  in  C  B.  or  in 
the  Court«banm,  where  he  lofeti^  the  land,  as  he  pleafeth  i 
•Taaoen  qocre.    F.  N.  &  i^f .  (Z) 

•     y.  Inapr«cqBe€uodreddarirtbeapMafA|£6,arMi^  Mutifto- 

an4ofyeribpartini^<3fii3Bt.Qwxu  he foflkfe his  hnd,  and  Aa^^utaU, 
jf«r  brlhsU  lute  a  ^mdoi  Aeforceat ;  iar  that  recovery  is  by  bjs  t  '4^  J 
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•rtcDni     dcfanltf  bi^afe  he  did  not  appetr  nitea  he  was  demstaded. 
X"!^«/,  I'- N.  B.  I5S.  (I) 

jiMrJ  ift  a  %irm  of  right  depart  10  defpite  of  tbe  Court,  lie  IbiU  lo(e  his  l«id«  md  there  hr  lliaU 
aot  have  t  quod  ei  defancat,  hccaufic  a  judgnieiit  final  ihall  he  given  apiaft  him  in  that  cafe,  f  • 
N.  A.  15^  ClJ^S.  P.  a  Ina.  35U 


8.  If  A.  and  B.  htfeifed  of  lands ^  and  to  the  heirs  of  A,  and  a 
covcry  is  had  againft  them  by  default,  A.Jhall  have  a  nurit  rf 
right  of  his  moiety,  ondB.  a  qttod  ei  defirceat  upon  the  the  ftatate 
of  Weft*  2.  and  when  they  recover,  they  (hall  be  jointenaxxts 
again*  1  Inft.  351. 

p.  Upon  a  nihil  didt  no  quod  ei  dcforceat  lies,  a  Inft.  351. 

lo.  nough  the  demandant  in  the  quod  ei  deforceat  ^o/ftpr  the 
recoven  pleaded  cannot  vouch,  yet  the  quod  ei*  deforceat  is  main- 
tainable.  2  Inft.  152. 
^i  If  the  II-  J£  recovery  hj  defiinlt  be  infuchan  affion  where  no  voucber 

iudgmeat     lies,  yet  the  quod  ei  deforceat  is  maintainable.  2  Inft.  352, 

by  default 

be  in  a  ^fcirtjadas  brought  up^n  a  recovery  ornne^  or  im\  writ  of  entrf^  or  in  the  fwAiu  brought 
auinft  the  diueifor  himfeUi  there  lies  no  voucher,  and  yet  a  quod  ei  deforceat  if  given  by  the 
^t.  of  Weit  1.  upon  fuch  a  recovery  bj  dcfaulu  €  Inft.  351.—*  S.  F.  Er.  Quod  ei  deforceat. 
pi.  3.  cites  41  £.  3.  33.— *S.  P.  And  if  the  r-covcry  wi«  in  B.  R.  then  he  may  fue  the  quod  ei 
deforceat  in  C  B.  F.  N.  B.  1 35.  (C) 

• 

(C)     Writ  and  Pleadings,  and  judgment. 

I,  I F  lands  are  fpven  to  baron  antfenu  in  fpecial  tail,  the  remaisoi^ 
^  der  to  the  baron  in  tail  i  s^d  after  they»fff  tUes  witb9Ut  iffiit^ 
and  after  the  baron  lofesby  default  in  precipe  quid  reddat^  htjhall 
have  quod  eideforceat^  quod  clamat  tenerejibi  et  beredibusie  corporefu9, 
for  the  firft  tail  was  determined  by  the  death  of  the  feme  with- 
out liTue,  and  then  the  baron  being  in  effoft  hut  tenant  for  life 
by  thcfrfl,  this  now  JbaU  merge  in  the  remainder  \  and  therefore 
thc/econd  tail  was  executed  at  the  time  rf"  the  recovery  by  default. 
Br.  Quod  ei  deforceat,  pi.  1 1.  cifes  5  £.  3, 4.  per  I^iddleton* 
s  F  t  Inft        ^'  ^^  ^^^  agreed  that  in  quod  ei  deforceat  the  vrritJbaU  nd 
361.  cites  *  mention  ofwhofe  gifi  it  waSf  though  it  be  quod  clamat  tenere^fibi  etbe^ 

^;  C. redibus  de  corporefuo  exeuntibus ;  contra  in  cui  in  vita.     Br.  Quod 

Danb>rBr.  «i  deforccat,  pi.  6.  cites  48  E.  3.  8. 

Quod'cidc*  3,  In  Quod  ei  deforceat  it  was  agreed,  that  the  writ  mr  the 
forceat,  pi.'  ^gn^f  JiJ  „Qf  ,naie  metition  of  any  *  record  or  recovery  y  andNeedham 
E.  ^'fi.—  f**^j  ^hat  in  Wales  it  is  ufual  in  quod  ei  deforceat  to  count  in 
In  tbe  quod  nature  of  what  «£tion  he  will  [in  a  plea  of  land]  quod  nota»  by 
d  d^orceat  (udom  there  ;  and  after  the  tenant  pleaded  th^it  there  4s  mi  eatf 
nandant  record,  by  which  it  may  appear  that  the  tenant  ever  recovered  the  land 
counted  that  ttgtunjl  the  demandsmt  by  default^  «t  hoc,  &c.  And  a  good  pleat 
hcwasfcif-  pg,,  Danby,  Moilc,  and  Ncedham,  though  the  writ  nor  the 
or  in  taii,^'  count  do  not  mal^e  mention  of  any  recovery,  becaufe  the  aftkm 
without  is  given  by  the  ftatute  upon  recovery  by  default,  where  no  luch 
wfiS'^feafe  '^^^^  '^^  ^^  co«imon*  law ;  but  Aihto%  Chock,  and  Davera 
6r  gi%  for  contra,  and  thatfll  no  plea,,  and  ne  deforceat  pat  b  no  pka  in 
that  the      this  a^ion,  per :  Cur.  and  after  Aihton  agreed  with  Danlny 

Moiic^ 

2 
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ktoUet  and  Needham }  for  it  was  agreed)  that  m  qmi  a  defrr^  aAi<»  » 
eeat  was  at  comman  law ;  quod  nota«  Br.  Quod  ci  deforceat^  ^vTown 
pL  9.  dtes  2  £•  4.  1 1.  poffeiSom 

4.  And  after  the  tenant  pleaded  nul  tiel  record^  &€•  as  above  t9  amiaiicdcdi 
Phe  fiot  ef  landf  and  the  demandant  demurred  upon  it,  and  he  |^\tinfd? 
pleaded  to  4be  reftj  that  F.  nvas  feifed^  C5V.  and  infeoffed  the  tenant  and  that 
and  J*  S.  the  haron,  and  the  demandant^  and  J.  S.  d&rf,  and  this  the  defend- 
temmt  Jwrwved^  and  the  demandant^  as  bis  fime^  claimed  dower^  foroe^hiii 
csed  entered  upon  him^  and  the  tenant  oufted  her,  &c.  Quaere  of  this  without 
plea.     Ibid.  making  my 

5.  And  after  it  was  faid  anno  lo  E.  4.  that  hejhalljaj  that  I   ^i^9  1 
there  is  no  record  or  recovery,  by  which  it  may  appear  that  the  land  ^hTrerord 
was  recovered  by  default  againfi  the  demandant  f  jor  it  may  brtbat  and  then  the 
be  lofi  by  default  by  writ  of  right  in  Court  baron,  which  is  not  any  tcnmt  may 
rJr^^rt  tL  is  arecLry  h,  drfauU;  which  fee  anno  lo  ^^l*^ 
£.  4.  2.— Ibid.— Br.  Quod  ei  deforceat,  pi.  10,  cites  10  £.  4.  a*  dcmaadant» 
and  (ays  it  is  a  good  plea  by  the  opinion  of  the  juftices.  ^<^-  *^  ^ 

I10W  he  iccoveitd  againft  the  demandant  by  formedon,  or  other  real  adb'on ;  and  in  the  purclolir 
of  his  plea  fhail  (ay, -that  ipfe  paratus  eft  ad  manutenendum  jus  dc  ticulum  fuuni  przdid.  perdo- 
niun  pnedid.  &c.  onde  petit  judicium,  whereby  the  defendant  in  the  quod  ei  deforceat  ia  be- 
come a£tor,  and  in  t&c&,  revives  the  former  a£lion,  and  the  demandant  m  the  quod  ei  deforceat 
is  become  in  manner  of  a  tenant  to  the  forrner  adlion,  and  may  vouch  as  if  he  were  tenant  to  the 
former  aAion,  becaufe  if  he  hath  but  an  eftate  for  life,  it  is  not  fafe  for  him  to  plead  in  chief  but 
to  vouch  him  in  the  rcveruon;  therefore  he  can  vouch  no  other  hut  him  in  the  reverfion  ;  or  if 
the  dcfcndaat  nocwithftanding,  upon  the  title  of  the  former  recovery,  plead  fome  other  bar,  then 
Che  demandant  in  the  qood  ei  deforceat  (hall  not  vouch  at  all,  becauGe  the  former  a^ion  is  not  re* 
vivcd  ;  and  if  the  defendant  plead  the  former  recovery,  the  demandant  may  traver(e  the  title,  or 
pind  any  thing  in  bar  of  the  title,     t  Inft.  351,  352. 

•  In  quod  ei  deibrceat  the  tenant  faid,  that  the  denuadint  did  not  (hew  record}  judgment ; 
ct  BOO  aUocttpr ;  for  it  lies  tuitkoui  Jkemng  record  \  wherevpon  he  challenged  that  the  writ  did 
■ol  he  for  the  baron ;  ec  non  allocatur,  .upon  which  he  demanded  the  view,  and  was  Ottfted  \  ion 
the  ftttnte  is  igcoeiil ;  quod  noo.    Br.  Quod  ei  deibrceat,  pi.  3.  cites  41  £.  3.  30. 


6.  Quod  d  deforceat  againfi  one  by  two,  and  the  tenant  pleaded 
at  to  that  which  belonged  to  the  one,  a  recovery  had  againft  both,  the 
title  ofnsAicb  writ  be  is  ready  to  maintain,  and  demanded  judgment 
if  as  to  him  action.  Ice.  and  as  to  thai  which  belonged  to  the  other  be 
pleaded  releafe^  &c.  and  it  was  debated  if  he  fhall  have  both,  be« 
canie  the  recovery  goes  to  all^  quaere.  Br.  Quod  ei  deforceat^  . 
pL  8.  cites  36  H.  6.  29. 

7.  In  quod  ei  deforceat  the  demandant  vouched  ajbranger,  and  Br.  Vouch^ 
3  qoeftions  arofe,  if  he  fliall  Oicw  caufe,  or  if  he  fhsdl  vouch  ^T>  P^  \^** 
him  who  has  nothing  in  the  reverfion,  or  if  he  fhall  recover  in  ^o.  in  qiMxt 
vafaie,  or  that  it  be  only  in  lieu  of  aid  prayer ;  per  Frowicke  he  eideforcesft 

fiall  notjbew  caufe,  as  appears  by  the  ftatute,  nor  vouch  ajlranger  ^J  ^««»^ 
byiealbn  of  the  faid  fts^te,  and  htjball  recover  treble  value',  for  vomA^^ 
"ffi"**"*^  as  this  ftatnte  gives  voucher,  he  fliall  have  that  which  his  vmuktt^ 
appertuu  to  the  voucher.    Br.  Quod  ei  deforceat,  pi.  16.  cites  .:^^  ^^ 

*  X4H.  7.  lO.  •    gwideid'e- 

fofceat^pL 


17.  cka  so  H.  7*  sp.        i  loft.  85B.  S.  P.  dtes  S.  C.  &  50  E.  3.  t^.— — Kor  by  the  words  of 
theStJrtBtc  of  Weftm.  t.  cap.  f.  can  he  voadi  any  ocher  bdides  Sim  m  nver/im.    t  Inft.  35t««« 
as  ftcp.  ft.  b.  in  Br.  Foaer*s  Cafe. 
TheSfl»a<«iidkMsdtea9ifliMsolwttluiitbtlftilW«ta»s.  by  into  thai  it  gives  a 
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vouclicr,  apd  l)f  eonfequfMC  be  fluU  recover  in  valiie.  a  Inft«  359.—*  ThU  Ihould  be  lo.  H.^ ^ , 
10.  b.  pi.  25. 

A«  the  te-  g.  It  is  not  ofrtece/ISty  that  the  defendant  in  the  writ  of  quod  ci  dc- 
pkadn^a/e  ^^^^^^  ^^  piead  the  firmer  recovery,  but  he  may  plead  any  other 
9faUtk€      bar.     2lnft.  352. 

right  a- 

gAinJi  the  demandant  \  quod  noU.  Br.  Qaod  ei  deforceat,  pi.  9.  cites  ft  C  4.  f  1.^— In  every 
^ttod  oi  deibrceat  the  teiuMt  may  p/eud  in  har,  u  in  other  precipe  quod  rcddat,  or  may  plead  reco- 
very if  he  will,  and  if  the  trnant  pleads  recovery,  then  may  the  demandant  vouch  hy  thejfatute  mcji  ejet 
tenens^  but  ctfitf ra  if  «ii0/ArrAar  is  pleaded,  and  not  recovery ^  and  fo  prima  facie  it  it  no  pica  ia 
quod  ei  deforceat  to  plead  nul  tiei  record ;  ior  it  may  be  founded  upon  other  oanfe,  but  after 
recovery  pleaded  nul  tiel  record  is  a  good  plea ;  per  Littleton  for  law,  which  iaying  none  denied 
Aor  affirmed.  Br.  Quod  ei  deforceat,  pi.  1.  cites  33  H.  6.  46.*Br.  Voucher,  pi.  10.  citet  S.  C 

Cro.C4f4.  p.  Q.  and  JJ.  hb  wife  hrmght  a  general  writ  /pointed  by  the 
Kconib^.  Stattaecf  l^E.l.  of  Rutland^  called  Quod  ci  deforceat,  againft 
ly*  the  defendant  for  lands  in  Cardiganfhire,  and  made  proteftation  to 

profecute  H  in  nature  of  a  §uod  ex  deforceat  at  common  law  \  and  this 
was  for  one  mefliiage,  20  acres  of  land,  &c*  which  J.  S.  gave  to 
M.  and  the  heirs  of  her  body  \  and  that  the  defendant  deforced 
them,  and  declares,  that  the  faid  J»  S.  wasfeifed  in  fee,  and  gave 
the  lands  to  M.  in  tail,  and  that  Jhe  married  Cr.  the  demandant,  and 
that  the  defendant  deforced  them  \  the  tenant  pleaded  in  abatement  of 
[  15^  ]  the  writ,  that  quod  ei  deforceat  was  a  writ  formed  by  the  Statute 
Weftm-  2.  cap.  4.  which  was  fubfequent  to  the  Statute  of  Rut* 
.  land,  and  therefore  the  demandants  ought  to  have  brought  afpecial 
nvHt  of  quod  ei  deforceat,  according  to  the  Statute  ofW^m.  2* 
and  not  a  general  writ  according  to  the  Statute  of  i2£.  i. 
And  judgment  was  there  given  that  fhe  writ  fhould  abate, 
whereupon  G.  and  his  wife  brought  a  writ  of  error  \  and  per 
Cur.  that  judgment  was  reverfed ;  for  that  this  general  writ  of 
quod  ci  deforceat  is  good  \  and  they  all  agreed  that  ilncc  the 
Statute  of  Rutland  appoints  fuch  general  writ  pro  placito  terrae, 
and  direfls  a  fpecial  protedation  to  fue  it,  it  ihall  not  be  ex« 
tended  only  to  aAions  which  were  at  common  law,  or  to  any 
ilatutc  before  1 2  Ed.  i»  but  alfo  adlions  given  by  any  fubfcquent 
ftatutes,  and  therefore  it  extends  to  a  quod  ei  deforceat  given  by  the. 
Statute  Weflm.  2.  therefore  the  judgment  in  Wales  being  rc< 
▼erfed^  a  role  was  aiade  that  the  tenant  ihould  plead  next  tcm. 
Jo.  380.  pL  12.  HilL  1 1  Car.  B.  R.  Griffith  v.  Lewis. 


t    tso    1 


id&ttob  ^ttmittU. 


(A)     Lies,    in  what  Cafes. 

k«  "QltiEClPB  quod  reddat  was  brought  6f  a  bailiivici,  and 
X     v^ell,  and  yet  properly  a  quod  permittat  lies  of  fuch  a 

thmg.  Br.Demand,  pi.  43.  cites  34  £.  i.  and  Fitzh^  Brlef^  855.' 
2.  Of  common  of  pafture  quod  permittat  Ties.     Bn  Demand^  F.  N.  B. 

pL42,cites4E.  2.  andFitzh.  Brief  792,  793.  o^P^ 

Vntttt  hj  ilvayt  of  eommn,  be  it  commoa  certain^  or  wucrtMn,  and  oot  precipe  quod  reddat  i 
hvtpradpc  aui  reddat  ite^  ofpafiure/or  ao  if^ijls,  but  not  of  common  for  20  bcafts,  per  Fitather- 
l»en;  note  tke  diveriity.  Br.  Quod  PermiUat,  pi.  1.  cites  97  H.  8. 12.*— And  pracipe  dots  9^ 
^  ffermmu  urtmn  againfi  pernor  ofi(^  any  more  than  a^dl  tenant  of  the  foil.    Br.  loidi 

3*  If  a  man  ought  to  grind,  and  has  ufed  time  out  of  mind  to 
grwdtollfreaxt  the  mill  ofD,  and  the  miller  talus  toll,  adUon  lies 
vi  et  armis ;  but  if  the  tenant  of  the  franktenement  of  the  mUl 
tahes  toD,  in  fuch  cafe  there  lies  a  writ  of  quod  permittat*    Br. 

Quod  Permittat,  pi.   5.  cites  41  £•  3.  24. And  with  this 

agrees  44  £•  3.  quod  nota^  that  is  to  fay,  of  the  adUon.quare  vi . 
et  armis* 
4.  A  quod  permittat  ipfum  reducer*  curfum  ayudt^  &c*  wluch 
'  kim/lumed,  wiUwellUe*    F.N.B.  124.  (D) 

(6)     Lies  $  For  and  againjl  whom. 

!•  /\UOD  permittat  lies  againft  the  owner  of  the  water  ofafq^ 
^X^y2rjv  over  the  water.    Br.  Precipe^  pi.  39.  cites  4  E1  2« 
and  Fitzh.  Brief  793. 

2*  It  lies  of  common  (f  paflure^  turbary^  ptfchary,  and  reafonaUe  [    151    ] 
^bvers^  againft  a  difTeifor  of  a  difleimi  made  (by  him  and  his  f  So  the 
anceftors)  to  the  plaintiff,  or  his  anceftors,  and  not  in  other  'f^^  *^ 
degree;  becanfe  (f  there)  he  ought  to  have  a  writ  in  the  debet  ^ 
&folet.    F.N.  B*  123- (H) 

3*  An  abbot  may  have  a  writ  of  quod  permittat  of  a  difleiiin 
made  onto  his  predeceffor,  and  ihaU  make  mention  of  the  dlC- 
Idfin  in  his  writ.    F.  N.  B.  123:  (HV 

4.  Tenant  in  tailQxsH  have  aquod  permittat*    7«N.B.  124. 

5*  A  man  fhall  have  a  quod  permittat  agasdHhe  tenemi  ^t%€ 
JrMdfar  an  aSdom^  or  a  difturbance  done  bj  a^fimnger^  who 
was  not  teoadt  of  the  foiL  F.  N.  B.  124.  (£} 


N  a  (C)  Wfit^ 


f5i  Ctnoti  l^icmfttat 

(C)     Writt  Procefsy  za^  Pleadings, 

r.  •T^HE  bxfhop  of  Wtochcflcr  bmnght  4  writs  of  quod  per* 
^"  mittat  againft  the  abbot  of  Hide,  quod  permittat  W. 
^pifcopum  rjtiuceri  eurfam  u£s  apue^  in  folnt  Wlnton  quern  T, 
nuper  abbas  de  Hide,  predecefTor  diAi  defend,  duxerit  ad  nocu« 
mentum  liberi  tenementi  fui  in  S.  Winton.    And  counted  that 
whereas  he  had  the  courfe  of  water,  which  courfe  run  diredly 
.  io  Bis  mills  in  S.  the  abbot  has  miftumed  the  courie  of  the  wafcer> 
(b  that  the  mills,  which  ufed  to  grind  fo  many  quarters  of  bread 
com,  and  fo  many  of  other  com,  by  the  day  and  night,  now 
cannot  grind  but  only,  &c.  and  counted  divers  counts  in  the  writs  \ 
and  in  the' one  writ,  becaufe  the  plaintiff' counted  that  it  was  turned 
in  bis  own  time^  ad  nocumentum  liberi  tenementi  fui  ;    the  defendant 
fnd  that  there  was  none  mi/fumed  in  time  of  the  plaintiff ^  nor  any  Tm 
sAbot  ofH.  in  your  time\  Prift,  and  after  he  held  him  to  the  one^ 
that  is  to  fay,  that  it  was  not  mifturned  in  the  time  of  the  plain* 
tifi>  and  becaufe  the  bifhop  could  not  deny  that  there,  was  no 
turning  of  the  water  in  his  time,  and  had  counted  ad  nocumentum 
liberi  tenementi ftd^  &c«  vrhichfball  be  intended  in  bis  own  timCf  there- 
fore the  writ  was  abated  by  award,  quod  nota  $  and  after,  in  the 
other  writs,  he  demanded  the  view,  and  had  it  ^   quod  nota» 
Br.  Quod  Permittat,  pi.  3.  cites  2  H.  4.  13,* 
ft  wu  (ai^j       2*  in  quod  permittat  the  procefs  after  appearance  is  eUfiringas 
that  if  the     ad  refpondend.     Br.  Procds,  pL  28.  cites  2  H.  4.  14. 

wuAis  i^oMh  *fur  apbUranct  ini]uod  permittat,  yot  the  plaintiff  (haU  not  have  difirefs  f»  MmfiaerU 
eki  Jt/autt^  hit  to  anlwer  U  fhefarty  otfy ;  ^uod  nota.  Br.  Quod  Pennitut,  pi.  a.  atet  41 C.  3. 9. 

^  3*  In  quod  permittat  Jm^mfnt  by  tbefecond  Jefiudt  fhall  be 
-  given  to  recover^  per  Pafton.  Br.  Quern  Redditum  redditt  pL  i. 
xitespH.  6.  21. 

4.  When  ccmmm  rf pa/lure  is  claimed  in  the  land  of  any  peribn 
certain,  then  the  certain  number  of  cattle  are  not  fut  in  the  wrilf 
&e,  but  it  is  habere  communiam  in  N.  and  fo  many  acres  of  wood, 
&c.  quani  habere  debet,  ut  dicit,  &c«  F.  N.  B.  123.  (G) 

5.  In  a  quod  permittat  of  a  common  the  tenant  alledged /£irmfli 
feifin  in  the  plaintiff,  and  it  was  adjudged  a  good  plea  to  abate 

the  writ.  But  there  the  plaintiff  counted  of  the  finfin  of  his 
anceftor ;.  for  a  man  (hall  have  a  quod  permittat  of  his  own 
feifin,  as  it  (eemeth.    F.  N.  B.  124.  (C) 

6.  Theprocefs  in  a  quod  permittat  isfummons,  atta^meni^  emd 
JiflrefSf  and  ifxhtjberijfzt  the  fummons  return  nibil^  iheptaintif 
may  pray  a  capias^  and  have'  it.     F.N.  B.  124.  (F^  cites  fl. 
3p  £»  2*    *  - ."  ^  ' . 


[    IS*    ] 


£m  ^inns. 


(A)     In  what  Cafes, 

t%    A    PRIOR  aiien  was  made  to  come  into  the  Exchequer  to  $,  e.  c!tc4» 
XJl  ^nfwer  to  the  king  of  his  f army  and  iaid,  that  J.  N,  held  Arg.  Hard* 
part  of  his  goods,  without  which  he  could  not/atisfy  the  king-,  upon  l^^^^* 
which  wnV  was  granted  him  to  make  him  come  ad  re/pondendum  in  Scacc.  in 
tarn  nobis  di/f.  prior.     Kirk,  {aid,  he  ought  to  anfwer  at  the  com-  C«fc  of 
men  hw  to  adion  brought  by  the  prior }  and  Skip,  [awarded  LHcJjg/ji^ 
him  to]  anfwer;    for  of  all  that  which  touches  the  king^  and  may  —5a  the  * 
turn  to  the  advantage  of  him  to  hajten  his  bujinefs,  this  Court  fhall  prior  of  Mr 
take  conufance ;    quod  nota  j    whereupon  the  defendant  an-  '^^^^il^J 
fwered,  and  claimed  them  as  tithes,  and  the  other  has  his  tithes,  Uafed  cer» 
&c.  Br.  Quo  Minus,  pj.  4.  cites  38  Aff.  20.  ■    (.^'»  t'Pf' 

ftwtj  Mf/  mplradtd  in  thi  Exckequtrfor  the  farm  thereof  arrear  to  the  king ;  and  fae  came  Mudfaid^ 
thsi  the  prior  of  B,  had  a  certain  penfon  which  woj  arrcar  hy  ^oyears,  and  prayed  writ  to  tho  4/«^  (which 
feems  to  be  qoo  mtniu}  Jhat  he  might  comt  and  anfotir  it  to  the  king  in  part  of  the  payment,  who  cam« 
•adjaid^  thai  this  is  a  franhtenanunt,  andachofe  in  a8ion\  aud  that  thu  wm  does  not  he  but 
trhereoiK  caa  prove  debt  to  the  king,  or  debt  to  him  who  it  debtor  to  the  King,  and  of  which 
the  king  may  have  writ  of  debt ;  judgment  if  the  Court  will  uke  conufance.  But  Bdk.  coiutit 
Aid  (e  be  rehnquilhed  it.    Br.  Quo  Minus,  pi.  i.  citct  44  £•  3*  44* 

a.  A  w»nk  profeffed,  farmer  of  the  king,  or  a  feme  covert  farmer  Br.  Noiiabip> 
»ftbe  kingy  her  baron  exiled,  mayfue  at  common  law  in  the  Exche-  ^^^^^  '^ 
qoer ;  and  this  feems  to  be  by  quo  minus,  for  the  monk  was  fent 
to  the  Exchequer.    Br.  Quo  Minus,  pL  a.  cites  2  H.  4.  7* 

3.  If/  have  eflovers  in^  another^s  land,  and  the  tenant  cuts  or  abates  Br.  A^^ 
sUtie  wood,  I  fhaU  have  quo  minus.    Br.  Quo  Minus,  pi.  3.  Jj'  J^^*^; 
cites  2  H*  4*  0.  9  h.  4.  n- 

S.  C.    Per  Idarkhain. 

4.  The  debtor  oftheUng  may  have  quo  minus^  his  own  debt  ^^^J^^ 
to  pay  the  king,  i>M/hecan  mf  have  quo  minus  of  the  debt  which  j^^.^x- 
is  dme  t&  Hm  as  *  executor  to  another,  for  the  king  cannot  have  chequer/«r 
thereof  execution  for  his  debt.    Br.  Quo  Minns,  pi.  5.  cites  8  ^'"  "y^'/' 

H*   •»•     «.    -n     r    «  ^**  o  r     ^  indebted  to 

•  5.  &  ritzh.  Brefe  891.  iht  king 

^ioj  Ue  eaucMiari  efhis  ddtor  %pemJimpU  contraa  hy  eommasL  vSkfjo,  Per  Dwen.    Br.  Qu» 
MM,  pL  la  cit^  II  U.  7.  sC 

(B)     Pleadings. 

M0    A  TRIOR  farmer  efthe  hng  was  abated  in  the  Exchequer  to 

'^  emfwer  the  iing  of  his  debt^  zad/aid,  that  J.  S.  was  indebted 

*  hisi9^  witiout  which  he  €wtd  nci  fatisfjttbe  king  \  and  prayed  pro^ 

N  2(  ccfi 
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cefs  agamft  him^  and  had  it ;   and  he  was  awarded  to  anfwer  1 
quod  nota.    Br.  Quo  Minus,  pi.  6.  cites  38  Aff.  20. 

2.  If  a  mcnk  farmer  of  the  king  be  impleaded  fir  the  debt  of  the 
kingy  and  the  abbot  not  named,  the  fuit  fliall  abate  if  the  monk  be 
•  •     not  named  *  farmer  of  the  ting;  and  if  fo,  jhen  well;  and  fuch  fiur- 
mer  may  have  quo  minus  againft  his  debtor.    Br.  Quo  Minu% 
pi.  7.  cites  2  H.  4.  &  Fttzh.  Nonalnlitjr  i8. 
^"^'3"  ^'^'       3»  The  king  had  granted  the  temporahies  of  a  prior  alien  to  a  monk 
Th.  5.  6.     rendering  rent,  and  to  account  in  the  Exchequer,  and  the  monk 
S,  C.  maintained  writ  of  debt  in  his  own  name  without  tnj  abbot  againft  his 

debtor  in  the  Exchequer,  quo  minus  debitumjuum  repjolvert  mn 
f0tuit,  Sec.  and  well  maintainable ;  and  Dixon  clerk  of  the  pipe 
faid,  that  he  had  20  fuch  actions  in  the  pipe.  Br.  Quo  Minus, 
pi.  8.  cites  8  H.  5.  &  Fitzh.Nonability  29. 
anTfotttj*'  ^*  ^  mzn  Jball  not  wage  his  law  in  quo  minus.  Br.  Quo  MinuSj 
£iid  for  ilw  P^'  S'  ci^cs  it  as  agreed  tor-Uw.    M.  34  H.  6. 

in  the  time  of  ti.  8.  uid  accordingly  Tiuh.  tit.  Ley.  lo  £.  3.  and  there  cafe  66.  anno  8  H.  51 
the  debtor  of  the  king  brought  quo  minus  in  the  Exchequer  upon  contra^  ^Dd  thedcfeodaoi  w 
auilcd  of  hi«  law  for  the  advaouge  of  the  king.    Br.  Ibid. 

For  more  of  £^00  ^hUI0  in  General,  See  "^XttOfffitiltt  an4 

other  Proper  Titles. 
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(A)    JV&at  is  or  Ihall  be  faid  to  be  Rape,  and  of 
nvbat  Perfons ;  And  Punijhment  t hereof ^  &c* 

Co.  Ltttl  I*  "n  ^£  '-^  when  a  man  hath  carnal  knowledge  of  X  woma9 
laa.b.  124.  JH^  by  force  and  againft  her  will  j  and  rapere,  to  ravifh^ 
Andt^ii^  lig^lies  asmuchasftfrW//^^«^^^,  and  cannot  be  exprefied 
there  be      in  legal  proceedings  by  other  words.     2  Inft.  r8o> 

cmiffiofe-  •#.-*• 

toiiniiy  yet  if  there  be  no  penetration,  viz.  res  in  re,  it  it  no  rape  ;  for  the  wordi  of  the  iadio* 

mcntare,  camalitcr  cognovit,  &c.     3  Inft.  60.  cap.  11. Hawlc.  PLC.  108.  eapw  41.  C  t. 

S.  P.  favs,  it  mull  proceed  to  Come  degree  of  penetration  to  make  it  amount  lo  «  r^e,  hex  tfait 

it  i<  (aid  however,  that  emiflion  is  prima  facie  an  evidence  of  penctratioo. 

t  i 

I 

Rape  was  2,  3  -B.  !•  cap.  1 3.  The  king prohibiteth  every  perfon  to  r^vifi^  or,        \ 

*  *^A2^^  /irf^  away  by  force,  anv  mead  within  age,  although  by  her  own  cin/ent^  1 
foT^hich"''  or  any  wife  or  maid  of  full  age,  or  any  other  woman  agoing  her  mOi 
the  offender  and  tf  any  one  will  fue  fuch  offenders  within  40  days,  the  king  mU 
XatlT  bS"  A  common  rights  hutifmnf  fue  within  40  days,  the  king  wiUfite^ 
before  this  and  the  offender,  being  conviBed^  fhallf^  2  years  impr^ntmrnTp 
aa  tht  ofl  and  he  fined  at  the  hinges  pleafure  j  ae$d  if  not  tile  to  pay  tntjine^  fioB 
ma?ek&    fiffer  longer  imprifonment  according  to  his  tref^fs. 
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«B^  tlie  pttntfliinent  clmii^d,  viz«  ffom  detth  to  the  kfs  of  his  numierj  whereby  he  offended,  viz. 
hU  cye«  irnd  bu  tcfticlci ;  fo  that  at  the  making  this  a&,  it  waa  not  felony.  A'  d  in  thofedayt^ 
if  the  otfendeTi  in  the  appeal  broueht  by  her  that  was  ravifhed,  had  been  condemned  by  the 
country,  lie  (houkl  without  any  rrdrmption  lofe  his  eyes  and  his  privy  members,  unicfsjke  thst 
OMJ  ramjked  demanded  hrm/or  Aer  hu^andh/arrjudfuunt,  and  which  waa  only  in  the  will  of  the 
woman  and  not  of  the  man;  and  the  faid  puniinment  of  lofs  of  members  continued  till  the 
making  of  this  a6fc,  which  was  on  purpofe  to  make  it  punifliable  by  fine  and  imprisonment  at  the 
fuit  of  the  king,  unlefs  Ihe  (hould  purine  her  remedy  within  the  40  da>*s  mentioned  in  the  91BL 
a  IdSL  180,  t8i.^*  S.  P.  3  Inft.  60.  cap.  11.— St.  PL  C.  ai.  b.  as.  cap.  14. 

3*  13  E,  J. cap.  34.  EnaAs,  That  *  if  one  rav'i/h  a  married  v»^  [.  '54  3 
•M«,  maid^  or  other ^  who  does  not  confent  neither  before  nor  after ^  •THsclaufe 
leJbaU  have  judgment  of  life  and  member.  T^}^ 

ID  be  brought  hftktfurti  ravijked ;  for  if  Ihe  confent  either  before  or  after,  Ihe  (hall  have  no  ap- 
peal, which  otherwific  we  may  have ;  and  there  is  no  law  which  gives  a  woman  an  appeal  of  rape 
Odt  this.  And  hereby  the  ancient  law  concerning  the  ele^on  given  to  her  that  is  ravilhed  it 
aakcn  awyy.    s  Inft.  453.  cap.  34.—  But  for  more  of  apped  of  rape,  fee  (Appeal.) 

So'rf'a  man  ravi/b  a  married  woman^  Jady^  damofel,  or  other ^  al^ 
ihougb  Jbe  confent  after ^  hejhail  have  like  judgment^  if  attainted  at 
the  kin^sfuitj  and  the  hingfhall  have  the  fuit. 

4.  6  Rich.  2.  cap,  6.  £na£b.  That  where  anj  woman  fhall  be  ra^  •  This  is  in* 
vifbed^  and  cfierwards  '^confent  to  the  raviJJjery  both  the  ravifher  and  tended  of  • 
ravifbedfhaU  be  difabled  to  have  or  challenge  any  inheritance^  dowtr,  \^^  ZJ** 
or  joint f ecffment  after  the  death  of  their  hujbands  or  ancejlors^  and  the  terror^ 
next  of  blood  refieftivelyfhall  have  title  immediately  after  the  retpe^  to  ^^^^^  ^ 
enter  t^on  the  lands  rf  the  ravi/ber  andravified\   and  the  hu/hand  ^^^^^ 
offuch  ^uotnany  ifjhe  have  any^  and  if  no  hujbandy  the  father  or  next  &c  pi.  55. 
in  blood fiall  have  the  fuit  againftfuch  offenders.  ^^A  \  *' 

quod  DOU  the  reafooable  intendment  thereof.  «Dalt.  Juft.  cap.  160.— This  extends  not  to  a  feme 
infant  under  is  years  of  age,,  becaufe  at  i'uch  age  (he  is  without  difcretion*  PI.  C.  364.  a.  ia  £hc 
Cale  of  Stowel  v.  Zosch. 

5.  IndlfhneQt,  that  J.  N.  fuch  a  day  and  y^ar,  at  D*  in  the 
coapty  of  M.  aL  S.felonice  cepity  \sf  tarn  tunc  {5*  ibidem  carnaliter 
cognovit  contra  voluntatem  fuam^  &c.  Per  Laken,  Billinge,  and 
the  beft  opinion,  becaufe  it  is  not  felony  but  hy  fatute^  which 
^Misy  that  if  a  man  ra^Jhes  a  dame  or  damfelf  &c.  therefore  //  ought 
to  be  quodrapuit,  and  n^  only  quod  cepit.  Br.  IndiAmentj  pi.  7. 
cites  9  £•  4.  26. 

6,  Rape  may  be  committed  upon  one  who  before  had  been  a  Bm  it  is  a 
whore  I  for  licet  meretrix  ftierit  ante,  certe  tunc  tcmporis  non  good  plea  in 
iult,  cum  nequiti^e  ejus  reclamando  confentire  noluit*    St.  PL  )l^^  ^^,^ 
C  22.  b.  cap.  14.  cites  Braft.  lib.  2.  the  appellee 

before  thfc 
time  of  the  ravilhment  fuppofed  kept  and  ufedker  as  his  concubine,    St.  PI.  C.  a 4.  a.  cap.  14.  citea 
Undon.—— -Dalt.  Juft.  cap.  160.  S.  P.     And  in  the  margm  of  the  laft  edition  366.  it  is  (aid, 
that  1  Hale's  U.  PL  C.  631,  is  cootrary. 

7.  If  the  feme  at  the  time  of  the  fuppofed  rape  conceives  with  i>»it.  Juft. 
chUd  by  the  ravifher,  this  is  no  rape ;  for  no  woman  can  con-  "P"^  ^^^ 
cehre^  onlefs  (he  confents.    St.  PU  C.  24.  a.  cap.  14.  cites  Brit-  —sinei' 

tOn^  fol.  45*  there  in  the 

margin  of 
the  laft  edition  ii  cited  %  Bale'*  Hift.  PL  C.  6s     that  this  it  no  exception  at  this  day. 

N  4  8.  W. 
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One  of  60  8.  ^,  D.  mna  indiAed  for  the  rape  cfa  girlefi  yeari  M  ani 
v^m!'^.  ^^''^^f  fetting  forth  quod  ipfam  feloolce  rapait  &  camaliter  cog- 

cd  at  Jac.  novit.     Upon  not  guilty  pleaded,  he  was  found  guilty ;  but  thip 

for  Oie  f9pe  CouTt  doubtcd  whether  a  child  of  that  age  could  be  raviihed  ;  if 

of  7  y^  Ihe  had  been  9  years  old  ihe  might }  for  at  that  age  fhe  may  be 

old  and  no  endowed.    Dyer  304*  pi.  51*  Mich.  13  8c  14  Eliz.  Anon..       m 

norr,  and  x^c  doubt  in  the  cafe  before  mentioned  was  the  caufe  of  making 

in^tyb)f  .^^  following  aA  for  the  plain  declaration  of  the  law.  3  Ini^  60^ 

apparent        Cap.  II. 

evidence  of 

diyera  women,  and  a  furgeon,  and  of  the  damfel  (lerftplf,  and  wai  longed.    J>.  30^  pi.  ^^ 

Marg.  Anon.    « 

M.  P.  wai  p.  18  JE/fas.  cap.  7.  ena^  that  the  benefit  of  clergy  is  taken  away, 
Nfif^e**  fro^M^  offenders  asfiall  be  guilty  of  rape.  And  it  isfsrther  de» 
leillona  for  clared^  that  ifanyptrfonfbaU  unlawfully  and  carnally  know  and  ednift 
[  1 55  1  ^ny  ijjoman  child  under  the  age  of  10  tears ^  hefhall  he  adjudged  guilty 
that  carna-    rf felony  without  benefit  of  clergy ^  whether  it  be  done  with  tb^  confeHt 

W.  an  infant  under  the  age  of  xtf  yeairs ;  and  becaufe  upon  evidence  to  the  jury  at  hit  arraigiia 
nent  it  was  not  proved  that  be  enUrd  inio  tkt  chi/d*s  body  (but  the  contrary),  although  he  very 
much  had  abufed  her,  the  jury  would  not  find  him  guilty  of  the  felony  {  whereupon,  by  advice 
of  Juftice  Jonea  and  JuRice  Berkley,  who  heard  the  evidence,  and  conceived  it  a  foul  fa£^  and 
fit  to  be  punilhed,  an  indi^rocnt  of  battery  for  abufing  the  faid  infant,  in  lying  with  ber»  wai 
preferred  and  found  ;  and  he  wu  thereupon  tried  this  terra  at  the  bar ;  and  being  iband  giiiity» 
was  adjudged  for  the  mi  (demeanor  to  be  committed  to  prifon,  there  to  abide  duriiu;'  the  kin^f 
pleafure,  to  hejined  aoo  marks ^  to  Jland  upon  thepUhry  in  Chancery-lane  in  Mtddleiex,  near  the 

J  ►lace  where  the  b€i  was  committed,  with  a  paper  upon  his  head  (igtiifving  the  caufe,  mtd  to  faifc 
tundwitk  ahUfurtties  to  tke  good  hkaouur  dfuing  life.    Cro.  C  33a.  pi.  17.  Mich,  anno  9  Car; 
in  B.  R.  Martyn  Page's  Ca£e. 

Braaon  |o.  In  confpiracy  for  a  rape,  it  muft  be  Uiid  that  there  wa$ 

immedUte-  ^^^ens profecutioy  otherwife  it  will  argue  a  confent }  and  therefore 

ly  after  the  becaufe  xht  deJFendant  did  not  indi A  the  plaintiff  for  tfc  rape  in 

faa  flie  convenient  time  after  the  rape  fuppofed  to  be  done,  but  con* 

make  hue  ^^^^^  it  for  half  a  year,  and  then  would  have  preferred  an  in- 

and  cry  at  di6hnent|  it  was  held  to  be  falfe  and  malicious.     Godb.  444^ 

the  neigh-  pi.  r  1 1.  Mich.  4  Car.  in  the  Star-Chamber.  Taylor  v«Tomlii]s*  ' 

bounng  ^  ...  ' 

toiirns,  and  (hew  the  marks  of  violence  to  PcrCbns  of  reputation  at  leaft.  St.  PL  C.  as.  a.  cap.  14. 
—Hawk.  PI.  C.  208.  cap^  41.  f.  g.  fa)^s,  it  ik'a  ftroog,  but  not  a  condufive  prdnmption  iguaft  ^ 
womani  that  (he  made  no  complaint  ill  a  rcafonable  time  after  the  fad. 

1 1.  A  woman  went  for  her  hufbapd  to  a  baiKff's  honie^  and 
being  {hewed  the  rooms  hj  one  Sarah  Blandford,  in  the  conv- 
pany  of  Leefing  who  lodged  in  the  houfe,  the  fald  Blandford 
locked  them  in  a  chamber,  and  went  away  laughing,  and  then 
Leeiing  raviihed  her.  The  evidence  was  Mrs,  May  the  woznai^ 
herfelf,  who  .cried  out,  and  no  body  came  to  her  affiftancc,  and 
when  the  door  was  open  fhe  immediately  complained  of  thein-^ 
jury ;  but  the  evidence  for  the  prifoncr  was,  thzt  immediately  after. 
ihe  came  down  ibtirs  there  was  an  open  familiarity  betwixt  ber  and 
the  prifoner^  and  therefore  it  could  not  reafonably  be  intended 
that  tliey  ihould  have  a  i^ficrence  fo  latelji  which  C9nceme4 
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« t  and  diongh  a  woman  cannot  be  mifhed  hj  one  nan 
ut  <9me  cztraOTdinary  circnmftanMs  of  force,  yet  the  jury 
i  tbem  both  guiltjj  bot  they  were  both  pardoned.  2  Nel£ 
93.  Tk.  Rape,  cites  1  Geo.  i.  May  v.  Leefing. 
.  If  a  man  takes  away  a  maid  by  force,  and  rawfift  htr^ 
^fie  givet  her  ccmfcnt,  and  marritt  Urn,  yet  it  it  a  rape. 
366.  cap.  158. 

Serjeant  Hawkins  fays,  it  b  ^d,  that  Hat  Jhmf  catmeg 
!  of  rape,  as  fffilonj,  becaufc  it  is  made  a  felony  by  ths 
r  of  Weftm.  2.  34.  by  which  it  is  enafted}  that  he  who  r«- 

a  woman,  iha)l  have  judgment  of  life  and  member  {  but 
fiatnte  had  only  repealed  the  13th  of  Weftm.  i.  (by  which 
liaice,  which  was  a  felony  at  common  law,  was  made  a 
Is  only)  h  fecms  that  it  would  have  reftcM^  the  jurifdi^oo 
:  (beTLf's  torn  over  it  as  a  felony,  becanfe  then  it  would 
Deen  a  felony  by  the  common  law  again;  ^  now  it  being 
ay  only  I7  the  ftatuty,  it  is  inquirable«rii/r;^a^«n/r  in  tbif 
.  2  H^wk.  PL  C  66,  67.  cap.  10.  SeA.  52- 

'  Jnore  of  jfUlft  in  General,    fee  SbfpsAi  <u"l  otl><f 
proper  Titles, 


XtatOiabitt'ft  [  >5«  ] 


Ratihabitio  or  Ratification,  the  EJi0  thereof. 

>B/INIS  ratihabitio  retrttrahitur,  f^  mandtUo  _fivt  UctuiM 

^  1  haii^fitfa a  het^l  fir  a  herwt  %ubert  tuM  if  dut,  andtheH«wba 
jrees  to  the  fcifurc  and  takes  the  beaft ;  he  is  a  tefpaflcr  ab  J^SIJfi^* 

and  trover  or  trefpafs  lies  againfl  him.     Cro.  £.  S24.  pi.  tiS*,  «r 
afch.  43  Eliz.  Bilhop  v.  Lady  Montague.  ^V* ' 

4»>*  It  kii  tfiYtf  my  miiittikUttitmmd,  iitpnndiitltrefpaSbti  for  in  tK^abibue 
ijacccfluy.    BNTreT^ali,  pL  1(3.  dioaSE.  3.  iS. 

IVefpafs  for  beafts  taken  contra  pacem  \  the  defendant  jaf-  Br.  Joftifi. 
ubtu^tftbthrdfirfermse'marrear:  and  the  piaintif/aid,  '^""^^^ 
t  vnu  not  iaili^of  the  lord  tempore  captutiii,  and  gave  in  h.  4. 13. 
ee  tint  tie  defrndatit  teei  them  claimirtg  herktfir  himfilf,  and  ^  P— — 
iiHtbtat  bMli^oi  the  lord  at  the  tune,  iffc.  And  after  the  "'J^.J"-^ 
charged,  Gaic.  faid,  that  if  the  defendant  at  the  time  of  k»itifafa 
■king  claimed  for  heriot  to  himfelf,  notwithftanding  the  'v^^Aimt 
igrees  after,  that  for  fervice  to  him  due  defendant  fhall  be  t!^fj^ 
i  thU  IbaU  not  excofe  the  trefpali }  but  if  be  bad  taken  imlit'cww 

for 
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fance,  &c.  if  for  the  lord  wkhout  hb  command^  and  the  lord  agrees  after^ 
to^  'u?  ^^'  ^^  fuiScicnt^  though  he  was  not  his  bailiff  before ;  quod 
good  with-  quxre  inde  i  for  if  he  was  once  a  trej^jfor  wftbomt  autborkjp  the 
out  4eed.  agreement  after  cannot  aid  \  for  an  a^^on  was  vefted  before*  Br. 
And^hc      Tr«fpafs,  pL  86.  cites  7  H,  4.  34. 


cafe  was,  that  one  of  the  corporation  diftrained  in  right  of  the  oorporatioB»  and  had  aoi 

deed;  nota.     Br.  Corporations,  pi.  a.  cites  36  H.  8.  18. S.  P.  And  fo  of  another  man  a  for 

it  is  not  traverfable  whether  be  was  bailiff  or  not,  if  the  other  to  whole  ufc,  iac.  agrees,  fir.  Tf»a 
vcrfeper,  &c.  pi.  3.  cites  t6  H.  8.  8.    ' 

Diflrefi  is  »<if  by  one  ai  bailiff  Yf\M  is  not  fo,  yet  if  after  he,  in  whofe  right  he  does  it  9Skaft§ 
to  it,  lie  (hall  not  be  punifhed  as  a  trefpaifor ;  for  thzt  ajknt  (hall  have  relation  to  the  time  6i  the 
diftrels  taken.     Per  AnderfonCh.  J.  Godb.  foo,  110.  pi.  129.  Mich.  a8  Sc  29  £Iiz.  C.  B.  Anoiu 

citea  7  H.  4.--8.C.  s  Le.  196.  Anon. Rolf.  R.  46.  Trin.   12  Jac.  B.  R.  S.  P.  Lee  v 

cites  7  H.  4.  3b^— ~  But  if  the  difircfs  be  made  of  the  ftranger's  own  head,  and  mT  as  haiiij  aw 
fcrtanti  he  cannot  in  an  action  brought  againil  him,  excufe  himfelf  by  iaying  he  did  it  as  bai» 
liiF  or  fervant ;  for  once  he  was  a  trefpaflbr,  and  his  intent  was  ma&ifeu.    Ftr  Ahderlba  Ch» 
J.  Godb.  11 01 

If  the  dif.  4.  If  J.  S«  diffitfe  A.  to  ihet^eofB.  who  kHows  nothing  of  h, 
^thfiZ,  ^^  ®'  ^ffcnte  to  It ;  in  tliis  cafe  J,  S.  was  tenant  of  the  land  till 
the  force  It  the  agreement .  of  B.  and  afterwards  B.  is  tenant ;  but  botb 
only  in  J. s.  J.  s.  and  B,  are  diffeifors.     Co.  Litt.  180.  b. 

tha  coadju- 
tor ;  but  if  B.  agrees  Aecialfy  to  Ma  MJti/tn  wiikforee^  then  perhaps  B.  fhiU  be  gazlty  of  iht  foYot 
alfo.    Per  Dyer  &.  Wefton  J.  Mo.  53.  pi.  155.  Pafch.  5  Eliz.  Anon. 

If  a /ervani  dijfii/es  A.  to  the  ufe  of  his  mailer,  the  mailer  not  knowing  of  it,  and  then  the  kr^ 
vant  makes  a  leafijor.  ^tars^  and  then  the  mafitr  agrees,  the  roafter  liall  not  avoid  the  leafe  for 
years ;  for  now  he  is  in  by  rcafon  of  his  agreement,  ab  initio.  Per  Doderidfie  J.  Godb*  aiSi« 
Trin.  £i  Jac.  B.R.  in  Cafe  of  Seignior  v.  Woolmore.— —  Keilw.  116.  pU  54. 

S.  P.  Or  I  ^.  If  one  receives  my  rents  without  my  privity,  I  nu^y  have  in 
Sm  M?*  account  againft  hip;  for  by  my  confcnt  afterwards  I  make  a/n- 
[  157  1  ^^'  P^^^^Q^o^^*  (^«  ^3s  ^4*  Mich.  14  &  15  Eliz.  in  Caft 
diOeifor.      of  Tottenham  v.  Beddingfield. 

ta  Mod. 

3163.  Pafch.  Iff  W.  3.  B.  R.  in  Cafe  of  Pullen  v.  Purbeck^citea  B.  R.  Account  an. 

'  6.  In  coniideration  of  loA  given  hyA^s.  nvife  to  J.  S.  the  (aid 

y.  S.  proms/ed  the  wife  to  marry  her  daughter,  or  clfe  to  repay 

the  10/.    In  aflumpiit  by  the  hufband  and  wife  it  was  objeAed 

that  the  payment  by  the  wife  was  void,  and  confequendy  the 

promife ;    but  held  that  the  agreement  of  the  baron  made  the 

promife  good  to  the  hufband,  ab  initio.    Cro.  £•  6t.  Mich*  29 

&  30  Eliz.  B.  R,  Pratt  &  Ux.  v.  Tayjor. 

Co.  titi.  .        7*  £^try  made  ^y  ajlranger  of  bis  own  headj  having  no  ri^t 

845*  a.  f.     or  intercft,  ihall  be  good  to  avoidafincy  if  made  and  afterwards 

4«^-  ^    aflented  to  within  the  5  years.    9  Rep.  1 06.  a.  in  Podgkr*s  Cafe, 

Ibid.  458.   The  reporter  cites  it  as  refolvcd  Afich.  38^  &  39  Eliz.  in  Lord 

a.  S.  P. and  AuDLKY*s  Cafe;  and  tlhat  of  fuch  opinion  were  all  the  jufiicea 

teSds! ci°"  ^^  Serjeant's  Inn  in  Flect-ftreet,  though  an  affent  after  the  5 

And  fays*    ycars  was  held  by  them  not  to  be  fufficient.  Contra  to  Br,  Bntre 

the  refoiu.   Congeablc,  pi.  1 23.  31  H.  8, 

tioa  was  **  »  ./     ./ 

gnNwdcd  upon  cooftru&ion  of  the  Statute  of  4  H*  7.  cap.  24^ 

8.  If  before  the  ftatute  a  mm  had  written  down  the  words  of 

a  mm^ 


a  mmrfi^alror  tvUl  without  the  devifor's  confent,  and  afterwards 
hehadrcadittothe  dcvifor,  and  the  deviforhad  agreed  to  it; 
this  had  been  as  good  as  if  wrote  by  his  own  appointment^  and 
had  pailed  lands  fi>  devifed.  See  Cro.  K  i.oQ.  pL  3.  Trin.  30 
£liz.  B.  R.  Na{h  v.  Edmonds. 

9.  An  afTent  after  to. a  battery  formerly  done,  or  to  a  tort  pu^ 
mJbahU  byjlatute^  aS  an  afTent  to  a  riot  or  a  forcible  entry  after  it 
be  done,  ihall  not  make  a  man  punxfhable.  Cro.  £.  8x4*  pi.  25* 
Pafch.  43  Eliz.  in  Cafe  of  Bifhop  v.  Lady  Montague. 

10.  IfA.andB.  as  fervants  to  C.  without  C's  precedent  ap- 
pointment do  feife  the  goods  of  D.  and  the  faid  C.  ap^vue  of  the 
.feifurey  if  A.  and  B.  ahuje  the  goods ^  though  without  his  confent» 

yet  C.  (hall  be  trefpafTer  ab  initio.  Lane.  90.  Hill^  8  Jac.  in  the 
Exchequer.     GibfOn's  Cafe. 

11.  If  A.  is  bound  to  pay  money  at  Coventry,  and  ajbrmnfgtr  Zo\\  • 
unknown  to  him  pays  the  money,  and  he  agrees  to  it,  by  this  he  Granger  io   • 
fliafl  be  difcharged.    Per  Coke  Ch.  J.  3  Bulft.  149.  Mich.  13  [he  m"rt-°^ 
Jac.  in  Cafe  of  Moorwood  v.  Dickens.  ga^or,  or  hit 

heir,  (with-. 
out  hi*  confiESBC  or  privity)  tenders  the  mortgage  wnney,  and  the  mortgagee  accepts  it^  this  is  a  good 
faiifaftion;  nd  the  mortgagor,  or  hit  heir,  agreeing  thereto,  may  re  enter  into  the  land.  But 
tbcy  maydiiag^  to  tt  if  they  wil).    Co.  LitL  ao6.  b.  907.  lu 

12.  The  mqfters  receipt  of  money  fir  counterfeit  jewels  fild  by  Ins 

faHoTy  joined  with  his  precedent  command  to  fell  them,  fhall 

charge  himfelf  5  for  an  aflent  fubfequent,  without  any  command 

precedent,  ihall  charge  him  as  to  his  own  z&.     Arg.  Cro.  J. 

470.  Hill.  15  Jac.  B.  R.  in  Cafe  of  Southern  v.  How. Cites 

aH.  7. 17.  2  H.  4.  18. 

13.  An  agreement  afterwards  will  not  make  an  arreft  good. 
Per  Haughton  J.  Godb,  360.  pi.  452.  Trin.  2j  Jac.  IJ.  R.  in 
Cafe  of  Randal  v.  Harvey. 

14.  A.  came  to  M.  in  the  abfcnce  of  her  hufband,  ^ndpromifed 
her.  The  huiband  declared  that  h.  aiTumed  to  him,  and  it  was 
adjudged  that  by  the  agreement  of  the  htd/band  afterwards  made 
the  auampfit  became  good  to  the  hufband.  Arg.  Godb.  361. 
pL  453,  Trin.  21  Jac.  B.  R.  in  Cafe  of  Seignior  v.  Woolmorc. 
Gtes  27  H.  8.  Jordan  T.Tartam. 

15.  When  ^tfervant  promifes  for  the  majier^  that  the  maftcr 
fhall  forbear  tofue,  &c.  and  (hall  by  fuch  a  day  deliver  the  bond^ 
to  the  defendant,  &c.  and  defendant  promifes  to  pay  the  money 
at  foch  a  day,  and  the  mafter  agrees  to  it  upon  notice,  i^is  now 

the  promife  of  the  mafter,  ab  initio  \   for  it  is  inchid^  in  his  r    ^.g   ^ 
authority,  that  he  fhould  agree,  compound,  &c.  and  he  hath  ^     ^      ^ 
power  to  make  a  promife.     Godb.  361*  in  Cafe  of  Seignior  v. 
Woolmore.  .^ 

16.  H  oot  promife  to  a  bailiff  ex  parte  quer.  that  if  he  would  per*' sid.  133. 
nut  the  prifoner  to  ftay  all  night  at  the  houfe  of  ium  that  made  &  ^-  ^y 
the  promii^he  would  fee  the  prifoner  forthcoming  or  pay  the  JJJ^j^i^^ 
debt,  the  aSent  of  the  plaintiff  afterwards  is  fufficienv  to  make  FrpcL 
the  pronufe  good ;  and  his  bringing  the  a£lion  proves  the  affent. 

1^«  p9.  Fafch.  1 5  Car.  a.  Benfon  v.  French.  1 7.  In 
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RatM^tio; 


3*  if  one 
enters  int9 


1 7.  In  many  cafes  where  one  enters  by  colour  ofauthoritj  taftB^ 
oMce^he  ^^f  ^t^%  T^tj  if  it  be  for  the  good  of  hun  that  has  right,  he 

oftherie^  pi«fure.    Arg.  12  Mod.  363*  fafch.  12  W.  3 JIbJIr!!  in  Cafe 


IhafTbo       may  make  that  colourable  right  or  aA  good ;  as  if  one  enter  upon 

looked  op-  an  infant^  he  may  charge  him  as  guardutftf  or  hrinr  diffetfin  at  his 
on  as  bailiff      --  '-_«.        ^      s.  ^ .  —       <»_  ^t^^        _   _ 


owner,  if     of  PuUcn  ¥»  Purbcck. 

be  pleafe; 

for  if  he,  to  whom  a  wrong  if  done,  wilt  take  it  at  no  wrong,  the  nmon^ocr  Aall  not  havo 
power  to  hinder  himfelf  from  being  charged  aa  one  having  wwful  title  and  authority ;  and  Ki« 
own  acceptance  waa  (b  binding,  that  though  it  wefe  all  evi^d  after,  yet  he  had  av  remedy* * 
»s  Mod.  363.  In  Cafe  of  PuUen  v.  PorbecL 

Sq  in  an  account  for  awif^  received  to  pUiMtif*s  ufe  defendant  fhall  not  be  admitted  to  &y  tbatb 
he  it  a  wrong-doer ;  jmd  theiiefore  fuch  an  adion  will  not  lie  againft  him.  t%  Mod.  363.  in  Caft 
•f  PttllcD  V.  Fiurbeck. 

1 8.  A  precedent  affint  of  the  plaintiff  will  excufe  an  efcap0 
fbffired  by  the  iheri^  but  an  aflent  fubfequent  will  not ;  and 
therefore  he  has  either  his  remedy  againft  the  fheriff,  or  may 
retake  the  party,  i  Salk.  271.  Mich«  4  W.  &  M.  B.  R.  Scott 
T«  Peacock* 

19.  Bxectaorsajent  to  a  recent  Sy  ajiranwtr  of  money  due  to  the 
teftator ;  this  is  an  appoin^-ment,  and  diKharges  the  firft  debtor, 
and  the  executors  Inringmg  his  a£tion  againft  the  ftranger  fbr- 
money  had  and  received  to  his  ufe  is  an  aflent,  6  Mod.  i8i. 
Trin.  3  Ann.  B.  R.    Jenkins  v.  Plombe* 

As  to  the  effe£l  of  a  fubfiquent  ajent^  with  regard  to  fircSbU 
marriages^  fee  Marriage  (H.  a«)  The  Queen  v.  Swanlbn^  &  AL 

FormoreofXatt^abttiO  in  Qeneral.  See  9UiimA\ 
Iff  S^tWte  and  other  Proper  Titles, 


■^. 


3SMixmMi  ^wctt  .Bonmrunu 


7.  N.  B. 
192.  (L) 
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{A)  Good  I  What  is.  And  what  Anions  lie  thereof, 

and  when. 

I.  A  CnON  of  rationabili  parte  bonorum  Res  By  thecommom* 
XjL  ^^9  ^^^  ^  ^  common  law  throughout  the  realm  fir  femes 
and  tfyants  agidnft  the  executors  tf  the  father,  Br.  RationaMU* 
Parte,  pi.  6.  cites  F.  N.  B.  &  Lib.  Intrationum,  in  the  writ  de 
rationabili  parte  bonomm,  and  Fitzh.  Detinue  52.  30  E.  25. 

2.  Detinue  was  brought  by  T.  B.  of  certain  goods,  zndjbewed 
that  the  ufage  of  Sisffex  was,  that  when  the  father  died  p^sgedif 
certain  goods  and  chatties  intefiatty  that  his  heir  fhall  have  his  rea*  * 
finable  part  of  them\  and  that  his  father  died  inteftatej  beinff ' 


Eatfottfibaf  ^^florte  "Btmtmiu  1 59 

-p^SeStd  of  certain  goods  and  chatties^  which  came  to  the  hatidi 
of  the  defendant.  And  it  was  argued^  if  it  be  a  reafonaUe  oifr 
Com ornot (  Morris  iaid^  fach cuftom  has  been  alk^imlin Ejrt^ 
,&€•  Br.  Rj^onabili  Parte,  pL  4.  cites  39  E.  3. 9,  lo. 

3«  A  feme  brought  a  tvrk  ^Jetimte  if  the  moiitj  of  the  pods  rf 
harbmroufoT  her  reafonable  part  by  the  cuftom,  andl  the  defend* 
ant  was  compelled  to  anfwer  to  it,  Br,  Rationabili  Parte^  pL  3* 
cites  2iH«  tf.  I,  a. 

4*  The  yomiger  ion  brought  a  writ  de  rationabili  parte  bono-  p.  n .  b. 
nun  againft  his  father's  executor,  and  counted  of  the  cufiom  in  the  tta.  (L)  i« 
emmiy  ofN.  and  fiewed  all  fpeciaHjj  and  the  conclufion  was,  that  ^"^ 
he  deUmud  particular  goods  rfthe  plainHff^  Kohicb  {^pertained  to  him  for  ilut  im 
ms  Us  part  and  portion :  and  upon  non  detinet  pleaded  it  was  ^^  >•  mi 
fomod  that  the  plaintifip  was  entitled  to  this  aAion  many  years  ^^^ 
before  the  flatute  of  21  Jac.  and  that  he  had  not  brought  his 
a£^n  within  the  time  limited  by  the  faid  ftatute.    The  queftion 
was,  whether  a  rationabili  parte  bonorum  was  mthin  thejlatute 
of  21  Jac.  tf  limitations^  and  it  was  adjudged  for  the  i^aintifi^ 
that  it  was  not.     ift.  Becaufe  this  aAion  is  an  original  writ  in 
the  nmfter,  and  it  is  not  mentioned  in  the  faid  z&i  and  though 
the  iffiie  b  non  detinet,  yet  this  is  no  aBion  of  detinuei  for  a  writ 
of  detinue  lies  not  for  money,  unlefs  it  be  in  bags ;  but  a  ra« 
tionabili  parte  bonorum  lies  for  money  in  pecunlis  numeratis,  as- 
in  the  book  of  entries,  rationabili  parte  bonorum  $    and  this 
aftion  lies  not  before  the  debts  be  paid }  and  the  reafbn  is,  that 
thereby  it  might  be  known  for  what  it  ihould  be  brought,  and 
this  in  many  cafes  requires  longer  time  than  the  ftatute  gives, 
adly.  Statutes  are  not  made  to  extend  to  thofe  cafes  which  feU 
dom  or  never  happen,  as  this  cafe  is,  but  to  thofe  that  fre-* 
qucntly  happen  $  aUb  this  ftatute  tolls  the  common  law,  and 
Ihall  not  be  extended  in  equity.    And  upon  all  thefe  r»foDS 
the  Court  gave  judgment  for  die  plaintiff.    Hutt.  109,  no. 
Trin.  6  Car.  Shervin  v.  Cartwright. 

5»  The  cuftom  of  London  is  good  againft  a  deed  of  tru/l  to  the  - 
ofe  rfatafivnll.    Ch.  R.  84.  10  Car.  I.  Nott  v.  Smithies. 

(B)    Count  and  Pleadings. 

X.    r\EBTvr25hroaghtbythkuvnafulfemf9HPwl^^H/^^ 
^'^the  county  of  Northampton,  againft  tte  executors  of  the  father 

ofibefeme  to  have  ber  portion  of  the  gpods  of  her  father,  becaufe  Jhe 

moos  mt  advanced  by  her  fathers  and  the  defendant  faid,  that  Jhe 

moos  married  in  the  life  rf  her  father,  andU  her  father,  and  the 

Mhcn  e  contra.    Cafley  laid,  you  ough  ufafHtat  (he  was  mar- 

ndy  asid  bad  a  reafonable  advancement  rf  the  goods  rf  her  father  \ 

Vftmjmbii^  the  executors  faid,  that  (he  was  married  by  her 

£udicr,  and  had  areaibnable  advancement,  Prift }  and  after  the 

iSbt  was  taken,  whether  (he  was  advano:d  by  her  father,  or 

not?  Br.IUtionab]UPaurte,pl.8.  cites  3  £.3.  &Fitzh.Dette  156. 

a.  Vetinm 


iS9t  iUtloiui&tli  t^atte  OSottoctttit 

In  rations-        2,  Detinue  was  broQght  by  a  feme  agai/tfl  the  exeetOws  ef  hir 

bih  parte  i^j^ron  of  the  moiety  of  the  goads  cf  her  baron^  becaufe  he  had  no  chi/drem, 

againft  3  and  counted  upon  the  cufhm  of  the  realm  \  and  therefore  it  ftctas  thaft 

executors  it  is  a  common  law.    Br.  Kationabili  l^arte,  pL  7.  cites  3 1  E.  3. 

»a'nd2l'^'^  &  Fitzh.  Rcfponder  6  &  15.     17  E.  3.  9  &  n6.     30  E.  3.  25. 

judgntentcf  Ib|d.  &  M.  30  E.  3.  21.  he  counted  Upon  the  ctritom  of  the 

[   160  ]  realm  alio  ;  and  M.  30  H.  6.  Ibid.  p.  95.  the  feme  counted  upom 

the  taunt ;  the  ufage^  but  did  not  fay  of  the  realm  nor  of  the  counJry  or  county  |  bat 

r^  llMSC  '^  fcems  that  the  moiety  ij  not  by  the  comtnon  latu,  but  the  third  fart. 

that  if  the  '  Br.  Ibid. 

k iron  dies 

without  ijfue^  the  feme  Jkall  have  the  moiety  ff  the  goods ;  and  if  he  hsu  iffue^  hut  a  third  part  after  the 
debts  and  funeral  expences  paid ;  and  the  feme  plaintiff  has  demanded  the  moiety,  and  has  anC 
alUdgedf  that  the  baroit  dred '  zMotU  iffue ;  and  by  favour  of  the  juftices  it  was  amended.  Ber 
Danby^,Xbe  plaintiff  hat  as  good  title  to  have  thofe  goods  at  to  have  land  at  common  law.  Then 
Caielby  demanded  judgment  of  the  count,  becaufe  (he  has  claimed  hy  cu/Umf  and  has  naijktmtd  that 
itcontinued,    Br.  Rationabili  Parte,  pi.  5*  cites  7  £.  4.  so,  ai. 

Bv  Magna  3.  Rationabili  parte  by  a  daughter,  and  counted  byai/hm  of 
debt  for\hV  '*^  ^^^  ^f  ^*  thatfons  and  daughters  fbould  have  a  reafonable  patt 
king  (hall  of  the  goods  of  the  father ;  and  the  defendant  faid,  thatfbe  has  the 
be  levied  of  reverfion  ofloL  land  per  ann.  by  defcentfrom  the  fame  father^  wUcb 
A^  ^^th  fi^  may  fell  to  marry  her^  and  fo  joe  is  fufficiently  advanced ;  judg- 
furplus  to  ment>  &c.  Thorp  faid  to  the  defendant,  you  have  accepted  am 
the  exccu.  a£tion  which  is  againft  law ;  and  per  Mowbray,  the  hu'ds  in  the 
form^^h^*^  parliament  do  not  grant  that  the  aftion  is  maintainable.  Br* 
will  of  the    Rationabili  Parte,  pl«  2.  cites  40  E.  3.  38. 

dcceafed, 

{alvis  tamen  vxori  &  pueris  ejus  rationabilibus  paitsbus  fuis:  and  fee  alfo  that  the  writ  de  f*> 
ttonabili  parte  bonorum  is  by  the  common  law  by  theCe  words  (falvis,  &c.)  And  it  was  laid 
for  law,  Mich.  31  H.  8.  that  this  has  been  often  put  in  ure  as  common  law,  and  never  demurred 
to ;  and  therefore  it  fcems  to  be  the  common  law.     Ibid.  pL  6.  Br.  N.  C.  ^Sy.  Ano^ 

31  U.  8.  pi.  164.  cites  S.  C. 

In  rationa-  4.  Rationabili  parte  bonorum  againjl  three  executors ;  the  plaixi- 

bonorunT  *^^  counted  fecundum  confuetudinem  comitatus  de  D.  the  one  executor 

againjl  three  appeared  and  confeffed  the  aAion,  and  the  other  two  made  default  s 

executors  and  the  plaintiff  recovered  by  the  equity  of  the  Jlatute,  which  wills^ 

^d^hM^^  that  in  aAion  of  debt  the  executor  who  firft  comes  fhall  anfwer; 

maded'fou/ti  And  fo  fee  that  he  counted  fecundum  confuetudinem  comitatus. 

and  per  ^eere^  if  it  be  not  the  common  law  of  all  England  \  and  fee  there- 

SS'oa^it  *^^^  ^^®  ftatute  of  Magna  Charta,  cap.  18.    Br.  RationaUli 

pears  (hall  Parte,  pi.  I.  dtes  28  H.  6. 4* 

anfwer,  and  ' 

(hall  not  (lay  for  hit  compamoni  {  for  per  Choke,  where  ne  unptes  executor^  ne  unjpus  < 
as  executor  is  no  plea  (as  it  b'here),  there  he  who  Jirjk  comes  fiiall  anfwer.    Br.  KationabiU 
pL  5.  cites  7  £.  4.  so«  ai. 

>  ina.  33.  j;.  It  appears  by  the  Regtfter,  and  many  other  books,  thtt 
^  '*  there  mu^  be  a  cuftom  alledged  infome  county^  8cc.  to  epable  the  wife 

or  children  to  tht  writ  de  rationabili  parte  bonorum  \  and  fi>  it 
has  been  relbWed  in  parliament.    Co.  Litt*  i  ^6.  b. 

Fqit  more  of  XatiottalriU  parte  IBonomnff  See  Cnftiatf  lit 

iUmOoni  l&ifinbationt  and  other  Proper  Titles.     ^ 
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(A)  Receivers.  And  of  appointing  Receivers  bf 
the  Court  of  Chancery,  and  Cafes  relating  to 
them. 

I*  "1^  ECEIVER  is  an  indifferent  perfon  between  the  parties.  After  he  tit 
j[\,  appanted  by  the  Court  to  receive  the  rents ^  iffues,  or  profits  ■^HJ^**' 
of  land  or  other  thing  in  qucftion  in  this  Court,  pending  thp  (^hSh^Uto 
fnit,  where  it  does  not  feem  reafonable  to,  the  Court  that  either  be  done  be- 
party  ihould  do  it ;  and  he  is  to  account  for  fuchhis  redeipt  ^aJJa^^ 
when  the  Court  ihall  require  him.     And  to  fecurc  his  doing  fo,  f   i($i    1 
lie  is  commonly  ordered  to  enter  into  a  recognizance  with  fureties  in  Court  upon 
iiich  a  film  as  the  Court  diredls.     P.  R.  C.  ^299.  mouon,  and 

mffidavtt  of 
•odee  of  the  motion,  and  certificate  from  the  Mailer,  that  he  has  accompted,  &<:•  wtll  order  kis 
nctjgniiamutBkiifckarged,    ?.  XL  C.  999» 

2.  Trufieeifir  an  infant  of  feveral  collieries  of  great  value  e^ 
fnnted  ^.  5.  to  manage  the  fame  during  the  minority  of  the  eejiy  qm 
trufi^  and  allowed  him  a  falary,  fometimes  more,  fometimes 
kis  as  they  faw  occaiion.  J.  S.  paffed  his  accompts  regularly 
every  half  year^  and  the  fame  were  from  time  to  time  allowed 
fay  the  tmftees ;  he  ihall  not  be  obliged  to  accompt  over  again 
^cn  the  infant  comes  of  age.  Chan.  Free.  535.  pU  330.  Trin, 
1720.    Chvering's  Cafe. 

3.  A*  is  made  receiver  of  the  rents  of  an  eilate,  out  of  which 
an  amudty  is  pamde  quarterly  to  B,  who  orders  the  money  to  he  hdged 
my.  8Js  bands  nrom  time  to  time,  for  her  ufe;  A.  lodges  money  with 
y.  S.  before  the  day  of  payment ^  and  at  the  day  J.  S.  fails.  Decreed 
per  Lord  Macclesfield,  that  diis  was  no  payment  to  B*  A.  having 
power  oyer  the  money  in  the  mean  time  till  the  time  of  pavment^ 
and  therefore  as  between  him  and  B.  he  muil  bear  the  lois  \  but 
as  to  the  owner  of  the  eilate  and  A«  he  thought  that  A.  (01^ 
making  up  his  accompts  with  the  owner,  an  infant,  when  he 
comea  to  age,)  would  be  allowed  it  the  fame  as  if  he  had  beeii 
(ringiBg  up.  die  mopey,  and  had  been  robbed  of  it.  Ch.  Frec» 
558.  lAdy  Shaftibury's  Cafe. 

4*  A*  ^  the  inikance  of  all  parties  concerned  was  by  the  Court 
^S^i^ed receiver ;  ^fierinthenUdftofavacationhcGommitsw/lei 
^pftrtki  cqnq^fTit^ferve  him  with  a  paper ^  difchar^g  him  from 
bemg  receiver  on  tlut  account ;  on  a  motion  for  attachment  for 
tifrmtBg  him  oot^  hebemg  appointed  receiver  bv  the  Court,  the 
iftftmUflir  f^kl^  lltfwgh  the  general  propofitioa  ipay  be  true^ 

thatr 


i6i  fSitCfGttt* 

• 

dut  an  atiadnunt  is  to  go  where  a  perfbn  appointed  receivef  hf 
the  Crart  i&  turned  outf  yet  it  may  be  otherwife  when  attended 
with  thefe  drcumftances;  fo  ibniedthe  motion. .  Cafes  in  Eqoitjr 
In  Lord  King's  time  59.  Mich.  la  Geo.  1726.  Bell  v.  Spere^ 
snan«  ^ 

5*  A.  if  will  charged  e^bold  lands  in  fie  wtb  payment  of  his  debtf^ 
The  lands  lay  in  England^  btit  the  teftator's  heir  was  an  irfant 
ondKvedin  Scotland.  On  a  bill  by  the  creditors  for  payment  the 
lieir  appears,  bat  was  in  conteoipt  for  not  anfwering:  but  as  the 
procefs  after  an  attachment  is  for  a  mefleneer  to  bring  up  the 
body  to  anfwer,  which  in  this  cafe  could  not  be>  the  defendant 
being  in  Scotland  and  an  in£ut ;  (whereas  had  he  b^en  of  age^ 
.  the  plaintiff  might  proceed  to  a  fequeftration  of  the  land,  and 
to  have  remedy)  Ld.  Ch«  King  faid,  that  the  Court  ought  to  lend 
its  affiftanceto  prevent  a  failure  of  juftice ;  and  for  want  of  an 
anfwer  would  ftop  the  rents  in  the  tenants  hands,  and  dircAed 
that  an  anfwer  be  put  in  by  fuch  a  time,  oc  caufe  fhewn  why 
procefs  fhould  not  liGie  againft  the  defendant  as  if  of  age,  or 
why  a  receiver  fhould  not  be  appointed  of  the  premifles*  a  Wms.'b 
Rep.  409.  Pafch«  1727.  Legg  v»  Tumbull. 

FormoreofjRecfiiW  in  General,  SeejStotRIti  and  other 

Proper  Titles* 
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(A)  JFbat  is  or  Amounts  to  a  Recital.  Htrrn  mucb 
neceffaiy ,  and  the  EffeS  thereof. 

I.  TF  a  man  makes  a  grant,  and  afterwards  cmfirms  Aefiad 

J[  ^ff^^s^i^*  reciting  itf  yet  if  the  deed  of  grant  is  b/ly  the  deed 

of  confirmation  will  not  be  fufficient  pleading,  even  thoi^h  the 

confirmation  is  of  record.    See  Br.  Faits,  [d.  ai.  cites  la  H* 

a*  Indenture  between  lord  and  tenant,  recitmg,  that  the 
tenant  held  of  the  lord  iy  homage,  fiolijt  f^nd  lox.  rent^  Ae  lord 
^confirms  his  cStzttfalvo  antiquo  domimce  ii^Jervitioi  and  it  was  hdd 
that  though  it  was  indented,  and  both  iealed^  yet  becauie  it  is 
a  redtal,  and  all  the  words  of  the  lord  only,  therefore  it  ihall 
not  e/lep  the  tenant  to  plead  hors  de  fon  fee.  Br.  Faits»  pL  4. 
cites  3c  H. 6.  34* 

3*  Recital  cannot  male  a  firji  leafe  md,  which  was  mtgoodio^ 
firti  or  in  a  better  condition  than  it  was  before  1  beonife  the 

fiift 


lEUcttal.  i52 

firft  lefflee  is  a  Aranger  to  the  fecond  deed|  and  therefore  cannot 
take  advantage  of  it ;  and  by  the  better  opinion  recital  of  a  deed 
is  not  material.     Dal.  13*  pi*  23*  Pafch.  7  E.  6  Anon. 

4.  No  one  is  bound  in  his  declaration  to  recite  more  of  a  re- 
cord than  induces' his  adtion^  and  makes  for  his  purpofe.     Jenk. 

323  P^-34- 

5.  Recital  of  itfelf  is  nothing,  but  being  confidcred  and  joined  ♦  Lntw.  493 

with  the  reft  of  the  deed  is  material ;  and  fo  a  recital,  that  |^*^.^s  "^^ 
^vffhfreas  he  ispoffejfed^  isfc.  amounts  to  an  agreement  or  under-  — *so  re- 
taking that  he  is  poffeffcd.  Per  Clench.  Lc.  taa.  Trin.  30  Eliz.  ccfuhn  in 
B. R.  Severn  y.  Clark.  \J^^\;^ 

an  agreement.     Le.  117.  pL  15S.  Trin.  30  Eliz.  B.  R.  Arg.  in  the  Cafe  of  Page  v.  Paxlin. 
—  a  Brownl.  a  13.  Hill.  7  Jac:  Arg.  in  the  Cafe  i>f  Pro£iorv.  Johnlbn.  Contra.— Rcci:al  • 
(hall  not  make  a  covenant.     Arg.  a  Freem.  4  Trin.  1676.  in  the  Cafe  of  Sir  Francis  Hollia  v. 
Sir  RobcitCarr. 

6.  Bond  vfos  conditioned  to  pay  lo/.  being  fir  a  rent  of  certain 
lands ;  defendant  aliedged,  that  the  obligee  (the  plaintiff)  had 
entered  on  the  land,  and  lo  fufpended  the  rent,  whereupon  the 
plaintiff  demurred,  and  adjudged  for  himj  for  this  being  but 
a  recital  that  it  was  for  rent,  it  is  not  material ;  it  feems  the 
fame  though  he  had  applied  it  by  pleading  to  the  leafe,  &c.  Hob. 
130.  pi.  170.  Trin.  n  Jac.  St.  John  v.  Diggs. 

7.  T^atum  exijlit  is  only  recital.  2  Salk.  515.  Pafch.  a  W. 
&  M.  B.  R.  Woodward  v.  Cliff. 

8.  A,  having  a  wife  and  7  fons  devifed  50/.  a-piece  to  6  of 
them,  viz.  A.  B.  D.  £.  F.  G.  omitting  C.  and  dies,  R.  marries 
the  widow,  but  by  articles  before  marriage  (reciting  that  A. 
father  of  the  faid  A.  B.  C.  D.  E.  F.  and  G.  had  by  his  will  be- 
queathed culibet  ipforum  prediA.  A.  B.  D.  F.  and  G.  fomit^^ 
ting  C.J  the  fum  of  50/.)  covenants  with  S.  (a  friend  of  the 
wife)  to  pay  to  the  aforefaid  A.  B.  D.  E.  F.  G.  feparales  legationes 
vdfummas  ^o  librar.  R.  paid  A.  B.  D.  E.  F.  and  G.  their  fe- 
venl  50/.  but  die  breach  was  affigned  in  not  paying  C.  50/* 
when  he  had  exprefsly  covenanted  to  pay  the  faid  C.  and  the  reft 
the  (aid  feveral  legacies  or  fums  of  50/.  fed  non  allocatur  ;  for 
ia  the  recital  of  the  faid  requeft  there  is  nothing  mentioned  to 

bave  been  bequeathed  to  C.  and  though  he  covenanted  to  pay  [    163  3 
C.  as  well  as  the  reft,  yet  it  is  legationes  vAfummas  pradiBas^ 
and  there  being  no  legacy  to  C.  and  that  appearing  by  the  re- 
cital of  the  will^  the  covenant  fhall  not  oblige  R.  to  pay  him  any 
thing.     2  Vent.  140.  Hill,  i  &  a  W.  &  M.  C.  B.  George  v.  ' 

Botcher. 

p.  It  yns  infifted  that  if  a  patent  recite  a  firmer  grant,  one 
jsmSt  prove  the  grant  to  be  furrendered  ;  but  it  was  anfwered^ 
that  ^thej  took  advantage  of  the  recital,  they  mujl  admit  all  that  was 
reeiudj  as  wdl  the  fnrrender  as  the  grant ;  and  of  that  opinion 
was  the  Court.  2  Vent.  171.  Pafch.  2  W.  &  M.  C.  B.  Earl  of 
Idbuntagae  v.  Lord  Frefton. 

JFor  more  of  KeCftd  hi  General,  fee  (Cfiotqid,    ^tmU 

and  other  proper  Titles, 

VoL.xvni.  o  XecoK^ 


C    163    ] 


Ilecosnt5^ce. 


fo»-  393-   (A)  fVbo  may  take  Recognizance  5  at  ntbat  PJacei 
^    '   ^  and  Hi>w  to  be  made  Pcrfe<3:. 

KccognU  [i,  TTF  a  mafler  of  the  chancery  takes  a  recognizance  of  J.  S.  yet 
Co"u7'oV'''  1  it  is  void,  if  it  be  not  afterwards  iV/iWW  i«  ^flw^wy.  VU 
Chaoccry     8  Ja  B.  bctwccn  Muckerfield  and  Butterfield*  Per  Curiam.] 

arc  tom- 

moniy  acknowlcdgfd  before  a  Majler.  P.  R.  C.  300.— Though  the  Court  may  permit  the  enrtilhtg^ 
a  rccogni/.ance  after  the  time  ela^ed^  yet  it  is  always  done  voith  caution  not  to  prejudice  any  intet" 
vening  purchdfor.     Per  Lord  Chancellor,  a  Vem.  751.  Hill  1716.  Bothowily  v.  Fatrltx.        ' 
Wins.'s  Rep.  334  to  340.  S.  C.^2  Vera.  234.  Trin.  1691.  FothergiU  v.  Kenrick. 

And  >vhenevcr  they  are  inrolled  after  the  6  months,  the  fpecial  order  is  to  do  it  nunc  fro  tunc* 
Arg.  fald  that  this  is  the  courfe  of  the  petty  bag.     Wms/s  Rep.  340,  in  the  cafe  above. ' 


[2.  So  if  ^XiYji/fiiceofanyofthe  courts  at  Wejiminfier  takes  a  r 
cognizance,  if  it  be  not  afterwards  inrolled  in  Courts  it  is  void. 
Hobart's  Reports,  273.] 
In  the  3.  T!htju/Hces  of  the  courts  at  Wcftminfter  may  take  a  recog- 

time  of       nizance  ///  anyplace  in  England*    Hobart's  Reports,  between  Halt 

H.  5.  anno  -.    ,rti       ^     -^  ^  r         * 

4.  rccogni-   attd  Winkfield.  264.] 

zance  was 

taken  at  Rippon  in  the  county  of  York,  the  28th  of  September,  anno  4  H.  5.  which  is  o«t  of 
term,  and  feveral  fuch  like  records  are  in  C.  B  at  well  out  of  term  as  in  term,  and  oat  of 
court,  in  the  time  of  H.  4.  H.  5.  H.  6.  and  almoft  all  other  kings ;  quod  nota,  and  fee  the  ea- 
kries  thereof.  M.  4.  H.  5.  Ro.  xiq.  &H.  13  H.  13  H.  6.  320  &  P.  27  H. 6.  Ro.  18$.  ^* 
Recognizance,  pi.  20.  fays  that  HiN,  4  Mar.  k  appeared  by  fearching  the  records  <»f  C.  B.  ■ 
'■^S.C.  cited  Hub.  195.  m  the  Cafe  of  Hall  v.  Winckfislo,  and  that  it  was  agreed  that  Cbe 
'feveral  judges  may  take  recognizance  out  of  term  in  any  part  of  England,  as  it  waa  refbhred  410 
Mariae  upon  view  of  preceidents.— S.  C.  cited  Vaugh.  103.— Arg.  Veot.  36a  cilet  S.  C.  ■  ■ 
Brownl.  69.  S.  C.  but  not  S.  P.— Mo.  883.  pi.  1241.  Mich.  15  Jac  S.  C  but  not  S.  P. 

Br.  Recog-       ^.  A  judge  or  juftice  may  take  recognizance  of  the  party,  but 
'"cittt^s^C    ^^^  ^Jberiff  cannot  take  any  thing  more  than  an  obligation  ;  per 

£1 £x^ '  Littleton,  though  it  be  upon  fupplicavit  of  the  peace  \    but  Danh 

jufliceoT  contray  the  reafon  feems  to  be  inafmuch  as  the  ft^licawt  to  the 
icc^dlLay  j'ifl^^^  of  peace  J  and  to  the  Jheriffj  is  as  a  fpecial  commifflon  to  the 
take  Tccof^'  fheriffy  and  commiffianers  of  record  may  take  recognizancci  as  it  is 
nizance.  Br.  faid  elfcwhcre.  Br.  Judges,  pU  11.  cites  9  £•  4.  31, 

Recogni- 
sance, pi.  8.  cites  1  H.  7.  20. — Any  judge  of  B.  R.  or  C.  B.  might  take  a  recognizance  Vy  tbe 
common  law.     Per  Holt  Ck  J.  a  Lord  Rays.  Rep.  1141.  Pkfcb.  4  Ann*  in  ttit  Cafe  of  Pan* 
(haw  V.  Morifon. S.  P.  Per  Holt.  11  Mod.  53.  pi.  27.  Pafch.  4  Ann.  B.  R.  Anon. 

['  t6a  "1  *  '^^fi^^iff^'^y  takefurety  of  the  peace  before  him  by  rccogatzance,  bccaule  he  is 
'^  J  a  confervaior  of  the  peace  by  thf  common  law,  and  alfo  kisamtkoTtty  is  ky  C9wmifm 
of  record,  quod  voet  rex,  &c.  A.  B.  falutem ;  commilfimus  vobis  cuftodiamB.  Ac  And  yetcbe 
pleas  which  he  holds  in  his  county,  which  are  not  by  writ  of  jufticics,  are  not  of  record ;  quod 
nota,  a  d  therefore  quare  of  this  opinion ;  bttt  kets  and  tourns  are  courts  of  record,  and  dK  IStt 
in  the  Old  Nat.  Brev.  in  the  writ  of  fi  recognofcat,  after  the  writ  of  audita  qDcrda«  that  tha 
fheriflF  may  take  recognizance  in  the  county;  and  if  he  does  not  pay,  and  writ  comet  to  the  fknenS 
of  fi  recognofcat,  9sd  the  party  upon  this  confefles  the  debt  arnar ;  the  fbtriff  fliall  diftriiE  hM 
for  the  fame  fum.'    Br.  Recognisance,  pi.  18.  cites  F*  N.  B.  81. 

Ik 


tn  aBUi  kt^ii  hefiitt  tkejkerif  in  the  coamy,  if  the  iefintUnt  cont*s  and  acknetdiedges  kimf-ifto 
motfick  afimto  the  pUintifi  wnt  (hall  go  to  make  execuiion  then  of.  and  fo  a  reco^izancc  in 
the  coumy,  which  is  no  court  of  record ;  auire  of  this  at  this  day ;  /or  it  appears  there  that  <  Ai> 
athuwk^igent  ^las  upon  plea  hfjort  the Jhtfiff bs  writ,  and  itfeems  to  be  byjujiices,  and  then  the 
Iheriff  u  jufice  by  commiffion ;  for  jufticies  is  a  commiflion.  Br.  Reco^isahce,  pi.  x6,  cites  F, 
N.  fi.  13s — F.  N.  B.  i3«.  (B)  133.  (A) 

5*  ThcparKament  fitting  may  take  recognizance;  and  the  cafe  ^  of  the 
was  of  the  lonis  and  n&t  of  the  houfe  of  comrmns  and  therefore  ^T  wT  ^^ 
quaere  of  the  houfe  of  Commons  $  it  feems  all  one;     Br.  Recog-  ibf 
nizance,  pi.  8.  cites  10  H.  7.  2. 

6.  The  king  himjeif  cannot  take  recognizance ;  for  he  cannot  S  P.  Br, 
he  judge  iwi/elf\  but  ought  to  have  a  judge  under  him  to  take  jl^n'jJ^'J^ 
it,    Br.  Recognizance,  pi.  I4»  a 9. 

7.  Nane  can  take  recognizance  butjujtices  of  record  or  comnnffion^  s.  p.  % 
asjufticesof  the  2  benches,  juftices  cfthepeace^  &c.  iox  conferva^  Hawk   PI. 
^on  nftbepeace^  which  is  by  the  cuftom  of  the  reahn,  cannot  take  ^  93-  cap. 
furety  of  the  peace  by  recognizance,  but  by  obligation.     And  Jo  pf  * 
co9iftahle»    Br.  Recognizance,  pi.  24. 

8.  Recognizance  may  be  taken  by  commi/jfton  of  the  king,     Br.  -^"^  ^'^rx 


Recognizance,  pi.  17.  cites  F.  N.  B.  fol.  266.   '  '  c^Xake 

JCCOgBiaoec  as  it  fieems :  for  their  power  is  exprefled  certainly  in  thelr'commiffion.  Br.  Kecog* 
aizance,  ^  8.  cites  a  H.  7.  20. — But  every  om,  who  haj  commtjiou  t9  Jit  in  jufiice  for  the  common* 
weatA,  asjuflkes  ^f peace,  8tz.  may  take  recognizance.  lbid.~CoR/ra  it  feems  oi  commifioners  bi^ 
e^ieeu  fmrty  and  party  to  examine  witnejjes ;  quarre  if  they  are  of  oyer  and  terminer.  Ibid. 

9.  A  recognizance  was /»^z^^/o  Sir  ]^}ichoIas  Bzcon  the  keeper  of 
.  Ak  great  feal  and  2  others^  and  the  recognizance  was  taken  befhrt 

iitnfelf'y  the  juftices  held,  that  it  was  void  as  to  ^ir  Nicholas 
Bacon,  bat  good  as  to  the  others.  D.  220.  b.  pi.  14.  Fafch. 
5  Eliz. 

10.  In  debt  on  a  recognizance  taken  in  London  the  plaintiff  s.  c.  Le. 
declared,  that  the  mayor  there  had  ufed  there  to  take  recogni-  »3op^»78f 
zances  by  cuftom  of  all  except  infants  and  feme-coverts,  and 

upon  any  day  except  Sundays,  and  certain  other  days  fpecially 
named,  and  that  this  recognizance  was  taken  there  before  the 
mayor ;  it  was  objected,  that  this  was  an  unreafonable  cuftom  9  ^ 
becaufe  it  does  ♦  not  except  perfons  non  fana  memoriae }  and  it  ^^  ^'  ^y * 
was  farther  objefked,   that  none  can  take  recognizances  but  and  fays 
juftices  of  record,  who  have  authority  by  patent,  &c.  as  the  ^^'^ '"  **• 
juftices  of  the  Benches  and  of  the  peace  have  by  commi£Bon  \  JJf^fo^ 
and  that  the  major  is  not  a  judge  of  record,  but  by  cuftom  j  fed  able  con. 
noQ  aUocatnr  j  tor  the  cuftom  is  good  5  and  the  cufloms  of  Lon-  ftnidion  of 
doaare  confirmed  by  aH  of  parliament*     Another  exception  was  ,*^pi,4gg, 
tafcen^  that  thb  cuftom  extends  as  well  to  ftrangers  as  citizens,  s.  C. 
Sot  matters  within  the  city ;  and  for  this  reafon  Gawdy  held  it 
was  not  good.   Cro«  £•  186.  pi.  1 1.  Trin.  32  Eliz.  B.  R.  Cham<- 
hcAxokc  v;  Thorpe. 

1 1.  It  was  argued,  that  a  recognizance  taken  in  the  Court  of 
jUudraby  to  ftand  to  the  order  or  the  Court  is  void,  and  Ser- 
kaot  imw  faid.  that  it  had  been  fo  adjudge  $  aad  Warburtoii 


faud|  that  it  is  not  a  court  of  record.    Noy.  24,  Rceord  fr.  Cor« 

nelius  Jobfon. 
S.  p.  Arg.         12.  It  muft  be  entered  t^m  the  roll\  for  till  then  it  is  not  a 
in^he^e   P^rf^^^^cord;  but  when  it  is  entered,  it  is  a  recognizance 
of  Perry  V.   from  the  acknowledgment.    Hob.  195,  196.  pL  248.  Hall  ▼• 
fiowa.        Winkficld. 

13.  A  recognizance  cannot  be  taken  by  an  officer  out  if  courts 
-     without  nfpeaal  eufiom.     Refolved.     Freem.  Rep.  355.  pi.  44tf. 

Mich.  1673.  Cane's  Cafe. 

14.  One  jufiice  of  peace  may  take  recognizance  ^/£#/tfa<vw 
alfoj^  the  good  behavwur  (by  the  commiffion)  and  this  he  may 

[1^5  ]  take,  either  upon  di/crethnj  or  upon  compUdnt  made  to  him,  or 
upon  zfupplicavtt  delivered  to  him.  So  one  may  bind  by  recog- 
nizance fuch  as  do  declare  any  thing  agmnfi  a  felony  to  appear  at  the 
affixes  wfefftons^  there  to  give  evidence  againft  the  offender  5  and 
fo  in  diverfe  other  cafes.  And  one  may  bind  by  recognizance 
fuch  as  keep  any  common  houies  or  places  for  unlawful  games 
that  they  keep  the  fame  no  longer ;  and  alfo  fuch  as  play  at  on* 
lawful  games  contrary  to  the  Statute  of  33  H.  S.  cap.  9.  that 
they  ufe  the  fame  no  more.  So  one  may  bind  by  recognizance 
to  appear  at  the  next  fei&ons,  to  anfwer  their  faid  offences  ;  and 
perions  convijled  for  taking  or  deftroying  any  pheafants,  par- 
tridges, fowl,  or  harcj  that  they  offend  not  thereafter  in  any  of 
the  particulars  anymore.    Dalt.  Juft.  cap.  168. 

15.  One  of  the  clerks  oftheinrollments,  or  a  deputy,  is  to  attend 
the  acknowledging,  vacating,  or  cancelling  all  deeds  and  recog- 
nizances. P.  R.  C.  300. 

16.  A  coroner  cannot  take  recognizance.  See  2  Hawk.  PL 
C.  33.  cap.  8.  S.  5. 

(B)  Entered  into.    By  whom,  and  Htm. 

I.  ALL  leafes,  grants,  recognizances,  and  deeds  hy ceftj  qtee 
'^^  ufe  fball  hind  the  feoffees,  becaufe  it  is  warranted  by  die 
fbtute  \  as  if  he  make  his  will  that  his  executors,  or  J.  S.  and 
W.  B.  ihall  fell  the  land.  And  fee  7  H.  7.  6.  That  a  ftatute 
merchant  or  recognizance,  or  elegit  fued  againft  cefty  que  ufe, 
fhall  bind  the  feoffees,  and  fhall  be  uken  by  the  letter  of  the 
fhitute  of  R.  3.  which  wills  that  all  feoffinents,  leafes,  grantSj 
releafes,  &:c.  by  cefty  que  ufe,  fhall  be  good  \  quod  nota  per 
Keble  &  tot  Cur.  Brook  fays,  quod  miror  F  for  the  fbtute  of 
19  H.  7.  cap.  15.  which  fMtivides  execution  to  be  made  againft 
the  feoffees  of  cefty  que  ufe  of  the  land  in  ufe,  to  have  cxecii-^ 
tion  upon  recognizance,  ftatute  merchant,  ftatute  fbpl^  &c. 
rehearfes  that  men  were  defrauded  of  their  executions  in  this 
cafe  before  the  faid  ftatute.  Br.  Recognizance^^pl.  ij.  cites 
9H.  7  a6. 

\    2*  A  recognizance  may  he  acknowledged  upon  condition  \  hti  ^ 
it  be  acknowledged  ^mply,  and  after  they  vnU  bmve  condition,  tlus 


J&KOltti^nce. 
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cmnot  be ;  but  they  may  mdte  thereof  defeaxanee  by  writing :  and 
'  this  may  ferve  as  well  as  a  condition  would  do ;  quod  nota ;  and 
it  is  fo  in  ufe.     Br.  Recognizance,  pi.  ii.  cites  36  H  6.  6. 

3.'  A  recognizance  may  bepayaile  at  ^Sverfe  days^  and  maybe  ♦«Tnft.3q5. 
-^JMnt  andfeveral.  Br.  Recognizance,  pi.  17.  cites  F.  N.  B.  267.  Ma'g.dws 

S.  C  (c)  f As  if  two  acknowledge  a  recognizance  of  100/.  quilibet  coram  in  folido,  that  it 

jointly  aad  lieverally,  the  conuGec  may  fue  fevtral  fait  factaa*i  againft  the  coouibta  upon  thia  re* 
ccgniTaarf.     2  Inft.  395. 

4.  Aj^r£a/ recognizance  may  by  expreis  words  bind  the  lands 
eftbe  conufor  in  one  county  only*     2  Inft.  395. 
.  5«  An  information  filed  without  recognizance  entered  into  by  the 
party  vii\i\  but  the  Court  cannot  take  it  off  the  file.     12  Mod, 
154.  Mich.  9  W.  3.  B.  R.  King  v«  Lambert. 

6.  In  civil  actions  it  is  not  neceflary  for  defendant  to  join  in  a 
recognizance  ofbml.  And  in  criminal  it  may  be  difpenfed  with 
by  the  Court,  i  Salk.  3.  pL  7.  Trin.  i  Ann.  B.  R.  Smith  v. 
Villers. 

7.  If  a  man  upon  a  writ 'of  error  would  enter  into  a  recogni* 
zance  in  more  than  double  thefum^  it  would  be  good.  Per  Holt 
Cb.  J.  a  Ld.  R^m.  Rep.  1141.  Pafch.  4  Ann.  in  Cafe  of  Fan- 
ihaw  V.  Morrifon. 

8.  Though  by  the  ftatute  of  16  £5'  17  Car,  2.  cap.  8.  (for  pre-  [    166  ] 
venting  arrefts  of  judgment,  and  fuperfeding  executions)  executors 

are  not  obliged  to  enter  into  recognizances  upon  writs  of  error 
hrougbt  by  them  upon  judgments  obtained  agait$ft  them,  yet  a  recogni- 
zance entered  into  conditioned  to  profecute  the  writ  with  effeA, 
and  pay^  &c.  was  held  good,  and  judgment  accordingly  in  C.  B. 
and  the  fame  was  afterwards  affirmed  in  B.  R.  t  or  per  tot  Cur. 
if  a  man  will  voluntarily  enter  into  fuch  a  recognizance^  it  is  good  at 
common  law,  2  Ld.  Raym.  Rep.  1459.  Hill.  13  Geo.  B.  R. 
Johnibn  v.  Laferre* 

(C)     Recognizance  forfeited^  though  not  accord- 
ing to  the  Letter  of  it. 

« 

!•  npHE  cognizor  of  a  ftatute  was  taken  in  execution,  and  velv.  59, 
'-    brought  an  audita  querela,  fuppoiing  the  ftatute  to  be  Bamea  v. 
void  by  the  fbituteof  ufury ;  and  he  entered  into  a  recognizance  ^^^^*  5- 
with  (ureties  to  appear  in  Michaelmas  term,  &c.    Et  quod  floret 
jwri  in  ea  parte  profecutw^  cum  effeihi ;  iftue  being  joined  upon 
this  formife,  it  was  afterwards  adjudged  infufficient  to  difcharge 
him  ;  and  thereupon  a  fcire  ftidas  was  brought  upon  the  recog- 
liizaDce ;  and  the  breach  affigned  was,  tlut  the  cognifbr  had 
not  paid  the  condemnation-ononey,  nor  rendered  himielf  to  pri- 
fon,  &  fie  son  ftetit  jurL    XJpon  demurrer  it  was  objedted,  that 
the  breach  was  not  well  affigned^  becaufe  the  recognizance  was 
only  for  appearance,  et  ad  profequendum  cum  effe£fai,  and  fays 
mffibing  of  rendering  bttnfelf^    or  paying  the  condemnation^money. 

O  3  Adjudged 


1^6  Emstdfmtt^ 

Adjudged  that  the  recognizance   being  ad   comparendom    & 

ftandum  juri,  it  0iall  be  taken  according  to  the  courfe  of  the 

Courtj  which  is  not  only  to  appear,  &&  but  to  pay  the  con« 

demnation-money,  or  render  himfelf  to  prifdn }  and  fuch  con- 

{^ru^lion  fliall  be  made  of  thofe  words  adjiandum  juri ;  for  other-* 

wife  the  plaintiff,  who  had  execution,  might  be  defeated  of  his 

debt ;  for  to  appear  and  to  profecute  with  effeA  is  no  noore  than 

to  appear  and  profecute  without  being  nonfuit ;  and  fince  the 

Statute  of  1 1  H  6.  cap.  lo.  made  to  remedy  this  mifchief,  the 

pradkice  has  been  to  find  fureties  in  this  manner,  ad  ftandnm 

juri,  which  //  intended  tofatisfj  the  condemnation  ;  and  the  breach 

was   held  well  affigned.     Co.  J.  67.  pi.  8.  Pafch.  3  Jac.  B.  R- 

Worlich  V.  Mafley. 

The  party's       )•  ^"^  ^^^  bound  by  Fleming  Ch.  J.  to  <^ear  in  B.  R,  Croke 

net  appear-    moved  the  Court  to  have  his  appearance  refptted,  in  regard  that 

?V  **  <^ord-  Yic  was  arreted  in  the  interim  at  thefuit  cfamtbery  and  imfrt^nei\ 

rao^."     lb  that  he  could  not  appear.  Williams  J.  faid,  if  a  man  be  bound 

zancc  it       by  rccogniajancc  to  appear  in  a  court  of  record,  if  before  the  day 

fciturc^***''  of  his  appearance  he  is  arrefted  atthefuit  of  the  kingj  and  before 

thereof,  let  the  day  of  his  appearance  he  is  impnfoned,  this  Qiall  diicharge 

the  caufeor  his  rccognizance  j  but  if  he  be  arrefted  at  the  fuit  of  another, 

hU^abfcncc   ^^^  imprifoncd,  fo  that  he  cannot  keep  his  day,  he  by  this  hath 

be  What  it    broken  his  recognizance ;  and  this  is  the  difference  to  be  ob-> 

will.    10     feryed  for  good  law.     But  the  reft  of  the  Court  feemed  to  in- 

Pifch-'ia     ^^^"^  ^^^^  ^^  ^^^^  ^^^^  ^^  fliould  be  difcharged,  becaufe  he  was 
Ann.  B.  R.  arrcftcd  and  imprifoned  before  the  day ;  fo  that  it  was  not  in 
i{*  ^f*^  of    his  power  to  appear.     Williams  J.  faid  he  might  have  entered 
V- Kidpatlu  ^^'^  upon  the  fecond  arreft  and  imprifonment,  and  {q  have  en- 
larged himfelf,  and  appeared  ;  but  the  other  judges  contra,  that 
by  reafon  of  his  imprifonment  he  is  to  be  difcharged  of  his  ap- 
pearance.    I  Bulft.  ;7o.  Trin.  y  Jac.  Anon. 
[    1(57   ]       3-  The  defendant  entered  into  a  recognizance  ro  fry  ««  «r&?- 
ment  removed.     The  recognizance  is  not  forfeited,  unlefs  the 
pro/ecutor  gives  rules.     I  Salk.  370.  pi.  4.  Trin.  5  W.  &  M.  B.  R* 
The  King,  &c.  v.  Ball. 
^.  P.thede-       4.  So  if  one  gives  a  recognizance/^  profecute  a  nvrit  rf  error 
inuft*g[ve  a   ^'^^  £^^>  ^^^  defendant  mull  give  rules  and  nonftiit  the  plain- 
niie  below,   tiff;    or  otherwife  there  is  no  forfeiture,     i  Salk.  370.  in  Cafe 
|o  certify      of  the  King,  &c.  V.  Ball. 

the  record 

in  cafe  it  is  nqt  certified,  and  then  nonfi^it  hijn  for  want  of  certifying  it ;  or  in  cafe  the  record  » 
certified,  he  does  not  forfeit  his  recognizance,  unlefii  you  nonfuit  him  here  above.  2  Ld.  Eaynu 
JUp.  1140.  FiUch.  4  AmuB.  £.  R.  in  Cafe  of  Fanfliaw  v.  Hoirifim. 

5.  If  a  perfon  enters  into  a  recognizance  tQ  goto  tried  of  an 
]ndi£hnent,  and  by  his  own  i£t  procures  a  vnvmg  vemre  fmaat^ 
by  which  the  indiAment  is  quaflb»l ;  Holt  faid  this  was  a  fbr« 
fetture  oi  his  recognizance,  it  heing  a  trifihg  mib  the  Courts  and 
an  ill  praAice  in  putting  the  proCbcutor  to  a  great  chaitte.  11 
Mod.  4.  pL  20.  Fafch.  1  Asui.  B.R.  Anon. 

(D)  Difcharged 
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(D)  Difcbarged^  Refpited,  or  Compounded ;    In 

what  Cafes. 

1.  n  ECOGNIZANCE  may  be  ^charged  20  years  after ^  and  ^  «'•  Confef- 
"•^  the  party  comes  and  admits  fatisfa^ion^  the  recognizawe  ^^^^  ^' 
Jball  hefiruck  9ut  of  the  rolls ^  mtwithfianding  the  parties  have  not 
day  in  Courts  as  it  is /aid  there  i  to  which  there  was  no  anfwer  ; 
ihecaii^  may  be^  becaufe  recognizance  may  commence  by  aiTent 
af  parties  without  procefs,  and  by  the  Tame  reafon  may  be  ftruck 
cut,  and  Tacated  without  procefs ;  and  to  fee  that  it  is  admitted 
theres  that  recognisance  may  be  Jlruck  ettt  of  the  rolls.  Br.  Re« 
cognisance^  pi.  i.  cites  50  £.  3*  i8» 

2*  One  who  fets  up  ftalls  in  his  yard  for  bone*lace  makers.  So  where 
and  took  fo  much  per  ftalJ,  was  indited  2s/or  ufing  a  market^  and  JJ^J^j"  *  *^^^' 
had  entered  into  a  recognizance  to  try ;    but  upon   pleading  remove  an 
guilty,  and  upanfuhimtting  to  thefou^  the  recognizance  was  dil^  indiamcnt 
charged.     12  Mod.  235.  Mich.  10  W.  3.    The  King  v.  Moor,    3^„' ,^„*^;"  j' 

into  a  reoognizaoce  to' try  it  at  the  next  a6Bfct,  which  he  could  not  do,  by  reafon  of  the  iniifpom 

j^evM  cfjme  tftke  witntjes ;  thit  appearing  to  the  Conn  upon  of  davits  a  rule  to  ftay  the  eftrcat- 

ing  the  recognisance  waa  granted,  upon  payment  of  cofts,  and  entering  into  a  rule  to  try  it  at 

(he  next  affiles  following  ;  cfpecially  fince  the  profecutor  can  get  nothing  by  the  cftrcat  of  tha 

tiyngniirince,  but  now  be  geu  the  cofta.  8  Mod.  288.  Trin.  10  Geo.  i.  The  King  v.  Smaru 

3.  A.  was  bound  by  recognizance  to  appear,  for  printing  a  fe- 
ditjous  libtl  concerning  the  Scots  colony  at  Darien  \  and  it  ap- 
pearing that  an  indiSIment  had  been  found  againft  him  at  the  Old 
Bailef,  which  he  had  trdverfed^  and  was  to  anfwer  there>  his  at-  • 
tendance  was  difcharged  here.  12  Mod.  348.  Pafch.  12  W.  3, 
The  King  v.  Bell. 

4.  J.  S.  and  others  of  the  city  of  Coventry  were  bound  by 
recognizance,  and  appeared  for  2  terms,  and  noprofecution  being 
had  againft  them,  it  was  moved  to  difcharge  the  recognizance, 
ordifpenie  with  their  appegrance.  But  the  Court  laid  they 
could  TkiA  do  it,  and  all  that  they  could  do  wa^  to  rej^ite  fliie 
vecognisance.    Farr.  97.  Mich,  i  Ann.  B«  R.  Anon. 

5.  My  lord  D.  ftood  bound  by  recognizance  to  appear  here 
the  firft  day  of  this  term  \  apd  ^ir  Simon  ^arcourt  excuiing  his 
non-appearance  by  reafofi  of  flclaief$,  moved  that  his  recogni- 
zance might  be  difcharged,  the  ^i/Z^/wy  ^«?^tf/ having  orders,  [    x68   J 
•od  bekig  in  court  confenfing  thereto.    But  Holt  Ch.  J.  faid^  not-  . 
vithftanding  fuch  copfent>  my  L4*  P.  mt  appearing  inperfon,  the 

Gonrt  could  not  difcharge  the  recpgnizance,  but  fa|d,  they  could 
xefpite  it  till  the  next  term,  which  was  done  accordingly.  1 1  Mod. 
aoo.  pL  I.  Hili.  7  An^.  B.  R.   Tbc  Queen  v.  Lord  Drum^      ^ 
SDond.  * 

6.  R.  entered  into  a  recognisance  with  fureties  to  appear  the 
&ft  day  of  term*  qd  refpon^ndum^  &c.  (and  in  the  mean  time  to 
hk  good  bebaTiour)  tmdnoitP  d^^  viiihout  Iken^t  oftU  Ourf. 

0  4  ^ 


1 68  Secoffn^ce^ 

An  infirmaiipn  b  preferred  againft  R.  by  the  attorney  gemrak  W, 
for  fome  defied  in  the  pleading,  entered  a  ttolU  profequi^  aniihm 
exhibited  another.  The  Court  was  of  opinion  that  the  retogm' 
TUMce  extended  to  all  crimes  nahatfoever^  that  he  Jhouid  be  charged 
vfithf  and  that  if  it  fhould  have  relation  to  any  particular  criine 
only,  it  muft  be  mentioned  in  the  recognizance,  which  in  this 
cafe  is  only  ad  refpondendum,  generally;  that  the  inconvenience 
b  not  fo  great  as  b  pretended,  the  bail  in  this  cafe  being  bound 
in  a  fum  certain,  and  not  to  fiand  in  the  place  of  the  priDdpal, 
as  in  civil  cafes ;  and  that  the  nolle  pro(equi  is  neither  a  bar  nor 
difcharge.  lo  Mod.  152.  Pafch.  iiAnnx.  B.R.  The  Qaecn 
▼•  Ridpath. 

7.  If  a  recognizance  is  efireated  into  the  Exchequer^  becavfe  not 
pan^aliy  complied  with,  yet,  if  the  party  appears  and  takes  bis 
trial  nextfejjiony  he  may  compound  for  a  very  fmall  matter  in  the 
Court  of  Exchequer  \  becaufe  the  eiFed,  though  not  the  ezaft 
form  of  the  recognizance,  is  complied  with }  judges  of  oyer  and 
terminer  are  the  proper  judges  whether  recognizances  ought  to 
be  eftreated  or  fpared ;  and  it  b  for  the  advantage  of  publick 
juftice  that  they  fhould  have  fuch  power,  if  upon  the  circmn- 
fVances  of  the  cafe  they  fee  fit*  10  Mod.  278.  HilL  i  Geo.  i. 
The  »'»ing  v.  Tomb. 

(E)     What  Writ  or  Action  lies  upon  it ;  and 
where  Proceedings  and  Pleadings. 

A  fdcafe  of  I*    CCIREJacias  vpon  a  recegniaumce  ef  debt  in  Chancery^  the  it* 
a  rcoopii-  ^  ftndant  pleaded  a  releafe  of  all  actions  real  and  perfonal, 

^J^JI^^  2nd  a  good  plea;  and  thtpLdntif  denied  the  deed^  and  ifliie  was 
Mr  <MM-  joined  thereupon,  and  therefore  the  record  and  all  the  iffiie  and 
turn  fare  procefs  W2s/ent  into  B.  R.  to  try^  and  there  they  were  at  the  nifi 
"Chidi  is  pi'ius,  and  at  the  day  the  pLdtitrff  was  nonfmted^  and  after  brought 
iiM|^;  for  another  fcire facias  in  the  fame  Benchyandnsjell^  quod  nota;  for  there 
it  mightbe  is  the  record ;  but  contra  if  the  tenor  of  the  record  only  had 
^^^  been  fent,  and  not  the  record  hfelfl  Br*  Scire  Facias,  {d.  128. 
•Gdon         cites  24  £.  3.  73. 

DroDglit, 

and  the  pica  true,  and  tbcn  the  rdcafc  is  ^d.     so  Mod.  87.  ^ich.  ii  Abb.  B.  R.  Ropn  t. 

Wood.— Citct  5  Co.  Rep.  70.  Hoe'k  Cafe,  s  laft.  963.  GoUUb.  166L  Moore.  469^ 

Br« Confeft  2*  A  man  may  avoid  recognizance  hyfatyng  that  there  is  mmther 
pL^afil^dia  P^fi^  rf  ^^  fi"'^  name.  Brook  fays,  qusere,  if  a  611c  may  he 
S.  c.  avoided  in  the  fame  manner.     Br.  Recognizance,  pi.  6L  dtci 

21  H.  7.  21. 

L^L*  ^^  3'  ^^^^^  '•'^>  whether  a  ea.fa.  would  lie  upon  a  recogni* 

iJiSJlB*''  zance  taken  in  Chancery,  ^  fcire  facias  being  returned  upon  it. 

•a.  Man.  All  the  barons  were  of  opinion  that  the  pro^s  was  w^  award* 

^|*o^Ch.  able,  and  maintainable  hf  the  common  law  ;  for  it  being  a  iA 

•di^the    <>nrecord»  there  is  no  reafen  but  his  body  fhonU  be  liable  to  eft- 
nicptiiafc     ecution  upon  it,  as  upon  a  cmnmon  obligati<m }  and  this  capiv 


.fiecoffrijattce^  *i69 

k  not  b7  the  Statute  of  W.  2.  cap.  45.  or  25  E.  3.  but  by  the  whore  dm 
courfe  of  the  common  law,  and  the  coorfe  of  Chancery  \  and  "a'wrpoa!^ 
precedents  are  ufoally  there  after  fcire  facias,  and  their  *  coarfes  dcndum, 
are  to  be  maintained  as  of  other  courts.     Cro.  £.  164*  Mich*  there  u  no 
31  and  32  Eliz.  in  the  Exchequer.    Ognel  v.  Pafton.  [j^  ^j^ 

ooghi  to  be  fncended  in  cafes  where  there  is  an  originil,  and  mefne  proceb  oefore  judgment ; 
and  that  ii  is  a  good  rule  that  it  is  a  debt  upon  record,  and  therefore  a  capias  lie**— —  llo.  974. 

pi  4sflL  S.  C. &.  C.  ciied  Arg.  Godb.  403.  as  Ognell's  Cafe. In  the  Common  PUas^ 

bpoo  a  recognizance  entered  into  there,  i fieri Jacias^  or  elegit  may  go,  bat  no  capias  lies;  but 
otiirwtfi  in  tkis  Conrt  a  capias  lies;  for  hei'e  the  bail  ii  body  for  kxidy.  11  Mod.  45.  pi.  7. 
J^Jidb.  4  Ana.  B.  K.  Aiuuu 

4«  A  recognisance  is  fuable  in  the  courts  at  law,  either  by 
afHon  to  be  brought  on  it,  or  more  properly  by  an  original  iiv 
C.  B.  but  if  it  be  entered  into  purfuant  to  an  order  of  Chancery, 
Itmuftbefued  only  by  z  fcire fadas  in  Cane.  Per  North  K. 
Vcm.  313.  Paich.  i  Jac*  2.     Grant  v.  Stone. 

5*  Debt  broaght  on  recognizance  cognovit  fe  deberi  was  held  to 
be  welL  12  Mod,  600.  Mich.  13  W.  3.  B.  R.  Beech  v.  Trevors. 

6.  In  debt  in  B.  R.  the  plaintiff  declared  of  a  recognisance  6  Mod.  49. 
taken  in  the  Court  oj  €•  £•  coram  Georgio  Trehy  miL  &c    and  the  ^  5*"T^t 
defendant  pleaded  nul  tiel  record,  and  the  record  produced  nvas  c'64.'pi.4. 
taken  iefore  juJHce  Nevit  in  bis  chamber  in  Xaondon,  and  by  him  byname  oC 
brought  and  delivered  into  Court.     Adjudged  that  the  plaintiff  had  ^^  ][;* 
£u]<^  of  his  record;   for  in  pleading  the  record  muft  be  def-  s.c.  tLord 
cribed  as  entered  on  the  roU,  which  in  this  cafe  was  before  Raym. 
juftice  Nevil  in  his  chambers.    In  B,  R.  they  enter  all  recogni-  J*^'  ^"  ^ 
zances  as  taken  in  Court,  but  C.  B.  enter  them  fpecially  j    fo  shettlev. 
that  their  recognizances  bind  from  the  caption,  but  thofe  of  B;  Wood. 
R.  from  the  time  of  entry,  and  upon  thofe  inC.  B.  a  fcire  facias  J"2i*W^ 
maybe  brought  either  in  London  or  Middlefex,  but  on  thofe  in  urged  at     . 
B.  R.  inthe  county  of  Middlefex  only  y  therefore  thefe  differ  in  another  day 
fubftance.    And  as  to  the  ufage  of  declaring  this  way  which  was  ^^^^  f^*^' 
infifted  on,  the  Ch.  J.  faid   it  was  againft  law,^   a  Salk,  659.  c.  b.  are 
Mich.  2  Ann.  B.  R.  Chetley  v.  Wood.  '"  aU  as  thia 

count  is. 
Balk  Cb.  J.  anfwerccl,  that  if  they  proceed  hand  over  head,  that  is  nothing  tous ;  and  that  they 
flaU  not  fet  up  a   preficriptxon  againfi.  law,  upon  pretence  of  their  ufage.    And  piowcU  J* 
aflced. 

If  a  recogoizancc  appears  to  be  taken  at  a  judge's  chambers  in  Ffeel-Jlreet^  Sec.  it  makes  it  local. 
Per  Fowell  1.  Quod  fuit  conceflum.  And  the  Court  feemed  to  agiee  that  it  is  a  record  where  k 
iiokcDy  mi  is  locaL     xi  Mod.  fta4«  Pdch.  8  Ann.  B.  R.  in  Cafe  of  Button  v.  Ridley. 

(F)     Execution.    In  what  Cafes,  and  How. 

I*  E^XECUnON.npon  a  recognizance  fhall  be  fued  by  elegit*  Upon  a  re- 
^  Br.  Recogizance,  pi.  7.  cites  ♦38  Aff.  5.  Jbl^X" 

pafUeltgii  of  tkt  Und  that  the  cnasfor  had  the  day  of  the  eonufance,  or  ever  after ^  and  it  was  not 
floued  but  that  he  (hould  have  it.  But  it  is  iaid  clfcwhere,  that  if  the  fier  if  return  that  the  connfor 
tainAhg  the  day  of  the  recognizance  acknawUdged^  bm  furchafrd after ^  then  he  fliaUhave  it,  as  ia 
^  ibore,  bot  not  before  fnch  icKdtii  ;  and  with  him  apeea  the  ancient  tenures,  tit.  Tenant 
but  at  thia  day  it  is  ufual  to  have  of  the  one  ana  the  other  at  iirft,  ai  Z  take  it.  Br. 
If  pU  ^  dtci  8|  £.  g.  37.<—*Br.  Entry  Cong.  pi.  77.  cites  S.  C. 

2.  In 


i 
■ 
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2^*^!*^^  dead\    whereupon  there  was  another  gamijhment  againfi  tbe  ter-* 
&  G.  tenants^  who  were  returned  warned^  and  they  did  mt  tonUf  npoii 

which  plaintiff  bad  elegit.     Brooke  fays,  and  fb  fee  executioa 

againft  them  upon  the  firft  gamifliment ;   and  fo  is  the  law. 

QffUra  it  feeois  i^on  a  mini  returned,     £r.  Scire  Facias,  pL  86. 

cites  38  £.3.  13. 

t  170  ]  (G)     Equity. 

t*  'T^HE  defendant  acknowledged  a  recognizance,  whidi  wa» 
taken  a'Vfay  privately  \  the  plaintiff  had  relief,  either  that 

the  faid  plaintiff  (ball  have  his  mopey,  or  elfe  tbe  recognizance 

to  be  inrolled,    Toth*  267.  cites  92  £liz«  Cb^rnock  v*  Char* 

nock.  22  Eliz.  li.  A. 
Jfii  reitgnu  %.  A  recog^izance  without  condition,  in  20  jears  inroUed^ 
ht^in^ei  C**^'  enrolled  in  2o  yearf\  yet  upon  affidavit^  {that  be  wbo  acknowUdge4 
4^  in  ^  'fjos  living)  the  Court  ordered  that  it  fhould  be  ifiroUecL 
MMiAr  Toth.  263.  cites  about  40  Eliz.  fo.  195.  inter  roll  &  roU,  &  Lon^^ 
^^*  '*'  &  Oilmen,  eodem  termino,  fo.  205.  li.  a.  1 1  &  X2  Eliz. 

Court  kefit  to  gnat  it  i^  wmm  in  open  Court.    P.  &.  C.  ^%. 


For  more  of  lUCOgnifaittr  in  General,  fee  IBgfl^  9ttUm% 

and  other  Proper  Tkles* 


i^^  ♦  mtottu 

eifcry  court 

arc  tlie  moil 

cSiDdual  ^...iMfc^ 

W/  0fAt 

taw  in 

u^Sdim    ^^)    Records,     Defeating  Records.    [Or  Caftf 
/iicA  cenrt.  Celling  tbimfor  Covin  or  Deceit  J\ 

9&ao£li«.  [i.  TFa  man  ifMg/tf^  againft  anodicr,  and  the imoa^  id  tltt 

Cafe  of  J^  intent  to  abate  this  writ  cat^es  a  writ  rfa  bigber  naimn  t9 

"^*        behrougbtinthetunneeftbepUdnt^^  and  makes  ai^fwer  for  htm  as 

his  attorney,  uponAewing  this  deceit  to  tbe  Court  the  record  Aall 

be  cancelled,    l^%  3.  12.  b.  51.  b.] 

2.  If  a  mxafuesamtberby  nvritofdfbt  to  tbe  exigent^  t^on  mtbkk 
be  is  outlawed^  and  a  man  rafts  tbe  original  and  tbe  tbree  cafia/t 
and  the  exigent  $  0nd  makes  part  in  London  and  tbe  refi  in  Mtddiffi^t 
emd  writes  in  tbem  W*  B.for  7.  J7.  tbjs  is  adjudged  felony  by  the 
fiatnteo^SA  6.  I2.  whidi  is,  i^ifaretirdinatifeftimbamksj 
or  in  tbe  exchequer ^  beHplen^  carried  away 3  or  avotdcdf  by  wbiei 
judgmefUjhdll  h  reverjei^  that  tlisfiott  it  inqmred  by  clerks  rftbofi 

CmrU 


CdUfU  oni  9th§rf^  cndfiall  be  judged  by  the  jnJUces  efthofe  Courts^ 
tnijbtdl  he  ordered  £U  felony\  and  this  rafure  avoids  all  the  record, 
fo  tnat  it  cannot  be  redreued  by  error  \  and  it  is  a  greater  offence 
than  if  part  only  had  been  avoided,  and  all  who  affent  to  it  are 
fehm\  but  becaufe  part  was  made  in  London,  and  part  in  Mid« 
dleiex,  and  London  cannot  be  joined  'with  any^  and  zX^oJpeciai  cont'* 
mjftonsjbedl  be  in  London  for  felony  iherey  which  cannot  be  by  this 
ftatute  becaufe  it  gives  the  trial  by  the  clerks  of  thofe  Courts  ;ind 
odiersy  and  the  judgment  to  be  by  the  juflices  of  thofe  Courts 
and  not  conuniflioners  in  London ;  therefore  the  offenders  were 
tuiarrmgnedoffrlony,  but  V(trt  punt/bed  for  mlprifon'^  for  in  felony 
there  boiifpnfon  J  quodnota.  Br.  Corone,  pi.  173.  cites  2  R* 
3.9.10. 

3.  At  the  ifliie  venire  focias  iffued^  and  the  Jheriff  returned  nul  [    1 7I'  3 
Irfue,  upon  which  it  loas  entered  of  record  that  the  fheriff  non  »«"•  Veniw 
mifit  breve,  amd  ajfter  there  ijfuedan  alias  ven  foe*  2ind  jury  returned  ctuTs^C.** 
mndpaffeifor  ^  pli^ntiff^  and  after  thefirjl  ven  fac.  was  found 
upon  toe  fie ;  and  by  advice  of  all  the  juflices  it   was  ouiled  as 
&fpicioos,  and  the  plaintiff  recovered.     £r.  Record,  pL  2.  cites 
26ii.6.  16. 

4.  He  that  is  to  defeat  a  record,  muft  always  commence  his 
ftdtsgmnfi  him  that  is  privy  to  the  record ;  hut  when  lie  has 
reverfed  it  againft  him,  he  ought  to  have  always  a  fcire  facias 
agaiaft  Jhim  that  is  tertenant ;  for  it  may  be  he  hath  fome  mat-^ 
ter  to  bar  him  of  execution ;  and  otherwife  he  fhall  not  be 
bound,  unleis  he  be  made  privy  by  a  fcire  fadas,  or  that  2  nihils 
be  returned.  Cro.  £•  471.  (bis)  pi.  33.  Mich.  37  et  38  £1.B.  R« 
Cary  v.  Dancy. 

(B)  Good.   What  is,  and  when,  and  what  fhall  be 

fa  id  a  Record. 

I.  D  ECORD  u  a  memorial  or  remembrance  in  rolls  of  parch- 
mesit,  of  the  proceeding  and  a^  of  a  court  of  juftice, 
i4mc|i  hath  power  to  hold  a  plea  according  to  the  courfe  of  the 
o^miium  law*  of  real  or  mixed  anions  or  of  a£tions  quare  vi  et 
9npi%  or  of  perfonal  adions,  whereof  the  debt  or  damage 
amounts  to  400.  or  above,  whicji  we  call  courts  of  record,  and 
flpe  created  Jby  parliaments,  letters  patents,  or  prefcriptipn,  Co, 
JUtr.  qj6o.  a. 

2«  In  qffife  the  tenant  pleaded  in  bar,  the  plaintiff  made  title  by 
ntaverj  in  tvrit  if  dower,  and  the  defendant  f aid  that  ne  unques  ac^ 
€9upte  in  laufid  matrimony,  aad  the  others  econtra  \  suid  U  was 
ceri^fd  ij  the  bi/hop  that  fbe  was  aaoupled,  &c,  and  the  affife  re^ 


mdtboui  day,  and  after  was  re^attacbed,  and  after  3.  R. 
ceame  k/ta  Ae  fame  county,  fo  that  all  qffizes  were  adjourned  tbere^ 
and  ^S^phuntifffhewed  the  record fub  pedeftgiK,  and  pleaded  thitpka^ 
mmd  ptrifed  the  qffife.  Et  per  tot.  Cur.  When  it  comes  brfore 
jy^^ioi  iwpc4^fig^»  this  is  a  good  record,  though  it  wi^s  tajken 
befim  other  juSoesy  and  they  fiudl  proceedu  pon  it,  Br.  Re- 
^  42.  cites  28  ASL  52.  3.  Rdls 
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2*  Rolls  of  th^  comrmjfarj  arc  not  records.     Br.  Vifne,  pL  17^ 
cites  44  E.  3.  31.  32. 
Sentence*  of      4.  pUa  in  the  Spiritual  Court  in  prohibition^  if  it  be  of  tithes  or 
SpiritMl"*    ^^  *^^  ^1  c^*^tle,  is  tried  per  patriacn  ;   and  fo  note  that  their 
Court,  ind  plcas  are  not  of  record.    Br.  Record,  pi.  12.  cites  44  E.  3. 32.    * 

fo  in  other 

natters,  are  aot  judgmesti  or  nutters  of  record.    Went.  Off.  Exec.  48. 

5*  Where  the  hi/bop  certifies  that  J.  S.  is  no  hafiari^  thb  is  no 
record.  Br.  Record,  pi.  26.  cites  the  printed  abridgments  oC 
affife,  fol.  73. 

6.  A  verdiB  cannot  make  a  record.     Br.  Repleader,  id.6i. 
cites  II  H.  4.  52. 
Br.  Error,         7.  If  a  ^/z/f/ be  awarded  and  marked  upon  the  fcrowlf  andmieip^ 

^^H% ^^B  '^^^ ^'^  ^^  ^^*  ^^  ^^^^^  Latin,  &c.  the  jullices  may  amend  it  the 
$.  C.  And  f^LT^c  term ;  but  contra  in  another  term,  for  then  the  roll  is  the 
Cheney  Ch.  record  I    notc  the  diverfity.     Br.  Record^  pL  20.  cites  7  H.  6. 

J.  faid.  that  ^-. 

the  fame        ^^' 

term  that  judgment  U  given,  the  record  is  in  the  c^re  of  the  joftices,  and  not  in  the  roll ;  for  the 

roU  the  fame  term  is  not  the  record,  but  the  remembrance  of  the  juiUces.— Br.  Ammdoiieat^ 

pi.  38.  cites  7  H.  6.  29.  S.  C. 

[  172  ]  8.  A  Jine  is  a  record,  thmsgh  it  he  not  engrojed,  and  {hall  be 
executed,  and  a  quid  juris  clamat  lies  upon  it  y  per  Newtoiij 
quod  nonnegatur.  Br.  Record,  pi.  78.  cites  22  H.  6. 13. 
Br.  Tefta-  g,  A  tejlament  is  not  matter  of  record  at  the  common  law, 
ciS^s  C.**  notwthfieMding  the  probation ;  for  a  man  may  deny  the  making  the 
— s.  p.  Br.  parties  executors^  and  ihall  try  it  per  patriam.    Br.  Record,  pL 

Admini-        28.  cites  22  H.  6.  C2. 

ftrator,  pi. 

11.  cites  44  E.  3.  t6.— Br.  Ordinary,  pi.  4.  cites  S.  C.-*— fir.  Reooid,  pi.  ift.  cites  S.  C-o-hm 

S.  P.  Went.  Offi  Exec.  4a. 

10..  An  exigent  is  a  record,  though  it  be  im^  entered m  tberoOi 
quod  nota.    Br.  Exigent,  pi.  32.  cites  38  H.  6.  i. 
Br.  Main-         1 1.  If  a  man  finds  mainprixe^  which  is  written  in  a  UU^  but  is 

eiu»*&c!''  ti^^^^^^^^if^  ^^  ^^^^9  7^  It  may  be  entered  i^ter  in  tbie 
term  or  in  another  term ;  quod  nota,  as  it  happened  in  the  cafe  oi 
Dampage,  and  (o  the  btU  is  a  good  record  \  and  the  juftkes  of 
C,  B.  accordingly.    Br.  Record,  pi.  58.  cites  8  E.  4,  5* 

It  was  faid         12.  A  man  cannot  vouch  a  record  rf  recovery  of  ddiy  or  fuASte 

'^^^^^   in  a  bc/e  courts  for  it  is  nota  record^  but  a  rtJlfkiLh^^    Br. 

tiiat  of  a      Failer  de  Record,  pi.  8.  cites  9  £.  4.  42, 

record  in 

C.  B.  he  might  have  vouched  it  there,  and  had  day  to  bring  it  in ;  but  contra  ni  cami  Urmf  for 

there  it  is  a  recovery  but  m  record ;  for  it  is  no  court  of  record.    Br.  Record,  pi.  66, 

Where  recovery  in  m  bd/e  court  is  remooei  into  Bank  by  writ -of  falfe  jadgmeiatt  yet  this  is  not  of 
record  to  have  execution.  Br.  Recordi  pi.  401  cites  39  H.  6.  3.— i^ii<  if  tliejm^es  «^&a  ike 
ju4gment  or  rever/e  it,  then  this  is  of  record  when  they  uve  meddled  with  it ;  and  then  lies  cxecas* 
tion  upon  it,  or  writ  of  error ;  and  fo  fee  a  good  manner  to  make  a  judgment  of  a  bafe  Cooit  to 
be  matter  of  recofd.     Nota  bene.    Ibid* 

13.  AJlatute  is  a  record,  but  an  obBgatioft  is  onlj  Blatter  hk 
faA.    Br.  Confcience>  pi*  23.  cites  22  £•  4*  6. 

14.  Aftor 


ficcotn^ 
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14,  Afitr  the  vnpnal  the  mil  is  the  record^  and  fwt  the  writ ;  Vf^nfferr^f 
mad  therefore  variance  between  the  diilringas  and  the  roll  can-  [hc*'jc*'^7* 
not  be  amended.    Br.  Record,  pL  77.  cites  2  R.  3.  11.  theorigintl 

is  no  part  of 
it,  that  rcBuint  with  tlie  cuftoi  brevium,  but  the  record  with  the  prothonotiry.  Jenk.  164, 
pi.  13.  cites  i.  C. 

I  J.  Where  an  aB  of  parliament  or  other  record  is  reverfedby 
trror  or  otherwife,  and  after  this  //  vouched  fir  a  record^  there 
the  jallices  will  certify  that  there  is  no  fuch  record ;  for  when  it 
is  revcrfed,  it  is  no  record.  Br.  Record,  pi.  50.  cites  4  H.  7. 
22.  at  the  end  of  the  cafe. 

16.  The  roll  in  ancient  demefne  is  no  record^  and  therefore  the 
writ  to  remove  it  fhall  be  loquelam  ct  procefs,  and  not  recor- 
dam  39  H.  6.  by  all  the  juftices ;  and  yet  the  form  of  the  Re- 
gifter  in  this  cafe  is  recordum  iUud  habeas,  &c.  Br.  Record^ 
pi.  70.  cites  F.  N.  B.  71. 

17.  If  ihefeal  of  the  king  is  put  to,  any  patent  or  writing  made 
in  the  name  of  the  king  without  warrant,  this  is  matter  of  re- 
cord immediately,  and  (hall  biiid  the  king.  PI.  C.  76.  a.  Trin. 
tf  E.  6.  in  the  Cafe  of  Wimbifh  v.  Ld.  Willoughby. 

1 8.  No  bill,  anlwer,  or  other  pleading  (hall  be  faid  of  record, 
or  of  any  eScA  in  Court  till  it  he  filed  with  fuch  of  the  6  clerks 
with  whom  it  ought  to  remain.  P.  R.  C.  302* 

19.  The  eftreat  in  the  Exchequer  is  not  a  record,  bot  only 
minates  to  make  a  procefs  upon  it  for  the  king.  Per  Cur.  Ld. 
Raym.  Rep.  24-^ .  Trin-  9  W.  3.  Moor  v.  Rifdell. 

20.  A  recognizance  is  a  record  upon  the  tsddng  it  before  the 
inroUment.  Per  Powel  }.  And  he  faid,  that  the  inrollment  was 
by  a  ftatute  in  Queen  Elizabeth's  time.  And  the  Court  feemed 
to  agree,  that  it  is  ^  record  where  it  is  taken,  and  fo  local. 
Adjomatur.  1.1  Mod.  223,  224.  Pafch.  8  Annx.  B.  R.  Bufton 
▼•  Ridley. 

21.  An  agreement  was  on  marriage  to  become  a  freeman  of  Lon*  r    |m^   1 
don,  and  that  agreement  being  entered  among  the  fOher  proceedings 

and  orders  of  the  Court  of  Alderman^  (which  being  a  Court  of  Re- 
cord) b  become  a  matter  of  record,  as  much  as  a  fine  would  be 
if  leiried  there ;  for  it  is  the  concord  between  the  parties.  Per 
Lord  Ch.  Macclesfield.  Wms's  Rep.  715.  Trin.  1721.  Frede- 
rick V.  Frederick. 


iC\    Falfified  or  Avoided i  By  whom.     In  what  Sce  raifify. 

Cales.     And  how.  no. 

S«    A  EVSIB  hj  eoUvfion^  as  where  there  are  2  of  the  fame  name,  A  fine  le- 
^  and  the  one  levies  a  fine  of  the  land  of  the  other,  in  this  y^^*  ^^ 
eafetiicothcr  (hall  avoid  it  hjpled.    Br.  Fines,  pi.  115.  cites  27  jufcln 

.A£  53*  &  1*'  33  ^*  ^*  '    pursuance 

of  an  ufu- 
rioitt  ooDCraft  may  be  avoided  by  aa  averment  of  the  corrupt  agreementy  u  well  ai.  any  commoa 
i|M.ciilry,  or  parol  €ontra6L  Hawk.  Ft.  C.  %^  cap.  88.  L  so. 

a.  Record 


^73  Bccorit 

2.  Record  ^outlawry  of  £vers  pcrfons  m>es  terdfodin  thi  Ex* 
cheqidiTf  among  whom  017^  was  certified  outlawed^  mnd  vmu  mi 
outlawed  J  and  that  his  goods  forfeited  were  in  the  hmnds  of  J.  N.  and 
upon  procefs  made  againft  him  he  came,  zndjoid  that  be  was  mi 
outlawed^  znA  parcel  of  the  record  came  by  writ  cfthe  chancery  out  tf 
B  R.  into  the  Exchequer^  and  Green  juftice  of  B.  R.  came  into  the 
Exchequer^  andfmd  be  was  not  outlaived^  but  that  if  was  rhtfyrifim 
of  the  clerk ;  Skipwith  faid.  Though  all  the  juftices  would  record 
the  contrary,  they  (hall  not  be  credited,  when  we  have  recorded 
that  he  is  outlawed  \  qusere  what  remedy  is  for  the  party ;  it 
feems  it  is  by  writ  of  error,  inafmuch  as  there  is  no  original 
againf):  him,  but  only  record  of  outlawry  without  originaL  Br, 
Record,  pL  45.  cites  38  AiT.  21* 

3.  Capias  pluries  returned  upon  the  platntij^  was  tiMfidtedj  and 
the  fame  term  an  exigent  iffued  upon  the  fame  original  in  another  rolt^ 
the  defendant  prayed  remedy^  and  it  is  fend  that  the  nmfwifbaU  bafise 
regard  to  the  day  of  the  writ  returned^  &  curia  conceffit,  and  the 
fame  day  the  exigent  ihall  be  faid  to  iflue.  And  per  Tliira.  and 
Hank,  this  matter  //  mtfttfficient  to  avoid  » record,  and  Mark* 
ham  faid,  that  all  may  be  well  redreiled  in  this  place,  for  errth' 
ttice  emanavit,  et  fie  pendet ;  and  fo  it  feems  to  be  error,  and 
not  void,  and  a  fuperiedeas  {hall  ferve  as  it  feeois*  Br.  Error, 
pL  33.  cites  2  H.  4.  23,  24. 

A  man  miy  .  4.  In-  a  court  of  record,  where  the  record  makes  mention  of 
^Twh7r7'  ^^  manner  of  judgment^  it  fhall  not  be  affigned  for  error  that  the 
ike  Court      Court  gave  another  judgnunt*  Br.  Error,  pL  78.  cites  2i  H.  6. 43* 

fuve  9ne 

judgwunt^  tkeyou^htto  have  given  another  judgment,  Br.  Eiror,  pi.  148.  cites  7  H.  7.  4.— -^^sf 
a  man  cmnnvtfiy  tluU  they  did  not  give  fuch  judgment  contrary  to  the  words  of  the  reeord,  Br.  IbkL 
— —  Nor  fay  that  the  judgment  entered  in  the  roll  wds  not  given  by  thejnjhces,  but  entered  in  the 
roll  by  the  clerk,  or  that  the  jury  was  notftoorn  as  the  record  fuppofes,  Br.  Ibid.— iV«r  that  the 

jurors  gave  other  verdiS  than  ts  entered  in  the  roll,  Br.  Ibid. Nor  where  the  roll  is  that  fkejnsy 

gave  verdidjiir  the  plaintiffs  he  (hall  not  fay  that  they  gave  verdiSJor  the  defendant,  for  a  man  flnU 
not  be  received  to  talfify  the  record.  Br.  Ibid.  —  So  where  it  it  recorded  toot  capias  wasawaardedi 
the  i>arty  (hall  not  aflign  for  error  that  no  capias  was  awarded,  or  fay  that  diftrefs  waa  awarded* 

for  M  fhall  not  faMify  the  record.  Br.  Error,  pi.  78   cites  ai  H.  6.  43. And  if  the  flktriff 

returns  fumnloned,  tne  party  (hall  not  be  received  to  ^^  that  he  was  notfumnmted,  for  he  canaoc 
contradid  the  return  of  the  iherifF  dirc£lly.  Per  FairUx.  Br.  Errors  P^  i#^  ci^ca  7  H.  7.  4.-^ 
And  he  (hall  not  (ay  that  he  was  not  attached.    Br.  Ibid.  But  faanyfiy  that  which  JIands  with 

the  return,  Msxts  fay  that  he  was  notfummoned' according  to  the  lam  of  the  land,  or  not  attacked  iy  15 

days.  Br.  Ibrd. Or  he  may  am^  error  in  a  thing  apparent,  or  matter  infiB  oat  of  the  rtctrdi 

but  (haU  not.£slfify  the  recora,  aa  it  is  (aid  elfewhcre,  and  note  a  diverfity.  £r.  £nor»  pL  78* 
citcaii  H.  6.  43. 


f 


And  where  a      g.  If  execution  be  fued  upon  an  erroneous  record^  or  if  (bdi 

iw^fe^and  '^^'^  ^  pleaded,  the  party  has  no  remedy  to  avoid  it  but  by 

1 74   1  '^"'^  >  {otitis  a  good  record  till  it  be  reverfed\  quod  nota.    Br. 

diverie  de-     RcCOrd,  pi.  4.  citCS  34  tt.  6.  2. 

faults  were 

•(Spied  in  thr  record,  mm  allocatur;  tier  it  ia  good,  till  it  be  rever(iBd  by  error  or  othcnrua 

Br.  Kcoofd,  pi.  ^  ckca-^s-H.  6. 

Br:  Deceit,       6*  A  xhan  may  confefs  and  avoid  matter  tf  record^  for  in  deodt 

^'k.  ^^  ^^  tenant  faid  that  thofe  who  appeared  as  fummoners  and  vejours  upon 

^    their  exammatitm  denied  thefummons  and  taking  into  the  hands  of 

3  the 
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tiie  Vinx  by  the  grand  capC)  and' wen  not  the  fame  perfinXf  but 
others  of  the  fame  name.  Br.  Record,  pL  lo*  cites  35  H.  6. 43. 

7.  Error  was  brought  ij^n  rtdiffeifin^  and  it  was  aUedged  for 
error 9  that  tbejbtrtffhed  returned  that  be,  with  the  guardians  <ftbe 
peetce  and  the  coroners^  took  the  inquejt  at  the  place  where  the  tenements 
art,  whereas  the  Jberiff  came  not  to  the  tenements  \  per  Mordant,  it 
is  error  %  far  thejheriff' is  judge  atid  officer  here^  and  that  which 
be  does  as  judge  cannot  be  contradicted  againft  the  record^ 
otherwiie  of  that  which  he  does  as  officer ;  now  he  comes  to  the 
land  as  officer,  aud  therefore  this  may  be  affigned  for  error  ; 
and  as  to  making  procefs  he  is  an  officer ;  but  the  Court  to 
the  contrary,  and  that  the  fheriff  does  this  as  judge,  and  thero* 
fgre   it  fludl  not  be  contradifted,    £r.  Error,  pL  148.  cites 

7  H.  7.  4- 

S.  Where  a  bill  of  tndt^bnent  of  felony  was  found  ignoramus,  a 

J9tdge  of  record  procured  it  to  be  rafed^  atid  to  be  indorfed^  Ul/a 

vera  i  this  offence  is  not  punifhable  by  the  law ;  for  that  would 

tend  to  falfify  and  avoid  a  record*  Jenk.  162.  pL  7. 

9*  Though  the  party  cannot  falfify  a  record  in  error,  jet  in  a 

ctUateral  aiEHsou,  as  in  trefpafs,  or  falfe  imprifonment,  he  may, 

where  he  is  taken  in  execution  upon  fuch  judgment.    Sid.  94. 

pL  20«  Mich.  X4  Car.  a.  B,  R*  Mullens  v.  Weldy. 

(D)     Produced  by  whom  1  How,  and  when. 


•*  imt  plead  outlawry,  wkhoutfhewing  it  immediately.     Br.  Re-  l^^^lj' 
cord,  ^41.  cites  9  Afi^io.  ^o^if  he 

fails  at  the 
day  he  csnoi  lofe  aay  liad.  Ibid.  But  contxi  of  the  ouUawry  before.    Shard.  89  £.  ^ 


2.  It  ieem  that  where  a  record  is  pleaded,  and  the  other  pleadsno 
^vcord,  it  fuffices  to  ihew  the  record  immediately,'  exemplified 
under  the  feal,  &c.  and  he  fhall  not  be  put  to  another  day  to 
faring  in  the  record  by  certiorari  and  mittimus,  when  he  has  the 
record  there  exemplified  ready;  quod  nota.  Br,  Record,  pi.  43. 
ekes  29  AC  I. 

3«  ^a  mam  pleads  matter  of  record,  and  concludes  in  Bar,  he 
Ihall  ha^e  day  to  bring  in  the  record ;  butifht  concludes  to  the 
t,  he  fhaH  ihew  it  immediately.    Per  Frowicke  Ch«  J«  Br. 
pU  36.  cites  21  fl.  7. 9* 

(E)     Certi/led  hj  whom  i  And  how.  [  i7S  ] 

Mi  TT^HEN  7L  Jufiice  is  difcharged,  or  hb  authority  ceaies,  he  Br.  Gamot 
^^    cannot  certify  a  warrant  in  his  hands  without  certifying  it  *^[^''**22i' 
Iqf  ^vrtf  JOkdJo  if  £e  be  made  Jufiice  again,  becaufe  his  power  was  I 'Si 

once 


n 
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once  ceafed ;   and  fo  it  feems  of  other  records  in  his  halldff^    Bf* 
Rccordi  64.  cites  8  H.  4,  5. 

2.  In  ^£w^the  tenant  fmd  that  the  land  Is  feifed  into  the  bands 
of  the  king:  this  is  no  plea,  without  fiewing  record  of  \t^  upon 
which  a  baron  of  the  Exchequer  brought  in  record  of  it,  where- 
upon they  furceafed ;  and  yet  it  was  certified  without  writ,  and 
without  day  in  Court.     Br.  Record,  pi.  71*  cites  ii  H.  4*  79. 

3.  Recordof  court  baron  fhall  be  ccrti&cd  by  all  the /uitors,  and 
not  by  part  of  them  only ;  quod  nota  bene  in  faife  judgment. 
Br.  Record,  pi.  66.  (bb)  cites  2a  H.  4,  23. 

4.  If  certiorari  iflues  tojufiices  of  peace  to  fend  the  indiBment  of  J* 
N.  and  in  the  fame  indiBment  20  others  e^e  indiBed^  yet  this  is  a 
good  certificate  of  the  record,  and  the  jufticcs  of  the  pczzcfidl 
not  mention  any  thing  of  the  others  in  their  certificate.  Per  Markham 
Ch.  J.   Br.  Record,  pL  57.  cites  6  E.  4,  5. 

Br.  Coitmc,       J.  Jufiices  of  the  peace  JhcJl  not  bring  into  B*  R.  any  record  but 
]>l.  151.       that  which  is  executory^  and  no  acquittance  of  fdony  which  is 
fiitet  S.  C.     executed  \   but  this  fil^all  come  in  by  writ  by  certificate  thereof    Br* 
Record,  pi   59.  cites  8  £.  4.  18. 

6.  If  aj/lfe  is  taken  before  the  oneju/Hce  of  afffe^  the  clerk  of  the 
affife  not  expeBing  the  coming  of  the  other jti/lice  of  affife,  yet  the  other 
jufiice  by  certiorari  may  ccrti^  the  fame  record.     Br.  Record,  [^ 

8i.  cites  II  H.  7.  5. 

7.  In  debt  upon  recovery  of  damages  in  ajife  the  defendant  pleaded 
nultiel  record^  upon  which  lAit  plaintiff  caufed  it  to  come  into  hank 
by  certiorari  to  be  exemplified  under  the  great  feal  (f  England^  mndfent 
intoC.  B.  and  fowelL    Br.  Rec(H:d,  pi.  82.  cites  13  U.  7.  az* 

(F)     Failer  of  Record.     The  Effe^  thereof. 

I.  iN  affife  the  baron  and  feme  pleaded  record  in  bar^  andfmUed2t 
^  the  day,  and  the  affife  was  againfi  them  and  two  others  who 
had  pleaded  nul  tort ;  and  upon  the  failure  the  plaintiff presyed  his 
judgment^  and  releafed  his  damages,  and  had  judgment  notwith- 
ftanding  the  plea  of  the  other  two  is  not  tried.  Brook  fays, 
quod  mirum,  if  law,  for  he  recovers  the  land  againft  all  four  by 
the  judgment,  whereas  the  plea  of  the  other  two  is  not  yet  tried. 
Br.  Failer  de  Record,  pi.  7.  cites  44  E.  3.  23. 

2.  In  confpiracy  the  defendant  fatd^  that  be  was  in£Bed  before 

the  jufiices  of  Peace  in  N,  whereupon  nultiel  record  being  pleaded^ 

(he  Court  made  a  writ  to  the  jufiices  of  peace  to  certify  it ;  and  at  the 

day  nul  breve  was  returned,  and  the  Court  gave  day  over  \    and  at 

the  day  the  defendant  made  default,  upon  which  the  Court  awarded 

a  writ  of  enquiry  of  damages ;  quod  nota.    Br.  Record,  pi.  16. 

cites  7  H.  4.  31. 

Bat  in  debt      3*  In  debt  the  dxSenA^xiX. pleaded  outlawry  in  the  plauntiff,  and 

upon  a  COD-  concluded  judgment  fi  aAio,  &c.    The  plaintiff*  replied  nultid 

Sefeidant     '"^c^rd,  and  thereupon  they  were  at  iffiic ;    and  before  the  day 

•fter  gif  fm*  given  to  bring  in  the  record,  the  plaintiff  got  the  outlawry  to  be 

rfedt 


lEtaotb*  •176 

nuir/idj  fo  that  the  defendant  failed  of  the  record  at  the  day;  parlance, 
and  the  queftion  was,  *  whether  this  failcr  fhall  be  preremptory  ?  ^^^\^ 
The  opinion  of  the  Court  was,  that  hejbouli  anfwer  over.  2  Roll.  Bar ;  the 
Rep.  38-  Trin.  14  Jac.  B.  R.  Stubbs  v.  Denham.  plaintiff  re. 

tidnetfiy  defendaitt  had  a  day  given  to  brine  it  in,  but  failed  to  produce  it;  znA  judgment  was 
^iven  arainfi  kirn  aifoluteiy^  and  not  a  refpondeas  oafter.  Per  tot.  Cur.  And  all  the  other  jud^ 
were  of  the  fame  opinio^.    Cro.  C.  566.  Hill*  15  Car,  B.  JL    Dawfon  v.  Lee. 

/ 

(G)    Of  making  up  Records.    And  denied  in  what 

Cafes. 

!•    A   RECORD  ought  to  he  made  in  affife  of  every  juror  fworn,  Br.  Error» 

^^  and  of  every  writ  awarded j  and  of  every  continuance  and  v}-  *04* 
Uher  thing  from  daytoday^  though  the  afSfe  does  not  take  eflFeft  ^*^38H,e. 
the  firfl  day ;  and  otherwife  it  is  error,  by  the  opinion  of  all  the 
juflices;  quod  nota,    Br.  Aflife,  pi.  104,  cites  39  H,  6.  17.  & 
38  H.  6.  II. 

a.  The  defendant  was  indiBed  at  the  afEfes  (or forging  thejiampi^ 
and  appeared  there  upon  his  recognizance  to  anfwer  the  faid  in- 
dictment, and  pleaded  Not  Guilty,  and  upon  his  trial  he  was  con* 
viBid^  but  upon  a  motion  in  arref  of  judgment  it  was  fet  aftde.  Af- 
terwards he  exhibited  a  Hll  in  chancery  againfl  the  profecutor  of 
the  indidment,  who  pleaded  this  conviclion  of  forgery  in  bar  to  the 
/aid  bill,  and  now  the  plaintiff  in  chancery  moved  the  Court  of 
B,  R.  that  the  record  might  be  made  up  with  the  arrefl  of  the 
judgment :  for  by  a  miftake  of  the  (:lerk  of  aiCfe  that  was  not 
recorded,  nor  did  there  any  notes  thereof  appear  in  his  books^ 
but  only  that  he  was  bound  over  by  recognizance  to  appear  at 
the  affiles,  and  that  he  did  according  appear  and  iaved  his  recog- 
nizance }  aU  which  matter  was  evident  to  the  Court  by  the- 
records  of  the  ailifes ;  but  yet  they  would  make  no  rule  for  the 
record  to  he  made  up  with  the  arreft  of  judgment,  becaufe  a  pre- 
cedent of  this  nature  might  be  of  dangerous  confequence ;  and 
therefore  deiired  the  caufe  might  be  put  into  the  paper,  and 
ipoke  to  again,  that  it  might  be  judicially  determined.  8  Mod. 
45.  Pafdu  7  Geo.  the  King  v.  Self, 

(H)  Entry  of  Record.  Power  of  the  Court  as  to 
Entry  or  Alteration  of  Records.  And  of  Records 
being  entered  upon  a  wrong  Roll. 

I.  TN  trefpafsHit  Court  fufferedfeveral  jurors ^  who  were  challenged  $  p.  Br; 
•*•  for  tharfranktenement^  to  he  fworn^  who  had  not  1^0 s.  per  ann.  Challenge, 
becaujethey  thought  the  damage  to  he  hut  20 /•  whereas  the  record  was  , 'u%^  g^* 
damage  0^40/.  which  the  defendant  feeing^  notified  it  to  the  Courts 
and  prayed  that  it  might  he  tried  again  \  upon  which  the  Court 
would  not  record  that  which  was  done  before,  but  tried  all  again ; 
aad  then  thofe  who  were  fworn  before  were  fhxick  out  now  for 
Vol.  XVm.  ?  infufficiency 
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infuficiencf  of  firanktcncioent.  And  fo  fee  at  the  fame  tupe  ft 
is  in  the  eIe<Etion  of  the  Court  i;rhether  they  wUl  record  it  or  not. 
Br  Record,  pi.  23.  cites  19  H.  6.  9. 

2.  If  an  exigent  be  returned  outl^wed^  which  ijhed  2^  H.  6.  and 
iht  defendant  pleads  nui  tiel  record,  and  the  clerk  eo  injlante  enters 
the  outlawry  in  the  roll  anno  38  if.  6.  this  is  good ;  for  per  Afluon, 
If  the  exigent  be  returned  outlawed,  though  it  be  not  entered,  it 
may  be  entered  at  any  time  j  and  per  Moyle,  if  there  be  fuch  ex- 
igent, it  b  a  good  record  j  quod  noCa.  Br.  Record,  pi.  68. 
cites  38  H  JS.  I. 

C  ^77  ]  3-  In  annuity,  the/gw/&/r  i/^«rftf«/^dy«/fl/// j/'fif^/fwW 
ordinary,  who  were  returned  /ummonedf  and  the  ordinary  vfgs 
effoigned,  and  the  patron  not,  nor  any  defaidt  recorded  upinVmi 
and  //;  the  roll  of  pleas  mention  was  that  both  were  eloigned,  but  not 
in  the  roll  ofejfoign ;  and  by  the  bell  opinion,  becaufe  it  b  not  ex- 
preiTed  in  the  roll  of  efToign,  where  it  ought  to  be  exprefledi 
therefore  it  is  not  good  in  the  roll  of  pleas ;  quxre,  for  it  vsis 
not  adjudged.    Br.  Record,  pi.  55.  cites  4  E.  4.  26. 

S.  P.  Per         4.  A,  }Vidgment  entered  in  the  roll  of  one  office  f  which  ought  to  ie  in 

fiid^Ncte.    '*'  *^^^  of  another,  is  not  void,  but  error  and  voidable.  Br.  Error, 

iTr.R^ol^,  pi.  88.  cites  9E.  4.  3. 

pi.  31.  cites         ...  ,  .  __. 

4  £.  3.  9. As  in  pramtnire  lYic  juitgmtnt  was  eiUtred  in  antsker  term-    Lakcn  (aid,  it  is  culefro 

10  the  roll  of  the  fiUzer,  who  ought  not  to  enter  any  fpccial  ji^d^ent,  but  the  prothono-atT 
ought  to  enter  it,  and  therefore  it  is  no  record ;  for  ir  the  filizer  of  one  county  enten  procekot 
outlawry  in  the  roll  of  another  county,  this  i«  void  :  and  fo  if  clerk  of  the  aflifcs  in  C.  B.  eiiteri 
plea  in  hit  roll«  it  it  no  record  ;•  for  it  does  not  belong  to  bis  office.  Per  Billing  and  Ycivcr* 
ton,  the  feveral  offices  were  ordained,  becaufe  men  might  be  furc  where  they  might  (carcb  for 
the  fuit.  And  all  the  juflices  faid  that  they  did  not  remember  that  any  judgment  was  given, 
bat  yet  hecau/e  it  was  entered^  mad  tkt  king  tntitltd,  th<j  ivouid  Moi  alter  ii,  Br.  Recofd,  pi.  lu 
cilia  4  E.  3*  9> 

In  ^ed.  ^,  During  the  term  wherein  any  judicial  a&  b  done,  the  rt* 

STfcnd^iu  ^^^  remaim  in  the  breafi  rf  the  judges  of  the  Court,  and  in  their 
being  called  remembrance;  and  therefore  the  roll  is  alterable  during  that 
to  confcfii  term  as  the  judges  fhall  direA  5  but  when  that  tei  m  is  pe^/li  then 
Md^oX7'  '^  record  is  in  the  roll,  and  admits  no  alteration^  averment  or 
made  de- '   proof  to  the  Contrary,    Co.  Xiitt.  a6b.  a, 

fault,  which 

was  recorded,  which  the  plaintiff  would  afterwards  have  waived,  fuppofing  it  to  be  in  the  brrsft 
of  the  Court  during  the  term.  But,  per  Holt  C,  J.  there  is  a  divcrftty  hetxueen  an  aS  eftkc  Court 
done  upon  record,  and  an  aH  of  the  party  recorded  by  the  Court,  as  nonfuit  or  deCauki  for  ui 
the  firft  cafe  it  is  in  the  breaft  of  the  Court,  and  may  be  altered  by  them  during  the  term ;  but 
in  the  latter  cafe,  a  nonfuit,  &c.  once  recorded  cannot  be  altered  by  the  Court,  bccauCc  it  would 
be  a  means  of  introducing  fallity  of  fa^  into  records,  t  Salk.  566.  pL  6.  Trin.  a  Annsc  B.  R. 
Turner  v.  Bamaby. 

6.  The  plaintiff  brought  an  a£Hon  upon  the  Sutute  a  I  H.  S., 
cap.  13.  for  25/.  for  non-refidency  by  the  defendant  for  5 
months.  It  was  moved  on  the  behalf  of  the  defendant,  thai  a 
reco  datur  might  be  entered  to  hinder  any  alteratiott  of  the  record; 
but  per  Cur.  that  pradice  is  not  now  in  ufe ;  but  Cook  chief 
prothonotary  faid,  that  the  ufe  heretofore  of  entering  a  reeordatot 
was  frecordatUTp  that  this  record  is  without  alteration  or  interline- 
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ation);  and  then  if  there  were  any  alteration  aftcnrards,  it 
^ould  appear  upon  the  record  to  have  been  made  after  the.  re* 
cordatar  entered.  But  ttpw  the  pra3ife  is  to  make  a  rule  of  Courts 
that  aU  things  fhall  continue  in  ftatu  quo ;  and  then  it  Jball  U 
tried  by  affidavit^  whether  there  has  been  an  alteration  or  not. 
Id.  Raym.  210,  ax i.  Pafch.  9  W.  3.  Birt  v.  Rotliwell. 

(I)     Removed*,  In  what  Cafe ;  How  and  when; 
Or,  In  what  Court  it  Jhall  be  Jaid  to  remain. 


I.  pr^HERE  the  record  itfelf  remains, 
^^    brought.    Br.  Record,  ph  30. 


there  tht  a3ion  Jball  be  As  Jcirefm 

das  upon  a 
recognizance 

»  Chmery  was  brought  there,  and  the  defendant  pleaded  rcleafe  of  alt  a&ions  real  ^dp'rfonalf  and 
tlie  plainttj denied  tie  deed^  astdthey  wefe  at  ifue,  upon  which  ult  wasfent  intd  B.  R.  vis.  the  recgrd^ 
the  a3ia»,  and  the  procefs  \  for  the  Chaacerv  cannot  try  ifltie  by  iury,  and  tht  ptetintiff  was  jim. 
Jmit/dat  the  nifprius ;  upon  which  after  he  Iroug'ht  another  fcire  fdcias  in  B*  B.  and  exception  wat 
taken  that  U  ought  to  be  in  the  Chancerv,  et  non  allocatur ;  for  no  record  remains  there,  but  aU 
waa  removed  imo  B.  R.  vu.  the  record,  and  not  the  tenor  of  the  record.  Br.  Record,  pi.  ^ 
ma  1^  £.  3.  7j.^Br.  Lieu.  pi.  ^6*  citea  S.  C 

2*  btpradpe  quod  reddat,  2sformedon^  in  London  releafe  nvith  [  187  J 
warranty  'was  pleaded^  and  ajfets  in  a  foreign  county  defended  in  fee j 
Upon  which  they  are  at  iffiUf  and  writ  came  to  remove  the  record 
from  London  to  Bank,  to  try  the  foreign  ijfue.  And  fo  it  feems 
there,  that  it  fhall  not  be  removed  until  ifllie  be  joined.  Br* 
Uixes  Joines,  pi.  74.  cites  48  £•  3.  ai. 

3*  If  an  amercement  is  affeffedin  Banco,  andejlreated  into  thcEx'*  Br.  Cbtrtet 
chequer  to  levy  the  amercement,  and  they  write  for  the  amercement  s  ^J  Paido«t 
yet  the  record  remains  in  Bank,  and  not  in  the  Exchequer,  and  \i^i^!!^ 
there  fhall  be  tiaverfed,  and  there  the  pardon  of  it  ihsdl  be  S.  a 
pleaded  and  allowed,  and  not  in  the  Exchequer.    Br.  Record, 
pi.  3;.  dtes  36 H.  6.  24.  and  37  H.  6.  21. 

4*  Scire  fiicias  to  have  execution  in  writ  of  annuity ;  the  cafe  Br.  RecoM, 
was,  that  after  jadgment  in  C.B.  the  defendant  removed  it  ^^Sy^'^ 
writ  of  error  into  B.  R»  and  after  the  record,  among  other  ''c-  ^  jj^  q^ 
cords,  was  removed  into  the  Treafury  or  Receipt  \  and  after  the 
piaintiflr  brought  certiorari  out  of  the  Chancery,  diredted  to  the 
chamberlain  and  treafurer,  to  certify  it  in  Chancery,  and  from 
thence  it  came  by  mittimus  into  C.  B.  and  the  plaintiff  prayed 
execution.    And  per  Moyle  J.  the  Court  of  ChofKcry  writes  only 
pro  ttnore  records,  and  not  pro  recordo  Ulo  \  but  in  cafe  of  the/i^ 
^ces  of  qffife,  there  ihcf  Jball  cerAfy  rocordum  i^  procejfumi  and  not 
tenorem^  and  when  rodrds  are  removed  into  the  receipt,  thofe  which 
are  ofB.  R.  are  intitled  (recorda  Regis)  and  thofe  of  C.  B.  fm»^ 
corda  ie  Batico).    Br.  Executions,  pi.  71.  cites  37  H.  6.  16%  but 
it  Ihould  bc^  37  H.  6. 16.  and  a8.  b.  39.  a. 

5«  l£^xslaairocovers  inqffifeoffrejb/orcelandanddamttgef,  and 
ihc  elejI^Hdatit  bos  nothing  to  fatufy  the  damages  in  the  fame  city  or  bo^ 
rgas^^  the  plaintiff  may  remove  the  record  by  certiorari  into  Bank, 
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and  there  he  /hall. have  execution  of  the  damages  recoTered.  Sf^ 
Recognizance,  pi.  51*  cites  F.  K.  B.  243. 

6.  In  o/Jf/e  in  B.  R.  the  tenant  pleaded  tbai  the  plaintiff  has  writ 
pending  again/I  him  in  Banco,  of  another  nature  than  the  ajfife  \  judg- 
ment of  the  aflife  }  and  the  other f aid  nul  tiel  record,  upon  whidi 
they  were  at  iffue }  there  the  defendant  (hall  remove  the  record 
wt  of  Bank  into  Chancery,  by  certiorari  out  of  the  (jhancery  direBed  t9 
thejuJHces  of  C.  B.  to  certify  it  into  Chancery,  and  to  fend  it  iy 
vjrit  cf  mittimus  to  thejuflicis  of  B.  R.  And  it  feems,  that  in  every 
other  cafe,  where,  recoi  d  is  vouched  in  another  Court,  it  (hall,  come 
in  fuch  manner,  or  by  exemplification  under  the  great  fud.  Br« 
Record,  pi.  74.  cites  F.  N.  B.  244. 

7.  Upon  cciuifanee  granted  the  original  fliall  not  be  removed 
out  of  the  fuperior  Court,  nor  fliall  the  record,  but  only  a  tran^ 

fcript  \  fo  that  upon  a  refummons,  upon  a  failure  of  juftice  in  the 

inferior  Court,  the  fuperior  Court  may  proceeds    By  all  the 

counfel.    Jenk.  31.  pi.  61.  * 
Sid.  466.         8.  If  there  are  divers  records  between  the  fame  pafties^  the 
Bndyard  V.  ifff^ior  Coutt  may  remove  which  they  pleafe,  they  being  war*- 

S.  C. L     ranted  by  the  writ  (which  exprejednone  in  certain)  fo  to  do  \  and 

Aaym.  189.  \{  judgment  fhall  be  given  cfier  the  tefte,  and  before  the  return,  the 
^Mk  ▼. ...  f^cord  (hall  be, well  removed.     But  d judgment  be  entered efier  the 

writ  is  returnabU,  the  writ  only  is  Xo  be  returned,  and  that  no 

judgment  is  yet  given.     Vent.  g6>  Mich.  22  Car.  a.  B.  R« 

Prydyerd  v.  Thomas. 

13.  If  the  record  vary  from  the  writ  of  error,  yet  the  inferior 

Court  ought  to  remove  it.    Note.    Vent.  97.   Prydyerd  ▼. 

Thomas. 

[  179  ]  (K)     Remanded i    In  what  Cafes^ 

^11/  in  this    I.  T^HEN  a  record  is  removed  into  B.  R.  by  writ  ofemotp  this 

S^rij/'  ^^  ^^^^^  ^  remanded,  and  without  the  itcord 

execution  of  thofe  of  the  franchife  cannot  hold  plea ',  and  yet  when  cenufance  if 
s  fne  ky  granted,  they  fhall  not  fend  the  original  but  the  tranfcript,  upon  witch 
"Si/te  the franchifi  fhall  hold pUa.  Note  the  diverfity.  Br.  Re^ordt 
lifs  of  £  pi.  13-  cites  44  E.  3.  37. 

dimawdei 

eemkJtMU^  and  taere  oufted/or  the  reafon  a/ore/aid  i  and  yet  in  ancieui  demefrtt  where  parol  is  to- 
moved,  inafmach  as  the  tsnani  cUimr  f  hold  at  cammea  Uw^  there  ifier  trial  iijudl  U  remsmded. 
Ibid.— 'Br.  Conufaoce,  pL  13.  S.C 

^^^^/^  a.  Foreign  voucher  in  Chefier,  and  finr^gn  releafe  in  a  franchife^ 
VS!^fi\^  (hall  be  tried  at  common  law.  Per  Brudnel  J.  and  remanded, 
itfleemsthat  Br.TriaI>  pi.  59.cites  21  H.  7.  35. 

/#  tiejmnfdiduai  for  both  the  Couru  are  at  common  law.  lhid.^Caatra of  ifie  joined  m  Ckamcery^ 

sndjrnt  tnto  B.  R.  to  h  trycd.  Ibid. Or  record  in  C.  B.  removed  into  B.  B.  by  wri  of  error,  or 

otherwife ;  for  thofe  Ihall  not  be  remanded.  Ibid.— ^  per  Fineux  Cb.  J.  ot  retord  re 
error  ont  a/Ck^.  Ibid.*Ar.  XiiTcrle  dc  Office,  pi.  19.  cita  &  C. 
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(L)    Counf.      How  the  Count  upon  a   Record 

to  be.     Afid  Pleadings. 

!•  jN  a/jffe  the  defendant /aid  that  he  is  villein  to  B,  upon  which 
*  the  writ  abated^  and  xhc  plaintiff' brought  another  ajpfe  againfl 
iim  and  B.  bis  lord  \  and  the 'fame  defendant  plended  villein  to  another^ 
and  the  phuntiff  eftopped  him  by  thefirft  record  i  and  he  faid  that 
nul  till  record^  and  the  fttme  record  was  found  before  the  fame  iuf  ices 
hmne£ately  ;  and  this  is  preremptory,  per  Stove.  J.  Br.  Failer  dc 
Record,  pi.  9.  cites  22  AiT.  12. 

2.  In  ^W/  brought  upon  recovery  of  10  L  damages ^  in  writ  of  M«  who  de- 
entry  of  land,  the  plaintiflF  in  his  declaration  ought  to  rehear je  ^^^^X*^ 
the  originai  writ,  emdall  the  ancient  record  fuch  as  it  is.  Br.  Count,  ^//  re- 
pi.  39.  cites  22  H.  6.  38.  ^^^^fi  «{' 

•  thi  record 

mndproujs,  906  flaall  not  mention  the  ifTiie  till  nifi  prius,  hnlJkaU  /kew  ike  venire  facias,  and  the 
retmmoMdJerviceofit,  and  thenmay  fiy^  eJfind:  continuatur  procejfus  per  juTator,  andwcUi  and  not 
k»cfore.    Br.  Count,  pL  17.  cites  3 ^H.. 6. 4. 

f 

3.  Vfherc  parcel  of  the  record  males  for  QiTMXiy  and  parcel  agatnft  ^"^pcrPn- 
^»,  he  may  in  his  pleading,  or  in  his  cleclaration,  take  that  -^f^i^^* 
which  mak^s  for  him,  and  relinquifh  the  reft.    Per  Davers  J,  cord- a  man 
which  Aihton  and  Prifot  denied  ;    for  per  Afbton,    in  pleading  ^*"  ««»- 
of  a  record  a  m2tnf!f  all  commence  at  the  original,  and  fhall  make  the  original 
nufition  oftbefummons  and  feverence^  f(^^y  '^^'os  ;    and  where  two  and  ihaU 
recover  and  one  furvives,  he  /ball  make  mention  of  both  in  fuinff  his  ^^tmen* 
execution  \  for  a  recovery  by  two  is  not  a  recovery  by  one.    Br.  y^^iff^  and 
Pleadings,  pi.  51.  cites  30  H.  6.  5.  every  writ  9} 

procefsy  and, 
ff  every  eantimuance,  and  of  garnijkment^  ice.  Ibid.— ^ntf  in  ravijhme^t  of  wardy  and  in  quare  impedxt^ 
u  be  foes  execution  of  greater  damages,  he  (hall  make  mention  of  all  the  record.  Ibid.— — 
^adwbtTcjHdgwent  ia  given,  &  fuodccjfd  execitfio,  yet  he  fli^ll  make  mention  of  this  alfo,  though 
it  be  a^infi  hya.  Ibid.— — i^/i^  in  fcire  facias  io  one  for  life^  the  remainder  of  part  to  tkepfam^ 
Hfi  amd  Uc  remmndir  of  tht  tefi  to  Jf,  S.  he  IkaU  make  mention  of  all  in  hit  execution  in  fcirc 
^oas.    Jbi4. 

1  -  r 

4.  In  trcfpaft  upon  the  cafe,  the  ^Mntiff  counted  that  the  defend-  [    1 80  "1 
ant  is  clerk  ^the  juries,  and  that  he  brought  writ  of  entry  agodnfl  ^^'^^^ 
J*  N.  and  rehearfed  the  procefs,  the  plea  and  theiffite,'  isf  deinde  ccn-   "  ,g^  ciici 
tinuato  proceffu  between  the  parties y  &c    OSl.  HilL  quarto  die,  the  $.  C  *   ' 
defendant  ajfumed  upon  himf elf  for  fuch  afum  to  inrol  the  Jury  and  the 
fttfiprius^  and  did  not  inral  it  j  jo  that  lifhere  the  jury  pajfed  for  him, 
the  judgment  was  omhtcd.     And  per  Cur.  Bietaufe  he  declares 
upon  part  of4be  record,  he  ought  to  declare  upon  all  in  certain, 
and  not  (deinde  continuato  proceSu ;»)  quod  aotay  whereupon, 
&c.    But  per  Afhton,  he  need  not  to  have  gone  beyond  the 
njfi  prins,  but  to  have  commenced  t;herej  where  the  default  was,  . 
and  no  farther  \  but  where  he  meddles  with  the  recdJrd,  he  ought 
to  &ew  the  venire  facias  awarded,  and  how  it  is  ferved,  and 
then  contino^ta  procefiu  per  jur.  had  been  good",  and  otherwife 
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no%  per  Prifot,  quod  Cur.  conccffit.    Br.  Record,  pi.  5.  dtcs 

34  H.  6.  4. 
H«  ought  to  ^^  Note,  it  was  agreed  that  in  B.  R.  the  record  is  (plackk 
^^tha'^e  ^''^'"  ^^^'  ^^  ^^^^^  locum)  and  therefore  wh^n  a  man  pleads  a 
Court  may  record  of  this  Court,  he  fliall  fhew  where  the  King's  Bench 
^•ve  \u  As  then  was,  becaufe  the  day  is  paffcd,  fo  that  it  is  certainly  known; 
menafimum  ^^^  ^^^  procefs  there  is  (ubicunque  tunc  fuerimus  in  Anglia  )  Br. 
iuc»m,Uid,  Pleadings,  pi.  lo.  cites  34  H.  6.  27. 

Per  Cur. 

a  a  Mod.  3x8.  Mich,  is  W.  3.  Anon. 

^kadil^'^      6.  In  affife,  the  pleading  of  a  record  is  not  to  fay  that/tffi  a 

^^rn  fl/M*  ^J  ^  purcbafed  fucb  a  wit,  but  that  he  purcbafed  the  nvrit  hj 

fieriff,  he     this  teftefucb  a  day  and  year,  and  fhall  not  fay  that  it  was  return- 

iJjt  I  s  ^^^^  *5^^'  *''  ^^*"  ^"^  '^^^  ^"  companions Jujices  ofC.  B.  ht 
Iherii"  Ac,  ^*^  ''  ^^  returnabfe  befrre  tbejufiices  of  C.  J8.  without,  naming  them^ 
returned  it   Br,  Pleadings,  pi.  41.  cites  37  H.  6.  14.  Per  Prifot, 

^^ore  Sir 

John  Pi  ifit  d*d§ikers  kis  cmpaniwsjtipca,  &c    Ibid. 

J^of  fach  ^.  A  man  cannot  vouch  a  record  of  recovery  cfieht,  or  fuch  fit/, 
thc^Sr  isf  a  baji  Court  s  (or  it  is  not  a  record,  but  a  r^,  fciL  loqucla ;  and 
jM^  notji^  therefore  if  he  declares  upon  fuch  record,  be  ought  t^Jhevj  it  ex* 
€^!d!hJ'nui  ^'"P^ifi^^'^  ^^^  q»^c  indc.    Br.  Failir  dc  Record,  pi.  8.  cites 

ii<hec4r4ry;   9  E-  4-  42* 

for  it  it  no  record,  ind  IhaU  be  tried  per  pais.    Br.  Failure  de  Record,  pi.  8.  cilei  9  £•  4-  i^ 

UplJ^%       8.  A  patent  or  record  Jhalt  not  be  pleaded  by  rebearfal,  but  by 
^«r,Ttmuft  «^»//^  in  faff.     Br.  Pleadings,  pi,  no.  cites  21  E.  4.  44* 


(N)     Averment  againft  Records. 

I.    A  MAN  cannot  aver  againft  a  record,  as  that  a  deed  f«- 
-^  ndUd  in  May,  hut  entered  as  inrolled  in  A  pril  before, 

was  not  inrolled  in  May  but  in  ApriL    Ow.  138.  Hill.  30  Biz. 

Sir  Thomas  Howard's  Cafe. 
A  nan  miy      2.  Every  record  imports  a  truth  in  itfelf,  and  though  an  tfv«r- 
take  «wr-    fguj^t  may  be  againft  the  operation  of  a  record,  yet  the  Court  in- 
S^di  with  ^^^^  ^^a^  >t  cannot  be  againft  the  matter  and  fubftancc  of  the 
the  record,  record  Itfclf.    Lc.  183.  Hill.  31  Eliz.  B.  R.  Holland  v.  Frank- 

md  which    \jj^ 

doca  not 

impugn  any  thinfr  appearbig  within  the  recotdt  wd  which  ia  only  m  to  tlie  a|icntMB  of  * 

4  Rep.  71.  Hyode'tCaie. 

[  181  ]  3.  In  r^  againft  .the  ttitrS  for  an  efcapi  upon  miefne  pr^cefs^ 
plaintiffdeclaredof  acapias  intre^fs  by  nim^r^tfiij^Jc.  A  u{^ 
which  he  was  arretted^  and  afterwards  efcaped  \  the  deftndaot 


fieaieJ  In  har^  that  after  the  time  of  the  fuppofed  -ejtape  H.  iy  iii 
cwnfmt  and  leave  of  tkt plaintrff  bimfelf  did  appear  at  iht  day  ofrttutn 
tf  the  writy  prout/  rr  recordum  ejufiLm  ccmparentia^  isfc,  apparef^  t^ 
hoc  parjtus  eft  verificare.    The  plaintiff  replied  nul  tiel  rtcwd  of  the 
appearance  of  the  faid  VL.per  quod  liquet^  &c.  that  H.  appeared  hy 
the  confent  and  leave  of  the  plaintiff.     Upon  demurrer  to  this  re- 
plication, it  was  objefbed  that  it  was  ill,  becaufe  the  aliedging  the 
appearance  of  defendant  was  fufficient|  and  the  aliedging  the 
aflent,  &c.  was  immaterial,  and  that  traverfing  the  appearance 
only  had  been  fufficient.     On  the  other  fide  it  w^  nrgol  that  tlie 
bar  was  ill,  and  for  that  purpofe  were  cited  Hob.  210.  Welby 
V.  Canning.     Lat  149  Calfe  v.  Singles.  Jo.  138.  S.^C.  and  a 
Koli.  Rep.  119.  Worile/s  Cafe.    But  the  parties  amended*  by 
confent,    Lut.  71,  Trin.  2  Jac«  2*  Benfon  v.  Mufgravc* 

(N)  Of  Pleading  Nul  tiel  Record. 

I.  tN  aflife,  if  a  man  pleads  nul  tiel  record,  2nd  fuch  record U 
^  fouTtdin  this  Courts  or  certified,  he  fhall  not  have  other  an- 
fwer  after ;  for  it  is  peremptory^  per  Stouf.  And  it  iieas  of  a 
record  ailedged,  by  which  the  tenant  at  another  time  had  con- 
iefled  himfclf  to  be  villein  of  a  ftranger,  whereupon  he  abated  the 
writ  of  aflife.     Br.  Record,  pi.  73.  cites  22  An.  12.  »    »>•» 

2    In  ajffife  the  defendant  intitted  Umfetf  hy  fine^  and  that  the  eftate       '^- 

tf  the  plaintiff  was  mefne  betnvetn  the  fine  and  execution^  and  the 

plaintiff  ent'Uled  himfelfhy  releafe  by  fine  with  warranty  of  the  anchor 

9/ him  who  ncoiiered  ty  the  fine  ailedged  in  the  bar,  and  Jo  the  execution 

i^on  the  fine  in  the  bar,  by  which  the  tenant  daims,  isfalfe  and  feint 

in  lawi  to  which  the  drfendantfmd  nul  tiel  record  of  any  fucb  fine 

by  which  the  plaintiff  claims ;  and  whereas  the  plaintiff  vouched 

record  of  the  fine,  now  the  plaintiff  fi>ewed  fiHrth  the  record  fub 

t^^&^^\  suid  prayed  the  affife  of  the  damages :  and  the  opinion 

oi  the  Court  was,  that  he  fhall  have  it  1  for  the  pleading  of  nul 

tiel  record,   where  the  plaintiff  now  fbewed  the  record,  is  as 

firong  as  if  the  defendant  had  traverfed  the  title  of  the  plaintiff^ 

and  this  had  been  found  againft  him  by  the  verdict.  Br.  Record^ 

pL43.  cites  29  Aff.  i. 

3*  In  ajfife,  if  the  tenant  pleads  recovery  agmnfi^  afiranger,  and 
that  the  eftate  of  the  plaintiff  is  mefne  between  the  date  of  his  turit  and 
the  judgment^  he  ought  to  alledge  the  date  of  his  writ  \  and  if  he 
miftakc  the  date^  the  plaintiff  may  reply  nul  tiel  record.  Per 
Finch.     Br.  Record^  pi.  15.  cites  48  £•  i,  ii. 

4.  Notwithjtanding  the  certification  of  the  tenor  of  the  record,  As  deht  «^«i 
the  defendant  may  plead  nul  tid  record  j  quod  nota.  Br.  Mon-  * J^^  ^ 

firans,  pi.  50.  mtges  in 

tn/pa/j  in 

^^ftjfpiepooaiirs  «f  (?.  tad  the  tenet  of  the  record  was  mddi  to  cme  into  CUnury  by  certtorari,  tni 

J*^  fltfH  Msi  hf  miitimMSf  aad  decUration  upon  the  record  (cuju*  teoor,  &c.  wit  comprixed  in 

checouat)    And  Rolfe  offered  to  demur,  bectub  he  did  not  (hew  the  record  itfelf ;  but  the 

Comt  held  the  conctiry,  wbeicfore  he  pafled  ovcr»  ind  pleaded  nal  tiel  record.    Br.  Monilniit, 

^.  ^  cites  7  U,  6.  ai«— »Bff.  JUcord,  pi.  lo.  dtcsS.  C*  _ 

P4  5.  Writ 


5«  Writ  upon  the  Statute  of  Marficifea^  that  whereas  none 
ihould  be  fued  in  the  MarfhsJfea,  u  one  party  was  not  of  the 
king's  houfej  the  party  had  there,  vexed  him,  &c.  Hull  pleaded 
nul  tiel  record^  but  per  Caundiih  this  is  no  plea  \  for  the  fteward 
Is  in  a  manner  partyy  and  there  is  *no  reafon  that  he  {hall  certify 
it,  but  itjball  he  tried  by  avermeftt,  however  he  durft  not  demur^ 
hut /aid  thatfucb  record^  &c.  zad  prayed  to  have  record^.  Br.  Re* 
cord,  pi.  21.  cites  7  H.  6. 33. 
Br.  Confpi-  6.  Nul  tiel  record  of  an  indiShnent  is  a  good  plea  in  vnrit  ^ 
Ticy,pi.36.  conjpiracy.    Br.  Record,  pi.  i.  cites  9  H.  6.  ad. 

cites  S.  C* 

•—Br.  forger  de  Faits,  pi.  x.  dtet  9  H.  6.  s$. 

7.  It  is  no  plea  in  a  liU  of  difcnt^  but  he  fhall  anfwer  to  the 
tort.  Br.  Billc>  pi*  9*  cites  19  H.  6.  29. 
Where  n-  g.  Debt  was  brought  in  C.  A  in  the  county  of  Middlefex  g^ 
Vdinlhe  damages  recovered  in  writ  of  entry  in  tie  fame  Bank  i^on  writ  of 
/ame  Court  entry  brought  in  the  county  of  S,  where  the  land  lay.  The  defendant 
where  the  pUads  nul  tiel  record  here  in  C.  S.  And  per  MarUiam^  Fulth.  and 
'**^i  £cit  Port,  this  is  no  plea  j  for  though  the  record  be  removed  into 


maim, 


the  other  B.  R.  by  writ  of  error,  yet  the  aAion  lies  here,  and  fb  if  the 

<^<^^y  judgment  be  affirmed  there;  but  nul  tiel  record  generally  is  a 

cord!*be^  good^plea ;  upon  which  the  defendant  pleaded  accordingly.  Br« 

caufe'  the  Record,  pi.  27*  cites  22  H.  6.  38. 

record  i^ 

•pparent  in  the  (ame  Coon.  Br.  Record,  pl^  53.  dtet  9  H.  7.  9.  Per  Brudnel  and  Kdile.— — ^ 
5  P.  But  if  it  remains  in  another  Court,  he  may  plead,  that  nul  tid  record.  Per  Brian  Ch.  J« 
•£  C«  B."  Br.  Record,  pi.  75,  citei  5  H.  7.  a^ 

9.  Debt  was  brought  t^on  recognizance^  the  defendant  faid  nut 

tiel  record^  and  a  recognizance  was  certified  upon  condition^  and 

yet  the  plaintiff*  recovered  notwithftanding  he  did  not  declaro 

of  the  condition.     Br.  Pleadings,  pi-  5 1*  cites  30  H.  6. 5. 

JvHf  aman       10.  In  debt  upon  efcape  againll  bailiff,  fheriff,  &c«  inafmuch  as 

^^£^t{  '^^  fuffered  the  piifoner  condemned  to  efcape,  nul  tiel  record 

of  a  man     is  a  good  plea }  quod  nota  bene.    Br.  Record,  pU  72.  cites 

condemn-      30  H.  6.  6. 
cd,  or  upon 

Jine  or  other  record^  and  concludes  prout,  and  does  not  rely  upon  the  record  there,  iiul  tiel  record  ii  BO 
plea.    Br*  TraverCe  per,  &c.  pi.  33a.  citca  38  H.  6.  98,  29. 

S.  P.Hawk.  1 1«  In  maintenance  nul  tiel  record  is  a  good  plea  |  per  Daven 
«P.%"*     and  Prifot.     Br.  Record,  pL  37.  cites  36  H.6   12. 

f.  39.— -S.  p.  And/o  in  deciis  tantum  nul  tiel  record  is  a  eood  plea,  and  in  thofe  cafes,  and  in 
others  founded  upon  the  record,  fuch  ifTue  (haU  he  tried  py  the  record}  «>d  not  per  p«ia  per 
Heydon.    Br*  Record,  pi.  56.  cites  5  £•  4.  3, 

. The  adverfe        It.  If  a  man  pleads  a  patent^  andfbews  it,  quare  if  the  othep 
luzd^  rfl«  deny  that  nul  ticI  pecordt   Br.  Record,  pL  39.  cites  38  H.  6, 

tiel  record*    34» 
becaufe  it 


13.  In  iW/,  if  a  man  amnts  upen  recovety  in  a  court  kann  of  *'•  TVUIU, 
damages  of  loo  marks,  or  in  a  court  of  ancient  demefnei  nul  ticl  g  £*!*  V^ 
record  is  no  plea,  but  hcjbali/ay  nul  tiel  recovery,  and  it  {hall  be  s.  €• 
tried  per  pais ;  for  if  the  rolls  are  burnt,  yet  the  plaintiff  ihall 
recover.    &.  Record,  pL  3a.  cites  9  £•  4. 42. 

14.  Where  a  man  fiiews  record  exemplified  under  thefeal  of  the 
Exchequer  or  of  C.  B.  the  other  may  fay  nul  tiel  record  againft  it, 
contra,  if  he  fhews  exemplication  under  the  feal  of  the  Ch;Mi- 
ecrj'j  note  the  diverfity.  Br.  Record,  pi.  83.  cites  16  H.  7. 
II.  per  tot.  Cur. 

15.  Againft  a  general  aB  of  parliament,  or  fuch  aft  whereof  the  Nul  rid  n« 
judges  ought  ex  officio  to  take  notice,  the  other  party  need  not  ^^^^^ 
pkad  nul  tiel  record ;  for  of  fuchafts  the  judges  ought  to  take  apina  an 
notice;  but  if  it  be  mif-^ecited,  the  party  ought  to  demur  in  law  «^  ^A*^ 
upon  it.     8  Hep.  28.  The  Prince's  Cafe.  'i^^^'^i- 

truth  <&€  TttM  he  mhzzciUd^  if  the  a6l  be  general,  becaufe  every  man  is  privy  to  it.     fer  Cok* 
Ch.  J.  Godb.  178.  Mich.  8  Jac  C.  ii.  JoUy  Woolfey't  Ca£e. 

16.  If  nul  tiel  record  be  pleaded  in  bar^  it  is  an  ijfue,  andjudge^  C   ^  ^3  1 
pientfhall  be  given  upon  failure  of  it.     Per  Cur.  liet.  18.  Pafch. 

3  Car.  C.  B,  in  the  Cafe  o£  a  Recufant  Convift. 

17.  In  debt  upon  bond  in  Btifiol,  the  dckniznt  pleaded  in  bar  a  Knight  ▼• 
jud^mnt  upon  the  fame  obligation  in  B.  R»  Et  hoc  paratus  efi  veri'"  J"^  ^^* 
Jicare  per  recordum  illud  remanens  in  B.  R,  The  plaintiff  r^/W  pafch* 
nuiti^  record,  isfc*  The  defendant  r^'diV/^i,  quod  habetuf  tcJe  rr-  19  Car.  s. 
cordum,  isf  hoc  paratus  efi  verificare  per  recordum  illud*,  but  pleads  ^'^^ 
further  that  he  cannot  have  the  record  out  ofB*  R»  unde  petit  judicium  defcndanu 

f  curia  de  Briftol  ulterius procfdere  vult.     The  Court-  there  gave  rejoinder 
judgment  againft  the  defendant  for  failure  of  record  \   it  was  af-  ^J^  ^^  ^ 
iigned  for  error,  that  the  Court  ought  not  to  have  given  judg-  turtaU  re^ 
ment  upon  failure  of  the  record,  at  Icaft  not  without  a  demurrer  C9r4»mprma 
upon  the  pleaj  but  the  Court  affirmed  the  judgment.    Lev.  222.  ^fi^J[^ 
Trin.  ip  Car.  2.  B.  R,  Pitt  v.  Knight,  fara,  A?' 

beuaifi  he 
ewn^  have  ike  record  in  this  Court,  he  demandcA  judgment  ij  the  Court  there  would  proeeed  i  vki^  ro* 
ports  that  the  next  term  it  wat  held  that  he  that  will  join  i  Jue  upon  record  ought  to  fay,  et  hoa 
paratus  eft  verificare  prout  per  recordum  illud.-  Or—VeriHcare  prout  curia  hie  confidonvcrit* 
^nd  ;hat  lb  are  all  the  prccedenu.~The  Reporter  afterwards  adds  anou,  that  upon  new  dcbato 
io  Mich,  term  following  the  Court  altered  their  opinion  again,  and  affirmed  the  (irft  judgix^enty 
n^wichilandiog  it  was  f prout  per  recordum.  fien'uj  liquet).  But  they  agreed  that  the  ufual  way  ia 
this  cafe  ia  to  omit  the  laft  part,  viz.  (plcmus  liquet). — S,  C.  Saund.  97,  fays  the  judgment  was 
affiriDcd  by  the  Court  againft  thcjr  own  opinion ;  and  that.thit  term  the  Court  was  of  opini<m 
that  the  record  of  B.  R.  might  have  been  certified  to  Briftol  by  ^ef  tiorari  &  mittimus. 

18,  A  fcire facias  was  awarded  againft  the  defendants  upon  a 
recogni^^aace,  which  they  entered  into  as  bail  for  a  plaintiff  in 
a  writ  of  error,  that  he  fliould  profecute  it  with  effeft,  or  pay 
the  moaeys  if  the  judgment  Avere  affirmed ;  they  plead,  that  he 
djd  profecute  it  with  efled,  and  that  the  judgment  was  not  yet  * 
affirmed  i  the  plaintiff  replied /n7/^.p/7<il7,  that  they  did  not  pro*  ' 
iecute  with  cfifcft,  proplacito,  that  the  judgment  was  affirmed  by; 
the  juAices  of  the  common. bench,  and  barons  de  gradtede  la 
cojf^  et  koc  paratus  efi  verificare  per  fccordums   to  which  the  de- 
fendants 


i^3 


JBixmK 


fendsmts  demurred  gencnllj^  becaufe  k  wamot  alledged,  th«t 
there  were  6  juftices  and  barons  prefent  when  the  judgment  was 
affirmed  ;  for  27  £liz.  cap.  8.  'which  gives  them  authorityi  re- 
quired, that  there  ihould  be  6  at  the  leaft,  Sed  non  allocatur*,  for 
the  defendant  ihould  then  have  pleaded  md  tiil  record^  for  if 
there  were  not  6,  theb  proceedings  vrcre  coram  ntnjudice.  Vent. 
75.  Pafch.  22  Car.  2.  Barret  v.  Milward. 
But  where         1 9.  In  trefpafs  for  afatf/tf  Sec.  by  the  defcnizoltsjtmal  cum  J. 
(he  record,    J,  the  plaintiff  declared  of  afiaulting  and  imprifoning  bim  en  tU 
byTwrit      iStbday  ofMay^  &c.  and  detaining  him  in  frifin  20  J^^t  &c.  the 
Jfcrnr^      defendants  pleaded  in  bar  that  thefaidaffauH^  ice.  nvas  dm  hj  ihm 
run  thui»      eonjunHim  with  the  f aid  J*  B.  and  that  the  now  plaintiff  WmgU  sm 
t^d^tT'    ^^^  »«  a  B.  againft  thefaidj.  B.  alone  for  the  faid  trcfpais,  &c- 
prooeffa       and  had  a  verMB  and  damageSf  which  he  had  paid  \  the  plaintiiF 
»cc^?»!**"    rtpliedy  nul  tiel  record  i  the  defendants  rejoined,  quod  habctor 
iadicU^tf!^    tale  rccordum|  and  prayed  that  it  might  be  infpcAed  j  upon  iu 
jueia  quae    being  brought  into  Court,  a  variance  vras  alledged  between  the 
fuit  in  Cur.  i^cord  pleaded,  and  the  record  in  this  a^Uon  5  for  the  plaintiff 
l?4mvobU&  has  now  declared  of  an  aflault  done  on  the  15th  day  of  Miiy, 
ibciii  veftrift  and  for  imprifoning  him  20  days,  whereas  the  r^rori  againft  J.  B. 
S^bIImo"*  ^^  ^^^  ^  affault  done  on  the  l^hdayofMay^  andht  imprifith 
f€T  kreve      i^g  ^^  lo  day  only ;  and  because  the  defendant  had  not  pred/ely 
noftrum       averred  in  his  plea ,  that  it  was  eadem  tranfgrefftOj  the  whole  Court 
^mnlxidti    ^^*'^*of  opinion  that  it  was  a  material  variance,  and  that  the 
/cudants       ftying,  that  the  trefpafs  aforeiaid  was  done  by  them  conjunftim, 
tkiftnamedt  &c.  was  not  fufficient  of  itfelf  without  fuch  averment  as  before. 
vdSt,  &r   ^  ^"*^-  944'  ^'"'  9^-  3-  Ro^c^l  ^on  and  Walmfley. 

Whcrau  hy  the  record  returned  it  appeared  that  the  a&ion  vJashttwtcn  phintiffani  32  ieft^imU^ 
mnd  d  verdiS  agtitifi  31,  but  that  Mr  32^  dejtmdant  ditd^  and  Jo  judgment  agatnj  32  nh,  w^  (h« 

[lis  1  ^*^*  ohjedcd  as  a  variance  between  the  record  ocfcribrd,  ana  the  record  retumed : 
^  J  and  that  the  trcfpaf*  by  31  defendant*  mufl  be  a  different  irefpad  from  that  by  31 
dH^mdanti,  the  Court  held  the  record  well  removed ;  that  the  word  (inter)  in  the  writ  of  tmii 
wmy  rtfer  t6  fh^utU)  as  well  as  (krtve)  and  if  (b,  the  Coun  will  refer  it  to  that  whicn  wiJi  rp* 
hold  the  writ  of  error ;  and  (brevej  it  only  ufcd  to  Ihcw  whether  the  fuit  yra»  coromrnccd  t>y 
writ  or  bill;  bendea,  when  one  of  the  defendants  dies,  it  is  no  Ioniser  a  v^rt  againft  him.  and 
it  is  the  fcme  as  if  he  had  ne\Tr  been  named ;  laftly,  that  the  idtntityef  the  trefpafi  docs  ut  dtpeni 
0n  the  nnmherofthe  partfes;  for  the  trefpafs  may  be  the  fame  be  it  committed  by  ^  or  lO  peiioaii 
•lid  the  judgment  was  afiinned.  10  Mod.  367.  HiU.  3  Geo.  u  B.  R.  Cook  v.  Dunchcls  d 
UamUtom 

S  ^C '^•nf^'  ^^'  Scire  facias  again  haily  who  pleaded  that  there  was  no  co- 
Cburthcld  ^  ogo^*!ft  the  principal 'y  plaintiff  r^/i>rf,  and  fet  out  a  capia* 
the  demur,  prout patet  per  recordum\  the  defendant  rejoined  nul  tiel  record  j 
«ufcb  ^  P^^^^^if^/ur-rejoined  that  there  Vfi^fuch  a  record^  and  prayed  0  doj 
danurw.  '^  ^^"i  '^  *^ »  whereupon  the  defendant  demurred.  Per  Holt, 
this  way  of  pleading  is  out  of  the  common^courfe }  there  arc/w* 


»»-r  i*,^  »rM*  •*/fcri  M  unj  N  5'v^7»  §v  vnng  u  in^  DUi  con  lurrcjouiuw  m 

%  third  way,  and  a  new  ont  5  but  it  was  adjudged  well  enonghi 
and  plaintiff  had  judgment.  12  Mod.  215*  Mich.  10  W.  3.  B.R. 
Moor  V*  The  Manucaptors  of  Garret* 

ait  la 
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11.  In  an  aftion  of  battery  and  falfe  imprijortment  hrouf^t  ia  ^1  Mod. 
B.  R.  the  defendant  pleaded  in  abatement  another  a£tion  dc-  ^filLird* 
pending  for  the  iame  matter  in  the  fame  Court  ^  the  plaintiff  Raym.Rep. 
replied,  ^uod  non  bahetttr  aliquod  tale  recordum  isf  petit  qmd  r/-  t^^'  Pafch* 
eordum  Hludf  (sfc,  injpiciatur,  without  giving  liberty  to  the  de-  b!»l's?'c 
fendant  to  rejoin  quod  babetur  tale  recttrdum*  And  upon  demurrer  Accordiog- 
to  this  replication  the  plaintiff  had  judgment,  becaufe  this  being  *y-    ^ 
a  record  of  the  fame  Court  in  which  it  was  pleaded  the  plaintiff  ^J^|  ^' 
might  prayt  that  it  might  be  infpeAed  by  the  Court,  if  any  fuch  final  judg. 
there  was,  as  it  is  reported  in  •  Dier,  which  was  the  precedent  "*^"^  **«* 
ny  which  the  plaintiff  was  guided  in  this  cafe.    Et  per  Curiam,  n^ed,  boc 
npon  this  plea  the  plaintiff  might  have  prayed  oyer  of  the  re-  only  a'qnod^ 
cord  pleaded  j  and  for  want  of  oyer  might  have  figned  judgment,  ^'^^ 
which  is  the  quickeft  method  of  proceeding.    Carth.  517.  Hill.Jrtf,7^*^^ 
II  Wl  3-  B.  R*  Creamer  v.  Wickett.  tord  u  n$t 

frerempiory^ 
•^Bict  i(  the  defendant  pleads  an  ARion  depending  in  another  Court  for  the  (aroe  cauie  in  abatement* 
and  mil  tiel  record  U  pleaded  ;  if  there  xaaj  jMh  record  at  the  time  of  the  pleadiqg  cf  ike  pfta^ 
though  the  action  was  after  wards  difcontinued,  yet  the  plea  if  goad,  becaufe  u  was  true  at  th« 
tunc  of  the  pleading  ;  but  if  a  man  pleads  a  recovery  by  judgment  in  bar  of  an  adxon,  and  th» 
Uidjudgwuni  is  leverfed  after  the  pleading  of  the  plea^  now  the  ptea  is  iU^  becaufe  now  it  is  tm 
liich  record  ab  initio.  Per  Holt  Ch.  J.  jLd.  Raym.  Rep.  174.  Mich.  9  W.3.  Gieen  v.  Watts. 
*  JHer  217,  ^^B. 

22«  In  dAt  on  Judgment  ddtndznt  pleads^  that  tie  ptmntiff  had  ^  P-  Rep* 
recovered  a  judgment  in  B.  R.  Plaintiff  replies  ntd  tiel  record^  and  ^  J'^^J 
deliveri  the  ijfue  nvith  a  day  given  in  lifir  the  defendant  to  bring  in  Pafch. 
ibe  tecord  at  his  peril.     Defendant  injifis  that  the  replication  of  nul  8  C^*  *• 
tiel   Tecord  Jhould  not  be  delivered  in  the  iJfue  book  and  day  given  to  f^^  .^' 
bring  in  the  record^  but  that  the  plaintiff  Jpfuld  give  him  the  replica* 
tion  by  itfelf  in  formy  and  give  a  rule  to  rejoin  \  therefore  moved, 
that  &e  plaintiff  ihouid  take  back  the  iffue  delivered^  and  de<* 
liver  a  replication  in  form,  and  alfo  repay  the  money  he  took 
.  for  the  iifue.    But  upon  a  rule  made  to  fliew  caufe  the  Court 
were  of  opinion  that  a  rejoinder  in  this  cafe  is  totally  unnecejfary 
after  a  complete  iffue  joined ^  and  the  delivery  of  the  iJfue  was  rights 
and  difcharged  the  rule.    There  is  no  difference  oet ween  a  re- 
cord of  this  Court  pleaded  and  a  record  of  another  Court,  the 
ifliie  is  complete  upon  the  replication  without  the  rejoinder. 
Where  the  defendant  avers  the  record^  and  Xh^  plaintiff  ^ves  him  a 
day  to  bring  it  in^  the  concltdfion  of  the  replication  is  as  follows, 
viz.  Et  boc  parat,  ejl  verifica)  e  qi/alitercunque,  &c.  Et  diBum  efi 
prrfat.  def,  quod  habeat  record,  ill.  hie  in  O^ab.  pur.  Beatet  Maria 
/ubperioilojuoy  &c.  Idem  dies  dat.  e^ prrfat.  quer.  hie,  &c.     Where 
the  plaintiff  avers  the  record,  the  eonclujion  of  the  replication  is 
thns,  viz.  And  prays  that  that  record  may  befeen  andinfpeEled  by  the  r    i^^    1 
'juflices  here,  &c.     And  becaufe  the  faid  plaintiff  hath  not  now  ^ 

that  record  ready  here  ui  Court,  he  is  direAed  that  he  have  that 
record  here  in  8  days  of  St.  Martin.  The  fame  day  is  given  to 
the  £ud  defendant  here,  &c  i  Barnes.  Notes  in  C.  B.  240^ 
241*  Padch*  9  Geo.  a.  Newberry  v.  Strudwick. 

23.  The  phix^S  declared  on  a  recognizance  of  bail  vmbout  fetting. 

forth 
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Jorth  the  eonihion  \  the  ^\T\n^\S demurred generalljy  and  tlic  Court 
*     gave  judgment  for  the  plaintiff.     The  recognizance  in  the  dccla^ 
ration  does  not  appear  to  be  conditional^  but  abfolute ;  if  con- 
ditional the  defendant  might  have  pleaded  nul  ticl  record,      i 
Barnes,  Notes  in  C.  B.  246.  Mich*  1 1.  Geo.  2.  Croflc  v.  Porter* 

(O)  Of  Pleading  Prout  Patet  per  Recordutn.    - 

« 

Msini^  X,  XTZHEREa  man  counts  and  pleads,  and  concludes '/fwf 
^mltrli^  P^^^  ^  recordoy  orperfimm^  thofe  words  arc  void,  if  he 

reentry  rf    oots  mt  plead  tbc  record  or  fine  certain.    ISr.  Nugation^  pL  17.  cites 

ao/.  arid       38  H.  6. 
AtA  he  had 

the  party  in  exeeutitm^  ttnd  connfed  atl  in  eertain^  and  tbc  party  condemned  wu  committed  to  t1i« 
cuftody  of  the  mar/kuf^  and  he  permitted  him  to  efeetpe  ptoMt  patet  de  ree^d9  evrmm  vehis,  facisfadioa 
uot  being  made  to  the  party ^  hy  which  the  adian,  &c  the  defendant  Jaid,  thai  he  did  n^  g9  ai  iarxei 
Prift,  and  fo  to  iifue,  and  found  for  the  plaiuriff ;  and  the  defendant  alledged  tn  arrcft  of  j  dg« 
ncnt,  that  in»fnuich  as  the  plamtiif  counted  of  efcape,  fatisfadion  not  being  made,  prout  confUt 
coram  vobis  dc  recordo,  it  ought  to  have  been  tried  bv  the  record,  and  not  per  pais ;  and  yet  the 
pUdoaS  recovered  by  award  ;  for  thofe  words,  prout  patet  coram  v^is  de  nearda.  are  void  vkert 
Uie  plaintift  does  not  count  certainly  upon  the  record^  how  the  efcape  appears  there,  or  plead  the 
record  thereof  in  certain  ;  and  fo  where  be  concludes  his  plea  prwt  patet  perjinem^  <|ood  dqu* 
fir.  Repleader,  pl<  t;.  cites  38  H.  6.  29. 

2.  In  debt  upon  an  obligation  with  condition  to  appear  in  the 

C6urt  of  B.  R.  fuch  a  day,  &c.  the  defendant  pleaded^  that  tbc 

Court  was  adjourned  to  Hertford ,  and  that  be  appeared  there  \  and 

adjudged  to  be  ill,  becaufe  he  faid  not,  prout  patet  per  recordutn; 

for  though  he  appeared,  yet  if  this  appearance  be  not  entered 

upon  record,  he  forfeits  his  obligation ;  and  if  he  does  not  con** 

elude  with  prout  patet,  the  plaintiff  cannot  have  an  anfwer  and 

nul  tiel  record.     And  of  that  opinion  was  all  the  Court.     Cro. 

E.  460.  (bis)  Hill.  38  Eliz.  pi.  16    Corbet  v.  Cook. 

G.  brought       3^  Scire  facias  againfl  the  hail  upon  a  writ  of  error y  according 

mfcire  facias  to  the  ftatutc  3  Jac.     Thc  defendant  upon  ojcrpleadedy  that  the 

bSlto  j"  plaintiff  in  txr  or  profecuted  it  with  ^eBy  and  that  thereupon  the 

in  an  adion  Judgment  was  reverfed  ilf  hoc  paratus  ejl  verificare  ;  and  upon  de-i 

inthe  Palace  murrcr  to  this  plea  it  was  adjudged  iU,  becaufe  he  ought  to  have 

wherein  G.  concluded,  prout  patet  per  recordiim.     Raym.  50,  Mich,  ij 

got  judg-  '  Car.  2.  B.  R.  May  v.  Spencer, 

ment;  and  .  •  •  j 

this  was  to  fticw  caufc  why  G.  (bould  not  have  iudgment  generally,  &c.  The  fcire  facias  recited 
the  judgment  of  the  inCerior  Court  ^ctU  per  injpeaionem  rccordi  nobis  conAat.  It  was  held,  that  thc 
fcire  facias  was  ill  by  realbn  of  this  recital;  for  if  the  drfcndaiit  p]eaas  nul  tiel  record,  it  ought 
to  be  tried  by  thc  record  itfelf,  and  not  p^r  inrpe£bonem  recordi ;  but  it  ought  to  have  been  prcHi^ 
patet  per  record  urn  ;  and  for  thefe  reafons  the  fcire  facias  was  abated,  £d.  Raym.  Rep.  ti^ 
i^fch*  9  W.  3.  Guilliam  r.  liaidy. 

4,   16  (5*  17  Car.  2,  8.  Enafts,  th^it  after  a  verdift  judgmeni 

fiall  mt  be  fayed  nor  reverfed  for  imtnt  of  'proxxt  patet  per  xrcordum, 

but  fuch  defeBfhall  he  amended. 

Sid.  330,  ^.  &cire  facias  to  exectite  a  judgment.    The  defendant  pleaded^ 

■otS.  P        *^**^  ^^  '^'^  taken  in  execution  upon  tl^  judgment y  and  brought  to  the 

bar  and  acknowledged  to  he  in  ixecution^  andzkerv^^nh  vras  vohin^ 

tarily 
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\arSj  pemutted  hy  thejberiffto  efcape.  The  plaintiff  demurred  and  * 
had  judgment,  becaufe  the  plea  did  mt  conclude  the  commitiitur^ 
.  pnutpiOetper  recwdum  \  for  •  it  is  matter  of  record,  and  muft  be 
fo  pleaded.  It  is  true  writs  are  alfo  matters  of  record,  but  they 
need  not  be  fo  pleaded,  becaufe  they  may  be  lofl,  and  perhaps 
never  are  returned,  i  Lev.  211.  Pafch.  19  Car.  2.  B.  R.  Alan-* 
ion  V.  Butler, 

6.  In  affumpfft  upon  a  bill  of  exchange  the  defendant  pleaded 
an  outlavory  in  bar,  but  becaufe  he  concluded  his*  plea  with  et  hoc 
pdratus  efi  verificare  inftead  of  prout  patet  per  recordum,  judg- 
ment was  given  for  the  plaintiff.  3  Lev.  29  Mich.  33  Car.  2« 
C.  B.  Hage  v.  Skinner. 

7.  Action  againft  the  warden  of  the  Fleet,  who  pleaded  falvia 
fibi  omnibus  advantagiis  ad  biliam  prasd.  &c.  that  he  was  an  officer 
•J the  Court  ofC,  B.  and  that  no  officer  of  that  Court  can  be  fued 
but  coram  juiliciariis  C.  B.  The  plaintiff  r^/i^J,  that  tempore  ex-^ 
hibhwus  hilU  the  defendant  was  in  cujlodia  mar,  marefc,  in  quodam 
fdaato  dehiti  odfeBam  A,  B,  And  upon  demurrer  it  was  held,  that 
front  patet  per  recordum  it  only  matter  ofform^  and  helped  by  a  ge^ 
neriJ  demurrer ;  becaufe  where  a  record  is  pleaded  without  fuch 
a  conduiion,  the  other  fide  may  anfwer  nul  tiel  record ;  befides 
ilns  is  no  plea  after  an  imparlance.  I  Saik.  i.  Mich.  8  W.  3* 
B«  R.  Duncomb  v.  Church. 

8.  The  defendant  entered  into  a  recognizance  before  a  judge  of  id.  Riynu 
C.  B.  that  if  the  plaintiff  in  error  Jbould  be  nonfuited^  or  the  writ  «  ^^  *••• 
Sfcontinuedy  or  the  judgment  affirmed^  then  he  would pay^  &c.    and 

now  a  Icire  facias  was  brought  upon  this  recognizance,  &c.     And 
the  defendant  craved  oyer,  and  that  the  plaintiff  iri  error  did  pro^ 
feeutt  the  writj  and  nffigned  errors^  et  quodplacitum  fuper  pradiff. 
krtve  de  error,  adhuc  pendet  indeterminatwn ;  the  plaintiff  replied^ 
that  the  judgment  was  affirmed  abfque  hoc  that  placitum  pendet  inde^ 
tenmnatum ;  and  upon  demurrer  to  this  replication  the  plaintiff 
iiad  judgment  in  C*  B,    And  now  the  defendant  brought  a  writ 
of  error  $  the  Court  held,  that  the  defendant's  plea  was  only  by 
w^of  excufe;  and  that  it  had  been  fufficient  for  him  to  have 
pliKKied,  that  the  errors  were  affigncd,  and  that  placitum  inde 
pendet  indeterminat.     2dly,  They  held  that  this  was  in  the  ne-» 
gative^  and  therefore  the  defendant  need  not  conclude  with  a 
prout  patet  per  recordum  \  but  he  ought  to  have  faid^  that  the 
rocord  nvas  certified  into  B,  R»  in  fuch  a  term,  and  quod  fuperinde 
toEUr  proceffum  fiiity  quod  judicium  affirmatumfuit  prout  patet  per 
recordum  ;  and  if  it  was  not  fo,  that  the  defendant  might  have 
rqoined  nnl  tiel  record.     And  this  replication  was  adjudged  illy 
ift,  Becauie  it  makes  that  a  matter  of  inducement^  which  fbould  have 
been  the  point  in  iffue.     2dly,  Becaufe  the  traverfe  puts  a  matter  of 
record  to  be  tried  by  the  country ;   and  thereupon  the  Court  was 
going  to  reverfe  the  judgment,  but  an  exception  was  taken  to 
the  writ  of  error,  for  which  it  was   quafhed.     2  Salk.  520* 
Pafch.  4  Annae.  B.  R.  Fanihaw  v.  Morrifon. 

9«  4  ^  5  ^**tut  i6.    £na6)s^  That  upon  demurrer  joined  in  any 

1  Couit 
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CouH  of  record  no  exception  Jball  be  taken  fir  omiffum  of  prout  patct 
per  recordum,  but  the  Court  Jball  give  judgfnent  without  regartSng 
fucb  defeHf  except  Jbewed  fir  caufe. 

lo.  The  defendant  infilfe  imprifinment  ju/Hfied  under  a  'umt 
taken  out  at  fuch  a  time ;  the  plaindff  demurred  and  had  judg- 
ment in  C.  B.  becaufe  the  defendant  did  not  conclude  hb  plea 
with  prout  patet  per  recordum^  nor  travcrfe  his  impxifomng  the 
plaintiBTat  any  other  time.  Upon  error  it  was  argued,  that  if  the 
action  had  been  againft  iixtjberiff^  and  he  YiaAjuJlified  under  the 
writf  he  muft  have  concluaed  his  plea  with  prout  patet  per  re- 
cordum.  becaufe  it  would  not  be  a  record  if  he  had  not  retuTDcd 
the  writ ;  but  though  he  never  return  it,  it  is  ftiU  a  good  ju(U- 
j^cation  for  the  defendant  in  this  action  ^  and  it  is  not  abfolutdf 
neceflary  for  a  defendant  to  conclude  his  plea  fo,  becaufe  a  writ 
may  be  loft.  Per  Cur.  The  original  gives  jurifdi^lion  to  this 
Court,  fo  that  if  it  be  not  returned^  the  Court  has  no  jarxfdiftioa 
in  this  cafe,  and  the  caufe  cannot  properly  be  faid  to  be  in 
Court .  but  if  the  Q>eriff  never  returned  the  writ,  how  could  the 
[  287  3  defendant  in  this  adtion  plead  prout  patet  per  recordum  ?  there- 
fore his  plea  muft  be  good  without  fuch  conduilon  ^  and  if  his 
plea  be  good,  then  the  travcrfe  would  be  immaterial ;  and  fo  the 
judgment  in  C.  B.  was  reverfed»  8  Mod  30.  HiU.  7  Geo.  1 72 1« 
Carvel  v.  Maidcy» 

(P)  Pleadings.    Profert  or  Monjrans.    Ncccffary 

in  what  Cafes^  and  when* 

t.  lN  aflife  it  was  faid,  that  be  tubo  is  not  tenant  fhall  not  have 
^  a  day  to  certify  record  of  outlawrj^  fim,  nmr  atbtr  record^ 
but  fhall  £hew  it  prefently  ;  for Jf  he  ihould  have  a  day,  and  fiui 
at  his  day,  he  can  lofe  nothing  by  the  failure.  Br.  Monftrans^ 
pi.  89  cites  19  AflT.  xo. 

2.  In  aiEfe  the  tenant  pleaded  a  recovery  bf  a Jhanger  agai&ft  W. 
N.  which  eftate  of  the  recoveror  he  bas^  and  the  eftate  of  the 
plaintiff  was  mefne  between  the  difleifin;  upon  which  the 
ftranger  recovered ;  and  prayed  judgment  if  id9ife»  fa:,  aod  a 
good  plea  without  {hewing  the  record  ^  for  it  is  faid  elfewher^ 
that  he  fhall  have  day  to  bring  it  in.  Br.  Monftrans»  pL  9^ 
cites  22  AiT  28. 

3.  In  a£Bfe  the  tenant  intitled  himfelf,  inafmuch  as  W.  was 
ieif  ed  in  fee,  and  was  bound  to  him  in  zfiatute  mercbanty  and  he 
fued  execution,  and  ihewed  how  in  form,  &c.  and  ihewed  the 
ftatute }  but  it  is  faid  that  he  need  not,  for  the  execution  is  of 
records  quod  nota.    Br.  Monftrans,  pi.  95.  cites  24  Aff.  2. 

4.  In  affife,  a  recovery  in  writ  of  right  patent  in  Court  of  Ae 
lord  is  no  bar  without  {hewing  of  the  record,  exemplified  fubfigUb 
cancelhri^l  quod  nota}  upon  which  the  affife  was  awarded: 
the  reafon  feems  to  be  becaufe  this  recovery  is  not  af  record, 

2  whereat 


Ivliereas  had  it  been  of  record^  he  might  have  had  a  day  given 
to  bring  it  in.     Br.  Monftrans,  pi.  97.  cites  28  AC  14. 

5.  In  affife  the  defendant  pleaded  outlawry  of  felony  in  the  ButinJn- 
plaintiff ;  jadgment,  if  he  fhall  be  anfwered  j    and  the  opinion  ^^»^«n*  of 
of  the  Court  was,  that  he  fhali  well  have  the  plea  without  fhew-  i^^ry  wm* 
mg  record  thereof}    quaere.    Br.  Monftrans,  pL  98.  cites  29  pleaded  ia 

M'  iC,  one  of  the 

•    Vl*  .      j.n      ' 

indiaors  in 
trefinft ;  and  becaufe  he  Kad  not  the  reeord  ready*  anfl  the  Court  conceiving  it  to  be  alledged  ill 
4clav  of  jultice  oalv,  therefore  they  ordered  the  defendant  to  anfwer.  Cro.  C.  147.  Hill.  4  Car* 
Sir  Wiliiam  Witbipolc't  Ca(c.— «  Hawk.  PL  C.  219.  cap.  85.  f.  29.  cites  S.  C. 

.  6.  In  debt  upon  a  recovery  in  another  Court  the  plaintiff  ought  Ihid.  pi. 
to  (hew  the  record  at  thejirft  day  \  quaere  indc.    Br.  Moofirans^  11^^  jj^^^ 

pL  13 1,  cites  1 1  H.  4.  12.  ofnecJItytB 

pum  tke  rt^ 
card  MtfiTf.    For  p<fr  Je«oey,  in  an  adion  oJT  debt  in  Bank^  upon  a  recmry  ofdamoMCS  in  a  pU^tf 
h»d  tM  Mcitat  dene/me,  the  pUiutiff  may  declare  upon  a  recovery  by  record  of  a  K>reign  Court, 
without  fhr^iagthe  record ;  and  i/dtrfendant  pleads  nul  tielrecord^  the  Cmrt  mey  mriieftr  ike  rtc»rdi 
^ttod  MO  nt^aar*     hr.  Mooiirans*  pU  159.  cites  9  £.  4.  4a,  43* 

I 

7.  Where  a  man  pleads  a  record  to  the  writ,  hejballjbivi  U 
immediately,    Br.  Brief,  pi.  8.  cites3H.  6.   15. 

8.  Dek  upon  recovery  of  lo\.  damages  in  tnfpafs  in  Court  ofPii^  ^  "*■"  ""7 
powders  at  G.  and  the  tenor  of  the  record  was  made  to  come  into  ^^^"^^ 
chancery  by  certiorari^  and  fent  into  hank  by  mittimus y  and  a  declsu-  damtigu  is 
ration  upon  the  record,  cujus  tenor.  &c.   was  comprized  in  the  ^^*^^^ 
count.    Rolf,  offered  to  demur,  becaufe  he  did  not  Ihew  the  ^,^uJ 
record  itfclf ;   but  the  Court  held  contra  to  him,  wherefore  he  p    igg   -1 
{KtiTed  over,   and  pleaded   nul  tiel  record)    quod  nota.      Br.  {hewmgic 
Monftran«,  pi.  co.  cites  •  7  H.  6.  18.  5°r<ij  fo'  '^ 

^   ^     ''  '  It  be  not 

tt;^  ^We  Qcher  may  fay  that  nut  tiel  record,  and  the  plaintiff  (hall  caule  it  to  be  certified.    Br. 
Monilrans,  pi  tit.  cites  1  a  H.  7.  11.  Per  Butler. 

In  trefpaii  the  plaintiff  recovered  damages^  and  the  defendant  removed  the  record  into  B,  J?.  Jor 
orror,  tod  after  the  piaiuiiff  hougkt  debt  of  the  damages  recovered  in  this  Court ;  he  ought  to  recite  in 
this  Cottrt  that  the  record  ts  remwed  into  B,  R,  for  error,  and  Ihall  not  (hew  the  record ;  but  when 
the  de^dant  pleads  nui  tiel  record^  the  plaintiff  (hall  (hew  it^^  pedefigilli  at  his  peril ;  quod 
oou.  Br.  Monaraiis,  pi.  lai.  cites  18  £  4.  7.  —Br.  Count,  pi.  6B.  cites  S.  C.~Br.  Record,  pL 
€i.  dm  sS  E.  4  6.  7.  S.  C.  But  (ays  that  if  the  defndant  r ever/a  thejirfi  record,  by  this  he  (hall 
reverie  the  ^Bdaa  of  dcbu — *  Br.  Record,  pL  19.  cites  S.  C. 

.  9*  If  a  man  chaUenges  a  juror  by  matter  of  record^  as  that  he  has 
heo)  atuinted,  &c.  he  ihall  ihew  record  thsxtoi  prefently.  Br. 
Monftrans,  pi.  132.  cites  33  H.  6  i. 

.  ID.  Debtvfzs  brought  in  bant  upon  recognizance  taken  before  the 
Mayor  of  Hereford,  and  the  defendant  pleaded  nul  tiel  record  \  and 
well:  and  fo  fee  that  the  aAion  lies  without  ihewing  the  record^ 
as  it  feems  there*    Br.  Dette,  pi.  128.  cites  36  H.  6.  2. 

.11.  In  quare  impedit,  \£  the  defendant  intitles  himfelf  by  grant  of 
the  king  to  J  N.  fir  life  of  the  advowfon  of  B.  and  that  the  king 
aHer  granted  the  reverfion  to  three  infecy  who  granted  it  tothe  de-^ 
feniant ;  there  if  he  will  plead  the  grant  for  term  of  life,  he 
ought  to  plead  it  certainly  in  date,  year,  place,  and  day,  though 
k  does  not  belong  to  him  \  for  if  the  other  will  reply  nul  tiel 

recordj 
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ttCOtd^  it  cannot  he  certified  unlefs  it  he  pleaded  certainh.     And  fo 

it  feems  there,  that  if  one  pleads  letters  patent,  and  mews  them, 

yet  the  other  may  fay  that  nul  ticl  record,  and  then  be  JbaU 

certify  it  under  exemplification  fub  tnagno figillo.   Br.  Record,  pi.  39. 

cites  38  H.  6.  34. 

B*.  Dcttc,         12^  A  man  may  bring  an  aftion  of  debt  in  C  B.  and  declare 

pi.^2.ci  ct  ^^  ^  recovery  of  debt  or  damages  in  London,  ancient  demefne, 

or  other  franchifej  wthotit  Jhewing  record  \  and  if  the  defendant 

pleads  nul  tiel  record,  it  fuffices  to  certify  the  tenor  of  the  record^ 

without  the  record  itfelf.     Br.  Monftrans,  pi.  84.   cites  39 

H.  6.  4* 

A  man  Ml      13.  If  a  man  would  plead  to  have  advantage  thereof  him- 

urUw/eft   ^^^^»  ^^  ought  to  have  the  record  in  pugnoj  unlefs  it  be  in  thefanu 

hwerem     Court  where  the  record  is,  Isfc.     Br,  Monftrans,  pl«  123*  cites 

J*«>«       ♦  10  E.  4.  9. 

CmtT  where         ^        t   ;r 

the  record  ttfelf  reiDunty  without Jkewing  the  rtcerd  txfmj^ified  under  the  great fedl  afEngUud,  if 
it  be  denied  ;  for  it  ought  to  come  into  Chancery  by  centorari,  and  there  to  be  exemplified  tinder 
the  great  feal ;  /or  if  it  be  exemplified  under  the  fed  of  the  Common  Pleas^  Exchefuer^  or  the  tike,  thofe 
sre  out  evidence  to  the  jufy.     Br.  Record,  pi.  6^.  citca  2s  H.  8.  and  28  AIT.  14. 
*  hi.  Record,  pi.  6s.  cites  S.  C« 

14.  If  a  man  pleads  record  in  the  fame  Court  where  they  are  in^ 
rolled,  the  party  may  plead  them  without  fhewing  them^  and  it 
is  fufficient  notwithjlanding  they  were  never  pleaded  before  i  and  (6 
it  is  ufed  in  the  Exchequer.  Br.  Monftrans,  pi.  124.  cites 
2i  E.  4.  48,49. 

15.  There  is  a  difference  between  letters  patents  ai4d  other  records i 
for  per  Brian,  the  demandant  muft  £he^v  the  letters  patents;  but 
if  a  fine  or  other  record  be  denied,  they  may  come  in  by  certio- 
rari and  mittimus ;  but  contrary  of  letters  patents  ;  for  if  they 
be  fhewn,  they  Ihall  not  be  denied.  Br.  Monftrans,  pl«  112. 
cites  12  H.  7.  II. 

16.  Where  a  man  fhews  record  exemplified  under  the  feal  of  the 
Exchequer  or  C$mmon  Pleas,  the  other  may  fay  nul  tiel  record 
againft  it.  Contra,  if  he  fhews  exemplification  under  the  great 
feal  of  the  Chancery ;  note  the  dlverfity.  Br.  Record,  pL  83. 
cites  16  H.  7.  II,  Per  tot.  Cnr. 

17.  He  that  pleads  in  difabtlity  by  record,  muft  bring  in  the 
record,  or  a  certificate  immedhttlyf  fub  pedefgilli ',  as  in  ex- 
communication, the  certificate  of  the  biihop  under  his  feal ;  in 
outlawry,  to  plead  the  outlawry  hie  in  curia  prolat.  And  13  H.  <$• 
15.  one  fhall  not  plead  in  abatement  a  record  or  any  other  Jiiet^ 

L   189   3  toryplea,  without  having  it  in  Court.     3  Lev.  334.  Trin.  4  W, 
&  M.  C.  B.  Lord  Petre  v.  the  Univerfity  of  Cambridge. 

18.  G.  brought  an  aftion  of  falfe  imprifonment  againft  B. 
The  dckndTint  jttfiifiea  under  a  judgment  given  againft  the  plain- 
tiff *jr/Af  College^  Phyficians,  and  a  fine  impofed  by  them,  and 
commitment  to  prifon.  And  it  was  moved  in  behalf  of  the  [rfain* 
tiflF,  that  the  king's  bench  would  make  an  order,  that  the  regiftrr 

,  of  the  College  of  Vhjfidznsfkould  permit  the  plaintiff  to  have  cofks  ^ 
the  proceedings  and  judgment^  to  enable  the  plamtiff  to  reply  to 

the 
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tW  pica  of  the  defendants^  who  were  cenfor^  of  the  CoIlegdf« 
iei  mm  allocatur.  For  per  Curiam,  the  king's  bench  cannot 
oblige  the  College  of  Phyficians  to  permit  the  plaintiff  to  have 
any  copy  of  their  prckreedings ;  for  they  aft  in  a' judicial  manner 
b)  authority  of  an  .aft  of  parliament,  and  therefore  it  fhall  be 
prcfumed  that  they  have  done  right;  and  this  record  inay  be  * 
pleaded 'uu'tthout  aprofert  in  curia,  and  therefore  no  oyer  can  be 
prayed  of  it,  and  therefore  the  defendants  fhall  not  be  bound 
to  give  a  copy ;  for  it  would  be  in  effeft  to  difcover  their  evi- 
dence. Ld.  Raym.  Rep*  252,  253.  Mich.  9  Will.  3.  Dr, 
Gronvelt  v.  Dr.  Burrell,  &c.  , 

I9.  Serjeant  Hawkins  takes  it  to  be  agreed,  that  duterfoits  ac^  S.  K 
ftfi/,  being  a  plea  in  bar,  and  the  record  not  in  the  cuftody  of  *  Hawk; 
faorthc  property  of  him  that  pleads  it,  there  is  no  need  topfead  cap..l'-f^^* 
it  with  a  profert  fub  pede  fii^illi  \  but  the  defendant  fliall  have  a  {.65, 
day  pvcn  him  to  bring  it  in.  Hawk.  PI.  C.  369.  cap.  35.  S.  2. 

(Q^)    ^enor  of  the  Record.     Sufficient  in  what 

Cafes. 

t.  T  yf  ON  recovery  ofannrnty  agairt/l  aparfon  by  a  priory  the  tetu^ 
^  if  the  record  was  removed  by  certiorari  into  chancery  ^  andfent 
into  bank  by  miffimus^  andfcire  faciei  to  have  execution  awarded  out 
tfitf  and  good  by  award ;  for  the  chancellor  will  not  Write  to 
the  treafurer  for  the  record,  but  for  the  tenor  of  the  record, 
^Qod  nota.     Br.  Record,  pi.  4.  cites  34  H.  6.  2. 

2.  Scire  facias  fuper  teiiorem  tenoris  record!,  ferit  out  of  chancery  And  by 
\rdo  bankj  \»2is  fued  to  ha*Oe  execution  upon  recovery  of  an  annuity^  and  Cumber*^ 
the  reafon  that  it  vr^sfuper  tenorem  tenoris  was,  bicaufe  that  before  thouotaryin 
the  record  Vfos  removed  out  ofbani  after  the  recovery y  the  tenor  of  it  anno  a  or  1 
Hvasfent  into  chancery  to  be  exemplified^  and  there  wdsfledy  and  they  ^i[^**"J^j["|* 
never  take  off  the  file  any  tenor  when  it  isfiledy  but  to  fend  the  tenor  of  ccTcxecu-  ' 
the  tenor  i  nor  when  they  have  the  tenox*,  they  will  not  write  to  tion  upon 
the  frcafury  for  the  tenor  again  •,   but  when  the  teiioi*  is  fo  in  |^^  ^^°J  °^ 

chancery  to  be  exemplified,  there  the  fame  term  they  Will  fend  ibid. 1 

the  fametenor;  but  if  it  be  once  filedy  or  if  the  term  be  pajfedy  And,  per 
there  they  will  not  fend  the  tenor,  but  the  tenor  of  the  tenor,  ^^^^I'^^p, 
quod  nota.    Br.  Record,  pi.  9.  cites  34  H.  tf.  51*  p<arbyiht 

mttimus 
miere  tkeprineipai  record  is,  tbey  cannot  proceed ;  for  i/it  appears  thai  the  retard  is  in  the  Treafury^ 
then  they  wiU  proceed  here  upon  the  tfcoor  of  the  tenor ;  for  the  Trcafury  cannot  award  cxecu« 
tios ;  but  it  may  be*  that  the  record  U  removed  into  B.  R.  by  writ  of  error,  and  affirmed,  and 
then  he  may  (iie  execution  there ;  and  it  may  be,  that  it  remains  yet  in  this  Court,  and  then  execu' 
<Mi  iught  t$  be  awarded  upon  the  record,  and  not  upon  the  tenor  of  the  tenor;  therefore  they  will  not 
Recced  till  they  be  afceruined  where  the  record  is.     Br.  Record,  pi.  9.  cites  34  H.  6.  gx.- 


^'Aixhe  xtrttlen  t9  the  ju^ices  of  a^fe^  ihey  ought  to  certify  the  record  itfeff;  for  otherwife  they 
00^  to  tward  excoittoiia  and  (o  two  executions,  which  maU  not  be  fuffencd,  per.  Prifot.  fir. 
^^^Mtd,  pL  g,  dtei  34  H.  6.  51.  add  37  H.  6.  31.  accordingly.  Qtmre  legem  of  the  princi-^ 
jMlcaSe. 

3*  Where  a  man  movers  in  ancient  demefne  land  and  dafkagesj  B^*  ^^.fa. 
#r  before  jufUces  of  eSfe  cr  in  eyrt^  and  the  t$mr  of  the  record  is  re^  f'r^^'^ 
VOUXVUL  Q^  moy0^' .'''^^^- 


IQO* 


Becoto^ 


executions,    tnoved  ttito  chancity  by  certiorari^  and  fent  intd  C*  B.  by  mittimtUf 

pi.  j5.  citef  ^ plaintiff Jhall  not  have  execution  without  tae  record  itfeif:  tor  the  firft 

Court  where  the  record  itfeif  remains  may  award  execution  there, 

and  fo  two  executions^  which  is  inconvenient ;    contra  upon  tenor 

of  record  fent  out  of  the  treafury ;  for  there  are  no  juftices  which 

may  award  execution  in  the  treafury.     Br.  Record,  pi.  40.  cites 

39  H.  6.  3.  , 

So  where  t        4,  And  there  it  is  agreed  by  all  the  juftices,  that  debt  may  be 

"^^  A''^*  brought  in  bank  for  damages  recovered  in  ancient  demefncj  or  in  a 

the  <rfifr     franchife^  and  there  if  the  defendant  pleads  nofuch  record^  it  fufficcs 

fays  ihat       to  certify  the  tenor  of  the  record.  *  Br.  Execution,  pi.  75.  cites 

::'LT'     39  H.  6.  3.  4. 

there  itfufficct  toccrtiCy  thctcnorof  the  record.  Ibid.— Br.  Record,  pi.  40.  cites  S.  C.  for  this 

proves  thit  there  is  Tuch  a  record. But  it  is  not  fufBcicnt  to  award  \  feu  fa,  withomt  the  record 

itfeif.     Br.  Execution,  pi.  75. Brooke  fays,  and  fo  fee  that  a^on  of  deht  of  the  damages  lies 

without  the  record  itfeif  to  have  execution,  and  yet  not  to  havefci.fa.  Note  a-diverfity ;  and  alfo  it 
may  be,  that  the  record  itfeif  is  revcrfed  by  error,  difceit,  or  oiherwife;  and  therefore  executim 
fkah  not  be  awarded  upon  the  tenor  of  a  record  uniefs  in  cafe  of  a  certifcate  out  of  the  Treafury,  Br. 
Executions,  pi.  75.^ADd  per  Prifot  attaint  does  not  lie  upon  the  tenor  of  the  record,  but  oiM 
ought  to  have  the  record  itfeif.     Br.  Record,  pi.  40.  cites  S  C. 

♦  Serjeant  Hawkins  fays,  it  fcems  to  have  been  generally  holdcn,  that  wherever  the  ptirport  of 
a  certiorari  is  not  to  proceed  upon  the  record  to  be  removed,  but  only  to  try  an  iffue  of  nul  tiel 
record,  it  is  fufficient  to  certify  the  tenor  of  the  record,  whether  the  certiorari  require  a  ccrtificatt 
of  the  record  itfeif,  or  of  the  tenor  of  it  only,     a  Hawk.  PI.  C.  19^  cap.  27.  f.  7& 

f  S.  P.  Br.  Record,  pi.  80.  cites  29  AIL  93* 

For  where  5.  A  general  writwas  direBedto  C»and  B,  Juftices  of  ailifei  t9 
''^eda'  '^T  ^^jnft^^^^  *''  feveral  counties ^  and  to  take  ajjifes  in  fcveral  counties  j 
cipe  qwd  "  aiid  a  writ  of  qffife  was  delivered  to  them  in  the  circuity  and  the 
reddat,  &c.  plaintiff  appeared^  and  the  defendant  not :  but  one  as  bailiff  appeared 
gre  pending,  j^  ^^-^^  andfbewed  a  writ  of  affociationj  proving  and  reciting^  that 
comes  to  the  the  king  by  patent  hadqffigned  B.  to  be  juflice  with  them  by  affbciaUtm } 
juftices,  re-  but  did  notfbew  the  patent  ofit^  nor  did  B.  come  5  and  if  the  Ihcw- 
th^fanih'  ^^S  ^^  *^^  ^^^^  reciting  an  aflbciation,  without  the  patent  of 
feifej  into  afTociation,  be  fufticient  to  make  the  two  firft  juftices  credit  and 
the  hands  of  obey  it,  or  not,  was  the  queftion  ?  And  by  fome,  the  writ  fufficcs 
they'fta'il  *^  make  them  ceafe  to  proceed  without  the  third,  who  is  aflb- 
ceafebythis,  ciate.  Br.  Record,  pi.  53.  cites  5  £,  4.  129. 

without 

further  notice ;  and  yet  it  maybe  that  it  is  a  falfe  rc^carfal,  and  that  there  is  no  fach  (eifiiiy  a6r 
here  no  foch  patent  of  aflbdation.  Ibid.—- ^^  where  a  manfays^  that  an  attorney  appears  anfA- 
§ut  warrant,  and  writ  comes  out  of  the  Chancery,  reciting  that  there  is  a  warranty  there  this  foficOy 

without  (hewing  the  principal  record.     Ibid. So  where  writ  comes  to  tkefkerifer  coUeBorvi 

the  cuftom,  reciting  that  the  hing  by  patent  had  given  to  W,  S,  3/.  and  writ  ^delivery  recitimr  that  it 
he  delivered  to  him,  ne  ought  to  obey  it,  and  pay  the  party,  without  fhewmg  the  patent  ot  record 

of  it ;  and  yet  it  may  be,  there  is  no  fuch  patent.     Ibid. So  where  capias  ijius  to  the  (hcriff, 

againji  Jf.  N.  and  after  he  delivers  afuberjedeas  to  the  Iheriff,  reciting  that  the  defendant  has  «*• 
peared  m  Court,  and  found  mainprife,  ana  therefore  fuperfedeas,  &c.  he  fhall  obey  it,  though  tht 
defendant  never  fo  appeared  in  Banco,  nor  found  fuch  mainprife.  Ibid.^-^— iw  by  fome  the 
writ  is  not  fufficient,  without  (hewing  the  patent ;  for  the  (hewine  of  a  writ  ofallowame^  redtiMg 
M  pardon  of  felony  is  notjufcientvnthout  (hewing  the  pardon  itfeif;  butjkewing  of  pardon^  ntithtut 
wurit  of  allowance,  fujices,  but  it  feems  that  is  not  always  ;  for  the  pardon  ought  to  be  lliewn  in 
this  Court  to  be  allowed.     Ibid.-  ■   ■      But  in  the  cafe  db§tfe,  the  very  rttarddid  not  appear  (•  lilt 


Court,  where  the  writ  of  recital  is  brought*,  and  denied  the  cafe  of  the  liberate  to  the 
Ibid.— ^But  the  befi  opinion  was,  that  the  writ  recitiuF  the  affoeiationfu/Scesi  for  the  pvlc^  o£ 
nflbciation  belongs  to  B.  who  was  aiTociate  to  them,  t^ich  A.  did  not  come,  md  thercfbrc  tli« 
patent  cannot  be  (hewn  by  him.  Ibid.— — >  But  fee  the  fame  year,  foi.  137,  that  it  "waa  ^gieed  is 
lh«  lame  cafe,  that  the  toriti  without  the  patent  Mnd  commiffon^  it  notf^ktentfn  JL  toJU^  mrfnr 


4 

ikt  iUjufUis  io  admt  him ;  for  a  juflice  cannot  be  made  by  writ,  but  by  patcttt  snd  commiiCoa,' 
.which  Ihali  be  read  in  Court  when  B.  who  is  afTociaie,  apr>cari,  before  that  the  old  jiifticei  (hail 
■dmkhim;  but  1  juiiice  may  bedifcharged  by  writ.     Note  the  diverfit)'.     Ibid. 

k 

6.  Where  a  man  traverfes  office  in  Chancery  at  ijfue^  and  it  is 
fetft  into  B.  R.  to  be  iriedy  the  tranfcript  only  {hall  be  fent  into 
Bankj  but  the  record  itfelf  fhall  remain  in  Chancery,  quod 
nota;  and  therefore  if  he  rclinquiflies  the  traverfe,  he  cannot, 
traverfe  de  novo  in  B  R    Br.  Record,  pL  6o.  cites  i4£.  4. 6. 

7.  Upon  non  damnificatus  the  plaintiff  replied,  that  he  was  This  cafe  it 
damnified  by  a  judgment  had  againfl  him  upon  a  plaint  in  Lon-  ^-  >86.  b. 
don,  the  defendant  rejoined  nul  tiel  record  ;  and  being  at  Iflue,  J  '^'  ^^^  * 
the  plaintiff  at  the  day  brought  in  the  tenor  by  mittimus;  ad-  r    191   1 
judged  a  failure  of  the  record.    Nelf.  a.  824.  pi.  3.  cites  Djrer  andreportsi 

l37«  that  upon 

the  ccrtifi- 
catioQ  of  the  tenor,  notwithftanding  the  judgment  was  quod  habetticcordum  tali  die  fuo  pcri^ 
Cttk>,  the  ccitificate  waa  allovt^d,  and  the  plaintiff  recovered  thereupon* 

8.  In  afiife  the  defendant  pleaded  outlawry  In  the  plalntifi^ 
who  replied  nul  tied  record ;  and  being  at  iffue,  the  defendant 
brought  in  the  tenor  by  mittimus,  by  which  it  appeared^  that  there 
was  a  variance  in  the  day  of  the  return  of  the  exigent ^  and  in  the 
place  where  the  outlawry  was  pronounced  \  and  by  reafon  of  the  va- 
riance aforefaid,  and  alTo  becaufe  the  plamtiff  brought  in  the 
tenor  of  a  revocation,  &c.  of  the  faid  outlawry  by  mittimus 
(which  revocation  appeared  to  be  after  the  faid  plea  pleaded)  it 
was  adjudged  a  failure  of  the  record,  D.  187.  b.  pi.  8.  Mich* 
a  &  3  £1jz«  Anon. 

»  ■  

(R)    Offences  relating  to  Records,  and  the  Punifli- 

racnt  thereof. 

I.  ZH.6,  If  NACrS,  that  if  any  record^  or  parcel  of  the  fame ^  '^t^ 
cap.  12.     ^-^  writy  return^  panell^  procefsy  or  warrant  of  attorney^  thisftafauT 
in  the  kin^s  *  Courts  of\  Chancery^  Exchequer ^  the  one  Bench  or  the  was,  that 

^ber  whereat  i«« 

'  cords  are  of 

inch  fai^  nature  and  credit,  as  they  import  in  thcmfelves  abfolute  verity  without  contradiAion  | 
to  the  end,  that  there  might  be  an  end  of  contention  and  controverfy,  and  men  might  reft  in 
£tfety  and  repofe  \  certain  clerks,  and  other  perfons,  did  oftentimes  imbezzel  records,  or  fome 
pared  fjX  them,  and  fometimes  (  writ,  return,  panel,  or  proceCs,  or  warrant  of  attorney,  or 
craiie  or  Titiate  the  (ame ;  by  realbn  whereof  divers  judgments  were  avoided  or  reverfed,  where- 
by no  man  (at  the  ftatute  £iys)  had  any  thing  in  furety.  This  was  a  neat  mifprifon,  for  which  the 
offieaden  therein  might  be  puniflied,  either  at  the  fuit  of  the  king,  by  indi^nent ;  or  at  the  fiut 
of  the  party,  by  an  action  upon  this  cafe.     3  luft.  71. 

*  Thia  an  extends  not  to  any  other  court  or  phce^  than  is  here  named*     3  Inft.  71. 

•f  This  mnft  be  underftood  of  the  Court  of  Chancery,  which  proceeds  according  to  couHe  of 
the  oonnnon  law,  as  in  cafe  of  privilege,  of  fcire  facias  upon  recognizances,  traverles  of  ofBces, 
aiDd  tlie  like:  for  as  to  thefe  it  is  a  court  of  record,  but  as  to  the  proceeding  by  Engiifli  bill  in 
csJMffe  of  equity,  it  is  no  court  of  record ;  for  thereupon  no  writ  of  error  lies,  as  in  the  other 
caiflk  3  Inft.  71.  ■  It  extends  to  chancery,  fo  far  only  as  it  proceeds  according  to  the  Gourfip 
^iJbc  €ommoa  law*    Hawk.  PL  C,  1 13.  cap.  i^  S*  3*   * 

Q«  fir 


I9t  IReCAtVi 

liiP*»tn  ^^  ^"  ^^  *  Treafurj  fo  be  fvoluntafily^dleff,  talen  away^  wk6i 
iuryh  callT  ^'-^ww,  K?r  avoided, 

ed  TbcCiurana  Regis,  the  place  where  the  king's  tretfure  if  kept.  Thii  tretfurc  u  twofold,  viz» 
his  money  or  coin ;  and  another,  that  is  far  more  precious  and  excellent,  and  thofc  are  the  (acred 
judgments,  records,  and  other  judicial  proceedings,  under  the  (afe  cuftody  of  the  treainrer  and 
chamberlains  of  the  Exchequer;  and  this  treafuty  is  partly  in  the  Exchequer,  and  partly  in  the 
Tower  of  London ;  for  there  are  ancient  rolls  of  tlie  Treafury  .remaining  in  the  Tower,  and  there- 
fore this  ad,  intending  to  include  >oth  the  o::e  and  the  other,  faith  genenlly,  En  U  Trtaforie. 
3  Inft.  71,  72. 

*  In  the  indi£lment  upon  this  ftatute,  befides  fclonice,  the  wosd  [voluntary]  muft  of  ncceffity 
be  ufcd,  to  agree  with  this  aft.  Here  are  four  words  ufed,  (ftolen,  carvicd  away,  withdrawn, 
or  avoided) ;  10  as  the  fonfe  is,  if  any  record,  or  part  of  it,  writ,  return,  panne),  procdt,  or  war* 
rant  of  attorney,  Sec.  be  ftolen,  carried  away,  withdrawn,  or  avoided,  &c  And  thta  word 
[avoided]  is  a  large  word,  and  doth  include  crafingor  dipping,  or  cutting  of  the  fide  or  other 
part  of  the  roll,  or  any  other  kind  of  avoiding  the  fame.    3  Inft.  78. 

This  la  •  £y  any  clert,  or  by  other  perfons, 

extend  to  any  judge  of  the  Court,  both  becaufe  it  beginneth  with  a  derk,  &C.  and  becanfie  by  the 
ftatute  of  8  /{.  9.  [cap.  4.]  a  penalty  is  infiiStd  ujb&n  ajudge^  Ucftr  making  anyfdlfi  entry^  erafi^ 
ing  any  roU^  or  changing  any  verdiaf,    §ct  the  {utute,f  or  it  extendi  alfo  to  cleiitt ;  only  thia  is  to- 

jadicature 


and  they  are  higly  punilhable  at  common  law  for  therojfencts  tftfu  like  natnri\  ai  for  h 

[•^^     n  a  oil)  of  indiftmcnt,  not  found  by  the  jury  among  thofe  which  were  found,  and  lodt 
^y*    J  like.    Hawk.  PL  Cr.  113.  cap.  45.  S.  4. S.  P.  3  Mod.  6d.  Puidi.  J  Jac  e. 

B.R      The  Kingv.  Marfii. 

Juftice  Ingham  paid  in  the  reign  of  Ed.  1.  800  marks  for  a  line,  for  that  a  poor- man  hmtg 
fined  in  an  aSion  of  debt  at  131.  ^d.  7*he  faid  juftice,  moved  with  ^ity,  caufed  the  roll  lo  be 
erafed,  and  made  it  6  s.^d,    3  Inft.  72.  ■    Hawk.  PL  Cr.  1 13.  cap.  45.  S.  4. 

This  cafe  juftice  Souihcot  rcmembcrrd,  when  Catlyn  Ch.  J.  of  the  King's  Bench  in  the  ran  of 
Queen  Eliz.  would  have  ordered  a  rafure  of  a  roll  in  the  like  cafe,  which  Southoot,  00c  of  tho 
judges  of  that  Court,  utterly  dmied  to  aftcnt  unto  ;  andfaid  openly,  that  he  meant  dot  to  build 
a  clock-houfe ;  for  ^faid  he)  with  the  fine  that  ingham  paid  for  the  like  matter,  the  clock>hott(ie 
at  Weftminfter  was  ouilt,  and  furniftxed  with  a  clock,  which  continues  to  this  day.  3  Inft.  71. 

Thisaftex-  *  By  reafon  whereof  any  judgtnent  Jball  be^reverfed,  tbatfucb 
torecords  J^^^^i  /<j4/r  away,  withdrawer,  or  avoider,  their  Xprocurors,  coun* 
whereupon  cellors  and  abettor t^  \\  thereof  indiffedj  and  by  proce/s  thereupon  made 
judgment  is  thereof  duly  conviSfed  by  their  otvn  amfejion, 

whether  judgment  be  given  in  caufcs  criminal  at  the  fuit  of  the  king  upon  indiAment,  or  at  the 
fuit  of  the  party  in  an  appeal,  or  in  a£^ion  real,  pcrfonal  or  mixti  or  of  the  like  nature ;  this  A 
extends  thereunto,  if  judgment  be  afterwards  given,  and  to  outlazoricj,  for  there  jud^^mem  is 

S'ven  per  judicium  coronatorum.  For  it  is  not  material  whether  the  aft  be  done  againft  this 
itute  either  before  or  after  judgment,  fo  judgment  be  given.  3  Inft.  72. 
f  The  word  {reverft^  is  here  uken,  not  only  where  the  judgment-  is  made  erroneous,  and 
to  be  reverfed  by  wnt  of  error,  but  where  the  judgment  is  10  annihilated,  and  ma^  nid, 
MS  it  binds  fitft,  or  may  be  reverfed  or  avoided  by  plea.  ^See  the  book  in  1  a  R.  3.  foL  aoc 
which  expounds  well  this  ftatute.  3  Inft.  7a.— ^1  Br.  Corone  173  (174)  dtes  S.  C-^— It  was 
touched  by  Haughton  J.  that  if  a  record  erafed  Jhould  be  amended^  and  fo  the  judgment,  in  which  * 
the  rafure  was,  be  maoc  perfe^  the  delinquent  could  not  be  impeached  after  for  fdony  for  the 
rafure;  becaufe  the  ftatute  is,  if  the  rafure  be  fuch  that  the  judgment  be  defeated.)  But  Mountagiie 
Ch.  J,  and  Yelverton  J.  held  the  contrary  dearly,  and  that  the  erafing  the  record  is  the  offence 
which  makes  the  felony,  and  not  the  getting  judgment  thereby,  a  RolL  Rep.  80,  8f.  Paich. 
17  Jac.  B.  R.  Whiting V.  Abington.  —Hawk.  PL  C.  113.  cap.  45.  f.  5.  accordingly;  for  thefe 
woids  in  the  ftatute  are  taken  to  have  the  iame  purport,  as  if  it  were  faid,  whereby  any  judg« 
Bent  fttall  be  annulled,  or  lofe  its  fqrce  and  tScGt ;  for  it  is  plain  that  the  ftatute  cannot  intend  am 


«Aual  reverfdl  by  writ  of  error,  becaufe  it  fpeaks  of  ftealing  or  carrying  away,  or  avoiding  of 
cords,  which  make  it  impoftible  that  the  judgment  ftiould  be  reverwd  at  all ;  becaufe  no  writ  of^ 
error  can  remove  a  judgment  which  appears  not. 

t  This  a&  exprculy  extends  to  accefforia  btfore,  and  leaves  acceftbries  after  to  the  conftiudHm 
of  law,  yet  may  there  be  acccflarics  after  the  fad;  for  whenfoever  an  offence  is  made  a  feboy 
by  ift  ot  paiUttkCBti  there fliall  be acccftarigi  u> it b^ bcf«re  and  after  ai  if  it  had  ben  a 

felony 


« 

ftkny1»y  die  common  lav;  and  therefore,  though  this  tB.  exprefleth  acceflariet  before,  yet  it 
talis  cot  away  acceflanet  after,  but  leavct  them  to  the  law,  contrary  to  the  opinion  of  Juftice 
6tanford.  sinft.  ^9%  73.— Hawk.' PI.  Cr.  113.  cap.  45.  f.  7.  according  to  Lord  Coke's  opinion. 

I  If  the  ads  that  make  this  felony  be  committed  partly  in  one  county^  and  partly  in  'anoth'r,  hut  not 
foutoamcMMt  to  a  complete  offtnce  in  either ^  within  thejlatute^  the  party  cannot  be  indi^d  for  a 
felony;  becaufc  the  two  counties  cannot  join  in  an  indiAment,  and  that  which  is  done  in  onep 
caanoc  be  found  in  another,  but  he  may  be  indi£b:d  of  a  mijprifion  in  either  county.  Hawk.  PL  C* 
%i^  cap.  i5.  f.  6.  cites  a  R.  3. 10.  b.  1 1«  3  Inft.  73.  St.  PI.  C.  36. 

Or  By  inqtuft  to  be  talen  of  lawful  tnen^  •  (whereof  the  one  halffhall  *  Here  is  t 
he  of  toe  men  of  any  court  of  the  fame  courtSy  and  the  other  half  of  5jV?tc  X'lf 
others)  /ball  be  judged  for  felonsy  and fhall  incur  the  pain  of  felony  s  to  be  of  the 
f  and  that  the  judges  of  the f aid  Courts  of  the  one  Bench  ^  or  of  the  other j  officers  and 
htvepotuer  to  hear  and  determine  fuch  defaults  before  theniy  and  thereof  \^^j^  ^c. 
to  make  due  punifbment  as  afore  is  faid*  for  their 

knowledge, 
and  for  the  better  information  of  the  others.  3  Inft.  73.—-  +  This  claufe  is  in  nature  of  a  commij^ 
fttu  to  the  inftices  of  either  Bench,  if  the  of  nee  he  committed  in  the  county  where  the  Benches  dtjt^ 
and  the  jumcea  of  either  Bench  have  a  concurrent  authority,  and  which  of  them  enquire  firft  fhall 
proceed ;  hui  if  the  felony  be  committed  in  another  county,  than  where  the  Benches  fn,  (nt  for 
example,  in  Surry,  Hertiord&ire,  Ac.)  there  the  jujiices  ought  to  have  a  commifion ;  but  if  the. 
Bench  (it  in'  MiddleCn^,  and  the  felony  is  done  in  London,  in  which  cafe  a  com  million  is  requifite 
at  is  aforelaid,  fomc  have  {aid,  that  by  the  charters  of  London,  confirmed  by  parliament,  the 
mayor  oittfat  to  be  principal  in  the  commillion,  and  the  mayor  is  none  of  the  judges  authorized 
by  this  ao,  to  hear  and  determine  this  felony,  but  the  juflices  of  the  one  Bench  or  other ;  and 
therefore  the  llatute  being  penal,  and  to  be  uken  ftridtly,  no  proceeding  can  be  ;  fed  falva  tc»  eft ; 
for  the  charters  of  the  city  of  London  extend  only  to  fuch  offences  committed  in  London,  where- 
of the  mayor,  with  others  by  commifTion,  may  enquire  of,  hear,  and  determine ;  and  not  to 
fuch  offeiicrs  fo  annexed  by  authority  of  parliament  to  other  perfons,  (as  in  this  cafe  to  the  juftices 
of  the  one  bench  or  the  other)  as  the  mayor  is  not  warranted  by  the  faid  a£l  to  enquire,  Sec  And 
thetcfore  a  commilfioo  in  this  cafe  may  be  made  to  the  juftices  of  the  one  Bench  or  the  other, 
omituag  the  mayor;  ne  curia  regis  deficeret  in  juftitia  exhibenda.    3  Inft.  73.— -Hawk.  PL  Cy 
tap.  ^.  £,  & 

a.  An  attachment  iMted  againji  an  ajfociate^  for  mending  a  record  [   193    ] 
e^ter  a  motion  in  arrejt  of  jiidgment  for  the  fame  fault  which  he 
amended;  but  upon  making  the  record  as  it  was  before  the 
emcndment^  and  paying  cofts,  the  Court  ex  gratia  fuperfeded 
|lie  atuchment.    8  Mod.  226.  Hill.  10  Geo.  1724.  Anon. 

for  more  of  )tf(OtD  in  General,  See  (EtTDt,  3|ttDgment9 

%XigX%  suid  other  proper  Titles. 


H      I  [  .    .  ■'.»''  >'^.'      '• 


saecotjet^ 


(A)     Bounds  qx  Advantaged  by  it ;  Wbo^ 

|.  XJRJECIPE  quod  peddat  againft  tenant ftr  life,  and  he  dij^ 

Jl^  claimed,  upon  which  the  demandant  entered,  and  well  \ 

the  tenant  for  life  died,  now  he  in  reyeifion  is  mt  bound  by  it,  bc-i 

f^lliie  the  jodsment  upon  difclaimer  i$  not  that  the  demandant 

^  ^  O  J  recover^ 


193  IRetoticcp^ 

recover,  bnt  that  the  writ  abate ;  contra  ofjudgmetit  of  the  t0Kj\ 
for  this  binds  the  entry  of  him  in  reverfion  ;  otherwife  upon  a 
difclaimer.     Br.  Judgment,  pi.  132-  cites  j6  H.  6.  29. 

2.  Note,  that  every  one  who  comes  in  under  a  recovery  byjudg* 
menty  as./ervanty  ajjigneey  &c.  fhall  be  bound  by  the  recovery, 
and  every  one  who  comes  in  by  him  who  recovers  by  judgment, 
as  tenant  at  will,  lefTee,  &c.  ihall  have  the  advantage  to  plead 
it  agamft  him  who  is  privy.  Br.  Judgment,  pi.  119.  dta 
2  £.  4.  16. 

(B)     Of  one  Thing  i  Where  it  fliall  be  a  Recovery 
of  another y  as  Part  of  the  Ancient  Eftate. 

Brooke  fayi,  i.  |F  an  advo%vfon  be  appropriated  to  the  abbot j  and  A.  B,  bringt 

fwns  to^bc  '"'^^^  ^  ^S^^  ^f  ^^^^^'^  h  ^^^  ^^^^^  ^^^^  ^^^  i^propriatm 

inafmuch.M  ^>  ^«^  recivers  the  advowfon  of  the  parfonagc,  where  a  vicar  is 
before  the  endowed  \  there  he  fhall  recover  both  the  vicarage  and  the  par- 
fhntnT  Nonage.  Br.  Judgment,  pi.  138.  cites  16  E.  3.  and  Fitzh 
wasnovi-     Grants,  56. 

CAToge^  for   • 

the  vicar  was  made  and  endowed  when  the  appropriation  was  made ;  and  by  recovery  hy  the  elder  ^di 
than  the  apf^ropriAtion  was,  it  is  now  made  a  parfonagc  again  alone,  and  the  vicarage  iijilved  iy 
tits  judgment,    fir.  Judgment,  pi.  138. 

2.  If  a  man  demands  rentfervice  and  recovers,  he  fiaU  recover 
ihefervices  alfo  \  and  yet  they  are  not  comprifed.in  the  writ.  Br. 
Demand,  pi.  45.  cites  44  £«  3.  19. 

[  194  ]  (C)     Pleadings;  How. 

^11/  he  Mil-    I.     i*    MAN  may  plead  a  recovery ^  and  the  ejlate  of  the  pltwttif. 
>tf!nd*thc  ^5^'^  between  the  title  of  the  writ  and  the  recovery.    Br. 

cttaicof       Pleadings,  pi.  141,  cites  21  H.  6.  17. 

thepIaintifF 

meme  between  the^ne  ievied  and  the  execution  ther^.    Ibid. 

But  others  2,  Trcfpafs  upon  5  R.  2.  The  defendant  pleaded  a  recovery  in 

^loihcrnl  ^#^''^  ^^^'¥  ajfranger,  and  the  pofejion  of  the  plaintiff  mefm  be^ 

tion,  as  twecn  the  title  of  the  cejfavit  and  the  recovery  j  and  per  Cur.  where 

formed  on  the  recovery  is  pleaded  in  an  aBion  po/fejfory^  as  in  this  action  of 

ttere  upon  ^reipafs,  ajftfe,  isfc.  ht  fhall  fay  that  the  .pojfef ton  was  mefne  between 

fuch  reco-  the  judgment  and  execution  \  for  the  defendant  had  no  caufe  to 

^<;7P^«4*  enter  before  the  judgment.     Br.  Pleadings,  pi.  iqo.  cites  21 

edhe>t//     V    .    .n  ^      ^  t>i  r        J 

Jay  that  the     ^-  4'  5^* 

gift  was  mefne  between  the  title  and  recovery*    Ibid. 

3.  In  debt  upon  recovery  the  plaintiff  may  commence  at  the  jui^ 
munt^  or  at  the  original,  at  bispleafure»  Quod  (uk  Concefiiixn.  Per 
tot.  Cur.    Br.  Pleadings,  pl«  ii2,  cites  2i  £.  4.  54. 

4.  What 


Eetolierpt  194 

4»  ^XThere  a  man  pleads  a  recovery  by  default ^  he  ought  to  aver  ^  P-  Aii4 
tlmi  the  tenant  was  tenant  of  the  franktenement  at  the  time  (f  the  re-  ^^J^^  ^ 
covery.  Br.  Pleadings,  pi.  1 1(5.  cites  21  £.  4.  65.  &  22  £•  4.  30.  ver  his  title 
that  it  is  traverfable^  of  •fupoi* 

vhich  he 
bnwg^tl  his  writ  Br.  Pleadings,  pi.  6.  cites  it  as  faid  for  law.  24  H.  8.  And  fo  it  appears  in  the 
book  orentrics. — Br.  N.  C.  64.  S.  C. — Bni  if  the  recovery  was  by  a^im  tricdf  he  need  not  to  take 
the  one  averment  nor  the  other.  Br.  Pleadings,  pi.  6.  cites  34  H.  i.-^But  it  was  faid  that  in  tptod 
ii  deforuatf  he  who  pleads  the  recovery  hy  default  need  not  to  aver  the  party  tenant  0/  the  franktene- 
wunt  at  tAciime  of  his  writ ;  for  it  is  proved  that  he  was  tenant  at  the  time,  &c.  'by  the  bringing 
of  the  quod  ei  deforceat ;  for  it  is  the  ej'eci  of  this  affion,  becaufe  the  demandant  in  thisa£bon  loft 

by  dcfaaJt,  in  the  firftadion.     Ibid. But  he,  who  pleads  recovery  in  writofztfaflehy  default 

meednotto  aver  the  party  tenant  \  for  nontenure  in  this  a^oa  is  no  plea.     Ibid.— Br.  N*  C  64. 
5.  C.--«  O^g.  is.  Son  Title  de  fon  Brev. 

5.  In  formedon,  if  the  tenant  [pleads  a  recovery"]  by  ajlranger 
agcatift  him  by  canfeJUon  of  the  acfiofij  he  need  not  to  aver  that  the 
recovery  is  upon  good  title ^    Br.  Brlefj  pU  542.  cites  10  H.  7.  i. 

6.  There  is  a  diverfity  in  pleading  of  a  recovery  between  the  plain^ 

^W^^  ^fi%  ^^^  ^^  tenant ;  for  the  tertant  may  plead  a  recovery ^  and 

the  e/late  of  the  plaintiff  mefne  between  the  title  of  his  writ  and  the 

judgment^  without  fhewing  how\  but  if  the  plaintiff  pleads  recovery 

fii  there  he  ottght  tojhew  how  the  eftate  of  the  tenant  was  mefncy  viz. 

by  abatement  J  diffeifiny  or  other  drfeaftble  title  \  note  the  drverfity. 
Br.  Pleadings,  pi.  2.  cites  27  H-  8.  14.  per  Fitzherbert  J. 

7-  There  is  a  diverfity  where  2l  judgment  is  feveraly  and  where 
it  is  intire  ;  for  where  40  eu:res  are  recovered^  it  is  ill  to  plead  a 
recovery  of  20  acres;  but  it  fhould  be  pleaded  3/* 40  acreSy  whereof 
20  are  parcel.  Comb.  253.  Pafch.  6.  W.  &  M.  B.  R.  Gold 
V.  Burket. 

For  more  of  VittxAKVi  in  General,  See  W^Xy  and  other 

Proper  Titles. 


3RecDt3erp  Conimon*  t  ^w  ] 


(A)  *  Recovery  Common.     What  Thing  fhall  be  •  The  rife 

docked  bv  it.  <rf  common 

M'l^w/vbft*  br^  »*•  recoveriet 

feem  to  be 

[U  TTF  tenant  in  tail  he,  the  remainder  or  reverfion  in  tail  or  in  ^"^  ^^' 

\   tee  to  the  kingj  and  tenant  in  poffeffonfttffers  a  common  re-  lom"^ 
covexy  %   this  cannot  dock  the  eftate  in  remainder  or  reverfion  bard'i 
of  the   king  j   becaufe  it  is  but  a  conveyance,  and  fo  eftate  of  ^f  ^Recov^* 
the  king  cannot  be  [barred.]  cites  44  £.3- 

si.andfayt 
dnt  WSJ  Lord  Coke  in  Makv  Portim  otom'Si  Caic.  10  Rep.  37.  b«  citei  fevcral  ctiiBi  that  from 

Q  4  £dw«rd 


195       *  Eecobecp  Commom 

Edward  the  ftd'stxtne  tbe  judges  were  of  opinoa,  that  a  commQn  recovery  wat  •  good  barftiM 
cil^tetail.     Ibid.- But  Jcnk.  250.  pi.  4.  fayi  they  were  introduced  in  H.  the  8ih's  time,  and 

were  never  heard  of  before. But  6  Rcd  40.  in  Mi  ldmay  's  Cafe,  faya  they  wf  re  inuoduccd 

about  the  taih  of  £.  the  4th's  time.— Ana  V^nt.  299.  in  Cafe  of  Bjiown  v.  Wait b  fay  ,  that 
I'rom  i2£a4.  TALiAjiUM'tCjisc,  common  recoveriea  have  been  held  not  to  be  reftraiocA  by 
tjie  ftatute  de  donis.  ' 

The  true  reafon  of  common  reooveriea  being  bar^ ,  is  not  the  recompence^  hut  that  they  art  ctmmM 
epnveyqnces;  per  Wylde  J.  8  Lev.  29.  and  therp  p.  30.  Mich.  23  Car.  a.  in  the  cafe  of  Hudsom 
V.  Benson.  Hale  Ch.  J.  faid,  that  the  recompence  in  valu£  is  the  reajon  of  the  har  bycomnon 
.recoveries  Againjl  the  ijfud  in  tail  but  not  as  to  reverjioner  or  r-mainder  nan ;  but  the  reafon  of  that  ti| 
that  the  recoveror  in  fuppodtioo  of  law  is  in  of  eitate  tail,  and  in  judgment  of  law  it  ftiU  hat  a  con- 
tinuance ;  as  at  common  law  the  donee  pod  prolem  fufcitatam  might  have  aliened  and  barred  the 
clonor ;  and  a  common  recovery  is  as  a  conveyance  excepted  out  ofthe^atute  de  donis;  and  the  reco- 
veror is  in  of  the  eRatr  the  donee  had ;  but  tne  iflue  in  tail  is  barred  to  claim  it  it  in  refpeftof  ih^ 
fuppofed  recompence  by  the  recovery,  and  the  eftate  tail  having  in  judgment  of  law  continuance, 
90  charge  upon  the  icverfion  or  remainder  can  tal^e  place  after  the  recovery  fuffered  by  tenant  in 
tail. — ^-Freem.  Rep.  363  pi.  465.  S  C.  and  P<  by  Hale*  who  (aid  that  a  recovery  by  tenant  ia 
tail  ope  fates  Iry  ^ay  oj  continuance,  and  frotradion  if  the  eftate  taH^  fo  that  whereas  bcfote  there 
was  a  pcffihitity  that  the  remainders  might  come  into  poflieflion,  now  that  poflibility  is  de(lro)'ed 
as  is  faid  in  Cavsl  1,'s  cafc^  and  for  that  reafon  all  chargea  created  by  the  remainder  man  fill  to 
the  grouu4* 

f  *■  ^"^  ■'»       [a.  But  if  the  tenant  in  tail,  the  remainder  or  reverjton  in  tml 
fo\.  394.     fQ  arranger,  the  remainder  or  reverfion  in  fee  to  the  king^  and  tc- 
* '  ^'f^  ^  nant  in  tail  in  pofieflion  fuflFers  a  common  rccpvcryi  this  (hall 
rin^^e'rc.  bar  all  the  eftates  before  the  eftatp  of  the  Idng.  j 

mamder  or 

reverfion  in  the  king.    See  (Z) 

lutw.  849.       J^j.  But  if  there  be  tenant  in  tailc,  the  remainder  in  taile  to  the 

Upon  the'**  4x«^,  the  remainder  in  fee  to  ajirangery  and  tenant  in  tail  in  pot 

Cafe  of  feffion  fufiers  a  common  recovery  \  this  fhall  bind  the  eftate  lA 

Holford  poiTeffion,  and  the  remainder  in  fee,  though  the  eftate  of  the 

iAQu«?'  king  is  not  touched  by,  it.    H.37EI.B.    This  pqint  was  Ql»c  of 

Elizabeth's  the  points  in  the  Serjeant's  Cafe.] 


time,  the 


entry  whereof  is  there  fet  forth,  fays  this  may  be  coUedcd  from  a  Rep.  Sir  ^ugh  Chofas* 
ley's  Cafe.  Tenant  in.fpecial  tail,  the  reverfion  being  in  the  king,  fuffered  a  common re« 

covery ;  the  que^on  was,  whether  the  heir  was  barred ;  the  jufticcs  inclined  [femblc]  that  it  ir||f 
a  bar,  but  no  difcontinuance  of  the  tail,  nor  of  the  reverfion  againft  the  king;  and  Englefield  faid 
that  he  had  known  it  held  a  bar  by  goo4  advifement :  but  $heUy  doubted.  P.  3a.  pL  i.  P>^ 
•8  &  1^9  H.  8.  Aiioi^.  ^ 

fifer""^  ^^        C4-  If  haronfetfed  in  right  of  f,ii  wififbr  life,  remainder  in  tmll^ 

qiea  Z  C     ^*  remainder  to  C.  and  baron  bargains  and  fells  the  land  to  another^ 

(igainjl  'whomfi  precipe  is  broughiy  who  vouches  him  in  remmnderi 

and  fo  a  common  recovery  paSes ;  this  fh^  bind  the  remainders 

though  not  the  feme,  becaufe  the  bargainee  was  a  good  tenant 

to  the  praecipe.  M.  10  Ja,  B,  per  Curiam.] 

r    *9^  ]      [5-  If  a  man  devifes  land  to  B.  his  younger  fon  and  bis  heirs 

Cro.  J.  ^90.  ^^  ^^^  ^  ^^  jj^^  without  iffue  living  A.  his  eldeft  fon,  then  tb? 

Executory  Und  Jball  remain  over  to  uf,  in  fee,  (which  is  an  eftate  in  fee,  and 
^i/^»  not  nqt  in  tail,  ^d  only  q  pofJibHttj  in  4.  to  have  it  if  B.  dies  without 
eSSmon  ^lic ;)  and  after  B.  fuffer?  a.  cpmmon  recovery  Uvmg  A.  awl 
recovery,  then  idies  without  iflue ;  this  recovery  does  not  bind  this  poffibi? 
Snow  V-  lity ;  but  A.  (hall  have  the  land  notwithftanding  the  recovery  i 
^•V'icY,   ^^^^^  <*c  rccpvcrjr  ii|  vj^luc  cwaPt  go  t9  the  |K^iSbilit^  \  ft* 


Vf  ftch  aieans  every  contingent  may  be  dcftroyed.     M.  1 8.  Ja.  13?-  ^ 

B.  R.  between  Brtnvn  and  Pells.  Adjudged  per  Curiam,  contra  ch.  i.'^xt. 
Dodcridgei  upon  a  fpecial  verdiA*]  5«.  Trio. 

i8Ctr. 

C.  B.  in  the  Cafe  of  Smith  v.  Farnaby, — S.  P.  snd  fo  oijprkging  ufts.  Pig.  of  Recov.  127.  l»# 
fay&,  it  muft  be  owned  that  people  iiave  been  very  ingenious  io  perplexing  the  law{  for  thofe  «f« 
tcriDs  barbarous  and  unknovtrfk  to  the  comipop  )aw. 

6.  Tenafitfir  llfe^  the  remainder  ^er,  cr  tenant  w  laU^  the  re^ 
mainder  over^  is  impleaded  by  writ  of  entry  en  le  poft|  and  he 
vouches  a  Jlrangery  the  demandant  recovers  againft  the  tenant^ 
and  the  tenant  over  in  value ;  this  fliall  bind  him  in  remainder^ 
per  Montague  J.  and  others  \  for  the  recotnpencejball  go  to  hini 
in  remainder  J  but  yet  in  the  cafe  of  the  Lord  ZoucH  and 
Stowei.l  in  chancery,  the  law  was  determined  otherwife  by  all 
the  juflices,  as  it  is  faid  j  the  reafon  feems  to  be  inafmuch  as 
when  he  vouches  a  {hunger,  the  rccompence  (ball  not  go  tQ 
jim  m  remainder  j  contra,  if  he  vouches  the  donor  or  his  heir 
who  is  privy ;  but  at  this  day  moft  put  it  in  ure  to  bind  the  rc» 
mainder.     Br.  Recoverie,  pi.  28.  cites  a?  H.  8. 

7.  HiilcCh.  J.  faid.  That  pEliz.  it  was  doubted,  if  there  was  Adjudge^ 
tenant  in  tin!  remainder  foj;-  years ^  and  tenant  in  tail  had  fuffered  a  ^***^^«^ 


common  recovery,  whether  the  leafe  for  years  fhould  be  barred  barwdXer. 
becaufe  it  was  faid,  that  no  reconipenct  in  value  could  go  to  the  36.  Goodi« 
leafe,  it  being  a  chattle ;  but  he  faid  that  conftant  experience  jj/^.'^'T 
had  been  taken  that  the  leafe  fhall  be  barred.     2  Lev.  30.  Mich.  c.-Bat 
;i3  Car.  2.  B.  R.  in  the  cafe  of  Hudfon  v.  Benfon  and  Baron.        iipoociui^ 

^  this  Cafe, 

iloSt  Ch.  J.  &id,  that  that  cafe  is  ill  reported  in  Lev.  and  that  the  cafe  is  thua  inhisnotea ;  there  waa  a 

kjfe  for  500  years,  made  for  raiGng  of  portions  for  daughters,  tp  begin  after  the  death  of  baro|i 

and  femCf  wuhout  iffue  mate  and  then  by  another  deed  an  ejiate  injpcciai  /a// male  was  given  to 

baron  and  feme,  and  both  thcfe  feparate  deeds  were  made  by  the  fame  perfbn;    and  there  wer«  % 

principal  qur&ionj,  one  of  which  was,  whether  the  leafe  waa  barred  by  a  recovery  fufiiered  b]^ 

^e  tenants  in  tail,  and  refolved  unanimouAy  that  it  was  not,  being  created  by  anouierdeed  pre* 

cedent  to  the  esiail,  and  not  expe^ant  upon  it,  it  waa  alfo  agreed,  as  Levini  has  it,  if  the  iflbr 

d:e  without  iiTue,  the  term  (hould  be^in;    Powell  J.  agreed  tbe  cafe  of  Goon  11  r  and  Clirk^ 

which  be  remembered  well,  becaufe  it  wa^  remarkable  that  a  tenant  in  tail  could  not  bar  cftateSg 

which  were  to  begin  after  the  enuil  ended,  which  was   thought  very  mifchievous;  for  by  that 

sneaju  a  tenant  in  tail  might  deceive  a  purchafor|  which  he  (aid  he  (hould  4oiipt  o£i    Uoltfg  Kgfm 

623.  in  the  cafe  of  Andrews  y.  Stroud. 

(B)      Recovery  Common.     In  what  Cafes   [an 
Eftate]  Ihall  be  docked  by  the  Recovery*    [Jintt 


'  I.  IF  tenant  in  tail  levies  eijiney  and  after  the  proclamations  pafled  Cro.E.388> 

fuffers  a  common  recovery,  though  the  tail  was  barred  f^?-!* 
before  the  recovery,  yet  this  fhall  dock  the  remainders,  and  fo  jo.74.RQSL 
n9  tqii  at  the  time  of  the  recovery^  becaufe  it  is  common  aflTurancp.  .^^P-  "3* 
Tr.  1 3  Ja.  B.  R.  per  Coke  faid  to  be  one  Barton's  Cafe.]  JJ  h^^ 

Bion. 

[2.  Btet  if  tenant  in  tail  be  attainted  oftrtafony  and  after  fuffers  [    197   1 
>  coatmoB  reporer^ »  this  fi^^U  npt  dock  the  remainders }  .  be*  RqIl  iu 

caufc 


197  fiuca&ec?  Commoitr 

123.  in  the   caufe  it  is  not  apy  common  aiSirance.    Tr.  ijJa^B.  R,  per 
bc«:!B"'CokeandotheniO 

ft  ion,  cites  Barton's  Cafe. For  the  tail  is  vefted  in  the  king  wxthoot  office,  and  if  be  diet, 

and  the  heir  of  his  body  is  vouched,  remainder  is  not  barred ;  tor  the  tail  did  not  dcficcad,  but 
veiled  in  the  king.  'Jenk.851.  pl>  41* 

[3.  If  tenant  in  tail  be  attainted  of  trcafotij  and  the  ling  grants 
the  land  to  y.  S,  who  bargains  and  fells  to  B.  againfi  %uhosn  a  precipe 
is  brought f  who  vouches  J*  S.  and  fo  common  recovery  had ;  this 
ihall  not  bar  the  remainder,  becaufe  J.  S.  does  not  come  in 
privity  of  the  tail,     M.  1 1.  Ja.  B.  per  Hubbard.3 

A  recwery  ^c)  Rccovcry  Common.  What  Efiate  fhall  be 
^thertith-  faid  to  be  bound  by  Common  Recovery ^  with 
:rh7r,or     M^'f'oucber. 

with  fingle, 

ucbii*^'  ^^  ['•  *  1 F  a  common  recovery  be  fuffered  by  a  fingle  voucher^  it 
voucher.  If  fl^^ll  not  bar  any  ejlate  hut  that  of  which  the  tenant  againft 

there  be  a    "whom  the /r^«^was  brought,  nuas  fefed  aBuallyy  or  in  law  and 

'^r:^k<.,^_^  right ',.13.] 

M,ny  voucJur,  the  ifluc  in  tail  is  not  barred ;  for  the  recompence  in  value  being  the  icafoo  of  bar* 
ring  the  iilue,  a  recovery  by  default,  confeflion,  or  nient  dedire,  Hnds  not  the  ifuc ;  for  be  ha^ 
no  recompence,  and  is  not  cftopped  by  hia  6kther's  judgment,  for  be  clainu  paramomt  the 
cftoppel  per  formana  doni ;  and  therefore  in  this  cafe  the  ifluc  may  f&Uify.  Pig.  Rcoev.  .108b— 
•  Fig,  of  Recov.  109.  S.  P.  , 

f*'— ^--  "^  [2.  If  tenant  fir  lifiy  the  remainder  in  tailhe^  and  a  ftranger 
^  FoL  395.  ^  diffeifes  the  tenant  for  life,  and  then  infeoffs  him  in  remainder^  «- 
So  T{  tenant  ^^'^  tffhom  a  pracipe  is  brought,  and  he  luffers  a  common  rcco- 
ftt  tail  be  very,  this  fhall  not  bind  the  remainder  in  tail>  becaufe  he  was 
'i^^i/f^  not  fcifed  thereof  at  the  time,  but  had  only  a  right  thereto,  and 
a"common   ^^  ^^^  rccompencc  in  value  cannot  go  to  it.     Co,  3-  Linadm 

recovery  with   College  ^^,   Refolved*] 

voucher^  or  if  tenant  in  tail  makes  z/eojment  of  the  land,  and  tahes  hack  an  eftate  to  himfelf  iMjum 
in  tail^  andfyfferi  a  recovery  withfin^k  voucher^  the  entail  is  not  barred.     Pig.  of  Recov.  ss6> 

[3,  li  tenant  for  life  htf  the  remainder  in  tail  to  another^  and  he 

in  remainder  enters  upon  the  leffee  and  diffnfes  him^  and  after  apnt^ 

cipe  is  brot/ght  againjl  him,  and  fuffers  a  common  recovery  ;    it 

feems  that  this  fhall  bind  the  tail ;  for  tliis  difTeifin  does  not  diveft 

the  tail,  nor  turn  it  into  a  right,  as  appears  by  9  H.  7.    but  he 

is  a  difleifor  for  the  efiate  for  life  only,  but  as  to  himfelf  he  is 

feifed  by  force  of  the  tail ;   for  the  eftate  of  firanktenement  and 

reverfion  cannot  fland  together  diflin£Uy.     Contra  Co.  3.  Lm- 

coin  College  59. 

Browni.  4*  Tenant  in  tail  covenanted  to  fiand  feifed  (in  conuderatioo 

193.  s.  C.    of  a  marriage  to  be  had  with  his  fon  and  the  daughter  of  J.  S. 

Machin  V.'    '^  ^^'  ^  of  himfelf  and  his  heirs,  till  the  marriage  had,  and  after  ft 

Clerk.  — ^  himfelf  for  life,  and  after  to  the  fon  and  his  wj^  in  taUy  and  fiiffi:rs 

.  •  Saik.  619.  a  fijigic  recovery  to  this  purpofc :   they  die  without  iffuc,    Ad- 

^-  ^"  judged 
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5ttilged  that  the  remainder  depending  on  the  firft  eftate  tail  is 
ix)t  barred ;  for  Xht  Jingle  recovery  binds  only  the  eftate  in  poC- 
feffion^  and  then  it  coining  in  this  cafe  after  the  tranfmutation 
ff  the  poffeffion  by  the  *  covenant,  when  he  was  not  feifed  in 
tail,  does  not  bind  the  remainder.  It  was  agreed  by  all  the 
juf^ices,  that  though  fuch  covenant  alters  the  eftate  tail  as  to 
himfclf,  yet  as  to  all  ftrangers  he  remains  tenant  in  tail  \  for  if 
he  takes  feme  after  ftich  covenant  to  ftand  feifed  to  the  ufe  of 
himfelf  for  life,  flie  ftiall  be  endowed,  Yclv.  51'.  Mich.  2  Jac, 
B.  R.  Frefliwater  v.  Rois. 

(D)     Recoveries  Common.     fBy]  what  Perfons 

and  to  whom  may  be  fuffered. 

\Baron  and  Feme^  pi.  2.  3,  5.  7.  8.  9.  10.  Infant ^ 

pL  4.  6.  II.  12.] 

[I.    T\    8  El,  252.  97.  Knivetotty  cites  Co.  3.  Cuppledich  6.  te*  3Rep.«.t>. 

"*^'     nantfor  life^  (•  and  he  in)  remainder  in  tail  remainder  6  Rep.  77. 
to  the  right  heirs  of  tenant  for  life^  [tenant  for  life!  and  he  in  re^  —Cto.  E. 
mawder  juffier  a  common  recovery,  m  which  they  vouch  the  com^  port*,  that 
mm  vouchee  ;  this  fhiXl  not  bind  the  tail,  becaufe  he  in  remain^'  '^  remain- 
det  is  not  tenant  to  the  pracipe\  and  cites  alfo,  that  according  to  kisddeltfom 
this  was  adjudged  in  Banco  Leach  and  Cole  41.  42  £1.  Rot.  intail^  re. 

I70^«l  inaindcr/# 

fin  ia  tadj  remaiiideT  to  him/effin/eet  and  that  the  pracipe  was  brought  ^igtanfi  the  tenant  for  Vfe^ 
andlhe  eldefifin^  and  vouched  the  common  vouchee.  Anderfon,  Walmfley,  and  Kingfmill  held, 
that  it  is  not  any  bar  to  the  ellate  tail,  nor  to  the  remainder ;  for  the  land  recovered  in  value  fliall 
be  in  the  fame  degree  as  the  land  loft  it ;.  for  when  a  ioint  praecipe  is  brought  againft  a  tenant  for 
life,  and  him  in  remainder,  it  fuppoles  them  to  be  jointenanu,  and  the  judgment  (hall  be  ac» 
cordingly,  and  'the  recovery  in  value  (hall  be  according  to  the  aAion ;  whereupon  he  recovered 
in  value  jointly,  and  fo  (hall  the  execution  be  alfo,  and  then  the  recovery  in  value  being  accord- 
ingly, it  is  in  the  fame  degree  as  the  eftate  tail  was,  and  fo  no  bar  to  the  ilTue  in  tail,  nor  to  thft 
rcqiaioder;  for  the  caufe  of  the  bar  is  the  aifcts  recovered  in  value,  and  none  (hall  be  admitted  to 
&y  that  the  ailets  recovered  in  value  (hall  go  in  other  manner  than  the  record  is.—*  Thefe  words 
feun  fupcrfiuous. 

fa.  Co.  3*  [5]  Owen  Morgan  \  eftate  is  made  to  xht  baron  4 Le.  16.93. 

and  feme  J  and  to  the  heirs  of  the  body  of  the  baron  ;  common  rf«-  J?*^**^^*  ^ 

very  is  had  againji  the  barony  who  vouches  the  common  vouchee^  [and]  of  Owen   . 

furvives  bis  wife  and  dies  without  ifftUy  yet  adjudged  that  it  is  not  snd  Mor* 

good,  becaufe  at  the  time  of  the  recovery  there  were  no  moieties  5^^o^*^jl 

between  him  and  his  feme,  and  the  remainder  depends  upon  the  s.  c.  by   . 

entire  eftate,  and  the  baron  was  not  feifed  by  force  of  the  tail,  utme  ot 

and  precipe  brought  againfl  him  only.  ]  c^^  * 

And.  16a.  S.  C. Each  having  the  entire  eftate,  the  remainier  depends  on  the  particular  efiaic 

they  hthjointiy  hat€,  without  divi(ion  ;  and  when  the  hu(band  alone  takes  the  tenancy  on  himleU^ 
though  it  is  good  by  eftoppel,  yet  not  according  to  the  intc  reft  he  has  in  the  land  ;  and  when  be 
t>  vooebed  and  enters  into  warranty,  he  (hall  be  intended  donor  of  that  particular  efiate  which  the 
finiant  had  taken  he  vouched,  and  of  no  other  eftate;  and  this  is  nfoleejiate  only  by  efioppcl^  and  not 
a  joint  e(bte  by  entireties  with  his  wife ;  and  as  the  vouchee  comes  in,  fo  the  recom pence .goe^ 
«vch  is  only  to  the  fole  cliate  of  the  bu(band,  and  not  to  the  remainder ;  for  that  does  not  de- 
pend on  a  fole  but  joint  eftate ;  fo  that  by  reafon  of  the  recompence  the  remainder  is  not  barred» 
ft  it  at  laigc  notwiUifiandiDg  the  cfloppcli  which  goes  not  in  privity  to  him  in  remainder,  being 

^ftnnger 


19^^:  JRecobet:?  Cottnnom 

-«  ftrangtr  to  ilie  tenant ;  ind  there  is  no  occafion  to  faliify,  becaufe  the  title  is  falfe.  ti^.  of  Ar« 
■o^.  70.  cite&5  Rep.  5.  3  R.  6.  9R.  140.  a  RolL  Abr.  395.  Stilct  38O.  4  Lc.  »6.  x  And.  44. 
a68.  Gouldf*  26.  Dal.  37.  " 

6  Rep.  33.  [3.  Co.  3.  Cufpledjch  6,  baron  and  feme  feifcd  to  them  and  the 
Ham'^i'cafe  ^^^^^  ^^^  of  the  body  of  the  barotty  remainder  in  tail  to  5.  revcrfion 
5.  p.  -.^—  '  to  the  right  heirs  of  the  baron  ;  the  baron  levies  a  fine^  conufeefuf 
A^anifL  fers  recovery y  and  vouches  the  barony  who  vouches  the  common 
[.  '?5^  J  vtmcheey  and  {q  the  recovery  had  \  and  refolvcd  that  this  rcco- 
vciT-Wa-     ^^  ^^^  '^^"^  ^^  ^'^>  becaufe  he  comes  in  in  privity  of  the 

UnAntifvr      tail. 

hfet  remain> 

jier  to  the  ktixf  of  the  hdy  of  A:  remainder  to  B,  ii$  tail  male,     A.  alne/ujfsr.-d  a  retevery^*  0f*d 

pouched  the  common  vouchee.     Agreed  that  this  is  no  bar  as  to  the  moiety  of  ihc  lands  whereot  the 

^fe  was  tenant  for  life,  or  to  the  eftate  tail  which  A,  had  expedlani  upon  the  c&atc  of  M.  or  to 

0ie  remainder  of  B.  becaufe  as  to  this  moUty  there  was  no  tenant  to  the  prxcipe*  3  Rep.  i.  3.  b« 

Trin.  25  Eliz,  Marquis  of  WincheltT's  Cafe. 

If  lands  are  given  to  hu/band  and  xvrfe^  and  the  heirs  of  the  body  of  the  hufiandj  remainder  to  t 
llranger,  and  the  hujkand  difcontinues  by  fine  or  feoffment,  or  grantf  the  land  by  leafe  and  re- 
leaic,  or  deed  of  bargain  and  fale  inroiled,  and  a  writ  of  entry  is  brought  againft  conufee,  feoiTce, 
ot  gj'antec,  and  he  ivuchesfhe  hu/hand  a/one,  who  vouches  the  common  vouchee  \  this  cpmmon  rero- 
very  is  good,  and  bars  the  eftate  tail,  and  4//  remainders,  but  not  the  wife^s  eftoSi,  Pig.  of  lle<« 
«ov.  67. 

But  if  lands,  are  gtven  to  hujband  and  wiff  and  the  heirs  0/ their  two  bodies^  rpnainder  over  to  « 
ftranger,  and  the  hu(band  alone  .difcontinues,  and  a  recovery  is  fuflered ;  this  14  no  bar  to  the 
entail  or  remainders.     Pig.  of  Recov.  67.  78. 

Bat  if  lands  are  given  to  hufiand  and  wife,  and  tht  heirs  rf  their  bodies  begotten,  and  a  writ  off 
sntry  is  brought  againil  the  tenant  of  the  precipe  made  by  them«  and  they  Cf^ie  as  voMchees^  Ukf\ 
vouch  the  commoa vouchee;  this  is  a  good  common  recovery.     Fig.  of  Recov.  70. 

A  comnton  ^/^,  Common  recovery  agaiti/l  infant  by  gtsardian  fliall  not  bind 

fcrcd?v^i»i  ^"™»  becaufe  it  is  a  common  conveyance*    Qo*  lo.  Ma.  Pcrt^ 

iant  hy  43.] 

guardian  is 

good  ;  but  if  by  attorney,  erroneous  after  full  age,  becaufe  it  (hall  be  tried  per  pais,  if  the  warranl 

of  attorney  was  made  by.  him  when  an  infant     Sid.  32|.»  Reby  v.  Robinfon. Becaufe  he  may 

)»vc  remedy  againU  the  guardian  by  a^ion  of  the  cafe,  but  has  no  remedy  againft  the  attorney,  at 
l^as  adjudged  4  Jac.  in  Cafe  of  Holland  v.  Lee.  Godb.  16).  Zouch  v.  Mitchell. 

In  order  to  the  fuffering  a  common  recovery  by  an  infant,  and  to  make  it  valid,  there  oogfa^ 
(o  be  a  privy  fgnft  ^dfgn  manual^  fignifying  the  king's  pleafurc,  upon  an  application  to  himt 
and  other  friends  of  the  infant,  that  a  common  recovery  might  be  fuffercd,  and  then  the  infant 
and  his  friends  arc  examined  in  court  as  to  the  circumftances  of  the  ca^e,  and  their  confent,  ami 
thereupon  a  recovery  is  fuffered  \  and  many  recoveries  have  been  fuffered  thus,  and  may  be  fecQ 

Ley.  83.  and  Hob  197.  in  Blount's  Cafe. Jenk.  299.  pi.  60.  upon  this  cafe  b^,  that  thi« 

cafe  is  not  to  be  drawn  into  example.— Though  the  Mug  grants  a  pnvy  feal,  y^  it  is  in  tiif 
difcretion  of  the  Court  whether  they  will  permit  it  to  pais,  and  the  judges  do  not  permit  it  but 
"Vihtn  it  will  be  advantageous  to  the  infant;  and  though  it  be  permitted  to  pafs,  yet  it  is  avoid* 
fble  by  error.  Per  Cur.  Ld.  Raym.  Rep.  113.  Mich.  8  W.  3   in  Cafe  of  Hulbert  v.  Watta^ 

It  was  long  dublops  whether  a  common  recovery  fuffered  by  an  inbnt  by  guardian  was  good ; 
tnd  in  Maxy  PpxTiMCTON'sCafe,  10  Rep.  4a.  the  better  opinion  fcemsto  be,  that  fucfareco* 
series  arc  erroneous ;  but  that  point  is  now  fettled,  and  it  hath  been  the  common  praQice  10  do 
it  hyfrwyfeali  on  wiaghty  rcafons,  which  has^^e  refembfance  wth  the  civil  iaw^  where  tbe  im^ 
perial  authority  fupplies  the  defeft  of  legal.  Upon  prodiKang  this  privy  feal  tp  tjte  Court  of 
Common  Pleas,  they  admit  a  pcrfon  of  known  ability  and  integrity  to  be  guardian ;  and  oa 
Ihewinr  the  rcafons  for  fuficriog  a  common  recovery,  and  proving  that  it  is^  Iht  infimfs  «fi 
wantage,  it  ia  done  in  open  court :  and  in  this  cafe  the  judges  have  ufed  to  txamine  veryJhiSfy  . 
into  uie  prefeot  entaila,  (and  take  the  confent  of  thofe  in  remainder)  and  into  the  ends  and  puiw 
|>6(et  of  fuch  recbveryi  and  to  be  attended  with  the  writings  and  parties  in  court,  or  at  tbcsr. 
chambers,  befor^  they  admit  a  guardian,  and  fuffcr  the  recovery  to  be  paiTcd  in  Court.  Pig.  oC 
ptecov.  €^,  65. 

And  this  a4ttit(0f€t  bv^warditm^  and  the  fralbli  pf  it|  is  gmndtd  gnALa  £dah  4.  pl«  1%    fi^ 
ffftecoT.  Us,  ^ 


fc.  If  h2iran  and  feme  fuffer  a  recovery,  this  fliu^l  bind  the  feme;  On  all  recq- 

O.  10.  Per/.  43.3  ^     .'     .        '  '  ^as  a  OT/r 

ftf  exajgine  fern  ccicrtSj  and  ;hc  firft  mention  of  fuch  examinalion  U  43  E.  3.  tS.  but  now  it  i|^ 
ivhollyditured  in  common  rwCuvL-ics,  ihough  ii  ftiil  remains  in  floes.     Pig.  uf  FLecov.  66. 

[6.  If  an  irfctit   fuffers  a  common  recovery,  in  which  he  Acomraoii 
tomes  in  as  vjiich^e  in  prvper  per/on ;  this  fhail  not  bind  him,  but  f^^^y^^^J, 
htmaj  revcrfe  ii  for  this  caule  in  a  writ  of  efror.     Hill.  1650.  an  infant 
between  Ad^t  and  JValkr^  per  toram  Curiam,  agreed  upon  a  »»  propa 
fpecial  verdict,  but  judgment  was  given  upon  a  Special  verdift  wVsrcvcrf- 
againft  him,  bccaufe  it  could  not  be  avoided  by  entry  without  cd.  Cro.  e. 
vrit  of  error.     Intratur.  Tr.  1649.  ^°^'  200.]  3*3-  ^op- 

7.  ^,  andM.  his  wife  tenants  in  fpecial  tally  remainder  to  B.  in  ^^\q^' 
tmly  remainder  to  C  in  fee;  A,  alone  levied  a  fine  to  Z).  and  died 
leaving  ijfue ;  the  *ivife  entered ;  Ihc  is  in  of  her  eftate-tail,  and 
though  the  ifTue  in  tail  were  barred  by  the  fine,  yet  by  her 
entry  B.attd  C,  are  remitted  to  their  feveral  remainders,  and  D. 
is  oufied  of  all  his  eftate  ^  and  ifjhefisffer  a  recovery  againji  htrfelf  [  200  J 
as  tenant  in  tiziiy  and  vouch  the  common  vouchee,  the  old  rendiu 
ders  ofB,  and  C  are  barred,  but  not  her  own  eflate  taiL  Per  Ho- 
bart  Ch.  J.  Hob.  259.  in  cafe  of  Duncomb  v,  Wingfield, 

8«  yf»  feifed  in  fee,  having  3  Jons,  B»  C.  a*id  Z).  did  upon  the  s.  C.  mem* 
marriage  of  D.  with  Jane  Searle,  covenant  to  Jiand  feifed  to  the  ufe  tioncd  m 
of  bitrfeif  fir  life,  remainder  to  D.  and  Jane,  and  the  heirs  male  ^*  ^\^^i 
cf  their  bodies,  remainder  to  D,  and  the  heirs  males  cf  bis  body,  re-  and  fay» 
maunder  to  C  and  the  heirs  male  (fhis  body,  remainder  to  B.  and  the  that  front 
heirs  male  cfhis  body,  remainder  to  the  right  heirs  of  A,  the  father ;  J^J^c^fhc* 
A.  died,  Z).  in  the  life-time  of  his  ^\kfttffered  a  common  recovery  ca^cs  thcr« 
vuthout  her,  and  fold  the  lands  to  W.  R.  then  C.  died  without  c\tcd  by 
iffue.  D.  had  iffue  by  Jane  one  fon  and  no  more,  named  James,  bJ."),bf€!?v-^ 
wlko  dies,  leaving  iflue  four  daughters,  but  no  fon ;  B.  had  ifTue  cd,  that  tii# 
Thomas,  who  after  the  death  of  D.  and  Jane  entered  and  con-  h*(band, 
Ycyed  to  the  defehdant  5    the  queftion  was,  whether  this  reco-  fcJl^joint. 
very  fufEcred  by  D.  as  vouchee  alone,  without  his  wife  Jane,  ly  with  hi* 
ihould  bar  the  eftate  tail ;   it  was  agreed  th^t  it  was  not  barred  ^i*^^»  «th«' 

in  toto,  Jane  not  being  vouched,  •  according  to  *Cuppledike*s  ^J'JJI^cr-"^ 
Cafe,  and  4- Owen  and  Morgan's  Cafe  there  cited;  but  if  it  tics,  orfeir- 
fhould  be  barred  for  a  moiety,  the  fettlement  being  made  before  ^^  only  in 
marriage,  when  they  took  by  moieties,  might  be  doubted,  as  it  may^CTcate 
W2S  in  Cuppledike*s  Cafe.    But  the  eftate  tail  to  D.  and  Jane  an  cftate  of 
being  determined  by  their  death,  and  D.  having  a  remainder  to  j^*^*****, 
himfelf  and  to  the  heirs  male  of  his  body,  that  remainder  was  cqvcrfur^ 
totally  barred,  and  all  the  remainders  over }  for  the  remainder  and  thereby 
in  tail  to  D,  pafied  by  the  recovery,  and  is  in  fuppoiition  of  law  ™*Jj  * 
in  efiCf  and  precedent  to  all  the  fubfequent  remainders,  accord-  fo  the  prat- 
ing to  Capel's  Cafe,     i  Rep.  and  jiBenfonand  Baron's  cipc  with- 
Cafc,  lately  adjudged  in  C.  B.    3  Lev.  107.  Mich.  34  Car.  2.  ^^^^^^\ 
C.  B.  Hollett  V.  Sanders.  ind'tlfat 

this  now  it 
I  coofiaot  experience  and  prance,  ani  favej  the  charge  of  a  fine.—*  See  pi.  3. — f  See  pi.  s.— 
'This  oTc  i>  in  a  Lev.  t8.  t y  the  aame  of  Uu^Xoa  y,  Beafoa  aod  Baron.  Mich.  23  Ca*^.  a.  B»  R. 

9.  A 


20O  Eecolerit  commoiu 

S.  C.  Sid.  p.  hfine  was  levied  to  the  ufe  of  the  hujband  and  wife  duringthnr 
b^^nei^hc^'  yw/i/  lives^  remainder  to  the  heirs  of  the  body  of  the  wife  by  the  bu/band 
there,  or  in  to  be  begotten ;  afterwards  he  died,  and  the  widow  married  again, 
Kaym.  is6.  andfuffered  a  common  recovery  ,•  adjudged  that  the  ifliie  of  the  firft 
tUmof^n"'  ^^^^"^^  ^'^  barred  by  this  recovery,  though  the  limitation  was 
recovery  to  the  firft  hufband  and  the  wife  during  their  joint  lives ;  becaafe 
iiiffercd  the  freehold  did  not  determine  by  the  death  of  the  hufband^  but 
dnth  ofthe  ^^^  cftate  tail  was  executed  in  her,  fub  modo.  3  Nelf.  ^^x. 
huiband,      pi*  9.  citcs  Raym.  126. 

though  that 

Icems  to  have  been  the  ca(e ;  but  the  only  point  in  thofe  books  was,  whether  h  was  an  dbte  tail 

executed  in  the  wife  ?  And  held  that  it  was.    The  Ca(c  of  Merrcl  v.  Rum(iey. 

10.  A  man  feifed  of  lands  in  fee  levied  a  fine  to  the  ufe  of 
hni^elffor  life,  and  after  to  his  wife  and  the  heirs  of  her  body  by  him 
begotten,  they  both,  having  ijfue,  fuffer  a  recovery.  Pig,  of  Recov. 
80,  8 1,  cites  Co.  Litt.  365.  b.  where  it  is  faid  to  be  void  \  bat 
Mr.  Pigot  fays,  he  cannot  fee  how  this  can  be  law ;  for  the  huC* 
band  and  wife  joining  may  bar  the  ifiue  by  a  recovery^  aad  citei 

Cro.  J.  475* See   Jointrefs,    &c.    (I)  pi.  21.  Kirkman  v« 

Thompfon  and  the  note  there. 
Kote  Seij.  1 1 .  The  king  was  petitioned  by  the  hulband  of  an  heireis  for  a 
^^yi»5^  privy  feal,  direfdng  his  juftices  of  England  and  Wales  to  takea  fine 
SiaTthc  *  .  ^°  common  recovery,  as  there  Oiould  be  occafion,  firom  the  wife, 
petition  was  notwithftanding  her  minority,  fhe  being  now  18  years  oldp  in 
inartificiaiiy  qj-^^j.  ^q  i\^^  fettling  her  eftate.  to  ufes,  fo  that  the  huiband  might 
thwci^ot  ^  ^^^^  of  an  eftate  for  life^  though  his  wife  (who  was  now  big 
that  a  fine  with  child)  fhould  die  i  whereupon  the  king  referred  it  to  tie  Lord 
could  not     Chancellor,  who  on  hearing  counfel  for  and  againft  it,  declared 

1-   201    1  ^^  thought  the  petition  reafonable,  and  that  he  would  report 
rom  an  in-  ^^  ^^^^^  accordingly.    Vern.  461.   Sir  Henry  Mackworth!i 

fant,  nor       Cafe. 

was  it  ever 

done ;  but  that  a  common  recovery  might  be  had  ai  delired  by  the  king's  fpedal  direfiioo.  Vcfni 

461.  in  &ir  H.  Mackworth's  Cafe. 

12.  Upon  a  petition  by  A.  being  19, years  old,  (or  leareto 
luffer  a  common  recovery  to  bar  his  fifter,  who  was  next  in  re- 
mainder and  his  heir,  ihe  having  married  his  footman,  the 
judges,  to  whom  it  was  referred,  obferved  upon  the  precedents 
produced  of  like  recoveries  by  infants,  that  7  of  the  petitions 
were  by  fathers  on  the  marriage  rf  their  fons,  and  an  equal  recon^entt 
given :  whereas  here  was  neither  father  nor  marriage,  and  that 
this  had  been  carried  too  far  already  |  and  fo  diiallowed  it, 
1  Salk.  567.  Sir  John  St«  Alban's  Cafe. 


(E) 


Eecofier?  Commom  201 

(E)  Of  what  Thing.     What  EJiates  may  be  barred  m.  396. 

by  it.  ^""»""r^ 

X\.  /^OMMON  recovery  fliall  not  bind  eftate  taiL     Cook.  10. 
^P(?r^  37.  b.] 

2.  Common  recovery  (hall  bind  eftate  [taW]  all  reverjtons  and  •  Sec  (G) 
remaiftders^'ajid.  all  /f^j  fl«rf  "^charges  by  them,     Co.  i.  Capell  63. 
Co,  3.  6 1.     Co.  6.  Mildmay  42.] 

[3.  By  tht  Judgment  in  common  recovery,  without  execution,  loRcp.  gt. 
tlictail  is  bound.     Co.  i.  Shelley  106.  Co.  3.  3.  D.  23  El.  376.]     ^^J^" 

[4,  By  common  law  common  recovery  ftiall  bind  the  tail,  re^ 
verjim  being  in  the  king,     Co.  I  oi  48 .  [38]  3  3  H.  Z,'\ 

\ji.  ^MX  not  the reverfion  ef  the  king.     33  H.  8.     S.  224.]  Sce(Zj 

6.  In  diverfe  cafes  things  in  abeyance  may  be  barred  and  de- 
ftroycd;  as  if  tenant  in  tail  be  diffeifed,  and  releafes  to  the  diffeifoTy  now 
Littleton  fays,  that  the  eftate  tail  is  in  abeyance ;  yet  it  may  be 
barred  by  a  common  recovery,  in  which  the  tenant  in  tail  is 
wached.  Per  Gawdy  J.  i  Rep.  175.  b.  (g)  136,  in  Chudliegh's 
Cafe. 

7.  5^  if  tenant  in  tail  he,  the  remainder  to  the  right  heirs  of  J.  S.  if  6  Rq>.  4«* 
tenant  in  tail  fuffers  a  common  recovery,  the  remainder  is  oarred.  ^i^J^  ^^  . 
Per  Gaudy  J.     i  Rep.  136.  a.  (a)  Cafe.— ^ 

cited  per 
Doderidgie  J.  Palm.  139.  as  adjudfired.  H.S4EI.  C  B.  Copwood'i  Cale^f^-^S.C.  cited  a  RolL 
£cp.  217.  ass.  in  the  Caie  of  Fells  v.  Brown. 

1 

(F)     By  tvAat  Names. 


name  of 
manors 


f  1.   |F  a  man  be  feifed  of  a  reputed  manor,  tvhich  is  not  a  manor  in  By 
*  Jaff,  and  he  fuffers  a  common  recovery  of  it  hy  name  of  the  *  " 

mafwr^  tt  ihall  pafs  well  enough ;  for  this  common  recovery  is  a  ^^^J^ 
comxxion  ailurance.  Dubitatur  M.  40  &  41  £1.  B.  R.  between  pais  even  ia 
Ewr  and  Heidon.li  \^^H'' 

-*  caff  I  and 

bid,  that  the  king  had  made  grants  of  the  Manor  of  St.  Jamei,  which  was  but  a  manor  in  repa* 
tation.   Prr  Hide  Ch.  J.  in  delivering  the  opinion  of  the  Court.     Lev.  a8.  Thinne  v.  Thinnc. 

Indenture  was  to  fuifer  a  recovery  of  a  manor^  and  all  lands  reputed  parcel ;  the  recovery  it 
fulBeTed  of  the  manor;  the  lands  reputed  fared  (hall  pa(s.     t  Lev.  87.  ^fch.  13  Car.  a.  B.  R* 

lliinne  v.  Thinne. Becaufe  it  appears  Dy  the  verdid,  that  it  was  the  intent  of  the  parties  that 

it  (hould  pais;  and  becaufe  the  coijiant  praQice  and  received  opinion  jince  Sir  Moylk  Furcu'a 
Caic,  bad  been  that  lands  reputed  pared  (hould  pa(s.     Sid.  190.  Thinne  v.  Thinne. 

(G)  Docked  by  it,  what.  Charges  or  Incumbrances.  [  202  ] 

J.  |F  one  devifes  lands  to  A^  in  tail,  remainder  to  B.  in  tail,  re-  j^^  y^  ^ 

^   mainder  to  C.  in  tail,  and  if  they  cdl  die  without  ijfue,  that  49.  &  C. 
•then  the  land  Jball  he  fold  by  his  executors  \  A«  dies  without  i£[ue9 
B.  enters  and  fuffers  a  recovery  by  writ  of  entry  en  le  poft  againft 
kinij  and.  dies  without  iflue§   and  then  C  dies  wiUiout  ifTue  ; 

the 


the  executors  are   barred  from  making  a  fale  without  doubt; 

Per  Dyer  and  Welfli.  Mo,  73,  pi.  2oi.Trin.  6  Eliz.  Anon.  - 
4 1st.  150.  2»  A  tenant  Itl  tail,  remainder  io  B.  in  tails  B.  granted  a  rM^ 
C  — Mo.^'  ^^^^'i  A*fiiffereda  recovery ^  and  declared  the  ufes  to  J.  H.  and 
x54.pLt98  his  heirs,  and  died  without  ijfue\  The  grantee  of  the  rent  dif- 
&.C.  bythe  trained,  and  J.  H.  brought  replevin.  Refolvcdby  all  the  juf- 
Uunt  v5  ^^^^^  ^^  England,  that  J.  H.  is  not  fubjcft  to  the  rent  granted 
Gvtely.'--  by  B.  the  remainder  UiZn  in  tail;  for  J.  H.  is  in  of  an  cftate 
JiA^.  s8a.  derived  from  the  tenant  in  tail  in  poireffion5  which  eftatc  is  not 
fTc?^  fubjeft  to  the  charge  of  him  in  remainder  y  befidcs,  the  ofcargc 
Cold£lh  s*.  of  him  in  remainder  is  good  in  law  by  reafon  of  the  poffidility  if 
SITpL*'!?*^'  /i5if /o^i/r  f^/wi/7^  iiito  ppjp^ion^  and  then  the  poflefiion  fhall  be 

5_  C  f ?*  charged  \  for  the  remainder  of  itfclf  is  a  thing  not  manurabl^ 

^pmk.  350.  neither  can  a  diftrefs  be  taken  in  it^  as  it  ought  to  be  taken, 
i^s'c  ^'  ^i  "FV»  ^^  fame  land  \  an^fo  a  condition  is  taeitly  annexed  to  thtf 
l>y  Dode^  charge  of  him  in  remainder,  viz.  That  it  ihall  take  effcft  when 
lidge  j.Cro.  the  remainder  comes  into  pofleflion ;    and  the  charging  a  n> 

tlie*(8tf  of  P^^^  ^^  ^  ^^1  '^^  refpeft  of  the  poffibility  of  its  coming 
Pell»  V.  iJ^to  pofleffion,  which  poflibility  is  dcftroye4  by  the  recovery. 
Brown.—    And  the  grantee  cannot  faliify  the  recovery,  not  being  fufiered 

b  dtM  s^  C  ^^  ^*°^  ^^^  ^^^^  chargeable  with  the  rent,  and  the  recovery  bars 
-^ThU  '  ^he  remainder  \  fo  that  neither  he  nor  any  claiming  under  him 
ca(e  and  the  can  falfify.  And  fo  it  was  re&lved,  that  no  leafe^  renty  common^ 
kwere ip-  ^^^g'^^^^^^^i  ^^^^  Other  charge^  tnterefty  9r  ejlate  made  by  the  re^ 
proved  by  mmnderman  fliall  charge  the  pdlleffionof  therecoveror.  i  Rep4 
HaleCh.  J.  6u  b.  Pafth.  aa  Eliz.  CapelFs  Cafe. 

tiid  the  •^  '^.     .      . 

whole  Court-  s  Lev.  3&  Mich.  23  Car.  2.  B.  R.  in  the  Cafe  of  Hudfon  v.  tienfon  and  Baroiii.^ 
S.  C.  cited  Fig.  of  Recov.  iiS.  and  fays,  it  is  becaufe  at  cotnmon  law  the  remainder  was  ooiy 
a  poffibility  ofreverter  till  the  ftatuie  of  donis ;  and  on  that  ftatute  the  judgrs  by  conftnifiioa 
tuned  thi$  pof&bilicy  into  a  fixed  eftate,  called  a  remainder  or  rcvrrTKm ;  now  as  a  recoxery  was 
a  conveyance  accepted  out  of  the  ilatutCi  and  an  inherent  priviledge  annexed  to  the  eftate,  and  u 
by  it  the  tenant  in  tail  could  have  barred  the  remainder,  fo  he  may  all  charges  of  the  remainder 
man.  And  as  the  grantor  of  that  charge  had  been  bound  by  the  common  recovery,  (o  had  thofie 
that  claim  under  him ;  for  the  recoveror  in  a  common  recovery  is  in  of  an  cftate  that  he  has  gained 
.tmder  tenant  in  uil  in  poifefiion)  which  ciiate  is  no  ways  fubjcd  to  the  charge  of  him  m  r&> 
nainder  or  reveriion,  and  the  charge  of  him  ia  remainder  can  only  he  good  in  rcfpcfi  of  the 
poflibility  that  the  lapd  may  come  in  podellion,  which  being  deftroyed  by  the  recovery,  the  re- 
mainder  is  gone,  and  citet  Capcll's  Cafe.  But  he  fays,  the  more  folid  reafoo  feems  to  be,  that 
by  the  recovery  the  ejiate  tail  is  extended,  and  the  recoveror  in  of  an  eftate,  that  ^yjkpfeftion  rf 
lata  continues  for  ever  \  fo  that  the  eftaie  having  a  perpetual  continuance,  no  charge  of  mm  in  re* 
verfion  can  take  place ;  and  refers  to  the  Cafe  of  Benfon  v.  Hodfon.  9  Lev.  <8.  where  this  is  ex** 
*plained  by  Lord  Ch.  J.  Hale;  and  fays,  thatiheCafe  on  Lo.  DfiRWtMTWATEii's  recover)' vas 
determined  upon  the  ad  of  4  Geo.  1.  by  the  judges  delegated  to  hear  claims  on  the  forfeited  eiVa.es ; 
where  it  was  rcfolved,  that  he  took  no  new  cibte  by  the  recovery  by  way  of  purchafe,  but  yra 
in  of  his  old  eilate,  which  by  the  operation  of  the  recovery  was  extended  into  a  fee  fimple,  and 
di(charged  of  the  ftatute  de  donisi  and  the  limitations  and  rellraints  introduced  thcreb>  ;  whici 
teafaoi  he  layS|  fuiia  with  common  experience. 

Pig.  of  Re-  3.  A  tenant  for  lifey  remainder  in  tail  to  B.  the  remainder  man 
m  *citc«*  ^^^^  ^^^  jt^s  to  begin  after  the  deceafe  of  the  tenant  for  life. 
S.  c.— ^.  A,  fuffers  a  recovery  with  voucher  of  S,  and  dies.  The  Icafe  is 
tenant  fir  not  deftroycd,  but  leflee  may  falfify  by  common  law,  and  alfo 
n^indTr  u  ^y  ^^^  ftatutcs ;  hut  if  B.  who  had  the  inheritance,  badfuferei 
£,  in  tMil,  tf  common  recovery j  that  fhould  have  deftroyed  all  the  remaindefS 
£  203   3  vid  reverfions  thereupon  depending,  and  all  the  cftates  derive^ 

out 


tBitttfiuxff  Common;  *203 

<mtof  fadx  remainder)  bixt  tenant  fbf  life  hat  no fuch power;  'tenlnder 
and  here  the  recovery  is  iadapdnfi  thi  tnumtfir  l^eand  with  the  rtmaiader 
tpueierjf  tenant  in  tail.  Cro.  £.  718.  pL  45,  Mich.  41  &  42  Eliz.  to  the  rigk$- 
C  a  Hcdgard  ▼.  Lake.  *""  ^ftu 

defendant ; 
provided,  tkat  A,  (hall  kM  femn  to  make  Uofisfif  jiers  in  pm/m^  reoerfen^  «r  eontingeney  \  A. 
^t  i  Uofi  for  ynn  to  wwrr  4t/>^r  He  dimtk  if  Jk  without  ijue.  Per  Hate  Ch.  J.  B.  may  bar 
tint  lafe  by  a  t^mmon  tecoirery,  though  tUa  arife  precedent  to  the  cftate  tail,  becatife  it  is  ia 
cnmiimtnoe  of  the  cftatc  of  B.  &ayiB.t|A.  Mkh.  s6  Car.  t.  B.11.  Benfon  v.  Hodfoo.  — 
fnnu  "SLen,  36^.  S.  C.  rspoiti>  ihK  the  chief  jaftace  held«  that  in  foch  caie  the  kafe  wooJd  not 
M  bantd  by  thfc  recovery. 

4.  Rent  granted  b^  ten^t  in  tail  is  not  barred  by  a  common  'So  if  tenant 
recovery  by  him.    Cro.  E.  793.  Mich.  42  &  43  Hiz.  in  the  cafe  '^l.f/,Zf/i 
of  White  V.  Weft.  to^e^in 

after  his  de^ 
^^fiwitkentiffiUf  and  aftervrards  fuiien  a  common  recovery,  and  dies  withoui  iiTue,  u  is  a  good 
rent  and  flulTbind  the  recoveror,  &c  Arg.  4  Le.  153.  in  Capcl's  Cafe,  alias  Hum  v.  Gately.— 
S.  P.  Pig.  of  Recov.  185. 

A.  gave  l»d  to  B.  in  tail,  rendering  rent ;  B.  fullered  a  common  recovery,  with  voucher,  to 
the  uiSsof  i  ftranger  and  his  heirs.  It  was  faid  to  have  been  lately  held,  in  ihe  Cafe  of  Lo.  Di« 
&AWA1,  dot  in  fuch  cafe,  notwithftanding  fuch  common  recovery,  the  donor  (hould  have  the 
lent,  tfaongfa  his  reverfion  was  gone.  But  Coke  was  of  opinion,  that  the  rent  was  gone ;  for  ic 
was  laddcnt  to  the  reverfion,  and  there  is  no  quelUon  but  the  reverfion  is  gone.     3  Le.  261.  pL 

349.  Hill.  3ft  Elix.  in  the  Court  of  Wards.  Anon. S.  P.  And  that  it  is  not  barred,  becaufo 

the  efiott  of  km  thatfnffers  the  recovery  is  charged  with  the  rent.     Per  Hale  Ch.  J«    Mod.  log.  in 
liie  Cafe  of  fienfon  V.  Hodfon. 

5-  '^^  waijei/edinjee  of  land ;  j1,  and  3,  levy  a  fine  to  %  S,  who  1  And.  170. 
finder^  in  tcul  to  B.  rendering  rent ;  and  by  the  fame  fine  it  was  P^*  9^.^  ^* 
hmitcd,  that  if  B  died  vjithout  ijfue^  tenementa  pradidla  integrc  t^-Noyg. 
remanebunt  to  A.  and  his  heirs.     B.  fuffers  a  common  recovery.  S.C.Adjor- 
Kefolved,  that  it  was  a  reverfion  and  not  a  remainder  in  A.  and  « T^ciTr 
that  the  rent  was  not  extinft,  bccaufe  A,  was  always  in  pojfejfion  agreed  this 
thereof;  and  it  is  difiinEl  from  the  land\  and  that,  whereof  one  cafe,  that 
is  in  poflejBlion,  cannot  be  devefted  by  a  recovery  againft  another  ^^v'^d^i'*' 
perfon.     And  here  is  no  recompence  for  the  rent  \    for  that  goes  the  gift  in 
6jAj  for  the  land,  and  is  not  like  the  cafe  of  a  rent  granted  out  of  tail.  \%  not 
u  remainder ;  for  that  never  was  in  poffcffion,  nor  a  thing  exe-  ^''"^^'  ^^ 

J  /    -  _      _  _        r  ,.,...  ^  remains  as  a 

cuted  I   and  though  the  reverfion,  to  which  this  rent  was  an-  cottaterai 
ncxed,    is  gone,   yet  the  rent  continues.     Cro.  £.  768,  79a.  charge  n^oti 
Mich.  42  &  43  Eliz.  White  v.  Weft  alias  Gerifti.  d^Laintble 

of  common  rig^ ;  but  if  there  had  been  a  condition  of  re-entry  it  had  been  barred.  Twifdeo  J. 
doubted  if  ihe  rent  be  not  barred  in  Gerifh's  Cafe ;  but  Hale  totis  viribut  (aid|  that  it  is  not  bar* 
nd.    %  Lev.  30.  In  the  Cafe  of  Hudfon  v.  Benfon. 

6.  A  rent  de  novo  was  devifed  to  A.  in  tailf  remainder  to  B*  ift  Caft»  5a* 
fee.  Adjudged  that  a  common  recovery  barred  the  eftate-tail,  and  J^l^g/^ 
likewife   the  remainder  in  fee.    Sid.  285.  Pafch«  18  Car.  2.  B.  c.  accotd«< 
R.  Smith  V.  Farnaby.  wglys  w^T 

'  ^  that  the  ad 

wmamder  waa  in  tail.— ~-Lev.  144. 8.  Ci  Mich.  16  Car.t.  accotdiogly ;  only  makes  the  limi« 
tatioa  CO  A.  for  Ufe.^-^  S.  C.  ciied per  Holt  Ch.  J.  la  Mod.  513.  PaTclu  13  W.  3.  Anon.  And 
fiad,  that  it  was  fo  refolved  upon  folemn  argumenL 

A.  feiled  in  fee  douifed  hislanda  to  J.  W.  and  the  harrofh'is  My,  remainder  to  the  right  heirs  of 
JL  spofl  €9mdaion  that  J.  W.  and  his  heira  (hould  ^  om,  yedrly  rent  charge  of  x^L  per  annum  to 
J.  and  ta  the  heirs  of  her  body,  and  i^t^  a  year  to  C.  and  the  heirs  of  her  body,  and  that  if 
mther  oCthcm  (hould  die  witem  iSvc,  tkfn  ^furvi^rJMd  h§vi  the  wholifir  life^  and  that  ofur 

Vm^TSNlXL    .  K  her 


,  her  death  the  tuhole  j^oh  per  ann.  Jkeul^h  paid  to  the  heirs  of  the  Mjt  o/JkehfimMr  i  A.  Siti^ 
and  aftewards  M'.  levied  a  fine,  zn^fn feted  a  commcn  recoverj  in  zakiekjhe  was  vouehet^  and  de3  ' 
clarcd  the  irfes  U>  G.  M.  in  fee,  who  granted  it  to  the  defendant  F.  and  his  heirs;  that  the teoant 
attoriled  to  him,  and  the  rent  being  arrear»  he  didrained  for  it.*  tThc  plaintiff  replied  in  bar  ta 
the  avowry,  that  B.  died  *  without  i  Hue  before  any  rent  -was  due;  and  upon  demurrer  the  Cout 
was  of  opinion  for  the  avowant ;  for  they  held  that  a  remainder  might  well  be  of  a  rent  de  Mnv» 
and  alfo  that  by  the  recovery  in  this  cafe  the  c(Uie  in  the  reqt  was^cnJarged,  and  that  the  ieco< 
veror  was  th6r<!by  in  of  an  eflate  in  fee-nmple.  No  judgment  was  given,  but  the  matter  wu 
ended  by  agreement  of  the  parties,     a  Lutw.  1218.  Mich.  6  W.dc  M.  Weeks  v.  Peach* 

[  204  ]  7.  A  recovery  fuhfequmt^  fufiered  to  a  eoUateral  purptfi  by  te« 
Pig-  of  Re-  nant  in  tail,  fhall  make  good  all  precedent  incumbrances  and  a£b. 
dtc's  &C.     C^^*  C^^"  ^^^*  ^^^-  2 1  &  22.  Car.  2.  Goddard  v.  Complin, 

*-Chan.  Rep.  98.  Porter  v.  Emery.  S.  P. If  tenant  in  uil  n^akcs  a  leafe  not  warrantedhy  the 

fiatute,  or  enters  into  %  judgment  or  recognizance,  and  then  fuffe rs  a  common  recovery,  the  leafe 
and  oth^r  incumbrances  arc  all  good,  which  were  before  defcafxble  by  the  ilTue ;  for  the  rccoveror 
comes  in  fubjed^  to  all  incumbrances  of  tenant  in  tail,  and  the  recovery  opens,  as  we  call  it,  and 
lets  in' all  the  incumbrances;  and  therefore  when  a  man  has  to  do  with  a  t  nant  in  tail  that  it  ia 
incumbered  with  judgments,  8cc,  it  is  very  dangerous,  though  he  fuffer  a  common  recovery;  for 
all  the  preccd  nt  judgments  take  place  of  the  fccurity  he  gives.     Pig.  of  Recov.  190,  lai. 

Tenant  in  tail,  incumbered  with  ftatutes  and  judgments,  mikes  a  mortgage  of  part  of  hiaeftate 
for  ^'jo  years,  znd  iitcr  to  corrohorate  thi*  term,  levies  a  fine  fur  conce fit  for  ^oo  years  woitkprtcU^ 
mstions  to  the  mortgagee :  and  the  quedion  was,  whether  this  fine-  (hould  enure  to  the  particular 
advantage  of  the  mortgagee,  or  let  in  prior  incumbrances.  Sir  Edward  Northy  was  <n  opinioa 
the  fine  let  in  all  prior  incumbrances.  Serjeant  Lutwich,  after  great  confideratien,  waa  of  a  con- 
trary opinion  ;  but  it  fcems  Sir  Edward  Northy's  opinion  is  the  better ;  for  let  us  take  the  cafe 
without  the  fine,  and  then  fee  wha;  operation  the  fine  has.  It  ia  plain  that,  during  the  life  oC 
tenant  in  tail,  any  prior  incumbrance  was  preferable  to  the  mortgage  for  5*0  yearsy  and  the 
xnortgagee  could  never  avoid  the  prior  incumbrance,  then  what. docs  th: fine  do?  that  karstke 
iffiie  and  gives  the  conufee  a  title,  as  lonr  as,  tenant  in  tail  has  ifue  oj^is  hody,  fo  that  the  cftate,  wljich 
biefore  wa^  good  only  for  tenant  in  tail's  life,  and  avoidable  by  his  ifTue,  now  bars  the  ifTtie,  and 
is  enlarged  and  made  more  extenfive;  and  what  reafon  can  there  be,  that  the  eflate  thus  enlarged 
Ihould  not  have  continuance  for  other  incumbrances,  as  well  as  the  mortgage  ?  I  really  can  flee 
none;  fuppofe  this  had  been  a  fine  fur  conufance  dc  droit  come  ceo,  with  proclamations,  of  the 
whole  efbte,  none  will  fay  but  this  lets  in  the  incumbrances,  as  long  as  tenant  in  uil  had  iffiat 
of  his  body,  and  they  fhould  be  prrfrrred  accoiding  to  their  priority  :  what  difference  is  there 
then  between  a  fine  fur  conufance  dc  droit  come  ceo,  and  a  fine  fur  conceflit,  with  prorlama» 
tions  ?  Truly  none  as  to  the  barring  the  ifTue,  only  one  is  a  bar  during  the  term  granted  by  the 
line  fur  conceflit,  and  the  other  is  a  bar  as  long  as  there  is  ifTue ;  fo  that  it  feems/Ie  incumhroMas 
will  take  phce  before  the  mortgage  i  but  the  cafe  being  never  refolved,  as  I  know  of,  defervci  cott* 
fideration  ;  but  if  in  this  cafe  tenant  in  tail  had  faceted  a  recovery  oj  part,  and  declared  the  u/k  U  tht 
mortgagee  for  500  years,  no  doubt  all  prior  judgmenu  had  been  let 'in.  Pig.  Recov*  itt| 
laa,  123. 

Mod.  108.        8.    A.  infeoffcd  J.  N.  and  J.  S.  to  the  nfe  of  bim/tlf  im 
jiameo^       to«/  makj   remainder  to  B*  in  tally  remainder  to  his  awn  right 
Benfon  v.     heirs  \  provided  that  if  B.  diesy  and  there  be  no  ijfue  male  of  his 
Hodfon,       ioiiy^  then  C  fhall  have  a  rent  charge  of  200A  a  year,  wM  fie 
fhall  have  received  2000I.  and  charges,  the  firft  payment  to 
be  made  at  the  firft  day  of  payment,   which  (hall  be  after 
:  the  faid  contingents.     B.  made  a  leafe  for  1000  years^  and  after- 
wards he  levied  a  fine  and  fuflFered  a  recovery,  and  died  with- 
out iflue  male,  by  which  all  the  contingents  happened.    B.  le- 
vied a  fine  and  futfered  a  recovery. '  If  was  argued  that  this 
contingent  rent-charge  is  not  barred,  bec^aufe  it  w^  mt  in  effe 
■  Huhen  the  recovery  "was  ftfjferedj  and  fo  no  rccompencc  in  valnc 
(by  reafon  whereof  common  recoveries  are  bars)  can  go  to  it  ^ 
and  cited  Cuppjledike's  Cafe,  and  Capbl's  Cafe  and  Whit- 
LOcke's  Cafe.     But  it  was  refolved  that  the  rent  was  bancdy 

the  recovery  barruig  all  eftates  which  are  chargeable  with,  it,  ad* 

jnktixig 
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oriSttlng  it  to  zriCc  otit  of  the  feifin  of  the  feoffees^  according  to 
Whitlock's  cafe.  But  it  was  agreed  that  if  it  tad  teen  by  grant 
precedent  to  thefeoj^menty  the  recovery  had  not  barred  it.  And  it 
was  (aid  that  Capel's  Cafe  rules  this  cafe^  and  that  all  objections 
were  made  there  as  can  be  made  here ;  that  the  reafon  of  com- 
mon recoveries  b  not  the  recompence,but  that  they  are  common 
conveyances:  that  the  land  cannot  be  chargeable  during  the  term 
Jbr  iQoo  years,  becaufe  it  nvas  derived  only  gut  of  the  ejlate  tail  in  B. 
nvhicb  is  determined,  before  which  this  charge  could  not  arife. 
And  judgment  accordingly  in  Lancafter,  and  afterwards  af- 
firmed in%.  R.  And  all  the  Court  agreed  to  Capel's  Cafe,  and 
the  reafon  of  it.  2  Lev.  28  to  31,  Mich.  23  Car.  2.  B.  R.  Hud- 
fon  V.  Benfon  and  Baron. 

9.  l£z  condition  be  fir  payment  rf' rent,  a  common  recovery  will  t  Lev.  30* 
not  bar  it,  but  if  a  condition  be  for  doing  a  collateral  thing,  it  is  a  ^^  y*^ 
bar.    Per  Hale  Ch.  J,  Mod.  iii.  Pafch,  26  Car.  2.  B.  R.  in  a  Roll.  Ji. 
Cafe  of  Benfon  v.  Hodfon.  >2i'  contra 

per  Mount- 
^gue  Cfa.  J.'-^CpnditiMt  tkal  ru9S  tmtk  the  lanif  cannot  be  barred  by  a  common  recovery;  but  a 
ttUaieral comdiviwL  may ;  as  if  donor  rcfcrve  a  rcnt^  with  a  condition  to  rr-entcr,  a  recovery  will 
not  bar  it;  but  if  it  be  to  re-enter  for  non-payment  of  zfum  in  grofs,  it  is  otherwife.  a  Salk. 
570.  Trin.  3  Ann.  B.R.  Page  v.  Haywara. In  fuch  cafe  the  rent  remains,  but  the  condi- 
tion is  gone,  *  becaufe  the  reverfion  is  dellroycd.  Per  Hale  C\  J«  Freem.  Rep.  364.  pi.  466. 
in  Cafie  of  BenfiMi  ▼.  HudCbo. 

10.  All  charges  made  upon  the  eftate  tail,  will  continue  upon  thofe  *  [  205  ] 
d^t  claim  under  tenant  in  tail  (as  the  recoveror  does)  though  ^^  if  tenant 
the  iffiie  wiU  avoid  them.     Per  Hale  Ch.  J.  Freem.  Rep.  365.  I'^^^'.f  ^Jf 
pL  466.  in  Cafe  of  Benfon  v.  Hudfon.  M-i?  makes « 

/ea/e  accord" 
hjf  to  tkeJIatmtCj  orfi/ers  a  recovery.  The  lellee  Dr  recoveree  are  chargeable  with  the  rent.  Per 
Hale.     Ibid. 

S«  xfjemc  tenant  in  tail  graAts  a  rest,  add  takes  kufiand  and  dies,  the  hv iband  tenant  hy  the  cottrm 
tefy  is  chargeable  with  the  rent,  becaufe  he  comes  in  under  the  eftate  of  t  naut  in  tail.  Per  Halcw 
Trcem.  Rep.  36^.  ut  fupra. 

1 1.  Father  tenant  fir  life,  remainder  to  the  fin  in  tail,  remain- 
der to  the  right  heirs  ofthefon.  T!\it  fin  in  the  lifi'4ime  tf  his  father 
wuAes  a  leafe  far  years,  and  thenfuffered  a  common  recovery,  and  died 
9^hout  tffiu :  in  this  cafe  theie  points  were  held  clearly*  ift. 
That  when  the  fon  makes  a  leafe  for  years,  this  operates  as  well 
CKit  of  his  remainder  in  fee  as  out  of  his  eftate-tail ;  fo  that  when 
he  dies  without  LBiie,  this  is  a  good  leafe  againft  the  heir  in  fee, 
unlefs  the  iflue  of  tenant  in  tail  had  entered  and  avoided  it. 
^6\j.  When  tenant  in  tail  makes  a  leafe  for  years,  and  then 
Ibffcrs  a  recovery,  this  works  by  way  ol  corroboration  upon  the  leafi^ 
and  makes  that  good.  Freem.  Rep.  310.  pi.  379.  Mich.  1675* 
Anon, 
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(H)      Good,  or  Not.      //i  ReJpeS  of  the  Place 

where  the  Lands  lie. 

^*f*     I*    A    SEISED  In  tail,  among  other  lands,  of  a  marfhes  called 
denied        r\ .  Knightfwick  and  Southwick,  lying  in  an  ifland  called 


good,  but 
that  in  K* 
J[i.  ift't 
time  the 
law  waa 
fettled  in 


Ch.  J.  who  Camby,  in  the  parifh  of  North  Benfleet,  fufiercda  recovery,  in 
laid  that  it    which  South  Benfleet  and  many  other  parifhes  were  named,  and 
l^  dit^'    *^^  Camby,    but  the  parifh  of  North  Benfleet  was  omitted  ( 
pitt^whe-  and  whether  the  lands  in  North  Benfleet  pafled  or  no?    was  the 
ther  aJF«« '  ^  queftion,  upon  a  trial  in  ejectment  at  the  bar.     And  all  the 
of  lands  m   Qourt  agreed,  that  the  tef^n  and  parifh  being  omitted,  though 
Camby  was  a  lieu  conns,  yet  being  in  a  town,  the  recovery  did 
not  extend  to  it.    That  a  common  recovery  in  a  town,  parifh, 
of  hamlet,  is  good^  and  perhaps  in  a  place  known  out  of  the  town^ 
parifh  or  hamlet ;    but  to  admit  a  recovery  of  lands-  in  a  place 
known  in  a  town,  &c.  would  be  abfurd ;    for  there  b  no  town 
that  point,    '^  which  there  are  not  20  places  known.     Hutt.  106.  Mich.  5 
that Uwaa    Car.  Baker  v. Johnfon. 

.  good;  and 
by  the  fame  reafon  a  recovery  (hall  be  good,  for  they  are  both  amicable  fuits,  and  c^mmim  a/*' 
rancest  and  as  they  grew  more  in  pradice,  the  judges  have  extended  them  farther,     s  Mod.  49. 
in  Cafe  of  Lever  v.  Uofier. 

S.  C.  by  the  2.  J.  was  tenant  in  tail  of  lands  in  Shrenvjhury  and  Cotton ;  both 
name  of  ^TC  within  the  liberties  of  the  totun  of  Shrewfbury.  J.  fuffered  a 
Hofier  ad-    ^ccovery  of  all  his  lands  in  both  vills ;  but  the  precipe  tvasqftv» 

'  judged  ac.  mejfuages  and  clofes  thereunto  belonging  (thefe  were  in  Shrewsbury) 
^^Uo^^^  ^^  ^f^^*  ^m^/i/w«/«g  thoje  in  Cotton)  lying  and  being  in  the  vill  tf 
Though^t    Shrewfbury,  and  the  liberties  thereof.     The  queflion  was,  who- 

'  waainfifted  ther  the  lands  lying  in  Cotton,  which  is  a  diJHnB  viU,  and  mi 
TO  ^  i^Tpe*  '^^^^  ^^  ^^  recovery,  do  pafs  or  not  ?  It  was  infifted  that  they 
in  the  re-  ^1^  ^ot,  becaufe  though  the  writ  of  covenant  upon  which  a  fine 
I  206  ].is  levied  is  a  perfonal  adion,  yet  a  common  recovery  is  a  real 
giller  to  a£^ion,  and  the  land  itfelf  is  demanded  in  the  pnecipe.  But  ad- 
hnda  with.  J"^g^^  *^^  ^^^  Iznds  in  Cotton  did  pafs.  Mod.  206.  pL  37. 
in  a  liberty,  Trin.  27  Car.  2.  C.  B.  Jones  ▼.  Wait 

neither  is 

there  any  authority  in  the  law  books  for  foch  a  recoveryi  and  that  liberties  in  the  iudgnent  of 
law  are  incbrporeal  *,  and  confequently  it  would  be  abfuitl  to  fay,  that  the  lands  which  are  oor-^ 
ooreal  (hoitld  be  thereb  contained.  But  North  Ch.  J.  faid,  thsit  the  jury  have  found  Coctott  to 
be  t  vill  in  the  libeity  of  Shnwflmry,  and  lb  it  is  not  incorporeid. 


Judgment 
was  given 
for  the  de» 
fendant,  for 
chat  it  tp« 
pcaring 
plainly  «by 
the  deed  of 
liargain  and 
lale,  that 
tfas  !ntff!*t 


3.  B.  bargains  and  fells  all  his  lands  lying  in  the  parifh  of 
Rippoa  to  the  defendant,  and  covenants  to  do  farther  a£b,  &c 
for  afllirance ;  then  a  common  recovery  is  fuffered  of  1 00  acres 
of  land,  lying  in  Rippon ',  and  the  jury  find  that  the  parifh  of 
Rippon  did  contain  Jeveral -vills,  amengjl  which  one  vms  called  bj  tie 
name  ofR^pon,  but  B.  had  no  lands  in  that  vill',  and  they  find 
farther,  that  the  intent  of  the  parties  was,  that  all  the  lands  isidm 
pari/b  of  Rippon  Jiguld  pafs.    TTxe  queftion  was,  whether  or  no 

this 
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tius  recovery  Ihould  pafs  the  lands  which  lay  out  of  the  vill  of  of  t*^  p»r- 
Rippon,  but  in  theparifti  of  Rlpponr    And  the  whole  Court  [}Jj\^"  re- 
were  of  opinion^  that  as  this  cafe  is,  the  lands  in  the  parifh  of  covery 
R.  (hoold  pafs.     ift.  Becaufc  otherwife  the  recovery  would  be  A^ou^d  cx- 
Toid,   it  being  found  that  B.  had  no  lands  in  the  vill  of  R,  ^^.^^^^^^^^ 
2dly.  It  appears  plainly  to  be  the  intent  of  the  parties,  that  this  as  well  in 
IhaU  be  intended  the  parifh  of  Rippon,  (not  becaufe  the  jury  thcpariniof 
have  found  it,  for  the  judges  faid  they  would  not  regard  that)  j^^^h^viil* 
but  bccauie  it  appears  by  the  indenture  of  bargain  and/ale^  that  it  was  of  Rippon, 
iiHended  the  partjb  of  Rippon  \  and  here  that  deed  and  this  recovery  j^^'V^^  , 
make  but  one  afiTurance,  according  to  Cromwell's  Cafe.     2  Co.  the  rcco- 
And  fhall  be  conftrued  in  congruity  to  the  other,  as  one  part  of  very,  ac- 
a  deed  (hall  by  another ;  and  although  a  place  fpoken  of  fimply  cordmgto 
is  intended  a  vill,  and  ftabitur  pr«fumptioni  donee  probetur  in  Cafc,(hould 
contrarium,  yet  here  is  fufficient  proof  that  it  is  intended  the  be  looked 
pariih  of  Rippon,  and  not  the  vill"  of  Rippon ;  and  fo  judgment  "]^^"  "°°^ 
was  given  mfi.     Freem.  Rep.  227,  228.  pi.  235.  Trin.   1677.  ind^°toiit 
C.  B,  Adefbn  v.  Sir  John  Otway.  fhouid  be 

explained 
by  the  other.     Frecm.  Rep.  241.  Hill.  xC77*  pl>  «5S*  C  B.  Addifon  v.  .Sir  John  Otway.        ■ 

Mod.  %^o.  S.  C. a  Mod.  333.  S.  C.  adjudged.  %  Vent.  31.  S.  C.  by  name  ef  Sir 

John  Ocway's  Cafe. 

(I)     Good  or  not.     In  Refpevfl  of  the  Ptrfons  fuf- 

fering  it,  or  their  EJlates, 

I.  IT  was  held,  that  \{  feoffees  to  theufe  of  the  eflatetailj  or  other 

*  ufc,  are  impleaded,  zn^fuffer  a  common  recovery  ;  this  fhall 

bind  the  feoffees  and  their  heirs,  and  ccfly  que  ufe  and  his  heirSy 

where  the  buyer  or  recoveror  has  no  conufance  of  the  firft  ufe. 

But  per  Fitzherbert,  this  fhall  bind,  though  he  has  conufance 

of  the  firft  ufe.    Br.  Recovery,  pi.  cp  cites  29  H.  8. 

2.  And  \fj  fe veral,  if  cefly  que  ufe  in  tail  be  vouched  in  a  recovery,  it  wv  held 

and  fb  the  recovery  pafTcs,  this  fhall  bind  the  tail  in  ufe :    and  *****  •  '»• 

this  feems  to  be  by  Xhtflatute  i  R.  '^.'nvhich  excepts  tenant  in  tail;  ^^aUieeMy 

for  that  is  intended  tenant  in  tail  inpojfeffiony  and  not  cefln  'que  ufe  in  ^m  u/e  in 

tails  for  cefty  que  ufe  in  tail  is  not  tenant  in  tail.  Ibid.  '*''  ^*^* 

^    *  n»j€fve 

hwtjor  kis  lijt^  wherefore  it  it  only  a  grant  of  his  eflate.     Br.  FeofFmenti  al.  Ufet,  pL  48.  cicet 

30  U.  8.  Grafeley*s  Cafe. — ^  Ibid  pi.  56.  cites  S.  C. -But  it  was  held  by  fevcral  m  Chancery 

tempore  £.  6.  that  the  recovery  (hall  bind  the  iflue,  if  ccfiy  que  u/e  in  tail  be  vouched  ia  the  lame 
recovoy.     Br.  Fc«(fmciiU  al.  Ufcs,  pi.  56. 

A  Hoc  or  recovery  of  a  Cfjly  jue  trufi  Ihall  bar  and  transfer  the  truft,  as  it  fhould  an  eftate  at 
lawy  if  it  wrre  upon  a  confiaeration.  Refolved  by  the  Lord  Chancellor,  the  Mailer  of  the  Rolls, 
and  Windham  J.  But  had  it  not  been  for  the  conlideration  Windham  J.  doubted   r  -1 

of  a,  bccaofe  he  (aid  he  looked  upon  this  Couit  as  remedial  10  thofc  that  come  in  L  ^^7  J 
i^a  a  coodderation,  &c.  Chan.  Cafes  49.  Pafch.  16  Car.  s.  Goodrich  v.  Brown.~t  Frecm. 
Rep.  180.  S.  C.  and  P.  and  that  fuch  recovery  operates  as  lirongly  as  "an  cflatc  at  law,  and  to 
iSie  laiac  pnrpofe,  if  upon  any  confideration. 

If  ctky  fu€  fruji  in  Uit  fuffcrs  a  common  recovery,  this  bars  the  entail  and  all  the  remainders* 

V«Ti.  R.  13.  Nonh  V.  Way.— —2  Ch.  Cafes  78.  North  v.  Champcrnon. -Though  there  was 

wtfnsmt  U  tie  frmeift^  but  only  the  cefty  que  truft  in  tail  was  in  pojfejjfaa  under  the  tntflec  who 
jbad  the  freehold  in  him,  but  was  no  party  to  the  recovery }  yet  decreed  ^  ^ood  bar,  and  a  dif- 
iercBce  was  taken  if  there  had  been  a  cefty  que  truiiybr  hfe  b.'fore  the  tru/l  m  tail^  fo  that  in  cafe 
|kf  (9«ic  in  law  bad  been  e3(ccutcd  according  to  tl)e  tiuiW  aiiid  (QufcQuently  the  tenant  in  tail 

JK^     '  <io»l* 
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could  not  ht^e  barred  the  remainder  in  fee  if  he  had  fuficred  a  recovery,  there  ccfty  que  truft 
in  tail  (hould  notliar  the  remainder  by  a  common  recovery,  if  there  was  no  tenant  to  tnc  praecipe, 
s  Ch.  Cafes  63.  Trin.  33  Car.  z.  North  v.  Williamc.  —  'Ihia  Cafe  of  ChAmperiiooo  ▼.  Noftb* 
vaa  agreed  by  Lord  Keeper.    Wms.'s  Rep.  91.  Pafch.  i7o6~Ch.  R.  S45.     Digbyv.  Morgan. 

—  9  Mod.  143. Abr.  Equ.  Cafei  ^93.  citca  Sir  fr.  Gcnrd'a  Cafe. Vern.  13.  cite< 

'Wafhborn  v.  Downes. 

3«  A  tenant  in  tail,  remainder  to  J.  S.  in  fee.  A.  vr2&fierif 
ef  the  county  Hvhere  the  lands  layy  and  fuffered  a  recovery  with  the 
common  voucher  over ;  a  releafe  of  error  and  writs  of  error  by  A. 
will  not  hinder  the  remainder  man,  or  even  the  iflue  in  tail  from 
bringing  a  writ  of  error  or  a  formedon.  D.  i88.  pi.  8.  Sir 
Ralph  Rowlet's  Cafe, 

4.  A  tenant  for  I'lfe^  remainder  to  B.  for  Rfej  remainder  to  \fi 
and  2d  fin  of  B.  in  tail,  remainder  to  C.  D.  and  E.  in  like  man- 
ner.    B.  has  a  fon  bom,  B.  C.  D.  and  £•  levy  a  fine  to  A.  living 
the  fon  ;  A  makes  a  feoffment ;  the  fon  dies,  another  fon  being 
then  bom.  Refolved  the  contingent  remainder  {lands  good  to  the 
ad  fon,  it  being  preferved  by  the  right  continuing  in  the  eldeil 
fon  till  the  birth  of  the  2d.     2  Lev.  35.  Hill,  23  &  24  Car,  2. 
B.  R.  Loid  v.  Broking.     1  Mod.  92. 
Jenk.  B43.        ^ .  A  devifed  his  lands  to  his  youngeft  daughter,  and  to  the 
pL  fl6.  S.  P.  j^^jj-g  of  her  body,  remainder  to  the  eldeft  daughter  and  the  heirs 
of  her  body,  with  diverfe  remainders  over,  provided  that  if  hii 
faid  daughters^  or  any  of  them,  or  any  others  to  whom  he  had 
.  thereby  devifed  any  remainder,  fhould  willingly  or  advifedly  con- 
clude and  agree  to  and  for  the  doing  any  aSt  vjherehy  the  lands  might 
not  defcend  according  to  the  limitations  in  his  faid  will,  that  thcnfucb 
perfon  or  perfons fhould  he  excluded  from  having  fuch  eftates,  and  that 
the  eflates  limited  to  them  fhould  be  void,  as  if  fuch  daughter  had 
not  been  named  in  his  faid  will,  or  had  died  without  ifiiie.     The 
youngeft  daughter  married,  and  then  fhe  and  her  huiband  fuf*^ 
xered  a  common  recovery  to  the  ufc  of  them  and  their  heirs. 
Adjudged  that  the  youngeft  daughter,  being  tenant  in  tail,  could 
not  be  retrained  by  any  provifo  or  limitation  from  fuffering  a 
common  recovery,  becaufe  it  is  incident  and  tacitly  annexed  to 
fuch  eftate,  and  therefore  it  is  repugnant  to  the  gift  to  reflrain 
her  by  any  condition  or  limitation.     10  Rep.  35.  a.  Trin.  11 
Jac.    Mary  Portington's  Cafe. 
$.  C.  cited        ^'  ^^ont  iu  tailf  remainder  in  tail,  remainder   in  fee  j    the 
Pig.  of  Re-   tenant  in  tail  is  at  fainted  of trea/bn.     Office  is  found.     The  king  by 
faVfh^"'  his  letters  patents  ^rfl[«/j" /A^ /fl/;rfj  fo  J.  who  bargains  and  fells  the 
notwith-       land  by  deed  to  B.     Afterwards  A  fuffers  a  common  recoverjy  in 
(landing  the  vfh\c\\  thc  tenant  in  tail  is  vouched,  and  afterwards  the  deed  is  its^ 
S'odboU*"    ''^'^^-     Upon  this  being  put  as  a  queftion  to  Lord  Hobart,  when 
2x8.itfecm8  he  took  his  place  as  chief  juAice  of  C.  B.  he  held,  That  it  wa? 
there  is  fuch  no  bar  of  the  remainder,  becaufe  before  inrolment  nothing  pafled, 
funs'^n^Uie    ^"^  ^^^  ^^  ^^^  ^^  conclufion }  and  the  bargainee  was  no  lawful 
tenant  in      tenant  to  the  prxcipe.  Godb.  2i8.pL  314.  Mich.  11  Jac.  C  B. 

tail  after  an    Anon. 

attainder, 

that  by  t  common  recovtryi  if  tbert  )>e  a  good  taunt  to  the  pnectpe,  be  may  btr  thc  ifSa^  v** 
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%er6oiu,  and  remainders;  for  if  the  king  pardons  the  party,  and  reftores  the  land,  though  the 
uttaindcr  it  in  force,  he  may  bar  the  -catail. 

.  -  7-  A*  g»V€s  in  tail  to  B.  xin  alien^  the  remainder  ta.  C.  in  fee.  For  till  of- 
.  Afterwards  B.  fuffers  a  common  recovery^  and  then  an  office  is  found,  ^^^^  ^*^ 
B.  dies  ♦without  iflue.     The  recovery  (hall  bind  C.  in  the  re-  there  was  a 
'mainder.     Nov  n  7.  Anon.  good  tenant 

'      •"  to  the  prae- 

cipe.    Pig.  of  Rccov.  74.  citet  S.  C.-**^  By  fuch  gift  B.  was  tenant  in  tail,  though  the  eftate  uil 
9&a  his  death  is  not  defcendibic  to  his  iflue.     9  ^cp.  ]  ^1.  a.'  Per* Cur.  in  Beaumont's  Cafe. 

8.  T^it  father  purchafes  land  in  the  for? s  name^  an  infant  of  17  Litt.  Rep.- 
years,  and  he  would  haVe  fuffered  a  recovery  ai  tenant  to  the  ^^  ^ 
prsecipe,  but  the  Court  would  not  fuffer  him.     Het.  163.  Mich. 

6  Car.  C.  B.  Anon. 

9.  If  an  outlaw  fuffers  a  common  recovery,  it  will  bar  the 
eftate  tail,  becaufe  of  the  intended  recompence  only ;  and  the 
tenant  might  have  counterpleaded  the  vouching  of  fuch  perfon, 
and  fo  it  is  his  own  fault.  Arg.  Keb.  30.  in  the  cafe  pf  Plunket 
V.  Holms. 

10.  A,  by  will  devifed  all  his  lands  to  C,  and  his  heirs^  in  trufl  to 
pay  ddis  ;  and  then  in  truft^or  B.  his  grandaughter  and  the  heirs  of 
her  bodjf  remainder  to  C.  and  his  heirSy  upon  condition  that  he  marry 
A  and  gave  C.  his  perfonal  eftate  in  tnift  for  B.  until  fhe  attai^ 
21,  and  made  C.  executor,  and  died.     B.  refufedto  marry  C.  and 
piarried  J.  R,  and  afterwards,  at  her  age  of  21.  B.  and  J.  R. 
fttode  a  bargain  andfale  to  W.  JJ.  to  make  him  tenant  to  the  prx- 
cipc  in  order  to  fuffer  a  common  recovery,  in  which  B.  and  J. 
R.  were  vouched,  and  the  ufes  were  declared  to  the  iflue  of  the 
marriage,  remainder  to  her   own  right  heirs.     One  queftion 
was,  if  the  intereft  of  B.  and  her  hufband  was  barrable   by   7^ 
common  recoveiy  ?  The  lord  Chancellor  took  notice  that  it  had 
been  faid,  that  g  legal  and  equitable  intereji  cannot  be  incorporated 
together  \   but  he  faid,  that  objection  could  not  affe^l  Chiscafe; 
for  though  legal  and  equitable  eftates  cannot  be  incorporated, 
yet  A.  has  not  limited  an  equitable  eftate  ffirft]  and  then  the 
legal  eftate,  but  has  at  firft  given  the  whole  tee ;  that  it  happens 
indeed,  that  the  laft  part  of  the  equitable  intereft  may  be  con- 
fidered  as  merged  by  coming  to  6ne  and  the  fame  perfon,  who 
had  the  whole  legal  eftate  an  him ;    but  that  it  would  be  hard, 
that  by  coming  to  C.  though  not  jjbfolutely  (becaufe  the  heir, 
tipon  the  condition  broken,  might  have  taken  the  whole  equi- 
table  intereft  out  of  him),  that  this  fliould  prevent  their  incor- 
poration ;  and  therefore  he  thought  it  an  equitable  eftate  in  C, 
^%  well  as  that  which  was  in  B.  and  confequenrly  that  B.  and 
her  hufband  had-  a  power  to  bar  it.     Cafes  in  Equity  in  Lord 
Talbot's  timc^  164.  Hill,  g  Qeo.  2.  Sir  John  Robinfon  y. 


R  4  (K)  In 


(K)    In  refped  of  the  Limitation. 

« 

X.  pEOFFMEMT  was  made  hj  A.  Hrho  tooltacian  ifiaie  fir 

^   I jfe^  remaindir  to  him  who  fhould  he  bis  ieir  at  m  ti^ 

lb  death,  and  to  the  heirs  male  of  his  body  becotten.     A«  reco* 

very  fuffered  by  tenant  for  life  Ihall  be  a  bar ;  for  the  remainder 

was  in  abeyance.    3  Le.  5i.Parch.  15  Eltz.  C.  B.  Anon.  Ctedl 

to  have  been  adjudged. 

But  It  waft        2*  Feafment  injii  by  A.  to  th^  nfe  of  himfelffir  Vtfe^  and  after- 

beldtbatC.  wards  01  bis  eldeftjon  in  tail,  remainder  Xo  bis  right  heirs  \  A*  at 

Sl^ftdaVJ.*^  the  time  of  the  feoffment  had  no  fon  \    A.  fufltered  a  commoa 

covery  by*  recovery,  and  afterwards  had  ifliie  B.  a  fon,  B«  died  living  A* 

the  com-     but  left  a  fon  named  C    A.  died.    It  was  held,  that  C  fhall 

Uuafethe  °^^  avoid  this  recovery  by  the  ftatute  32  /f.  8.  For  there  was  no 

recmpence     remainder  at  the  time  of  the  recovery  bad  vefted  in  C     And  the 

cMMi  ex"     ftatute  is,  that  fuch  recovery  fhall  be  void  againft  all  perfons  tQ 

I    209   ]  whom  the  reverfion  or  remainder  fliall  then  appertain,  i-  e .  at 

raL%^'r^   the  time  of  fuch  recovery.     2  Le.  224.  19  Eliz.  in  C,  B,  Anon. 

which  if  net  in  tje.    Ibid. — %  Le.  178.  pL  ti8.  Mich.  31  £lix.  C.  B.  S.  P. 

3 .  Tenant  for  Itfe^  remainder  for  Ufr,  remainder  in  tail  [to  tenant 

for  life]  remainder  in  fee  s  Xhtjir/l  tenant fonr  Hfifuffers  a  recovery^ 

the  remainder  in  tail  is  barred,  though  the  2d  eftate  for  life  be 

no  party.     Brownl.  36*  Anon. 

fta.47.S.C       4.  Devife  to  A.  the  ddefifonforltfo^  and  \£ht  Se  mtbout  iffiaa 

HilL  ^18  &   ^H  ^  '*'  ^^^  rf^  deaths  then  to  B.  and  his  heirs }    hut  uA^ 

23  Car.  ft.     have  iffue  living  at  his  deaths  then  to  A*  Mid  his  heirs.     A^  fiircred 

S.  C.  And    a  common  recovery*    It  wa9  zdygAgcd^  that  all  the  remrfndn-% 

TCfoTvidr*  ^^  barred.    Raym,  29,  Mich.  13  Car,  2,  B-R.  Plunkcty^ 

that  A.  took  Holmes. 

fialyaneftAte 

for  life,  the  lemfiiider  to  hit  hdn  not  oecutoA ;  tad  thit  tboiifh  bo  be  heir  to  whom  the  ineilkMi 
Ihall  defcend,  this  (hall  not  meift  the  clbee  tot  Ufii  oomieffy  tothc  cxprdt  dcvile  end  ifltent  o| 
(lie  will ;  but  fliell  kevc  en  opcningy  et  ihcy  tcnaed  it|  for  the  interpofition  of  the  (cawindo^ 
«rbcn  they  fliall  happen  to  iocerpofe  between  the  eftate  for  life  and  the  fee ;  and  compered  it  t» 
AacHta's  Cife  in  1  Rep.  where^  though  Jlobert  the  dcvifee  for  life  vaa  betr»  yetthe  ptaeiadcr 


Co  hie  next  heir  male  wai  €ootin|eiita  and  not  an  cftace  for  life  nerved  by  the  defecntof  the  le- 
verison ;  and  lb  the  eilate  heicce  A.  bcin^  iot  life  only  by  the  dcvife»  the  remainder  to  B«  wat 
•  contimMtmt  remahJir,  and  baned  by  .the  recoveiy.-— $.  C.  cited  Pig.  of  Kccov.  t  a9.  and  6ya» 
the  region  isr  ieamfe  tke  n€$oefy  iejirmfs  tkeftardiMUt  ^Uu^  which  ia  the  prop  of  the  coaiaigeat 
tcmatqdcr ;  |pr  wherever  •  oontiqf^  vemaiiider  ia  linuted  to  depend  on  an  eftafee  offuchelil, 
which  ia  capable  to  feppoit  a  cootuifent  remainder,  it  U  elwayi  oonftnied  tobe  m  remeinder,  an4 
pot  an  executory  deviie;  and  where  the  remeinder  ie  cnnf  jgynt,  if  llie  perticnlar  cftnie,  whene^ 
itdepeod^i  isdeftroyeia  the  leapaindcr  it  fonet 

(L)    Good  in  rcfpcd  of  Limitations  to  Trujlees  /a 

fre/erve  Remainders. 

• 

I.    A     SEISED  of  lands  in  fee  devifed  them  to  his  Ton  B.  r#» 

•**••  maindertothe  ift  fon  rfB.  andthe  heirs  male  of fiseh  fr/t 

finp  and  fo  to  the  2d|  3d,  &c.  reminder  tp  7.  S.  andR,  S.  fi^ 

ihei^ 
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tbAr  Uves^  in  trufi  for  the  fecuring  the  feveral  remainders  iefore. 
lfnuted\  B.  before  uiy  fon  bom,  makes  W.  S.  tenant  for  life» 
and  fuffcrs  a  common  recovery;  and  afterwards  had  liTue  C  a 
ion,  and  D.  a  daughter.  The  tniftees  being  living,  the  eftates 
^e  not  barred  by  the  recovery  \  for  per  Finch  C.  the  law  will. 
manage  and  marihall  the  will  according  to  the  intent^  which  was 
here  to  preferve  the  contingent  remainders  by  a  limitation  to 
tniftees  \  but  that  limitation  being  in  place  after  thofe  remain- 
ders, if  it  ihould  ftand  fo,  it  cannot  preferve  them  j  therefore 
it  fhall  be  M^rued  before  the  contingent  ejhta.  2  Chan.  Cafes  lo. 
liich.  3 1  Car.  2.  Green  v.  Hayman. 

2.  Upon  the  fettlement  of  an  eftate  the  limitation  was  to  R,  D.  Thji  wm 
fir  99  fears,  ifhejiotdd/olong  Sva  and  after  his  death  or  other  *^^!J^ 
(boner  determination  of  the  eftateto.  Wm  limited,  toJ.Sm  and  thehoufeof 
J»  if.  and  their  heirs  during  his  ftaturalljfit  in  truft  tofupport  con^  Lords.-^* 
tingent  remainders,  &c  ana  after  the  end  or  other  fboner  deter-  /J^^^|^ 
^nation  of  the  faid  term^  to  the  ufe  of  the  firji  and  other  fins  of  \^\  by !«,!« 
thefaidR,  D.  in  tail  male,  remainder  to  M.  for  99  years,  if,  &c.  «&a  rdafie 
remainder  to  the  tniftees  in  like  manner,  and  to  the  ift,  &c.  ^J^t^th* 
fons  of  ^.  ■  ■     R.  Dm  had  a  fin,  and  they  two  levied  a  Jim  andfuf-  ufe  ofAim^ 
fired  a  recovery  of  the  premises,  in  which  the  ion  was  vouchee  y/^V fir  iifi^ 
the  fon  died  ;  then  R.  D.  died,  leaving  no  other  fon,  but  four  l^^'J^ 
daughters.    It  was  held,  that  the  freehold  being  in  the  tniftees  daugkutfir 
and  not  in  the  fon,  the  remainder  to  £•  it  not  barred  by  this  99  F^'>  / 
recovery,  notwitfaftanding  the  fon's  coming  in  as  vouchee.  Mich.  [   f-^^^^ 
14  Geo.  2.  B.  R.  Smith  on  the  Demife  of  Dormer  v.  Parkhurft-gJ^|''^ 
&  aL«- Alias  Dormer  v.  Fortefcue  m  lad^r  to 

iru/Ue*  and 

tlicirlMin,  to  Mint  tMt$ingtiit  rewminiers  ;  ftnd  sfter  the  determination  oftAefiidtermf  or  ikedeaik  «f 

Jf.  iben  i«  l4«  uic  of  the  kein  of  the  body  of  the /did  M.  lawfully  to  be  begotteo ;  omdjor  iejudtc^  fuoi 

iflae,  tbcn  io  t^  ale  of  A,  fir  09  yeearsl  if  (he  live  ib  kmg,  remainder  to  the  faid  tru/feu  andtheir  Seirs^ 

dotHmg  the  hft  ofthcjkid  A.  but  m  trufk/or  the  heirs  of  the  body  ^the  (aid  A,  Uofoily  to  hthejttitUmt 

.    and  alfcr  tlic  dctcrouaation  pf  that  eftatc,  and  the  death  of  the  faid  A.  then  to  the  oufy  mfi^/the 

Aeors  aftkt  hdj  ofthefiid  A»  with  like  remainders  to  B.  and  C.  and  D,  with  like  limitattoot  to  tlie 

IteifS  of  that  bodict ;  reweriom  to  mjirameer  m  fit ;  grantor  dies,  M-  enters,  and  has  a  fin  thaB 

mtSMms  to  St  wwt  of  «g|f ;  cbe  mother  aad  (on  cannot  in  this  cafe  fuffer  a  common  recovery,  anA 

febercby  bar  |ne  rem«ioden ;  for  the  remainder  to  the  heirs  of  the  body  of  M.  being  fappocted 

by  the  IrccbaM  limiied  lo  the  irnABea,  %vai  a'coaiingent  reraatyMier,  and  no  entail  executed ;  vad 

lb  DO  recoycry  can  be  where  there  it  ao  cntaiL    It  it  true  a  commoa  recovery  woold  bar  the  con* 

fi^irwt  reaMioderf  if  the  traftees^  who  vrere  io  troft  ibr  the  heirs  of  her  body,  fiiaed ;  but  that 

toemld  prtjmdki  M,  OMd^fim  \  fir  am  her  death  htf  that  has  the  next  remainder  vejed^  looutd  h^e  the 

^hU  I  ib  the  barrmg  Oe  ooatiofeet  cibtei  woald  be  no  advantiige,  but  a  difadwitage  to  M.  and 

her  foaa,  and  all  the  coadngent  reoni^den.    Fi^  Rccaw.  S3a,  133,  134.— £ee  Rrmaindcr^ 

pofuocMw.  Fpcteibi^ 

(M)     Qood.     In  refped  of  the  Limitation  to 

Baron  and  Feme. 

f »   T   ANDS  are  given  to  barw  andfeme^  and  the  heirs  tf  their 

*^  2  hdus  \  they  have  iffue  2  fons ^  R.  the  eldeft  and  T.  the 

yoonflCfty  the  haron  snakes  afiaffi^g^  to  the  u/e  tfR.  and  his  wife, 

aiul  ue  heirs  of  the  body  of  k1 R.  infers  G.  his  baftard  in 

§cc  y  Jlfiewife  of  J^.  dies,  and  tMl  the  fattier  of  H*  dies  ^ /rcc^ 

*  woe 
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fvas  brought  rgawjl  G.  nvho  vouched  R,  who  vouched  Ac  conw 

,    mon  vouchee,  and  fo  a  recovery  paflcd.     R.  died;  then  the 

mother  o/R,  died.     The  brother  of  R.  brought  fbrmedon.    The 

recovery  was  pleaded,  but  held  to  be  no  bar ;  for  the  right  of 

the  tail  was  in  the  mother  during  her  life,  which  after  the  rcco^ 

very  dcfcendcd  to  T.  the  fon,'  and  upon  which  he  might  havq 

formedon.    T.  25  H.  8.    And.  44.  Anon. .. 

The  huP  ^'  ?^^of*  and  feme  zvc  johjtetiants  of  the  gift  of  the  father  of  the 

iand  con-      baroft  beforc  marriage,  h  tofff  deration  of  marriage  intended  between 

vcyj  landt    them  ;  and  after  they  rc-'afliired  the  land  hyfiste  fo  the  father^  who 

trufifor  the  ^^^dered  to  the  fon  and  his  tvife^  and  the  heirs  of  their  2  bodies.    The 

wtfc  andtht  fon  died,  and  the  wife  fiiffered  a  recovery,  and  ^ield'good  as  to 

i"r^'^d^  the  moiety  which  flie  gave  bv  <he  fine;  but  las  to  the  moiety 

fo/want  of  ^hich  the  fon  gave  by  the  ftne,  that  was  withm  the  Statute  of 

fuch  iffue,     II  If.  J,  of  Difcontifluances.     Mo.  71*5.  Mich.  3a  &  33  EUz^ 

theTuftlnd  Tt<^  Qiiccn  V-  Savage  5  alias  Simmonds's  Cafe. 

•nd  his  heirs.     The  hufband  dies  without  iflfue ;  the  wife  fuffeVed  8  recovery ;  it  is  a  forfei&iizf 
>rithixi  11  H*  7«    Abr*  £<ju.  Cafes  220.  Tnn.  1700.  Symfoa  v. Turner. 

Aft  a 

3.  Grandfather  covenanted  to  Jtand fifed  to  the  nfe  of  bim/i^ 
and  M.  his  imfefor  their  livesy  remainder  to  the  heirs  vudeofihi 
grandfather  on  the  body  of  the  faid-M^  begotten^  with  remainders 
over 4  the  grandfather  fufiered  a- common  recovery,  and  died; 
M.  furvived.  To  prove  the  recovery  void  it  was  infifted,  that 
Owen  and  Morgan's  Cafe*  was  not  law ;  for  if  baron  and  feme 
had  an  intirety,  then  each  had  the  whole ;  and  the  baron  might 
make  a  tenant  to  the  prsecipe  for  the  whole.  Pemberton  contra, 
that  fuch  cafe  was  never  yet  queflioned.  The  wife's  eftate  hin- 
ders the  intail  from  executing  in  the  baron  ;  fo  that  It  is  only  a 
kind  of  contingent  eftate  after  the  death  of  the  wife,  and  die 
Jntail  cannot  be  tacked  to  the  eftate  for  life  of  the  hufl>and 
during  the  life  of  the  wife ;  becaufe  during  her  life  there  is  aa 

f  ail    7  ''^^crvening  eftate;  and  it  was  accordingly  adjudged.     2  Salk. 

^  -*  568.  pi.  2.  Pafch.    a  W.  &  M.  C.  B.  Clithero  v.  Franklin  ^ 

Ux.— cites  3  Rep.  6,  Vl*  C«  ^Iax::wer$  Cafe  8. 9.  X  Cro.  380. 
I  Sid.  83.  . 

(N)  Good.     In  refpcd  of  the  EJiate  being  altered^ 

8.  P.  Arg.  2.    IF  tenant  in  tail  difcontinues^  and  retakes  other  eflatCy  and  fofc 

V^^'  ^^'^  *  recovery  upon  the  -voucher,  and  recovers  over  ia 

Cafe  of  value,  and  dies,  this  recovery  ftiall  not  bind  theiiliic  in  tail  j  for 

Jrifcot  V.  the  recpmpcnce  fhall  go  only  in  lieu  of  his  eftate  which  the  \x,m 

Einr^^*  nant  had  at  the  time  of  the  recovery,  which  was  another  eftate^ 

But  if  the  ai^d  not  the  firft  tail ;  and  thcrefprc  the  recompence  Ihall  not  go 

tenant  in  in  Hcu  of  the  lirft  tail,  of  which  the  tenant  was  not  feiied  at  the 

ItiLcs^Td  ^'."^^  ^^  ^^^  recovery,  and  fo  no  bar.     Br.  Recovery,  pi.  19, 

»  man  rtco-    CitCS  12  .Ti.  4*  I5* 

Ten  againjl  .  . 

the  dijcMtinuctf  iqd  be  vtuckts  tk^  tnau  ti  /ai/,  aiid  fo  recovery  ic  ha^,  thi|  (hall  bbd  tkt  Kail  | 
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fertile  voodieT  fliall  bind  all  titles  y^hich  the  vouchee  has  in  right  or  otherwife ;  qoDd  nota  Di-> 
«erfity»  and  that  this  is  of  double  voucher,  which  ismorcfure.  Br.  Recovery,  pi.  1^  citea  la 
£•  4.  i5.-v--Br«  Faux,  de  Rccov.  pi.  ^  atea  sa,£.  4.  14.  S.  C.  per  Brian* 

2.  Thciflue  in  tTlSiJball  not  be  hurt  J  by  a  recovery  nvith  judgment  Where  fe- 
tn  value  bad  againft  hi^  aticejlor^  if  he  was  in  of  qther  eftate  at  the  "''"'  '* '^ 
tunc  of  the  recovery,  thaii  of  ^bc  faipe  tail  j    for  the  recovery  in  ^inothtr 
value  cannot  come  in  lieu  of  the  tail^  as  he  was  not  fei<ed  by  the   fiote^  and 
fame  tail  at  the  time  of  the  judgment ;     per  Choke,  Brian,  an4  * 

Littleton;  and^cr  Brian,  it  doe§  not  come  in  lieu  i//;i!^ /^? /^;7ai2/  recovery  aa 
in  tail  vouches  the  donor ;  hut  this  is  ctherivife  taken  at  this  d4y   tenant,  thia  . 
And  fo  fee  the  caufeoffahlfying,  inafjnuch  as  the  tenant  was  not  ^^**"«'^ 
feifed  by  the  tail  at  the  time  of  the  recovery,  and  the  defcent,  ^Jn  or  ». 
^tnd  the  entry  of  the  heir  after  the  recovery,  and  the  non^exe"  mainder; 
cuting  of  the  recovery  in  the  life  of  him  *whofuffered  the  fecoveryy  to  c^^Jj^ 
favc  the  remitter ;  for  otherwife  he  is  put  to  his  formedon,  and  barred  but 
ihall  falfify  therein.  Br.  Faux.  Recov.  pi.  30.  cijes  i  ^  £•  4.  19,     when  the    • 

upon  which  they  depend  is  barred,  and  this  (hall  bar  the  cftatc  of  tenaat  in  taU|Wfaoia  p^tty  fm 
the  recovery.     8  Rep    77.  b.  78.  Thn.  7  Jac.  in  Ld.  Stafford's  Caie, 

3.  Recovery  by  writ  of  entry  in  the  poft  by  the  jingle  voucher^  doe« 
pot  give  any  ellate  but  what  the  tenant  in  tail  has  in  pofleflion  at 
the  time  of  the  recovery,  fo  that  if  he  was  in  of  other,  eftate 
than  the  tail,  there  the  tail  is  not  bound  againft  the  heir.  Br. 
Tailct  Dones,  &c.  pi.  32   cites  23  H.  8. 

4.  A  recovery  by  diffnjjee  tenant  in  taU  fliall  not  bar  his  ifluc. 
2  Le.  e:8.  Mich.  30  Eiiz.  in  the  cafe  of  Ards  v.  Smith,  al.  Lincoln 
Coll.  Cafe. 

5.  A.  devifedto  E,  a  feme  for  life,  remainder  to  5.  in  tailf  re-  Cro.C.8t|[« 
xnainder  to  his  ri^ht  heirs ;    E.  and  B.  intermarried^  and  levied  a  P*f<^-  4* 
a  fine  nvtih  proclamations  with  render  to  them  and  the  heirs  of  the  body  5  c.— • 
i^the  baron,  and  af  erwards  they  fujfered  a  recovery  as  tenants  to  the  Ow.  1*9. 
ufe  ofB,  and  his  heirs,     B.  infeoffed  C.  the  defendant,  and  died  ^  ^'  ""* 
without  ifTue,  whereupon  the  right  heir  of  A.  entered  j    it  was  conceived 
agreed,  that  the  fine  made  no  difcontinuance  \    becaufe  the  co-  that  there- 
nufor  was  not  feifed  in  tail  in  pofleffion,  but  in  right  of  his  wife,  «n*>n<^^- 
befides,  the  recovery  neither  bars  the  ifTuc  in  tail,  nor  there-  enter;  for 
znaindcrs ;  becaufe  the  tenant  was  in  of  another  eftate  than  that  that  atl 

to  which  the  recompence  fliould  go,  and  not  of  the  eftate  tail  an-  ^^^c"toMnt 
tiently  deviled  j  but  the  fine  with  proclamations  fhould  bar  the  foV  life,  a%i 
iffue  in  tail,  if  any  there  were ;  and  alfo  the  remainder  to  the  "  »^  ^ft^ 
right  heirs,  if  it  was  fettled  in  the  feme  tenant  for  life  at  the  ■/[^"h^J^f, 
time  of  the  fine  leyied*  Mo.  634.  Hill,  43  Eliz.  C.  B.  Peck  v.  r '  .^  j  2  i 
Channell.  thn  9fB. 

and  jfo  the 
cftite  uil  being  fpent,  he  in  remainder  (hall  enter  f.r  forfeiture:  and  the  recovery  (hall  be  no 
tar,  becaufe  it  was  of  another  e(late ;  and  judgment  was  given  for  the  plaintiff;  fo  thathiare* 
maioder  wa«  neither  difcontinued  by  the  fine,  nor  his  entry  taken  away  by  the  recovery. 

6.  Tenant  in  tail  covenants  to  fland  feifed  to  the  ufe  of  himfelf  for  Scc(C)pL4i 
life,  &c.     This  toakes  no  alteration  of  eftate  in  the  tenant  in 
tail ;  fo  that  a  recovery  by  him  as  tenant  fhall  bar  the  antient 
cntadL    Mo.  683,  pi.  940.  Trin.  44  £Iiz«  Frelhwater  v.  Rois. 

^.  A# 
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j,  A.  WM  fcifed  in  fee  to  theuje  of  J.  S.  in  tails  J^  S.  tnfeoffei 

S*  and  C.  who  re^rtfeoffid  Jm  £•  and  J»  N.  and  R.  S.  to  the  ufe  of 

^.  8.  durifig  bis  life^  remainder  to  Richard  his/on  in  fee;  Richard 

Lad  ifliie  and  died,  and  then  W,  R-  brought  writ  ofentty  againfi. 

T,  S.  v}bo  vouched^  isfc.  and  the  recovery  pafled.    J.S.  diea« 

[»  N.  and  R.  S.  entered  and  enfeoffed  the   fbn  and  heir  of 

Richard,  and  it  was  held  that  the  recovery  was  not  good  to  bind 

the  feoffees  kmger  than  during  the  life  of  J.  S.  And.  44.  pi.  1 1 2» 

Anon. 

liUmisw^  8»  Tenant  in  tail  mTilncsfeofinent,  and  retaies  to  him  and  the 
l'^?A«  ^ws'^'^^'s  body  of  his  fecond  wife,  and  mates  a  ficondfeoffmeni 
keift  maiecf  and  retakes  to  him  and  his  heirs  of  his  third  wife,  and  makes  a 
thcMyfoj  tlnrdfetjjfmenty  oftd  comes  in  as  vouchee^  and  recovery  is  had,  this 
ll«  !^/£«  ^^^^  ^  ^^  tailes  i  for  he  comes  in  of  all  his  rights.  Per  Jones 
«>§,  and  J*  2  Roll.  R.  418.  HilL  21  Jac.  B.  R.  in  the  cafe  of  Sheffield  v* 
fc?i  »'>,     Ratdiffe. 

#re/,  sod 

Im  ii/ioaiiMMes  tmd  Ukei  hack  an  efbte  U  him  and  his  heirs  female  of  his  fecond  wife,  and  after  dif^ 
4taiiimts  again  and  takes  back  an  cftate  tail  U  him  and  the  heirs  rfkis  Stdy ;  and  after  dijconiimmis 
a,  and  a 


writ  of  entry  is  brought  againA  tEe  iafi  difcontinuee,  and  he  vouches  tenant  in  taU^ 
he  vouchci  the  common  vouchee,  this  common  recover/  ban  all  the  eftatet  taiL    Pig.  of 
|Uoov.  «i6. 

p.  If  there  are  baron  and  feme  tenants  in  tail,  and  the  baron 
levies  a  fine,  and  dies,  and  ^efeme  furvives,  and  fuffers  a  com- 
mon recovery ;  this  is  a  bar,  thougii  no  recompence  in  value 
can  go  to  the  eftate  tail,  being  difturbed  by  the  fine  before, 
2  Lev.  29.  Mich.  23  Car.  2.  B.  R.  in  the  Cafe  of  Hudfon  v* 
3enfon,  cites  9  Rep.  Beamond*s  Cafe. 

lo*  A.  tenant  in  tail,  remainder  in  tail  to  B.  A.  grants  z/eafi 
fo  D.  for  ^g  years,  if  2  lives,  &:c.  with  a  covenant  for  leflee  to 
renew,  and  then  mortgages  to  C.  in  fee,  then  the  leafe  deter* 
mined,  and  A*  made  a  new  leafe  purfuant  to  the  covenant,  &c» 
tenant  in  tail,  and  mortgagee  joined  in  a  conveyance  of  the  equity  tf 
redemption  to  J.  S.  to  make  him  tenant  to  the  precipe,  and  thereupon 
a  common  recovery  was  fuffered,  in  which  j4.  was  vouched,  and 
he  vouched  over  the  common  vouchee,  and  died  without  ifiue. 
Per  Cur.  It  is  true  the  mortgagee  is  a  trufieefor  the  vtortgagor^ 
but  that  is  only  fo  far  as  he  derives  under  his  title,  and  has  no 
jclation  to  the  remainder  over  j  and  to  fay  that  the  remainder  cf 
a  legal  ejlate  ihall  be  barred  by  a  recovery,  fuffered  by  a  cefiy  que, 
trtifi  of  a  particular  eftate,  is  going  farther  than  ever  that  point 
has  been  carried,  and  feems  to  crofs  the  intention  of  the  fbuute 
dedonis ;  foi^by  that  flatute  this  remainder  is  vefted ',  befidcs^ 
this  recovery  was  fuffered  by  a  eefiy  que  triift  in  tail,  which  is  but 
a  particular  eftate,  who  at  that  very  time  had  it  in  his  power  to 
have  had  the  legal  eflate  by  paying  off  the  mortgage }  a  trid  of 
law  was  directed  as  to  B/s  title  under  the  remainder  ;  and  after 
the  trial  an  injunction  was  ordered  till  the  hearing  the  caufe. 
9  Mod.  143.  I^ai'ob.  11  Geo.  i»  Cwc.  Webber  v,  the  Evl  of 
|Joi;itratb. 

IK  If 


Recover?  Common*  titt 

1 1.  If  tenant  in  tail  levies  a  fine ^  or  makes  any  other  conveyance^  So  if  the 
and  a  pntcipe  is  brought  again/}  the  grantee^  who  vouches  tenant  in  ^""J**  * 
tmJf  and  he  vouches  over,  this  bars  the  eftate  tail.     Pig.  of  R&-  mdAts  m  n^ 

COV.  1 1 6.  e/Uteiotke 

tenami  in 
taii,  9r  ht  diffnfis  tkt  conufee  or  grantee,  and  the*  rraiUs  tt  atiHker^  and  a  precipe  it  brought 
•againft  tlic  grantee,  and  he  vouches  the  tcnaot  io  tail,  aad  be  vouchea  the  common  vouchee,  uf 
ihis  all  the  cilaics  are  barred.     Pig.  of  Rcoov.  ia6. 

12.  If  before  thejtaiute  of  ufis  A^  had  been  tenant  in  tail,  and  [   113   ] 
had  made  a  feoffment  in  fee  to  B»  and  B,  had  made  a  feoffment  t9 

C.  to  the  ufe  of  A.  mndhis  wife,  and  the  heirs  of  their  two  bo£a,  and 
the  luife  had  £ed,  and  A.  had  entered  on  C.  the  feofieey  and  made 
afeanmeni  in  fee',  and  a  praecipe  had  been  brought,  againft  the 
feoj^,  who  had  vouched  A.  and  he  the  common  vouchee^  this 
had  barred  all  the  eflates.    Fig.  Recov.  117.' 

13.  If  a  writ  of  entry  be  brought  againft  tenant  in  tail,  and  he  So  If  At 
vouches  the  common  vouchee,  and  a  common  recovery  is  had,  this  ^J^  ^^^ 
is  good/  and  bars  the  eftate  tall^  if  the  tenant  be  then  in  pojfejjlon  tm  fil^  ». 
of  it.    Pig.  of  Recov.  144.  "T***^?^  •• 

°  the  Tight 

keirs  tj  B.  then  living,  and  a  writ  of  entry  i«  brought  againft  A,  and  he  vouches  the  cowmen  POucUt^ 
thia  ia  agood  recovery,  and  bars  the  eftate  uii  and  remainder.    Pig.  of  Recov.  244.  14^ 

(O)     Good.     In  refped  of  the  Vouchees. 

f .  T1I7HERE  the  recovery  in  value  may  go  In  lien  of  the  tail,  Br.  Faax  ^ 
^^    there  it  is  a  bar  of  the  tail  to  the  iiSic  \  as  when  tenant  R«<w-  P*« 
ia  tail  irjeifed  by  the  tii\,  TOid/ufers  recovery  t/pon  a  voucher  f  but  s.'c.^*^ 
if  he  fuflfers  fuch  recovery,  where  he  is/eijed  ^andtfer  e/late,  and 
noi  of  the  taU,  there  this  ftiali  not  bind  the  tail  againft  the  iffue  in 
tail)  hut  where  ajlranger  is  feifed  and  is  impleaded,  and  votiches 
tie  tenant  in  tail,  and  fo  a  recovery  paffes,  this  ihali  bind  the  tail, 
and  all  other  titles.    Br.  Voucher,  pi.  115.  cites  laE.  4.  74, 

2«  Hie  douUe  voucher  is  to  make  the  tenant  in  tail  difcontinue,  9te  the 
and  then  to  bring  the  writ  of  entry  againft  the  feoffee  (which  ^°^  °* 
difcontinnance  toUs  the  entry ;)  and  then  the  feoffee  (hall  vouch  ^ '  ^' 
the  tenant  in  tail,  and  he  fliall  vouch  over,  and  fo  ihall  lofe, 
&c.  and  this  ftiall  bind  all  interefts  and  tails  which  the  vouchee 
had  ;  whereas  if  he  be  tenaivt,  and  vouches,  the  recovery  fliall 
bind  the  pofleffion  only,  and  not  all  rights  and  interefts,  as  it 
ihall  do  when  the  tenant  in  tail  is  vouched.    Br.  Tail  &  Dbnes, 
&c.  pi.  32.  cites  22  H.  8. 

3.  Recovery  agaimji  baron  and  feme  by  writ  of  entry  in  the  pojl  S.  C.  eitcd 
where  the  feme  is  tenant  in  tail,  and  they  vouched  over,  and  fo  the  ^^  p***'  ^' 
JemanJant  recovered  ^ga.in&  the  baron  and  feme,  and  they  over  in  Kecov.198. 
value  %  this  ihall  bind  the  tail  and  the  heir  of  the  feme.     Br.  in  the  Cafe 
Recovery,  pi.  27.  cites  23  H.  8.  and  fays,  this  afturance  was  jJa^^rd 
xnade  by  the  advice  of  Brudenell  and  other  jufticcs.  as'mencion* 

ed  by  Ld. 
Ch.  J.  Bridfoitn  is  s  MSS.  Rep.  of  ths  Cafe  of  Murrel  v.  Oft>orn,  and  faya  that  the  only  differ 


2f  3  iBecotetp  €ommnu 

leoce  between  this  cafe  anj  tKat  of  Fare  v.  Snow  in  PI.  C-  is,  that  in  thit  cafe  tbebaroii'muQ.  be 
■amcdf  but  io  that  of  £are  v.  Snow  the  feme  needed  not  have  been  named. 

^•WM  tew  4.  It  was  held,  that  where  tefiarjt  Jhr  life  is,  the  remmnder  ever 
IU9/  of  the  /;,  fgii^  or  for  life^  and  tenant  for  life  is  impleaded^  and  vouches  him 
Uftf  remain'  ^^  remainder^  who  ^touches  over  one  ivho  has  title  ^formedon,  and 
dcrtoS,  i«  fo  the  recovery  pafles  by  voucher:  there  the  iflue  of  him  who 
to/,  remafn-  ^^^  jj^|g  ^f  formedon  may  bring  his  formedon,  and  recover 
afcy&c.B^  againft  the  tenant  for  life;  for  the  recompence fuppofed Jball not p 
itaiidand  'to  the  tenant  for  life^  and  therefore  he  may  recover  ;  for  his  an^ 
tdeajcd  all    ^^a^^  warrants  only  the  remainder,  and  not  the  eft  ate  for  life,  and 

bXScitate/tf        Sr  r  1  "^  r         t-r  i.ii'ii 

Ji.  then  a  therefore  the  tenant  for  life  cannot  bmd  him  by  the  recovery, 
precipe  :vas  for  he  did  not  warrant  to  him  ;  and  therefore  in  fuch  cafe,  the 
t^^a^^j  \  ftire  way  is  to  make  the  tenant  for  life  tra%  aid  of  him  in  remmnder^ 
moMcktd  B.  ^ftd  to  join  them,  and  vouch  mm  ivho  has  ittle  offoymedon^  and  fo  to 
mdC.  And  p^fs  the  recovery  \  for  there  the  recompence  ihall  go  to  both, 
td^n^:  »'••  Recovery,  pi.  30.  cites  30  H.  8. 


'  vcmchet^  and  the  recover^'  vai  pcrfr^led.  The  queflion  was,  if  this  recovery  \m  goo4  to  bar 
tfaeiotail  ?  and  Holt  he^d  that  it  was,  though  C.  had  but  an  c^atc  for  life ;  but  he  refcrved  it  for  x 
|M>intforhis  farther  confideration.  i>ee  PI.  Com.  Manxd'sCafc.  ,504.  fare  v.  Snow;  and  3  Co. 
Cuppledike's  Cafe.  And  afterwards  he  gave  his  opinion  accordingly,  after  confideration  bad.  Ld« 
Aaym.  Rep.  7^3,  754.  1  Ann.  1701-2.  Jennings  v.  Rogers. 

[   214    ]       5.  \i  tenant  in  tail  makes  feoffment^  and  a  common  recovery  is 
Br.Faux.de  had  againjl  feoffee,  who  vouches  tenant  in  tail,  who  vouches  over, 

•  pl*3o^*citca  ^^^  ^^*^  ^^*^^^  ^^  barred  ;  becaufe  when  he  comes  in  as  vouchee^  he 

at  £.  4.  ig.  fliall  be  in  the  degree  of  tenant  in  tail,  and  the  recompence 

and  I3E.4.  which  he  has  or  may  have,  fhall  go  in  tail,  and  therefore  fuch 

If  a  recol    manner  of  recovery  is  the  moft  furc  way  to  bar  the  tail  i  for  if 

^crybewith  praecipe  quod  redd  at  be  brought  imntediately  againfi  him  to  whom 

^^        ,  the  land  is  entailed^  and  he  vouches^  and  the  vouchee  makes  default^ 

the  tenanT    *^^  ^^  *  recovery  is  had  according  to  the  common  courfc,  if  the 

in  uil  corns  tenant  in  tail  at  the  time  of  the  recovery  is,  notfeifed  of  thefanu  tdd^ 

J*^  U^^^ri'  *«rf  of  another  tail,  or  of  a  fee,  or  other  eflatCy  in  fuch  cafe  the  tsdlj 

l/I'  the  thereof  he  is  notfdfcd  at  the  time  of  the  recovery,  is  not  barred  \  as 

cftatei.be     is  held  by  the  better  opinion  in  12  £•  4.  and  adjudged  in  13 

*J2."^P^  E.  4.  fol.  I.  Becaufe  the  recovery  in  value  goes  according  to 

•n  othen,     ^"^^  eftate  tvhereof  he  is  feifed,  and  not  in  recompence  of  the 

though  dif.  eftate  whereof  he  then  is  not  feifed.    PL  C.  8.  in  Manxell's 

continued      C^f^^ 
and  turned 

t»  a  right ;  So  that  a  common  recorety  with  a  double  voucher  is  in  all  cafes  moft  iafe :  and  cbe 
true  reafon  ^f  tU  difference  between  a  common  recovery  with  (ingle  and  double  voucher  ia« 
idiat  is  a  common  recovery  with  finglc  voucher  brought  againll  tenant  in  tail,  who  voucbet 
0ver  the  common  vouchee,  if  the  party  he  in  of  another  eftate,  the  ifTue  after  tenant  ia  tail's 
death  0iay  plead  nient  tenant  tempore  brevis  nee  unquam  poftea,  and  fo  the  recovery  void  ;  fot 
ftc  ia  not  eftopprd ;  for  at  the  time  of  the  writ  not  being  tenant  of  the  eftate  tail,  be  can  have 
«K>  recovery  over  of  that  eftate,  for  he  was  not  feifed  of  it  (and  a  common  recovery  dbes  not 
piovethe  tenant  was  feifed  of  an  eftate  tail,  but  fuppofes  it),  and  at  the  time  of  the  recovery  be 
(cing  in  of  an&tker  efiau^  the  iflue  has  right  to  t.he  firft  enuU,  notwiihftanding  the  recovery;  and 
Htbe  iflue  enters  auer  the  death  of  tenant  in  tail,  be  ia  remitted ;  fo  if  tenant  in  tail  dtfiontimwe 
tnJeCt  ^^^  rC'purchafes  the  land,  and grarts  a  rcvt,  and  dia^  the  iflue  fhall  hold  it  discharged; 
tad  though  the  ancrftor  has  judgment  to  recover  in  value  agiinft  the  common  vouchee,  that  bind* 
not  the  iftue ;  for  he  cannot  recover  in  value  of  the  Hrft  entail,  for  that  was  difcantiaued»  aisd.a 
new  eftate  uken ;  and  the  donor  cannot  warrant  by  reafon  of  the  firft  entail ;  becaufe  the  tenant  ia 
to  of  ftoeUacr  cftaie ;  and  this  recovery  in  value  cannot  go  to  the  eftate  tail,  becaufe  the  tcaam  was 


Jtkxt  tDodier  eftace,  fend  whether  the  tenant  io  tail  AmU  recover  ia  value  againft  the  donor,  or 
Idfthctn,  or  againft  a  ilranger,  by  rezfon  of  a  rclrafc  with  warranty,  is  all  one;  for  the  land  re« 
coveted  in  value  againil  the  donor,  (who  by  fuppolition  in  law  ii  always  fuppofed  to  be  vouched 
hy  the  donee,  who  fuffers  the  common  recovery,}  or  rcleafor,  muft  be  an  eftatc  tail,  as  well  ia 
one  cafe  as  the  other;  but  if  he  who  recovers  ia  value  was  not  in  of  the  cftatc  tail,  then  the  land 
recovered  in  value  cannot  go  in  lieu  of  the  eftate  tail ;  fur  it  is  a  rule,  that  an  eftate  tail  (hall 
never  be  avoided  by  a  recovery  in  value,  if  that  which  is  reco\xred  in  value  comes  not  in  lieu  of 
the  eftate  tail,  which  it  does  not  in  this  cafe,  and  therefore  it  defeats  not  the  eflate  tail,  but  that 
^ciicendsto  the  tffue ;  and  by  his  entry  getting  the  polTcinpn,  that,  accoupLd  with  the  right,  re- 
xaits  him ;  and  this,  being  no  more  than  a  recovery  on  a  falfe  title,  amounts  only  to  a  difcoati- 

Pig.  of  lUc4lV.  109,   110,   111,  118* 


6.  Baron  was  feifeJ  of  an  ejiate  taiJj  and  a  recovery  noas  had  Andcrfo* 
ttgeunft  him  and  M.  his  wife,  and  they  vouched  over '9  the  wife  had  ^•'jj^^ 
no  eflate  in  the  landsj  and  but  only  a  chance  of  dower,  in  cafe  cafe  to  bo 
flie  furvived  her  baron  j  this  recovery  fhall  bar  the  tail,  and  it  l»w,  and 
fiiall  be  taken,  that  fhe  was  named  for  no  other  purpofe  than  to  ^J^^*^ 
bar  her  of  dower.    PI.  0.51 4.  HilL  :io  Eliz.  Earcv.Snow.       who  has  no- 

thing,  joimf 
with  one  who  ia  tenant,  he  is  but  tenant  by  eftoppel,  and  a  tenant  by  eftoppel  fhall  not  draw  a 
yecompeoce  in  value ;  but  Glanvill  faid,  that  this  cafe  was  adjudged  by  good  advice.     Cro.  £• 

#70.  Pafch.  41.  £liz.  C.  B.  in  Cafe  of  Leech  v.  Cole. S.  C.  of  £are  v.  Snow,  cited  Hob.  B74 

in  Cafe  of  RoU  v.  Ofborn. — -  S.  C.  cited  by  Holt  Ch.  J.  Pig.  of  Recov.  195,  196.  Trin.  3  Ann« 
ia  Cafe -of  Pack  v.  Hayward  ;  andhe  cited  the  Cafe  of  Murrsll  v.  O&aoRMt,  in  1657, 
ooi  of  a  MSS.  Report  of  Ld.  Ch.  J.  Bridgman,  where  in  a  formcdon  in  remainder  expectant 
vpon  an  eftatc  tail  thetenant  in  tail  pleaded  in  bar  a  common  recovery  on  a  precipe  againfl  grantet 
4/tauatinutU  (in  remainder),  in  tohich  ttnant  in  tail  and  a  Ji ranger  ucre  jointly  vouched^  and  vouched 
ever  the  common  vouchee ;  and  it  was  rcfolved,  that  this  was  a  good  recovery,  and  bound  ail 
the  rcmaittden. 

V    " 

7.  Yenantfor  life,  remainder  in  tail,  remainder  in  fee.    The  And.  17$. 
tenant  for  lifefujfered  a  common  recovery  hy  voucher  of  remaindermietn  c  ^J'J.q  V 
in  tail,  nvho  vouched  the  common  vouchee..     The  queftion  was,  wlie-  570.  S.  C. 
ther  the  remainder  in  fee  was  bound?  Becaufe  the  Statute  of  -^'o  R*!^ 
14  EUz.  is,  that  recoveries  fuflfefed  by  tenants  for  Ufe  fhall  be  ^^'^'  ^ 
void  againft  thofe  in  reverfion  or  remainder,  and  that  the  pro- 

ynfo  extends  only  to  bind  thofe  in  remainder,  who  zKtxit  of.re^  [  215  ] 
cord.  But  becauie  the  tenant  in  tail  was  vouched,  the  juflites 
of  S.  R.  held,  that  the  remainder  in  fee  was  bound,  as  well  as 
if  the  tenant  in  tail  had  been  the  firft  tenant  to  the  praecipe,  and 
fb  it  was  adjudged  ;  and  upon  error  brought  in  the  Exchequer 
Chamber,  the  judgment  as  to  this  point,  was  held  good  by  all 
except  Walmiley,  but  was  reverfed  f6r  other  matter.  Mo.  (Sp^ 
pi.  953.  Paich.  32  Eliz.  Wifeman  v.  Jennings. 

8«  A  tenant  for  life,  remainder  to  his  iflue  in  tail,  remainder  '^^  ^  ^^^tn 
to  bU  ^fifleri  in  tail,  remainder  over ;  A.  and  4  of  the  ^fftersjoin  fo"^'?J*'"** 
in  a  common  recovery,  living  the  other  four,  in  ivhich  the  faid  4  with  fcreral 
Sfleri  are  vouchees  without  the  others :   the  ufes  thereof  were  de-  inherii- 


dared  to  A.  for  life,  remainder  to  his  fons  in  tail,  remaindtrto  J"r5^n*^t^- 
B,  bis  elder  brother  in  tail,  remainder  to  the  4  fitters,  vouchees  Litt.  Per 
in  talL     A.  died  without  iflue ;    one  of  the  other  4  fifters  died  ^^^'   And 


without  ifllue  j  the  elder  brother  entered  andfuffered  a  common  recom  JcqT^one 
t^y?f,  in  which  the  3  furviving  fiflers,  not  vouchees,  are  vouched^  of  the  8 
and  limited  other  uifes,  and  died  without  iflue.     The  lifters  en-  ^^"g  ^«*^» 
C«r  and  convey  to  fcvcral  pcrfons,  and  more  of  them  die  with-  nJt^ouc* 

out  • 


k  ' 


S15  Becoberp  Cammmt; 

«f  the         out  iflue.    It  feems  that  by  the  firft  recovery  the  eftatc  of  the  j 

^^^r*s  ^^^"  ^s  ^^^  P^^  ^o  *  'ig*^t  J  a°^  it  fcems  alfo,  that  by  the  elder 

might  enter,  brothers  recovery  the  contingency  is  deftroyed,  and  that  he  has 

IV^y^'  gained  a  new  eftate.     And  quxre,  if  by  the  fufferlDg  the  com- 

whcrea*  ^^^  recovery  by  the  3  other  liilers,  viz.  by  their  coming  in  as 

«ftcr  the  vouchees  before  thtj  made  aftj  entry^  thdr  right  t^^iiot  barred.    Sid. 

Kcovcry,  24 1.  Lady  Morgan's  Cafe, 

generally^  which  could  not  reveft  the  right  of  the  sfjfers  nut  vwtkees  ia  the  iM  wCMttj^  i*  itpti 
of  the  ufc  limited  to  B.  the  elddi  brother  thereon,  and  hii  fuffering  a  fecond  recovery,  and  ke 
vouching  the  other  3  fillers,}  B.  may  limit  what  ufc  he  pleafe.  fiat  per  Keeling  J.  the  zM^' 
met  having  entered^  this  fecond  rtcovrry  operates  in  extinguifiment ;  cfpedafty  they  idttV^  cwfy  * 
A  right  at  the  time  of  the  voucher  \  to  which  Hide  Cb,  J<  agroM  ;  and  so  ufe  can  be  limited  byd» 
lail  recovery  of  the  3  fillers.  And  agreed  per  Cur.  tliat  the  r^a/«J  of  the  4  is  not  turned  to  a  rt^ 
1>ut  conjirmed  by  the  fecond  recoverx,  unief  the  deid  of  ufes  fe  otherzuife,  which  being  produ^y 
appeared  fo  to  be  as  to  130  acres.  So  that  as  to  thefe  130  acres,  the  defendant,  (who  claimed 
wider  the  3  fi/ters)  was  found  not  guihy  ;  a  d  the  plaintiff,  who  claimed  3  parts  of  the  4(iAefB 
vouchees  in  the  firil  recovery,  recovered  tbofe  three  parts.  Keb.  863.  Mor^j^  v.  Cul^teppeTi 
Jk  aL 

9*  Tenant  in  tail,  and  he  in  remainder,    may  be  voached 

jointly,  but  it  is  more  regular  to  vouch  firft  the  one,  and  then 

the  other,  that  the  recovery  in  value  may  not  be  joints  but 

enure  feverally.     2  Salk.  571.     Page  v.  Hayward. 

See  Kg.  oF        jq.  If  tenant  vouches  ^Jirangery  who  vouches  ietiant  in  tail,  and 

m^s[  p!^'  ^^  enters  into  warranty,  it  is  good,     2  Salk.  571.  per  Holt.  Ch. 

and  the  ria-  J.  Page  V.  Hay  Ward. 

Ions  there.  -9 

of,  187,  188,  &c  in  the  report  there  of  the  S.  C, 

IHg.  ofRe.       II,  Tenant  in  tally  coming  m  as  vouchee,  comes  in  in  privity 
J^^^Tr.u4-  ofalleftatcshcever  had.    Per  Holt  Ch.  J.  2  Salk.  5  71.    Page 
v»  Hayward. 

(P)     Good;  Notwithftandingthe  Death  of  one  of 

the  Parties. 

aiEl.iRep.  j.     A      TENANT  in  tail  to  him  and  the  heirs  males  of  bis  body 
ctfef— *  •  ^^s  twofonsy  he  makes  a  leafefor  lifcy  and  afterwards/uf- 

And  69.      fers  a  common  recovery  to  the  ufe  of  himfelf  for  lifpy  remainder  to 
^'  ^»  ^•fir  24  years  y  remainder  to  A,  and  the  heirs  males  of  his  body,  and 

^u  S?C.     ^^  the  heirs  males  of  the  bodies  of  the /aid  heirs  males.'   The  elde^  /on 
B.  373,  pi.  dies,  his  wife  en/eint  with  a  fin  born  ^ter^vardsy  called  Henry  ; 
15.  S.  C.-.  ^^  j/^j  In  fjjg  rnorning,  the  9th  day  of  Oftober,  thefir/l  day  offvU 
sii  429.      ^^'■^J  (which  then  began  the  9th  of  Oftobcr)  5  at  which  day,  the 
t   216   1  9th  of  October,  the  recovery  was  fuffered,  A.  having  before  »•- 
JHtuted  an  attorney  to  appear  for   him.     This  recovery    after- 
wards was  returned  executed ;    and  after  the  faid  execution,  the 
wife  of  the  elder  fon  had  a  fon  called  Henry  as  aforefaid ;  rc- 
folved,  that  Henry  has  a  right  to  this  land,  and  not  the  younger 
fon  of  A.  by  all  the  judges  of  England,     ift.  The  death  of  A. 
does  not  deftroy  the  recovery ;    for  the  writ  of  entry  ivas  return* 
Me  OS,  Mich,  and  the  recovery  has  relation  to  the  firft  day  of 

the 
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the  fcid  return^  which .  is  the  7th  of  Oftobcr,  the  day  of  the  ef- 
foigfti  and  A.  was  then  alive.  2dly.  The  younger  fon,  before 
the  recovery  executed,  was  feifed  of  ^t  firji  intail\  for  this  nvas 
net  hatred  before  the  recovery  was  perfe^ed  ;  yet  the  youngeft  fon 
fliall  not  have  this  land  :  for  after  the  execution  of  the  recovery  the  ' 
ddintaU  ceafes<^  and  the  {aid  new  //i/^/Y  limited  upon  the  ufe  of  the 
ttKXivtrj  Jhall  take  effeBy  and  the  youngeft  fon  is  in  of  this  fecond 
intail,  which  he  has  by  defcent  ;•  and  therefore  the  fon  of  the 
eldcft  fon  fhall  have  it,  and  avoid  this  defcent  to  the  younger 
fon.  3dly,  Although  A.  had  nothing  of  the  faid  fecond  intail, 
(bccaufc  it  was  not  executed  in  his  life-time)  5  yet  this  recovery  ' 
barring  the  fir  ft  intail,  the  faid  ufe  of  the  fecond  intail  defcends 
upon  the  fecond  fon;  which  is  again  devefted  by  the  faid  Henry. 
And  although  the  father,  viz.  A.  died,  and  had  nothing  in  the 
faid  ufe  or  intail  when  he  died,  yet  upon  the  original  limitation^ 
and  QngvDsX  agreement y  A,  was  to  be  tenant  in  tail  by  the  fecond  in^ 
tail.  As  in  cafe  of  an  exchange,  one  of  the  exchangers  enters 
and  dies,  and  the  heir  of  the  other,  who  had  not  entered,  enters 

.  after  his  father's  death  \  he  has  it  by.  defcent,  although  his  father 
had  nothing  in  it.  4thly-  The  recovery  aforefaid  (although  the 
land  was  in  leafe  for  years)  does  net  veji  any  freehold  in  the  reco^ 
veror  h^re  execution  of  the  recovery;  if  A.  had  died  before  the 
ejftngn^y^  the  recovery  might  have  been  avoided ;  for  there  was 
no  tenant  to  the  praecipe.  So  of  a  covenant  to  levy  a  fine,  the  death 
of  the  conufee  before  the  return  of  the  writ  makes  the  fine  le- 
vied erroneous;    for  the  original  writ   abates  by  fuch  death* 

Jenk.  249,  pi.  40. 

(QJ    Made  Good,  or  Void;  By  Matter  Expoft 

FaSio. 

!•  'DECOVEBT  agdnft  baron  and  feme^  by  writ  of  entry  in  thi 
Pi/^i  where  the  feme  is  tenant  in  tail,  and  they  vouch  over  5 
if  the  feme  dies  and  the  baron  furvives,  this  fhall  not  bind  the  ifTue 
in  tail ;  for  the  recon^ence  fliall  go  to  the  furvivor,  and  then  it 
fhaU  not  bind  the  imie  in  tail.  But  Brook  fays,  this  opinion 
does  not  feem  to  be  law;  for  the  recompence  fhall  go  as  the  firft 
hnd  which  was  recovered  fhould  go,  and  voucher  by  baron  and 
fbne  fhall  be  intended  for  the  intereft  of  the  feme.  Br.  Reco- 
very, pL  27.  cites  25  H-  8. 

2.  A  recovery,  fufiered  afteran  erroneous  fincy  fhall  barthe  ifl!ue  C(ted  Roll, 
in  tsul  from  ha^g  a  writ  of  error  to  reverfe  that  fine.     And  an  ?".  ?^'   g 
OToneous  recovery  fhall  bora  writ  of  error  of  the  fine ^  until  it  be  A"g.^c/ 
rcvcrfcd ;  but  a  void  recovery  is  no  bar.    Cro.  E.  390.  Pafch.  37  cited.- — 
Biz.  B.  R,  Barton  v.  Lever,  &  Al.  ^J^j/;^ 

tmntma  ricovery^  and  5  yeanpafled,  m  a  bar  to  defc&daBt'l  bnoging  t  writ  of  cnor.    Roll.  R< 
|7.Txm«  18  Jac.  B.  R,  Bcsneldv.  Bartlemew. 


Yoh.  XVIII.  S  (R)  Made 
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(R)     Made  Good ;    In  Equity. 

aCFreexn.  I.  t>ESOLVED,  that  whcrcas  A.  the  pcrfonthat  fuffercdflie 
Rep.  180.  -»X  i^ccovcry,  ws^tenantforlife  inpmntoflaw^  and  there  had 

wTfor?/  ^^^  ^^  agreement  {precedent  to  the  recovery)  by  the  anccftor,  fincc 
the  articling  AtdA^  for  fettling  of  the  premiflcs  fo  as  to  make  the  tenant  far  life  tt^ 
to  fettle  the  ^^/  ,•„  f^i^  ^^^  thc  recovery  fliall  bc  ^i  in  equity,  andJbtU 

faiuii°"A.  WO'**  ^P<^  '^  agreement.  Chan*  Cafes,  49.  Pafch«  16  Car.  a. 
]wd  a  cruft    Goodrick  V.  Brovm. 

in  tail  in  the 

cftatc,  ftod  therefore  the  Court  allowed  of  this  recovery  $  and  though  it  wai  objcfied  te  A. 
ought  to  have  firft  exhibited  hit  bill,  and  have  got  his  eibte  decreed  to  him  in  tail,  according  t* 
the  artidesi  yet  the  Court  made  no  anfwer  thereto,  but  decreed  as  above. 

See  Abr.  2.  A.  devifed  lands  to  B.for  life,  remainder  to  the  firft pn  of  B. 

^86  per*    ^"^  ^^  ^€\T%  male  of  his  body ;  and  fo  to  other  fons,  remainder 
HarcourtC.  to  J,  S,  and  J,  N,  for  their  lives y  in  truftfof  fecuring  the  feveral  rt' 
Trin.  it      mainders  before  limited.     A.  died.    B.  before  any  Jon  born,  bylcafc 
Frewin  v.     ^^^  relcafc  makcs  W.  H.  tenant  for  his  life,  and  fuflfers  a  com* 
Charleton.    mon  recovery ;  the  truftees  J.  S.  and  J.  N.  are  living.    It  was 
objeAed  m  favour  of  the  recovery,  that  B.  till  a  fbn  was  boroi 
was  tenant  in  tail,  and  that  the  eftate  to  the  truftees  was  §  re* 
mainder  after,  and  not  before  the  entail  to  B.  and  fo  is  barred 
by  the  recovery,  and  could  not  prefervc  itfelf,  much  lefs  could 
It  prcferve  the  contingent  remainders  precedent.     But  Finch  Ct 
decreed  to  the  contrary  ;   for  the  laty  will  marfball  the  fviU  ac- 
cording to  the  intent,  which  here  was  toprtferve  contingent  ^dtti% 
though  limited  in  place  after  the  contingencies,  and  fo  dull  be 
conftnied  before  them.    2  Ch.  Cafes,  10  Mich.  3 1  Car.  2.  Green 
▼•Hayman,  Rook,  &aL 

3.  Equity  will  never  affift  to  avoid  a  common  recovery,  upon 
]pretence  that  there  is  no  tenant  to  the  precipe,  efpecially  when  A^ 

fered  by  an  heir  at  common  lav)^  to  bar  a  voluntary  fettJement*    MSS* 
Tab.  Feb.  13,  1706.  Eyton  v.  Eyton. 

4.  A  fine  and  recovery  mentioned  only  two  mefuages^  but  the  im 
rfufes  mentioned  two  mefuages,  by  name  of  all  of  her  the  mefuageseftii 
Jaid  A.  in  S.    The  deed  of  ufes  ihaU  be  the  meafure  of  what 

pafies,  and  not  the  fine  and  recovery.    MSS.  Tab.  Feb.  1 3, 1 70& 
Byton  V.  Eyton. 

5.  Where  a  fine  and  recovery  is  offo  many  acres' in  S.  the  pai> 
."ties  interefled  fhall  have  their  eleBion  in  what  part  of  the  eftate  it 
ihall  operate,  MSS.  Tab.  March  27^1,  1723.  Lord  Bbneyv* 
Mahon* 

(S)    Bar.    Of  Hffbat  Things.    Or  of  what  it  totf 

t*  TTlicsof  an  acreoflandi        Of  anacreof  Zgm/ggwnrf<»tt 

■■■  water.     12H.  7.  4,; 0£ z  water-fit.     10  £.3.    -f4^ 

3.  842.  F.  N.  B.  foL  191.  (H)— -4y a/ij^«  mr'^b  vmter.  T: 


i 
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N.  B.  191.  (I.) Of  a  bailiwch     34  E.  3.  423. Of  an 

office.    27  H.  8.  12. *  Of  an  advowfen  of  a  churchy  or  of  the  •  See  Ib&b» 

4tb  part  of  the  tithes.     34  E.  3 . Of  a  portion  of  tithes.     Dyer, 

fol.  84.  pi.  83. Of  a  certain  parcel  of  land.     I)yer  84.  pi.  83. 

—Of  the  w^r^;/ of  land,  and  of  the  heir;  or  of  the  land 
only.  Reg.  161.  22  E.  3.  fol.  19.  WelVs  Symb.  tit.  Reco- 
veries 77.  a.  S.  2.  cites  as  above. 

2.  It  lies  of  all  manner  o{  eccUftaftical  or  fpiritual  profits  i  ?is  of 
reftories,  portions,  ^penfionsy  tithes,  &c.     Stat.  32  H.  8.  cap.  7.  ♦jj        . 
Of  all  and  all  manner  of  great  and/mail  tithes  within  the  vill  or  je  «^« 
hamlet  ofB.  in  the  pariih  of  A.  howfoever  growing,  happening,  ptnfoneJiv€ 
and  yearly  renewing  within  the  vill  or  hamjet  of  B,  in  the  parifli  '''^""'*  ^ 
of  A.  ThcL  lib.  8.  cap.  9,  S.  2. — ^Of  the  4/A  part  of  tithes  andoh^  ?  2i8**l 
/oriofi/of  the  parifli  of  St.  Peter,  &c.     16E.  j'^Olz  certain  por-  vcricjirc 
twn  of-  tithes  or  land  notfbewing  how  touch.     I  H.  4.  fol.  i.  Dyer,  common  af- 
fol.  84.  pL  83,  84,  85,  &  86.  Weft's  Symb.  tit.  Recoveries  77.  5lg.TRe. 
a.  o.  2.  cov.97.dtct 

5  Rep.  40.  Poph.  22.    2  Vent  32.  2  Roll.  Rep.  67.  See  pi  3.  in  the  Notes. 

3»  It  lay  in  ancient  times  of  a  hide4and  or  plough-land.     4  E, 

161.— Of  an  Oxland  or  oxgang.     6  E.  3.  291. Of  6  foot  of 

^in  lengthy  and  j^  in  breadth.     14  Aff.  13.— -Of  a  toft  or  fcite 
§fa  mil.     14  E«  3.       -Of  the  hundred  of  C.  and  bailiwick  of  B.  •  Poph.  tt. 

34E.  I. Oi'kpafiurefor^fbeeporoxen.     3  E.  3.  23.   4  E.  2.  ^^^^'  35- 

• Of  a  rood  of  lands.     3  E.  5. Of  an  *  advowfon.     34  E.  i .  Crocker 

Of  a  moiety  of  a  rood  of  land.     41  E.  3.         Of  ^fhop.     Reg.  and  York 

fo.  3.  a. Of  4  acres  of  alder-wood.    1 1  Aff.  13.' Of  turbary  ][l^^** 

by  the  name  of  moor.    8  E.  3.  387.    Weft's  Symb.  tit.  Recove-  40^  do**- 

rics  77.  a.  f.  2.  iii2'*Cafe. 

s.  c. 

S.  p.  pig.  of  Recov.  97.  citea  4  Rep.  74.— Writ  of  entry  en  le  poft  does  not  lie  of  an  advowpm.  II. 
311.  b.  pL  84.  in  the  Cafe  of  Andrews  v.  Blunt. — Common  recovery  may  be  of  an  aivwtpm  «6- 
pndant  to  a  manor.     Ibid.  Marg.  cites  Pafch.  35  Eliz.  B.  R. 

A  recotery  of  an  ddvow/on  or  ftenfion,  though  it  be  not  proper,  yet  being  fuffered  hath  been  ad* 
judged  good«  becaufc  it  is  but  a  common  aflfurance.  Cro.  C.  ■70.  in  the  Cafe  of  Favely  v.  Lafton. 
citet^Rcp.  40.  Dormer's  Cafe. 

A  common  recovery  is  held  good  of  an  advowfon,  and  no  reafoni  are  to  be  drawn  from  tha 
witat  or  the  catecntion  of  the  writ  of  feifm ;  becaufc  it  is  not  in  the  cafe  of  advcrfary  proceed* 
ingSy  but  by  agreement  of  the  parties,  where  it  is  to  be  pre  fumed  each  knows  the  other's  meaiw 
ing.     Per  North  Ch.  J.  a  Mod.  49.  Trin.  t7  Car.  a.  in  the  Cafe  of  Lever  v.  Uofier. 

Mr.  Pigot  iiiyay  that  it  muft  be  underftood  of  an  advowfon  appendant  to  a  manor ;  but  Ibyif 
be  does  not  fee  how  it  can  be  of  an  advowfon  i«  gro/s  fmce  the  parfon  has  the  freehold,  and 
therefore  it  ought  not  to  be  by  writ  of  entry  en  le  poft,  but  ky  writ  of  right  rf  mdvowfin ;  and 
baa  been,  and  10  praiAiicd,  unleis  by  fome  few  attomeyi|  who  an  without  knowledge  or  advice* 

4«  It  lies  not  of  a  ditchf  nor  of  a  pool,  nor  ofzfi/hery.  8  E  3, 
28 1  .■■  Nor  of  an  advowfon  of  tithes  of  a  carucate  of  land.  Reg. 
fol,  ap.        Nor  oi  common  If  pafiuro.    27  H.  8.  fo,  la* 

Nor  oi^hversn    2  £•  3« Lies  not  of  an  oxland  or  oxgang  tf 

warjb  grfund.     13  E.  3.  fp*  3. rNor  of  homage  andfeaTty^  nor 

€/[  fervices  to  be  done.    6  E.  a. -Nor  of  Tifelion  or  ridge  of 

land,  for  the  uncertainty  \  becaufe  a  felion  fometimes  contains  ^ 

an  acre^  fometimes  more^  ibmetimes  lefi.    E.  i.     ■    Nor  of  a  ,-,  cfnor^ 

gturiem^  ^coitage^  or  croft.    14  AC  13.    8  H«  (S.  3*   %%  £•  4*  'S*  i^^^  <"  ^t 

S  a  ---Nor 
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•nd  there-  Nor  oi  z  jard  land.     13  E.  3,         -Nor  of  a  quarry ^  a  mntf 

mM*r^^  or  mtfflrf.     13  E.  3*.  for  they  arc  not  in  dcmefnc,  but  profit 
very  cannot  Only. — Nor  of  an  upper  chamber.     3  H.  6*  fo.  i.     Weft's  Symb. 

bcfuffcrcd     77.  b.  f.  3. 

of  It,   M  It         '  '  "^ 

nay  of  a  meiTuage.    Quod   fuit  concelTum.    Sid»  17  &  18.  Hill,  it  Ctr.  t.  in  tbe  Cafeo^ 
Hill  V*  Bimsing. 

I 

5.  A  common  recovery  may  be  of  an  hofwur^  ijland^  harw]^ 

eaple^   mejfuage^  curtilagey  dove^houfe^  land^  meadow^  pafture^  un* 

denvoody  chapel^  river^  county^  warren^  reBory^  view  ef  frankpleigiy 

nvmfy  ejhrayj  felons  goods,  deodands,  furze,  heath,  moor,  tithe,  &c. 

Pig.  of  Recov.  96. 

And  the  re-      6.  A  recovery  had  after  an  erroneous  fine  fhall  bar  the  iflbe  in 

thou^  <rrtfu  *^^  from  having  a  writ  of  error  to  reverfe  tbefine.    Cro.  £«  388f 

wwjf  (ball  Pafch.  7'Eliz.  B.  R.  Barton  v.  Lever. 

bar  alfo  a 

writ  of  error  of  the  fine»  until  it  be  reverfed.     But  a  void  reccvery  is  no  bar.     Ibid. 

If  moTt-  7,  If  mortgagee  fuffers  a  recovery  and  vouches  the  mortgagor,  aod 

rwovcrv"  ^^^  mortgagor  vouches  a  ftranger,  the  conation  is  not  gone.  Arg. 
the  eftate  of  RolL  Rep.  2 1  p.  cites  P.  34  £L  in  C.  B. 

the  mort- 
gagee remain!  untouched  by  the  recovery  ;  becaufc  his  right  to  the  land  mortgaged  it  only  r«Af< 
teral^  *  and  if  the  condition  be  performed,  the  mortgagor  may  enter,  notwithfbnding  the  reco- 


very againft  the  mortgagee.     Per  Montague  Ch.  J.    a  Roll.  Rep.  tat.  Mich.  18  Jac.  B.R.  in 
the  Cafe  of  Fell  v.  Brown. 

•  [  219  ]      8.  Dower  is  not  barred  by  a  common  recovery.    Arg.  4  Lc, 

152*  in  Capell's  Cafe. 
So  if  temAfU       9,  A.  was  tenant  in  tail,  with  power  to  make  a  jointure,  anc 
'p'Jlr^'^   fuffered  a  recovery  to  the  ufe  of  himfelf  in  fee,  and  whether  hj 
make  a  join-  this  the  powcr  fhould  be  deftroyed,  was  the  queftion.     And  it 
iure,  fuffers  was  rcfolvcd  by  the  whole  Court,  that  it  was ;  that  a  recovery 

recwTrT  U  ^^  ^^^  ^^^7  ^^^  ^^^  cftate,  but  all  powers  annexed  to  it ;  for  the 
was  held*,  recompenqp  in  value  is  of  fuch  ftrong  confideration,  that  it  fervcs 
that  the  as  well  for  rents,  poifibilities,  &c.  going  out  of  and  depending 
Scftily^  upon  the  land  as  the  land  itfelf.  Vent.  225.  Mich.  24  C?r.  2. 
yet  a  ce/u^   B.  R.  the  King  V.  Melling. 

ierdi  pOTuer 

(as  for  an  executor  to  fell  bnd)  cannot  be  deftroyed,  according  to  Diccs's  Cafe,  1  Rep.    Bvt 


recovery  being 
the  power.     Ibid.— —a  Lev.  61.  S.  C. 

•  Roll.  Rep.  10,  If  lejfeefor  years  b  made  tenant  to  the  precipe  for  iufiering  a 
ro^  and  common  recovery,  his  term  is  not  extinguiflied  %  becaufc  it  was 
Curfonv.  in  him  for  another  purpofe.  Per  tot.  Cur.  Mod.  187.  Pafch. 
Farmer  and  26  Car.  2.  Fountain  V.  Co<^. 

ferrars. 

s.p.byAa->  n.  If  there  be  a  limitation  of  a  ig^  1^^  tfMN&Mfr^  andf^fHT 
a!^  w-  ^fil^ff^^  ^  recovery,  that  it  will  not  deftroy  the  concfitioo,  be- 
lIuL  4t      ^!^^  ^beefiaU  is  charged  witb  it  \  for  the  recoveror  can  have  the 

dbtt 
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eftatc  no  otherwife  than  he  that  fuffered  the  recovery  had  It,  and  El«-  C  B. 
licrcfbre  there  is  an  aft  of  parliament  to  enable  rccoverors  to  JJ  p^^'J^ 
diftrain  without  attornment ;  therefore  fo  long  as  any  one  comes  CharneiL' 
m  by  that  recovery,-  he  comes  in  continuance  of  the  eftate  tail ; 
and  by  coming  in  fo,  he  is  liable  to  all  the  charges  of  tenant  in 
tail.    Per  Hale  Ch.  J.  Mod.  109.  Pafch.  26  Car.  2.  in  the  cafe 
ofBcnfonv.  Hodfon. 

12   Perpetuities  cannot  be  barred  by  a  common  recovery,  &c« 

bccaufe  they  have  no  dependence  on  the  particular  ejlate.     Per  Powell 

J.  12  Mod.  282  cites  it  as  adjudged  in  the  cafe  of  Pell  v.  Brown^ 

13.  Money  to  he  raifed  after  the  determination  of  an  eftate  tail  may 

be  barred  by  a  common  recovery  fuffered  by  the  tenant  in  tail. 

iut  otherwife  ivhere  the  eflate  firfl  limited  is  a  fee  ;  as  to  A.  and 

his  heirs,  provided^  \f  ^^  dies  ivithout  ijfue  of  his  bodyj  then  he  gives 

200/.  to  B.  to  be  paid  within  6  months  after  the  death  of  A. 

and  in  default  of  payment  as  aforefaid,  then  he  deviled  the  lands 

to  B.  for  payment ;  for  in  this  laft  cafe,  the  eftate  being  a  fee> 

no  recovery  can  be  fuffered  thereof,  and  confequently  there  may 

DC  danger  of  a  perpetuity.     See  Wms's.  Rep.  2©o.  in  a  note  of 

the  reporter  on  the  principal  cafe  there  of  Nichols  v.  Hooper, 

Pafch.  1712.  and  Lev.  35.  in  Trin.  13  Car.  2.  B.  R.    Gooding 

v»  Clerk. 

14.  It  may  be  of  a  rent  de  now ;  and  therefore  if  one  grants  a  Lev.  144, 
rent  to  B.  remainder  to  C.  in  tail,  by  a  common  recovery  the  S.  C 
remainder  to  C.  may  be  barred.    Sid.  285.  Pafch.  1 8  Car.  2.  B. 
R.  Smith  V.  Farnaby. 

(T)    Bar^  or  Transfer  of  what  Eftatc.  [  aao  ] 

I*  I F  there  be  a  tenant  in  tail  remainder^  for  years^  Hale  Ch.  J.  Refolved 

faid,  it  was  doubted  9  Eliz.  if  recovery  by  the  tenant  in  tail  f**^JJ^*"«'3^ 
(hoold  bar  the  Icafc  for  years  \   becaufe  it  was  faid  that  no  re-  jjiifcci!  ^ 
compence  in  value  could  go  to  it  being  a  chattle,  but  conflant  1  Rrp.  63. 
experience  has  been  that  the  leafe  fliall  be  barred.     2  Lev.  30.  ^5^"'* 
Mich.  23  Car.  2.  B.  R.   in  the  cafe  of  Hudfon  v.  Benfon  and  ^^ 
Baron. 

2.  A  man  made  a  gift  in  tail  determinable  on  non^yment  of 
looo/.  by  donee,  the  remainder  over  in  tail  to  B.  with  divers 
other  remainders,  tenant  in  tail  before  the  day  of  payment  of  the 
1000 A  fuffers  a  common  recovery,  and  doth  not  pay  the  loooA 
Tet  becaufe  be  was  tenant  in  tail  when  he  fuffered  the  recovery, 
by  that  he  had  barred  all,  and  had  an  eftate  In  fee  by  the  reco- 
very. Per  Hale  Ch.  J.  Mod.  in.  Pafch.  26  Car.  2.  in  the  cafe 
of  Benfon  v.  Hodfon. 

3.  If  tenant  in  tail  be  with  a  limitation,^^  long  asfuch  a  treefball  «RoU.  Rep. 
JIandf  a  common  recovery  vrill  bar  that  limitation.  Per  HaleCh.  JJJ^  ^ 
Jf*  MxL  1 1 1.  Pafch.  %6  Cur.  2«  in  the  Cafe  of  Benfon  v.  Hudfon.  the  fee  u 

btrred  \  but 
Mouatagoe  Ch.  J.  coutn. 

S3  4-  In 
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4*  In  fome  cafes  an  eftate  that  is  to  take  commencefnent  upi  i 
contingency  after  determination  of  an  eflate  tail  cannot  be  barred  j 
as  \{  A,  Jeifed  in  fee  makes  a  ieafe  for  looo  years  to  commence  ajttr 
B^s  death  without  iffucy  and  then  a  gifi  in  tail  h  made  to  B.  and  the 
heirs  of  his  body;    B.  cannot  bar  this  Ieafe  for  years,  becaufeit 
was  a  charge  upon  the  land  before  the  eftate  of  tenant  in  tail  was 
created.     Cited  by  Hale  Ch,  J.  Fjeem.  Rep.  364.  pi.  466.  as  hdd 
;n  Clark's  Case,  and  faid  that  this  was  Judge  Bartlett's  contri- 
vance ;  for  if  the  Ieafe  for  years  had  been  created  by  the  fame 
conveyance  with  the  eftate  tail,  It  was  held  in  that  cafe,  that  it 
might  have  been  barred  by  a  common  recovery. 
>    5.  A  covenant  to  flandfeifed for  20  yearsy  t'^maindertothe  heirsof 
the  body  of  the  covenantor  is  an  executory  remainder,  and  to  be  barred 
by  a  common  recovery.     Arg.  4  Mod.  257.  Hill.  5  W.  &  M. 

fif  f^To  ^*  ^'  "*  ^^^  ^^^  ^^  Goodnight  v.  Comifh. 
18a.  S?C.  ^      ^«  N.  S.  devijed  land  to  his  neice  M.  B.  and  the  heirs  male  ofltr 
according-    body,  upon  condition  thatfhe  marry  imth  and  have  iJTue  male  by  cne/uT" 
^  named  Searle,  and  in  default  of  both  thefe  conoitions,  he  devifcd 

it  to  E.  C,  in  the  fame  manner^  and  in  default  thereof /^  G.  S.  for 
60  years  if  he  fo  long  live,  remainder  to  the  heirs  male  of  the 
body  of  the  faid  G.  and  their  iflue  male  for  ever  \  M.  and  E.  to- 
gether with  £'s  hufband,  joined  in  a  fine  to  make  J.  S.  tenant 
to  the  prsecxpe,  who  vouched  the  faid  M.  and  E.  and  her  huf- 
band, and  alfo  the  wife  of  the  teftator,  and  her  hufband,  ((he 
being  again  married)  and  voudied  them  all  jointly,  and  they 
vouched  the  common  vouchee,  and  fo  a  common  recovery  was 
had ;  adjudged,  that  this  is  a  good  eftate-tail  in  both  M.  and  £• 
and  though  the  words  are  exprefs  words  ofcondition^  yet  thsj Jbdl 
he  taken  to  be  a  limitation ;    fo  that  the  meaning  of  the  teftator  is, 
if  fhe  hath  no  ifTue  male  by  a  Searle,  then  the  eftate  fhall  remain 
over ;  that  the  eflate  tail  in  this  cafe  doe?  not  ceafe  by  marrying 
one  who  is  not  a  Searle,  becaufe  the  remainder  wer  is  limited  in  A- 
fault  of  both  conditions ;  for  they  may  furvive  the  firft  hufband,  and 
afterwards  marry  a  Searle,  becaufe  there  is  zpoffiMity^  as  bng  as 
they  live.    If  the  eftate  had  been  to  M.  and  the  heirs  male  of  her 
body  to  be  begotten  by  a  Searle,  provided  and  upon  conditioQ 
that  if  fhe  marry  any  but  a  Searle,  that  then  the  lands  ihall  re- 
^  main  to  W.  R.  and  his  heirs ;   in  fuch  cale  a  common  recovery 
I   22'   J  before  marriage  would  bar  the  eftate  tail  and  remainders,  and 
the  marrying  afterwards  with  another,  would  not  avoid  the  ttffh 
very;  and  the  Court  took  a  difference  between  a  collateral  con- 
dition, and  a  condition  running  with  the  laiuL     2  Salk.  570* 
Trin.  3  Annae  B.  R.  Page  v.  Hayward. 

(U)    "tenant  to  the  Pracipe.    Necejfary  in  wliat 

Cafes;  And  why. 

Pig.ofRe.  '•  ^HOUGH  there  be  w/«wirf^/A^^<(fr5pr,  yet  the  rccov«^ 
€«v.5^.fay«         ^    is  gpodbjvrzj  of  (fioffelffgainfl  the  forty  itaitSi^^ 
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IliGOghnot  againft  remainder  men,  ftrangers,  &c.  Per  Cun  10  thithc  finds 
Mod.  45.  Mich.  10  Annae  B.  R.  in  Ld.  Say  and  Seal's  Cafe.  fcjj,^' u^ 

books,  but  he  tsket  it  to  be  jukcrt  he  thatjufftrs  the  recovery  is  tenant  injee  \  for  cftoppel  bind  not 
the  iflue  in  tail  becaufe  he  claims  paramount  per  formarti  doni. 

Plowdcn  in  ManxweH's  Cafe  elaborately  urges  this  point,  and  endeavours  to  prove  that  a  com* 
moa  recovery  may  be  good,  where  there  is  no  tenant  to  the  precipe ;  now  all  his  arguments 
fecm  to  centre  in  this,  that  all  panics  and  privies  to  the  recovery  are  eftopped,  to  fay  there  was  no 
tenant  to  the  przcipc  againfl  the  admittance  qn  re  ord;  but  it  is  plain  that  eftoppcts  hind  not  the 
ijke  in  tail\  and  the  law  is  now  fettled,  that  if  there  be  no  tenant  to  the  praxtpe,  the  common  reco- 
very  is  void,  and  the  iflue  in  tail  mayfulfify,  that  is  reverfe  it  for  this  error ;  for  the  recovery  in 
▼alus  gdies  to  him  that  has  the  lofs,  or  lofes  the  tenancy ;  and  he  that  lofes  may  aver  againft  a 
ftrungcr  that  he  loft  nothing,  fo  (hall  recover  nothing ;  and  if  To  a  fortiori,  the  iflfue  m  tail  who  comes 
P^raneumt  a/I  eonclu^nSf  and  eftoppels  may  aver  nient  tenant  tempore  brevis»  Pig.  of  Recov.  32^ 
33,  cites  3  R.  5.  6  60.  a.  .la  Edw.  4.  la.  19  Cro.  Car.  309.  Cro.  E.  ai.  Mo.  255.  4  Le.  23. 

But  if  one  that  has  a  remainder  in  fee  fuffers  a  common  recovery,  it  binds  and  eftops  his  heir, 
dioo^h  there  is  no  tenant  to  the  praecipe.  Pig.  of  Rccov.  33.  cites  Stiles  320.  Cro.  J.  ti.  Ani 
that  III  a  writ  of  right  a  recovery  may  be  good  without  a  tenant  to  the  prxcipe.  1  VenL  360.  by 
Serj.  Maynard  Arg. 

But  in  a  tuarrantia  charts,  he  who  brings  the  writ  muft  be  tenant  of  the  land  the  day  of  the  writ 
jMirchafcd ;  and  it  is  a  good  plea  to  fay  nient  tenant  jour  del  brief  ;/o  if  one  reteafe  with  warranty^ 
be  may  vouch  him  that  relealed :  but  it  is  a  good  plea  to  fay  releafee  had  nothing  ^  the  time  of  the 
celeafe.     Pig.  of  Recov.  33,  34.  cites  Hob.  ai.  84. 

A  tenant  to  the  praecipe  is  neceflary,  becaufe  the  eftate  tail  of  the  vouchee  ts  barred  only  in  re* 
{pc6t  of  the  aflets  recovered,  or  which  by  poflibility  may  be  recovered  in  value  ;  now  till  the  de» 


recovery  can  he  had  over  in  valne,  and  confifuently  no  recompence  to  bind  him,  and  fo  the  recovery 
can  be  no  bar.     Pig.  of  Recov.  31,  32. 

Jnd  to  inforce  this,  Littleton  in  Taltarum's  Cafe,  fays,  when  there  is  no  tenant  to  the 
vrxcipe  there  is  no  recovery^  becaufe  there  is  none  againft  whom  Uie  demandant  may  recover  tha 
iaad,  and  a  recovery  proves  not  the  tenant  feifed,  but  fuppofes  it.    Pig.  of  Recov.  3a. 

2*  If  there  be  tenant  for  life  remainder  in  tail,  remainder  in  *  See  (d^ 
fee,  if  he  in  remainder  in  tail  fuffers  a  common  recovery,  it  bars  ?'*  *'  ^^J** 

%  •■     •  *•  %  .  *         .r  t     .      fcemstobe 

not  the  entail,  becaufe  no  tenant  to  the  praecipe ;  but  if  he  m  the  cafe  re- 
remainder  in  fee  fuffers  a  recovery  that  bars  his  heirs.  Pig.  of  fcn-ed  to  in 
Rccov.  37, 13.  cites D.  252.  *  2  Roll's  Abr.  395.  Mo.  356.       2^"ri,c^'' 

other  references  feem  to  be  mifprinted. 

(W)     tenant  to  the  Precipe.     Good^  or  not. 

ft 

!•  TF  a  man  makes  a  leafe  fir  8  years  upon  condition  that  if  the 
*  UJ]^  does  not  pay  20  /.  within  2  jears  next  after ^^  the  leJfeeJbaU 
bane  fee  s  the  termor  cannot  be  imineaded  by  praecipe  quod  red- 
cbt  before  the  leffor  has  failed  of  payment ;  for  he  has  only  a 
term,  and  no  firanktenement  before  failure.  Feoffinent  de 
Terres.  pL  71,  cites  12  £.2. 

2*  Baron  and  feme  jointenants  of  a  manor,  remainder  to  the  r  222  1 
bdrs  of  the  body  of  the  hufband.  Remainder  to  H.  N.  in  tall. 
A  recovery  was  (iiffered  by  baron  alone  of  all  the  manor,  in  which 
be  was  tenant  to  the  praecipe,  without  naming  the  wife.  H.  N. 
dies  I  baron  dies  without  iffue ;  feme  dies.  Refolved  upon  error 
tsronght,  that  as  to  the  moiety  of  which  the  feme  was  tenant  for 
life,  the  recovery  was  no  bar  againft  the  iffue  of  H.  N«  For  as 
to  that  the  baroti  was  not  a  tenant  to  the  praecipe,  but  the  reco* 
▼07  operated  by  way  of  eftoppel  oni^i  which  could  not  bind  the , 

S4  ijfue 
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tjfue  in  iailf  who  claim  per  formam  donu     3  Rep.  13.  b.  Triiu 
25  Eliz.  Marquifs  of  Winton's  Cafe. 
And.  16a.         J.  Lands  were  rendered  by  fine  to  boron  and/erne,  andtkekirt 
cf  the  bcdy  of  the  barony  remainder  to  J.  S.     The  baron  aionc 
during  the  life  of  the  feme  cannot  make  a  tenant  to  the  prxdpc 
Mo.  210.  Trin.  27  Eliz.  Owen's  Cafe,  alias  Owen  v.  Morgan. 
The  alien         ^,  An  alien  tenant  in  tail,  remainder  in  fee  to  J.  S.  fiiffcrs  a 
teiunt  to      recovery  to  his  own  ufe  in  fee,  and  then  an  office  is  found;  the 
the  praecipe  remainder  is  barred,  and  the  king  ihall  have  the  fee  fiffipk. 
tiii  office       Goldfb.  102.  pi.  7.  Anon.  - 

found.  Arg.  ^      ' 

to  Mod.  124.  Hill.  1^  Ann.  C.  B.  in  the  Cafe  of  Thornby  ▼.  Fleetwood. 

5.  If  baron  and  feme  zrcfeifedoftie  wife's  land  for  life  oftiewfe 

remainder  to  hu/band  and  wife  in  tail,  and  the  baron  bargains  and 

fells  the  land  by  deed  inroUed,  and  a  prxcipe  is  brought'  againft 

the  bargainee,  and  he  vouches  them  in  remainder,  it  is  a  good 

recovery  to  bar  the  eftate  tail.    Brownl.  36.  Anon* 

A  perfon  6.  Tenant  in  tail,  remainder  in  tail,  remainder  in  fee.  Temuii 

attained  11    /^  ^^y  ^^  attainted  of  treafons,  the  king  granted  tie  efiate  to  A, 

nant  to  the    ^bo  bargained  and  fold  by  deed  to  B.  [to  make  him  tenant  to  tbe 

praecipe  un-  praecipe  J  then  B.f offered  a  recovery ,  in  which  the  tenant  in  tailvfas 

found  ""a  w«^*^^j  ^"^  ^^^  ^^  ^^^  ^^^  inrolled.  The  Ld.  Ch.  J.  Hobart 
to  Mod.  was  of  opinion,  that  this  did  not  bar  the  remainder  i  becaufe 
194.  in  the  before  inrolment  nothing  pafTed  but  by  condufion  only ;  and  the 
Thornbv  v  bargainee  was  no  lawful  tenant  to  the  praecipe.  Godb.  218.  pL 
ricctwood."  314.  Mich.  II  Jac.  C.  B.  Anon. 

—The 

bargain  and  file  whereby  the  tenant  to  the  praecipe  was  made  was  net  inroUed  till  aJUr  tke  rectverj 
was  com  pleated ;  Lord  C  Talbot  faid,  as  to  that,  if  the  Lord  Hobart's  opinion,  aa  oitA  froM 
Godbok's  Reports,  had  been  law,  fome  judicial  authority  would  certainly  have  followed  it ;  if 
there  be  no  inrolment,  then  the  bargain  and  fale  are  void  ;  bat  if  there  be  an  inrolment  within  fix 
months,  then  it  it  good  by  relation.  Cafes  in  £qu.  in  Lord  Talbot's  time.  167  Hill.  9  Geo.  •• 
Sir  John  Robinfon  v.  Conjyns. 

£ut  if  the  7.  If  A.  be  leffee  for  life,  the  remainder  to  B.  in  tail,  and  a 

brought "  pracipe  is  brought  againft  B.  if  B.  gets  ^  furrender  from  Uffeefir 

againft  /f-  Hfr,  Sit  any  time  before  the  recovery,  it  is  a  good  recovery,  apjl 

nant  for  life  the  praecipe  Is  now  made  good.    Noy  126.  Anon. 

0ftd  return^ 

der-man  in  tail^  and  they  vouch  the  common  vouchee,  it  is  no  bar  to  the  eftate  taiL  Cro.  E.  €79. 
Pafch.  41  Eliz.  Leech  v.  Cole.— —If  tenant  for  life  furrender  to  the  immediate  remaindcr-aiaB, 
who  fufiers  a  recovery,  the  remainder  is  barred.     And  276.  in  Calie  of  Wifeman  v.  Jennings- 

H^.  196.  8.  If  infant  by  his  guardian  fuffers  a  common  recovery,  he 
being  tenant  to  the  praecipe,  this  £haU  hind  him.  Ley.  829  83. 
Trin.  15  Jac.  Blunt's  Cafe. 
If  an  infmi  p,  Tlxc  father  purchafes  land  in  hisjo^s  name^  an  in£vit  of  \^ 
nantto  the  y^ars,  ancl  hc  would  have  fuffered  a  recovery  as  tenant  to  the 
precipe,  be  praecipe,  but  the  Court  would  not  fufier  him.  Hct*  163.  Micb* 
candoitno  6Car.C.B.  Anon. 

otberwife 

tbiii  by/ar  ^rfeofmtni,  Once  all  other  deed«  made  by  an  inftat  tie  void.  FJf*  of  Bcovr.^ 

lOt  A 
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io.  A  Uafe  was  m^Atfir  life^  but  livery  being  made  on  the  fame  But  this 
iey  it  bore  date^  it  was  void.     The  lejfee  entered  and  paid  the  rent  >^»  ■f««'- 
as  it  grew  due  ;    the  UJfor  dud ;    his  odr  ('without  entry)  fuffers  a  •^J'^*^ 
receiverf.    It  was  infifted  that  the  leilee  was  no  diiieifor  but  a  abfoiute 
tenant  at  will,  his  leafe  being  void;  but  if  he  had  been  a  diiTeifor,  difleirm, 
yet  die  heir  having  fuffered  a  recovery,  he  and  all  claiming  ^^    . 
under  him  are  eftopped,  to  fay  that  he  was  not  tenant  to  the  tcredcUim- 
freehold.     And  to  that  opinion  the  Court  inclined ;    and  judge-^  i°g  b>' 
menc  nifi  caufa.    Cro.  C.  388.  pi.  21.  Mich.  10.  Car.   B.  R.  ^^^w  j^ 

Bull  V.  Wyatt.  had'beea 

othcrwife 

had  he  claimed  as  kffee  df  niilL  Roll.  631.  PiHeUin  (I)  pi.  7.  Kenelra  Digby  v.  Jordan.  —  Soc 
Efioppel  (£)  pi.  3.  and  (K)  pL  3.— -S.  C.  of  Ball  v.  Wyat,  cited  Pig.  of  Recov.  124.  Andiayt 
he  fiads  in  fcvoal  of  the  law  hooka  it  is  Ciid,  that  in  fome  cafes  a  recovery  may  be  gofd  without 
•  tenant  to  the  pnecipe  hy  ejl9ppd\  but  (ays  he  tak^  this  to  be  where  he  wno  luiEers  the  recovery 
is  tenant  in  fee ;  for  eftoppeit  bind  not  the  iifue  in  tail,  becaufe  he  claims  paramount  per  formaa 

doni,  and  that  fo  is  this  Cafe  of  Bull  v.  Wyatt. Pig.  of  Rccov.  199.  cites  &  P.     Per  Holt 

Ch.  J.  Trin.  3  Ann.  B.  R.  in  Cafe  of  Page  v.  Hayward. 

1 1.  If  a  bargain  andfale  of  lands  be  made  to  A.  and  his  heirs,  the  ^  pl-  ^ 
bargainee  has  an  eftate  before  entry^  and  is  a  good  tenant  to  the  {^^[^ 
praecipe  in  a  common  recovery.     Per  Bridgman.  Cart.  78.  Trin. 
18  Car.  2.  C.  B«  Thomafin  v.  Mackworth. 

12^  A.  tenant  in  taii,  remainder  to  B.  in  tail.  A*  made  a  leafe  to  S.C.tMoi. 
y.  S,  rendering  apefper-corn  rent^  and  afterwards  a  releafe,  in  order  «49-  "d «% 
to  make  him  tenant  to  the  praecipe  to  fuffcra  common  recovery,  j^^JZ^ 
in  which  A.  was  to  be  vouchee.  A  recovery  was  afterwards  mentioned 
had  to  the  ufe  of  A.  and  his  heirs.  It  was  infifted,  that  there  ^^^jj^*^}* 
was  no  good  tenant  to  the  praecipe ;  for  the  leffee  never  entered,  [^^  rei^'ie^ 
and  the  reiervation  of  the  pepper^Kom  is  mtfufficknt,  being  to  be  thereupoa 

Eid  out  of  the  profits  of  the  land,  and  it  b  a  thing  of  no  value.  J^"  i^***^ 
orth  Ch.  J.  was  of  that  opinion,  and  diftinguifhed  between  an  ^o^^^^ 
aflignment  of  an  eftate  for  life  or  years,  and  a  grant  of  a  leafe  for  derations^ 
years  by  one  feifed  in  fee-fimple  5  that  in  the  firft  cafe  the  te-  "jg^^d* 
sure  and  attendance,  and  being  fubje£l  to  the  ancient  forfeitures  judgment 
and  payment  of  rent,  if  any,  is  fufficient  to  veft  an  ufe  in  the  was  given 
affignee  ;  but  in  the  other  cafe,  unlefs  the  Icffor  gives  poflcflion,  ^^^^^ 
and  the  lefiee  enters,  the  leflbr  muft  raife  an  ufe,  and  the  land  the  word 
muft  be  united  to  it  before  a  rent  can  refult  out  of  it.    But  (pnt)  in 
Windham  J.  faid  that  this  being  in  the  cafe  of  a  common  reco-  ^q]*^^ 
very,  we  muft  fupport  it,  if  poftible,  and  that  in  the  cafe  of  the  land 
Sutton's  Hofpital.     lO  Rep.  34.  a.  the  refervation  of  lad.  was  PJf^.^v^^X 
hdd  to  be  a  fufficient  confideration  to  raife  an  ufe  to  the  hofpi-  ^^J^ 
taly  which  b  as  inconfiderable  in  refpeft  to  a  great  eftate  as  a  don  of  • 
pepper-corn  b  to  thb.    The  other  two  juftices  delivered  no  P«PP«- 
Ofunion.     And  at  another  day  North  Ch.  J.  faid  he  had  viewed  ^^^ 
the  precedent  of  Sutton's  hofpital,  and  tluit  there  the  referva-  deration  to 
tion  of  a  rent  was  mentioned  in  the  deed  as  a  confideration,  ™^  ^  ^ 
which  he  faid  would  perchance  make  a  difierence  between  that  j^commmi 
caie  and  thb.    But  the  Court  would  further  advife*    Mod.  262.  recovery  \ 
fria.  29  Car.  2.  C.  B.  Barker  v.  Keate.  i^ebLg 

the  ftitirte  of  diBS»  dKR  WM  M  aecd  of  an  aftiiil  catry  ta  nake  tlM  ^^ 

-  '  isktiiBi 
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teleafe ;  for  by  virtue  of  the  iUtiite  he  (lull  be  adjud^d  to  be  in  adual  pofTei&on,  jnd  (b  a  gcpod 

tenant  to  the  praecipe ;  and  judgment  accordingly  in  Mich,  term  following. ^.  C.  Fxecm. 

Rep.  249*  pi*  s66.  and  there  pag.  153.  North  Ch.  J.  faid,  that  if  the  truth  of  this  cafe  had  beea 
found  by  the  verdidl,  there  would  have  been  no  qucftion  in  it ;  for  this  recovery  waa  to  fuppoit 
•  moitgage«  though  it  was  not  Ip  found ;  and  that  would  have  been  a  fufficient  conGdemicm. 

Skin.  3 Pan-       13.  K  Jbranger  may  be  tenant  to  the  praecipe  nmih  the  iinant 

d'^^S  &''  '^  ^^^'  though  the  ftranger  had  nothing  in  the  land  ;   far  the 

^'    '         recompence  in  value  ihaU  go  to  him  that  loft  the  eftate,  and 

being  a  common  ailurance,  it  is  tp  be  favoorably  espouiided. 

,Vent.  358.  Mich.  33  Car.  2.  Anon. 

Vent.  357,        14.  A.  tenant  in  tail^  remainder /^  B*  in  tail^  remainder  OTer, 
358.  Anon,  gp^   ^  ^^^  ^  i^^j^  ^^  J  gj-^^  ^jy^  i^j^  ^jrj  g  ^^^  warranted  by 

S  C  adior- ^^^  ftatute,  and  dies  without  Ifue,  leaving  B.  in  remainder  bis  beir^ 
mtur;  but   to  whom  the  revcrfion  in  fee  defcends.    B.  (being  now  tenant 
vhat  is  in-    in  tail  with  remainder  in  fee)  ieafes  to  W.  R.  (living  J.  S.)^^  5)9 
k'^hf  pi'^  y^^*  '^  commence  after  the  death  of  J.  S.  referving  rent.      7.  & 
renthefcs  is  furrenders  to  B.  (and  C.  ajlranger)  upon  condition^  and£esm    Then 
in  Skin.  a.  3.  ^ precipe  is  brought  againft  B.  {and  C.  the  ftranger)  and  a  rccoTcry 
yLr^^"^.   ^'^^  ^^°8^^  voucher  had  (to  the  ufe  of  B.  and  her  heirs,  and 
3^g.'      '    afterwards  the  condition  is  broken  and)  J.  S.  the  lefiee  enters* 
(B.  grants  the  reverfion,  and  afterwards  J.  S.  di^)  the  de- 
fendant the  heir  of  B.  diftrains  for  the  rent,  and  W.  R.  the 
now  leflee  brings  a  replevin  ;  and  upon  an  avowry  and  plead.* 
ings  thereupon  this  cafe  was  difclc^ed  to  the  Court  of  C.  B* 
and  judgment  given  there  for  the  avowant;    and  now  opoa 
error  brought  that  judgment  affirmed  in  B.  R.     And  the  Court 
held  plainly  that  B^s  accepting  the  furrender  was  no  remitter^  as 
likewife  that  fhe  being  tenant  to  the  praecipe,  the  recovery  did 
not  bind  the  eftate  tail,  ihe  not  being  feifed  at  the  time  of  the  rea^ 
very  of  an  ejtate  tail,  but  of  a  defeq/ibiefee  ;    but  if  fhe  had  come  in 
as  vouchee^  k  had  barred.     Skin,  a  &  62.  Mich.  33  &  34  Car.  2. 
B.  R.  Paulin  v.  Hardy, 

1 5.  Tenant  to  the  praecipe  in  a  common  recovery  tvas  made 
by  a  fine*  After  the  recovery  fulFered  the  fine  was  reverfed^  yet  it 
was  held  a  good  recovery  \  for  there  was  a  tenant  to  the  precipe 
at  the  time.  2  Salk.  568.  Pafch.  5  W.  &  M.  B.  R.  Loyd  v. 
Evelin. 

i6.  An  eftateper  auter  vie,  though  it  be  nuide  aflets  by  29  Car. 
2*  yet  it  remains  flill  a  freehold,  and  the  adminiffarator  is  tenant 
to  the  praecipe.     Arg.  Comb.  389.  Mich.  8  W.  3.  B«R.   Old- 
ham v.  Pickering, 
G.  Equ.  R.      1 7.  A  fine  levied,  and  a  common  recovery  fnfiered,  wherem 
Ibid.  1  lilt  *^^  conufee  was  tenant^  but  no  ufes  of  the  fine  were  declared*    Jl  was 
the  bottom,  held  that  at  the  common  law  the  ufe  was  always  intended  to  be 
cit«  Trin.    to  the  conufee,  and  that  he  was  in  by  the  fine  mimediately,  and 
to  NOV.     ^^  *  fP^  tenant  to  the  praecipe.     And  that  the  ftatute  rf  firands 
Buck-        extends  only  to  ufes  to  a  third  perfon.     2  Salk.  676.  Pafch.  8 
RiDCE.that  w.  3.  Lord  Anglefea  v.  Lord  Altham. 

prima  faae  "^  ** 

the  fine  ihall  pafii  the  ellate  to  the  conufee,  and  tliai  to  bring  back  the  eftate  to  the  oomior,  ^ 

conuforauftihiewtiiitlbc  iateQtwaiiiocto(iveilio.ihe  comiifae;  ^ dfe  thcconake Ml^ 


deemed  to  take  the  eflate  hy  the  common  bw.   And  thit  Ctfe  of  Lord  Anglefiet  v.  Lord  Akhaai 
was  there  held  to  be  good  liw. 

The  6rft  daufe  in  the Jlatute  effreuds  ii  general,  that  ail  ufis  mujl  he  numifefled  hy  toritiajr,  and 
if  it  had  ftopped  here,  a  fine  or  feOiTment  had  cut  off  all  refulting  ufes,  though  there  had  beea 
DO  cooitderauon,  but  the  ad  claufe  excepts  «//  trtifts  and  cwfidencts  that  arife  or  refmlt  in  cenjtrmc^ 
tiem  of  law :  and  I  take  the  conufcc  is  in  at  common  law.  The  intent  here  is  manifcft ;  for  the 
conufee  being  tenant  to  the  praecipe,  tenant  in  taU  coming  in  as  voachee  admits  him  at  fuch.  Per 
Holt  Ch.  J.  Holt's  Rep.  737.  Lord  Auglefea  v.  Lord  Akham.-*— 11  Mod.  sia  Lord  Altham 
Y.  Lord  Anglcfea.  * 

a  • 

1 8.  A  nvrit  of  entry  \ns  brought  againft  Miles  Corbett,  return-  Comb.  49$* 
cUe  quindena  martini^  who  appeared.  The  demandant  counted '^^'^^^^^ 
againft  him,  and  he  vouched  one  Lacy  the  tenant  in  tail,    Kfum^  Williama  v. 

tnons  ad  nvarrantizandum  ijfued^  returnable  OBab.pur.  but  before  that  ^''*^y« 

returHj  and  after  the  tefle^  (viz.)  I  Januarii,  Lacy  the  tenar4  in  tail  5  q^  ,|J** 
conveyed  the  lands  to  miles  Corbett,  by  leafe  and  releafefor  life.     At  firmed  in 
the  return  of  the  writ  of  fummons.  Lacy  appeared  and  entered  ^-  ^*  P«' 
into  the  warranty,  and  vouched  the  common  vouchee  i  and  fo  a  ,^  (mlt 
common  recovery  was  had-  againft  him,  which  was  held  good  was  agreeid 
in  C.  B.    It  was  infifted  for  error,  that  Miles  Corbett  was  not  J^fJ^^J** 
tenant  to  the  praecipe  at  the  time  of  the  return  of  the  writ  of  been  a  good 
.entry  \  but  adjudged,  that  if  the  tenant  to  the  pnecipe  gains  a  tenant  to 
freebcid  before  judgment^  it  isfufficient\  for  it  cannot  be  faid  a  re-  ^jj^^jj^^ 
covcry  againft  him  that  had  nothing,  and  therefore  a  writ  may  non  afier^ 
be  made  good  by  a  fubfequent  purdiafe,  and  fo  may  a  Toucher,  n^r^  could 
and  the  rather  becaufe  the  defendant  may  have  a  good  caufe  of  ^^^  jf'^y 
adion,  though  the  tenant  has  not  the  land ;  for  it  is  not  his  being  ihouldyii/: 
tenant  to  tie  pracipcj  but  the  demandants  having  a  title  to  the  landyf^^^^^^j 
that  is  the  foundation^  and  caufe  of  the  aBion  \  and  confequently  it  C  ^^5   J 
is  fufficient  if  the  tenant  has  the  land  to  render  at  any  time  J!!^^SArw 
before  judgment,     2  Salk.  568.  Trin.  11  W.  3.  B.  R.  Lacy  uponapuifwe 
V.Williams.  ////*j  for 

that  would 
be  frandttlent.— S.  C.  aigned  and  adjudged  in  C.  B.  Lord  Raym.  Rep.  127.  Trin.  9  W.  3. 
Williama  V.  Lacy.— S.  C.  argued,  and  affirmed  in  B.  R.  Lord  Raym.  Rep.  475.^— If  there 
is  a  tenant  to  the  praecipe  pendente  piacito  before  judgment,  it  is  well  enough,  though  there  waa 
none  at  the  time  of  (uing  out  the  precipe.    And  per  Holt  Ch.  J.  a  tenant  has  been  made  fre- 
quently 4r/2er  the  return  of  the  precipe  and  a  voucher.    Show.  347.  Fafch.  4  W.  &  M.  Sambomc 
T.  Belk.— — For  even  in  adverfary  writs,  if  the  tenant  was  not  tenant  at  the  time  of  the  writ,  but 
was  (b  before  the  return,  it  was  well.   .Fig.  of  Recov.  99.<^^-It  ia  good  with  this  diverfity,  that 
if  the  tenant  e^wtes  to  the  land  hy  kis  anm  aS,  he  can  never  plead  it  to  abate  the  demandant's  writ, 
bat  has  made  the  writ  good ;  hit  if  he  comes  to  the  land  hy  ad  in  law^  he  may  abate  the  writ  by 
pleading^  no&-tenure ;  as  if  a  fon  has  a  precipe  broi^ht  againft  him  in  the  life  of  his  father,  and 
liis  father  dies,  he  fliay  plead  noi^tenure  if  the  land  defcended  to  him  by  his  father's  death.    Pig. 
of  Recov.  31.  citea  t  H.  6.  ta.  5  H,  5.  9.  8E.  3.  8a.  37  H. 6. 16.  3  H.  7. 8.    41  £.  3.  5.— — 
&  P.  Noy.  ltd.  Anon,  cites  41  £•  3. 5.  a.  b.  and  35  H.  6.  4. 

Bat  where  a  writ  of  entry  was  returuahle  quindena  Martini^  t6  Nov.  being  a  Monday,  the  term 
coded  the  Wednefday  following,  the  leafe  mid  relea/e  were  dated  the  ^6tk  and  %yth  of  November, 
and  the  recovery  taken  on  Wednijfd^y  M«  aSM  at  the  Common  Pleu  bar,  and  ill;  for  it  appeared 
OD  the  face  6f  the  recovery,  that  there  waa  no  tenant  to  the  precipe,  the  writ  of  entry  being  re* 
imnud  he  fare  the  leafe  here  date  ;  and  though  the  prothonotaries  and  fome  able  men  held  it  md, 
yet  on  advice  it  was  held  erroneous.  Pig.  of  Recov.  58.— Blr.  Pigot  fays,  that  upon  coiuider* 
iftion  of  this  cafe  the  recovery  ia  certainly  void  ;  for  fince  a  recovery  was  fuffered  of  that  term, 
OB  the  26th  of  November,  viz.  quinden.  Martini,  it  cannot  be  otherwife  prefumed,  but  that  tha 
taaau  on  the  day  appeared  to  the  writ,  and  judgment  toas  then  given^  and  the  releafe  bearing  date 
the  aydi  of  November,  it  plainly  appears  there  waa  no  tenant  to  the  precipe,  becaufe  judg« 
VMax  waa  ftven  qninden.  Maxtmi;  and  though  the  judnnent  waa  taken  at  bar  the  aSth,  and  fo 
Boced  by  the  (cijeants,  yet  thejudga  take  no  notice  of  tut|  and  ofwtthiifg  kU  what  appears  on  thi 
W9C^i»    Fi£.ofR«coy»58|^ 

19.  Where 
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pother.  •  I  p.  Where  the  tenant  appears  on  the  return  of  the  writ  ofentru 
ihereTsT*  ^^^  ^  recovery  is  then  hady  in  fuch  cafe  the  tenant  muft  have  the 
vmuke*  9vcr  freehold  at  the  return  of  the  writ,  becaufe  it  is  a  recovery  then  fuf- 

ZcIj^'mm  ^^^^^'  ^^^'  ^  ^^^*  ^^9'  ^"°'  1 1  W,  3.  B,  R.  in  cafe  of  Lacy 
ID  the  priL  ▼•Williams,  cites  41  E.  3.  5.     8  E.  3.  32.     loE.  3.  21. 

cipal  cafe  ;  for  it  is  fufiidcnt  if  he  becomes  tenant  h fere  judgment.  Arg.  a  Salk.  569.  in  Cafe  of 

Lacy  y,  Williams,  ciies  ut  fupra. And  per  Holt  Ch,  J.  accordingly,  and  judgment  given 

Cordtagly  in  C.  B.  was  affirmed  in  B.  R. 


a&i 


i 


20.  Tenant  yJr ///J,  remainder  in  tailf  remainder  f«y«r;  te- 
nant in  tail  levies  a  fine.  ,This  has  for  ever  hindered  the  tenant 
for  life  and  remainder  in  tail  from  deftroying  the  remainder  in 
fee ;  becaufe  the  fine  has  turned  his  eftate  into  a  bafe  fee,  and 
has  deftroyed  all  privity  of  eftate ;  fo  that  if  tenant  fifr  life  and 
remainder  in  tail  would  make  a  tenant  to  the  prxcipe,  yet  they 
eamuit  vouch  the  remainder-man  in  fee^  without  he  will  voluntarily 
enter  into  it.     1 1  Mod.  121.  pi.  7,  Trin.  6  Ann.  1707.  Anon. 

21.  A.  on  the  marriage  of  B.  his  fon  with  W.  conveyed  lands 
to  J.  N.  and  J.  S.  and  their  heirs  in  truft>  2xA  to  the  tf/i  of  A.  for 
life^  remainder  to  the  ufe  of  B.  for  99  yearsj  if^c.  remainder  to 
J*  N»  aful  J.  S.  to  preferve  contingent  renuunders^  remainder  to  the 
ufe  oithejirfi^  i^cfonofB.  by  W.  in  tail  male fucceJJively^TCiDaindar 
to  the  ufe  of  the  heirs  of  the  body  ofB.  (who  is  ft  ill  li^g)  remainder 
to  the  ufe  of  the  right  heirs  of  A. — A.  died.  B.  had  iffuc  C*  who 
with  the  heirs  of].  S.  thefurviving  trtiftee  joined  in  a  deed  of  bargain 
tttidfale  inrolledfor  malting  a  tenant  to  the  prscipe^  and  a  recovery 
was  fuSered  to  the  ufe  of  C.  in  fee,  who  devifed  all  his  eftate 
to  truftees  for  payment  of  his  debts,  and  died,  leaving  iilue  a 
fon ;  but  J.  S.  thefurviving  trufiee  having  by  will  devifed  to  K* 
and  his  heirs,  all  fuch  eftate  as  the  lord  had  beftowed  upon  him^ 
he  devifed  part  to  J.  S.  and  his  heirs,  and  all  the  reft  if  bis  real 
eftate  to  his  nvife  and  her  heirs.  It  was  held  by  the  Maftcr  of  the 
Rolls,  that  the  legal  eftate  being  in  J.  S.  in  the  eye  of  the  law^ 
it  was  his  eftate  and  his  property,  and  therefore  though  a  tmft 

[  22<S  ]  eftate,  yet  it  pafted  by  the  devife  of  his  eftate^  and  this  being  on  a 
bill  to  compel  a  purchafor  to  accept  the  purchafe  upon  this 
title,  his  Honour  (aid  that  he  would  not,  nor  did  he  think  it 
reafonable  for  a  Court  of  Equity  to  compel  it;  and^  therefore 
decreed  back  a  depoiit  which  the  purchafor  had  made.  2  Wms's. 
Rep.  198.  Mich.  1723.  Marlow  V.  Smith. 

22.  Ld«  C.  Talbot  taking  notice  of  its  having  been  faidj  that 
^feme  tenant  in  tail  and  her  hti/band  cannot  make  a  tenant  to  the 
praecipe  without  a  fine,  he  faid,  that  whatever  the  cafe  might  be 
where  a  hufl>and  is  merely  feifed  in  right  of  his  vnfry  it  was  not 
neceftary  [in  the  principal  cafe]  for  hun  to  determine;  becaufe 
in  this  cafe  the  hufband  by  his  intermarriage  [and  having  ifliie] 
is  become  intitled  to  an  eftate  by  the  courtefy,  and  therefore  Ar  dbm^ 
without  his  wife's  joining,  ndgbt  make  a  good  tenant  to  tbepr^ci^* 
Cafes  in  Equity  in  Ld.  Talbot's  time  167.  HilL  9  Geo.  %.  Sir 
John  Robinfon  v.  Comyns. 

23.  A* 
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23.  A,  was  tenant^  99  jwrrx  if  he  fo  hng  lividf  rem^der  ^J^^  *^ 
to  tniftecs  to  iupport  contingent  remainders,  and  then  to  tie  y^^^ 

frfiy  fefr.  fins  of  A. A.  and  liis  fdn  cannot  make  a  good 

tenant  to  the  praecipe  to  bar  the  after-remainders,  the  freehold 
being  in  the  truftees,  who  did  not  join,  Mich.  14  Geo«  2.  B.  R. 
Smith  on  the  Demife  of  Dormer  v.  Parkhurft.^— Alias  Dor- 
mer V.  Fortcfcue. 

24«  If  a  common  recovery  be  to  be  fufiered  of  a  manor^ 
wherein  are  manj  leafes  for  lives  of  part  of  the  manor,  though 
the  (H^ice  has  been  to  get  furrenders  from  the  lefTees,  that  is 
only  abundans  cautela ;  and  I  take  it  not  to  be  necefTary ;  s^nd^ 
I  think  the  recovery  good,  though  the  particular  tenants  for  lives 
did  not  Jiirrendtr ;  for  the  reverjion  of  (he  land  leafed  tor  lives 
remains  fiU  part  of  the  manor  \  and  the  fine  or  deed  that  made 
the  tenant  to  the  praecipe,  carried  the  entire  manor  to  him^  as 
wdl  reverfions  as  pofieffions;  for  the  manor  being  an  entire  things 
the  freehold  thereof  was  in  the  tenant  to  the  praecipe.  Pig.  of 
Recov.41,  42. 

ay.  If  the  land,  of  which  the  recovery  is  intended  to  be  fuf-  ^6  for  ex. 
fered,  is  not  part  of  a  manor,  and  is  in  lec^efor  life,  then  it  mufl  J^^^^^^Jj 
he  furrendered  to  hun  that  has  the  reverfion  or  remainder  before  ]uidrUnfi 
he  makes  a  tenant  to  the  praecipe ;  or  if  the  furrender  be  after  executed /♦ 
the  conveyance,  which  makes  the  tenant  to  the  praecipe,  then  JJ^/^^^ 
to  the  tenant  to  the  praecipe ;  and  by  miftakimg  this,  feveral  pradpe,  th« 
recoveries  have  been  fet  afide.    Pig.  of  Recov.  50.  cites  a  cafe  unant/ur* 
left  to  he  determined  by  counfel  between  the  E.  of  Pembroke  J^^^?^^ 
and  Lord  Windfor.  thU  U  void  s 

for  he  bee 

flo  rever&on  for  the  furrender  to  operate  upon*  Pig.  of  Recov.  50.-^But  chough  where  there  is 
a  Idle  for  life  [of  lands  which  are]  no  part  of  a  manor,  that  [^Icafe]  muft  be  furrendered  to 
nAe  a  good  tenant  to  theprzcipe ;  yet  no  term/or  years  hinders  him  that  has  the  freehold  from 
fitSering  a  eommoo  recovery ;  bccaufe  the  law  has  'little  regard  to  terms  for  years,  which  are 
only  chMtek.  And  by  the  Sutute  of  Gloucefter,  cap.  1 1 .  leflee  for  years  in  London  may  falfify 
a  oonmoD  recovery,  whereby  the  judgment  is  not  to  be  ftayed,  but  the  execution  fiirpcndcd 
4aim^  the  term.    Pig.  of  Recov.  50,  ^  1 . 

(X)     Tenant  to  the  Praecipe.     Pleadings.    And 
in  what  Cafes  a  good  Tenant  (hall  be  intended. 

I.  IN  jcjeftment  k  appeared,  ibztpart  of  the  land  ivas  leafed  for  After  length 

^  life,  and  the  recovery  with  a  fingle  voucher  was  fiiffercd  J^JJJ^Li 
by  him  in  reverfion,  and  fo  no  tenant  to  the  praecipe  for  thofe  tenant  to 
hods.    But  in  regard  the  poji/^on  had  followed  it^  a  very  long  ^  ptacipt 
time,  the  Court  laid  they  would  prefume  a  furrender.  Vent,  ajy.  finld^^'* 
Pafch.  26  Can  2.  B.  R.  Anon.  9  Mod.  143. 

Pafch. 
It  Geo.  in  Cane.  Wei>ber  ▼•  the  Eail  of  Montnth, 

2.  The  plaintiff  intitled  himfelf  to  an  advowfon  by  a  recovery  [   327   1 
fufiered  by  tenant  in  tail ;    and  in  pleading  this  recovery,  he  |*  *^Jf''*** 
ailedges  two  to  be  tenants  to  thepracipe^  but  doea  notjbew  how  they  Lu^dgST* 


227  BtCHbttf  CittltllUttu 

3  LiAw.  cameto  be  fb,  or  what  conveyance  was  made  to  them;   fo  as  k 

intbei^  may  appear,  that  they  were  tenants  to  the  prxcipe.    And  afier 

of  Lbigii  iearch  of  precedents,  as  to  the  form  of  pleading  common  reco* 

V.  Lbich.  veries,  the  Court  inclined  that  it  was  not  well  pleaded,  bat  de« 

&M.\^*  livered  no  judgment-    2  Mod.   70.  Pafdu  28  Car*  a.    C  B. 

obfenrea,  Wakeman  V.  Blackwell. 

that  the 

Court  did  not  deliver  any  judgment ;  and  fays,  it  muft  be  confefled,  that  the  ufual  Umn  of  plead- 
ing is  to  fliew  how  the  tenant  became  tenant.  But  from  what  he  had  been  faying  otherwifc  be- 
fore [which  fee  pi.  3.]  he  makes  a  qaxre,  if  it  be  of  neceflity  always  to  (hew  ^wcially  how  the 
tenant  was  made  tenant,  but  fays,  that  if  fuch  (hort  pleading  (hould  be  allowed  (as  not  to  fet  it 
fpccially  forth),  he  fees  not  any  inconvenience  which  would  enfue ;  for  (hould  it  be  pleaded*  xhu 
there  was  not  any  tenant  to  the  praecipe,  then  ilTue  might  thereupon  be  taken,  as  appears  by 
Raft.  EnL  tiu  Formedon  in  ExecuL  3.  &  at  E.  4,  7,  8. 

And  there  he  makes  another  qusere  alfo,  if  a  common  lecovery  to  ufir  inay  not  be  pleaded 
thus,  via.  to/ay f  that  a  writ  ofcnin^  &c.  was profecuied  againjl  J.  5.  and  J,  N.  then  tenants  rftht 
Jreehaid^  £^c.  and  then  to  proceed  m  fuch  a  manner  as  is  mentioned  in  the  CaCe  of  Hun  lock  v« 
Pet  a  a.  (Lutw.  963.}  and  fays,  he  docs  not  apprehend  any  reafon  why  it  might  not  be  fo 
Dricfly  pleaded,  as  well  as  judgments  in  other  cades.  But  then  (he  thinks)  it  would  be  aeceflary 
lojkew  that  the  recovery  was  executid  either  by  entry  or  by  hab.Jac.  feijinam  returiud ;  for  till  this  it 
done  the  firft  eft aes  are  not  altered.  Ibid.  1550- cites  Jo.  10.  Awaaay  v.  Lo.BaiDCWATEa^ 
and  1  Rep.  Shelley's  Cafe,  and  a  Lev.  31.  Hudfon  v.  Benfon  and  Baron. 

S.C  of  Wakeman  ▼.  Blackwell.  Mod.  at 8.  Mich.  aSCar.s.  C.  B.  reportt  the  plead- 
ing to  be  thus  (viz.)  that  J.  W.  the  grandfather  of  the  plaintiff  was  feifed  in  fee  of  the  manor, 
&c.  and  that  a  praecipe  was  brought  againft  O.  and  P.  adiunc  tenentcs  iiberi  tenementi,  who  ap* 
pcaied  and  vouched  the  faid  J.  W.  and  that  a  recovery  was  had  to  the  ufe  of  J.  S.  under  wham 
tba  defendant  claimed.  It  was  infified  for  the  defendant,  that  it  is  not  necdTary  the  tenant  to 
the  precipe  (hould  have  a  freehold  at  the  time  of  the  writ  bought,  it  is  fufficient  if  he  hath  it  at 
the  time  of  the  *  return  ;  that  the  demandant  is  eftopped  to  fay,  that  there  was  not  a  temuit  to  the 
fnecipe,  bccaufe  the  writ  is  only  abateable  if  brought  againft  one  that  is  oot  tenant.  And  as  long 
as  it  is  not  abated,  but  pleaded  to,  dec  it  (hall  conclude,  all  who  are  parties  or  privica,  and  aU 
claiming  under  them ;  that  here  is  an  eftoppel  with  a  recompence;  for  W.  the  fifft  vouchee 
.might  have  counterpleaded  the  lien,  and  extorted  the  warranty ;  but  having  vouched  over,  be  ia 
paft  that  advanuge,  and  concluded  by  being  made  a  party  by  voucher ;  thtt  the  Coort  innft  ia-^ 
lend  here,  that  O.  and  P.  the  tenants  to  the  precipe,  came  in  by  conveyance ;  becaufe  W.  came 
in  upon  the  voucher,  which  he  would  not  have  done  if  there  had  not  been  a  lien.  To  whidi  it 
was  anfwered,  and  fo  adjudged,  that  adtunc  tenens  is  afufcient  avcrwunt  in  the  pleading  a  com* 
Mon  recovery,  which  is  always  favoured  in  bw ;  but  it  is  not  good  alone,  when  m  the  lame  ien- 
tcnce  a  matter  is  fet  forth,  which  is  inconiiftent  with  it,  and  plainly  contradidory ;  that  as  tn 
i>nNCOMB  and  Wimpi  eld's  Cafe  in  Hob.  that  was  upon  a  fpecial  verdid,  where  noay  thin^ 
may  be  intended,  which  (hall  not  be  fo  in  pleading,  and  as  to  Lincoln-Collboe  CJafic,  Uis 
wnt  is  (aid  to  be  brooght  againft  F.dward  Chamberlain  in  one  pan  of  the  record,  and  tfaemodicr 
u  faid  to  be  tenant  in  another  part  of  the  record,  and  by  the  other  party ;  but  here  in  the  (une 
Icntcnce,  uno  (latu,  there  is  a  flat  contradidion. 

*  If  he  were  not  tenant  at  (he  return  of  the  writ,  he  might  abate  the  writ  by  Mii  temmre;  hot  i£ 
in  that  cafe  he  had  vouched  ooer,  then  as  to  himfelf  he  admitted  the  writ  good ;  bat  then  the 
vouchee  might  couMterflead  the  tenancy ;  but  if  the  vouchee  does  not  counterplead  the  tenancy,  A 
fia  good  againft  them  all  by  eftoppcL    Pig.  of  Rccov.  29. 

Rather  ihaft  -^ .^  ^  In  every  common  recovery  it  (hall  be  •  intended,  that  there 
lh"ii  bT*^  was  "a  good  tenant  to  the  praecipe  till  the  contrary  is  fhewn  of 
uken  to  be  ^^^  Other  part ;  and  fo  it  was  refblved  in  the  cafe  of  Griffin  ▼• 
void  for  Stanhope.  2  Cro.  454  &  455.  upon  evidence,  a  Lutw.  1545K 
"^^^^     Hill.  3  W.  &  M.  in  the  cafe  of  Leigh  v.  Ldgh. 

the  pnenipe,  the  Court  intends  that  the  tenant  was  in  by  |  dijeifn ;  it  being  alledged  thatte  loani 
in  the  recoyer^r  waa  then  tenant  of  the  franktenement.  t  Lutw.  1549.  ^  "^  ^^  ^  ^"  ^*  ^H 
cites  this  as  LincolnXollege  Cafe.  3  Rep.  58.  b.— -^a/  bch  intendtKnt  waif  bettmfit§Mn  of 
franktenement  were  alled^  to  be  in  odiert,  which  (hall  not  be  intended  to  be  fniiusikwJ.  So 
that  by  thefe  authorities,  it  feems,  that  it  ia  not  of  neceflity  ^ima  fiMcie  always  m  ■fliti4r  ^"^ 
tenant  in  a  common  recovery  becomes  tenant ;  but  that  it  might  be  fuf&cient  to  byi  that  tkewiK 
of  entry  was  brought  againft  A.  and  B^  trnnc  tenentes  Hbtri  tmementif  &c  And  the  OuSt  of  Wsks- 
VAM'v.  Blackwell  [which  feepL  a.]  does  not  oppugn  nrhat  b (aid  befbte,  which  iHf  ^ 
nndcrftood  wAm  nothing  appears  t$  the  contrarj*    t  Lutw.  &^49.  10  the  Cafe  oC  Lcc  v«  ict. 
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*S.f.  by  CoqU  J.  •ndnwell  io  >  newrecorery  m  uoklnte.  C.  bBqn.  G,R.  18.  is 
Ae  Cafe  of  U.  Aof^idcM  v.  lA.  Altbun. 

t  If  the  lenint  wm  in  by<li<&iriD,  tben  it  don  not  bar  the  iSat;  hut  \£  by /urrtnitTf  iihvu 
«  Aid.  31.  Chimberliin  t.  LiDudn-ColIcge. 

*(Y)    Tenant  to  the  Praecipe.     Not  Good,  yettbt 
Recovery  Good. 

1.  I3  EI.  5.  S.  4.  (which  vx  made  for  avoiding  frauduTent 
gifts  snd  conveyances)  £na£b,  That  cwimen  recoveries  agmnfi  U- 
rM€t  if  the  freehold Jballht  good  mtwithftandingthijaBf  andjejbalt 
mBtjhttt  tnade fir  the  prxuring  of  a  voueberinfhrmedan, 

2.  A.  rdTcd  of  lands  bj  deed  indented  aad  inrollcd  bctw^n 
him  ofthconei  and  B.  andC  of  the  other  part,  in  confideration 
of  so/,  paid  by  B.  and  C.  batoned  and  fold  the  faid  manors  to 
B.  and  hia  heirs,  to  the  intent  that  B.  Ihould  fuSer  the  faid  C. 
and  R.  S.  to  recover  the  faid  lands  againfthim,  to  the  ufe  of  A. 
for  life,  rcisainder  to  his  fon  in  tail,  with  divers  rematoden 
over.  The  recovery  was  accordingly  fuSered,  E.  and  F.  being 
tttuittiBf  the  freehold  of  the  faid  lands,  the  reverfion  to  him  againft 
whom  the  recovery  was.  E.  andF.  died—^A.  enters^  and  leafed 
to  the  plaintiff.  3  points  were  moved;  ift,  If  the  recovery 
Offered  ag^rfl  him  in  reveifton  where  the  freehold  vmu  in  ajirangert 
&3^  tnnd  the  reverlloner  and  his  heirs.  2dly,  If  the  iifes  c&> 
preflcd  in  thr  indenture  of  bargain  and  fale  be  good.  Per  Cur. 
fhe  linutation  of  nfes  is  good,  and  the  recovery  is  good  againft 
faint  in  reverfion  and  his  heirs,  and  judgment  accordingly. 
Cro.  E,  a  I  Trin.  21  Biz.  C.  B.  Webb  v.  Nefton. 

3.  If  A.  gives  in  tall  to  B.  an  alien,  the  remainder  to  C  in  1  Lc  S^ 
fee,  andB.  fuSers  a  common  r^cQvery,  and  after  office  i«  found 

the  atien  dies  without  iflue,  ycjj^  recovery  ihall  bind  C.  in  re- 
mainder.    Noy  137.  Anon.     ^^ 

4.  Recovery  againft  ceflj  que  ufe'a  void.  Arg.  2  Roll.  Rep. 
135.  Trin.  a  I  Jac.  in  Ld.  Sheffield's  Cafe. 

5.  Tenant  fir  life,  remainder  to  hu/band  and  wife,  and  their  8.  C.  6x01 
heirs,  the  hu/hand  and  wife  filtered  a  common  reeovery;  t  _.-.-. 
the  wife  fhall  be  barred,  though  Jbe  was  rut  tenant  to  * 
and  though  it  did  aol  appear  that  fhe  was  txaimiudi 

concluded  to  fpeak  againft  this  recovery  j  for  Ihe  j( 
iter  bnihand  in  it,  and  the  record  is  perfect,  and  t  1 

pence  in  value  Ihall  go  to  her  heirs  }  and  Qie  being  party  and  bn)  ■  re- 
privytoit,  her  heirs  fliall  be  botmd  by  it,  Sty3i9.HilL  i6ji.  ^"^^ 
XA>cJcoe  v.  Palfriman.  rfLordCh. 

waa'a  tba^  tic.  Where  lb*  hufband  lod  wife  were  feiled  of  1  revcrlion  in  fee,  expcfiant  upon 
cfalE  Cor  life,  and  nude  1  fcoffmenl  in  fee  to  make  a  tenint  M  tbe  prKcip«  |  Inu  that  hajH 
peted  (o  b«  vrid,  beOuCe  Icniiit  for  life  continued  all  the  wbile  in  ^fleffiOD  t  bul  there  wu  • 
piadpe  bnwffat  igaiiid  (heyti^,  and  be  vtiuiti  lit  ki^^d  tad  m/t,  tmd  tiu)  vtatked  ntr  tU 
■  oimuM  tmdut  i  and  ii  wu  bdd  10  be  good.    Fig.  of  Kccav.  *}«.  199.  in  tbc  Ufe  of  n^  t. 

<k.'Wliere  after  a  recovery  the  dWtir  fiwrr,^|)^rg^b]r  the  tenant 

tot 
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for  life^ib  that  it  could  not  be  made  out  if  he  furrendered  to  enahfe 
the  recovery  or  not.  It  was  decreed  for  the  recovery  without 
a  trial.  Per  Finch  C.  Chan.  Cafes  297.  2  Mich.  28  Car.  x 
Gartiidc  v.  Ratdiff. 

7.  Ce/ly  que  truft  in  tailfuScrcd  a  recovery,  and  no  tenant  to 
the  praecipe ;  but  he  being  in  pojfejjion  under  the  tniftee^  (who 
had  the  freehold  in  him,  but  was  no  party  to  the  recovery)  fb 
that  ceily  que  truft  in  tail  was  the  tenant.  Finch  C.  decreei  it 
a  good  bar.  And  he  took  a  difference,  that  if  there  had  been 
a  cefty  que  truft  of  a  truft  for  Ixfe  before  the  truft  in  tcdl^  fo  that  in 
that  cafe  the  eftate  in  law  had  been  executed  according  to  the 
truft,  and  confequently  the  tenant  in  tail  could  not  ha?e  barred 
the  remainder  in  fee,  if  he  had  fuffered  a  recovery,  there  cefty 

f  229  1  ^ue  truft  in  tail  {hould  not  bar  the  remainder  by  a  common  re- 
covery, if  there  was  no  temant  to  the  pnecipe.  2  Ch.  Caies  63* 
Trin.  33  Car.  2.  North,  and  Champernon  v.  Williams* 

8.  It  has  been  commonly  received,  that  a  common  recoveiy 
cannot  be  fuffered  where  the  tml  is  expe&ant  on  an  eftate  fir  Efa 
(not  made  tenant  to  the  precipe)  which  is  true  in  a  writ  of  tntrf  in 
thefofl^  which  is  commonly  ufed.  And  the  reafon  is>  bec^e 
fuch  writ  fuppofes  a  difteiiin,  which  cannot  be  when  there  is 
a  tenant  for  life  in  pofleffion ;  but  a  common  recovery  in  ftich 
cafe  in  a  writ  of  right  would  be  good.  Per  Serjeant  Maynard. 
Arg.  Vent.  360.  Hill.  33  &  34  Car.  2*  in  the  Cafe  of  ^loor  v. 
Pitt. 

9.  If  a  devife  be  made  to  A.  for  60  yearsy  ifhefo  long  Rve^  and 
from  and  after  the  death  of  A.  to  B.  A's  eldeft  fon  in  tail  j  A. 
is  no  good  tenant  to  the  praecipe  }  but  in  regard,  the  teftatorbai 
an  equitable  title  only  in  himfelf,  and  the  eftate  in  law  ftood  out  in 
an  infant,  per  Lds.  Commiftioners,  the  recovery  is  ftiffident,  and 
that  even  a  bargain  and  fale  *vould  have  done  it.  2  Vem.  131. 
Hill.  1690.  Berverly  v.  Beverly. 

10.  14  Geo.  2.  EnaAs,  That  all  common  recoveries  ft^fereiy  or 
to  befufferedj  without  conveying  the  freehold  vefted  in  leffeesy  or  others 
claiming  under  them^  in  order  to  make  a  tenant  to  the  pr^edpe^fbiM 
he  valid  and  effeSuaL 

■  Provided  toot  nothing  in  tins  oBfiall  make  valid  any  cotmmn  n-  , 

*  eoveryy  unlefsfuch  as  are  intitled  ib  thefirft  eftate  for  l^e^  or  other 

greater  eftate  {in  cafe  there  be  no  fuch  eftate  for  Me  in  beings  in  rever^ 

fum  or^enuundety  next  after  the  expiration  of  fuch  leiJes)  bavcy  or 

fbally  lawfidly  convey^  or  join  in  conveying  an  eftate  fir  l^y  Oft  the 

leaft  to  the  tenant  to  the  precipe* 

And  that  nothing  therein  contained^  fball  prgudice  the  eftate  of  any 
leffeeSy  orperfons  claiming  under  them. 

And  further  EnaAs,  That  wherf  any  perjbny  ftc  hath  or  ham 
purchafedy  or  fhqll purchafcy  for  a  valuable  confideratum^  any  ^ateor 
eftates  in  landsy  &c.  whereof  a  recofveryy  &c.  isy  or  was  mei^fery  to 
be  fufferedy  in  order  to  compleat  the  titUy  fitch  perfmy  &c.  and  eU 
claiming  under  himy  &c.  having  been  in  p^effton  of  the  pttrAaftd 

tBate  or  eftates y  from  the  time  of  fuch  purchafCf  Jbm  and  majy  ep» 

tbi 


■Jfn\l 
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iSr  end  f^lO  years  from  tie  time  offuch  purchafe^  produce  In  evidence 
the,  deed  or  deeds y  making  a  tenant  to  the  writ  or  writs  of  entry ^  or 
other  writs  fir  fuffering  a  common  recovery^  &c.  and  declaring  the 
vfes  thereof;  and  the  deed  or  deeds  fo  produced^  (the  execution  thereof 
being  duly  proved)  Jhally  in  all  courts  of  law  and  equity,  he  deemed 
and  taken  as  a  good  andfufjicient  evidence  for  fuch  purchafor  and  pur* 
cbaforSf  and  tbofe  claiming  under  him,  her,  or  themy  that  fuch  reco* 
very  or  recoveries,  was  or  were  duly  ffffered  andperfeBed,  according 
to  the  purport  of  fuch  deed  or  deeds,  in  cafe  no  record  can  be  found  of 
fiicb  recovery  or  recoveries,  or  the  famejbould  appear  not  to  be  regU'^ 
larh  entered  on  record  \  provided  that  the  perfon  or  per  Jons,  making 
fucfo  deed  or  deeds  as  aforefaid,  and  declaring  the  ufes  of  a  common  rf- 
covery,  &c.  badafufficient  efiate,  and  power  to  make  a  tenant  to  fuch 
writ  or  Horits  as  aforefaid,  and  tofufferfuch  common  recovery  or  reco* 
veries. 

That  from  and  after  the  commencement  of  this  oEl,  every  recovery 
already  fuffered,  or  hereafter  to  befuffered,  fhall  be  deemed  good  and 
vaUd  to  ail  intents  and  purpofes,  notwithflanding  the  fine,  or  deed,  or 
deeds,  making  the  tenant  to  fuch  writ,  Jhould  be  levied  or  executed  of" 
ter  the  time  rfthe  judgment  given  in  fuch  recovery,  and  the  award  of 
the  writ  ofje^n  as  afire  food  i  provided  the  fame  appear  to  be  levied  or 
^peeeuted  bmre  the  end  of  the  term,  great  feffion,  fefjfion,  or  ajfifes,  in 
which  fuch  recovery  was  fuffered,  and  the  perfons  joining  in  fuch  recO^ 
very,  bad  a fi^fident  efiate  and  power  tofufferthefamecuafrrefaid. 

(Z)  ^be  King  Bound \  In  what  Cafes,  By  Fine  or  [  23Q  ] 

Recovery. 

X.  32  if.    nROFIDES  againfl  a  fine  being  a  bar  to  the  reverfion 
8. 36.  -*     ofeflates  entailed  by  the  kin^s  letters  patents,  or  by  a3 
of  parliament* 

2.  If  tenant  in  tail  of  the  gifi  ofthekingfurrenders  his  letters  pip^ 
tetUfy  this  fhall  not  extinguiib  the  tail ;  for  the  inrolment  re« 
jnains  of  Tccord,  oat  of  which  the  liTue  in  tail  may  have  a  con« 
ftat»  and  recover  the  land ',  in  cafe  of  the  Earl  of  Rutland  ; 
by  which  they  made  another  device,  that  the  king  fhould  grant  to 
him  tbefee^implealfo,  and  then  a  recovery  againfl  him  would  bar  the 
iaU\  contra  if  die  reverfion  be  in  the  king.  Br.  Surrender^ 
pL  51.  cites  T.  32  H.  8. 

3.  34  i^  35  H.  8.  20,  5.  2.  EnaAs  that  no  feigned  recovery  j^  f^^^^  y^,y^ 
hfreefter  to  he  had  hyaffhet  of  parties,  againfl  any  tenant  or  tenants  in  prochnu. 
ts^y  of  any  lands,  tenements,  or  hereditaments,  whereof  the  reverfion  ^j<>Wiwhcr« 
or  remainder,  at  the  time  offuch  recovery  had,  fhall  be  in  the  king,  ^„  ^^  ^^. 
ySu//  Und  or  conclude  the  heirs  in  tail,  whether  any  condition  or  voucher  verGon  is  in 
Ae  had  in  any  fuch  feigned  recovery,  or  not  \  but  that  after  the  death  of  ^*  ^^°f » 
a^seryfuch  tenant  in  UM,  againfl  whom  fuch  recovery  fhall  he  hady  the  timancei 
heirs  in  teal  may  enter,  hold,  and  enjoy  the  lands,  tenements,  and  he»  therefore 
reeHtasnents,  fo  recovered,  according  to  the  form  of  the  gift  in  tail,  the  )fe7ii*ttil 
^M  recovery  noiwithflanding*  iM,^  tnur 

T^t.  XYIIU  T  sjtur 


€fUr  thi  iestk  ^ftU  Untid  m  hiU  Br.  Affimnees,  9I  6.  nd  dta  thit  Stttnleof  94  tf.  8«  op.  td^ 
but  fays,  that  before  that  ftatutc  a  recovery  waa  a  bar  againft  the  teoaut  in  tail  and  bis  iiTue,  but 
not  ^gainft  the  kiw,  bat  now,  by  this  ftatote,  it  (hall  not  bind  the  iflue.  Br.  Aflarances,  pL  6. 
—  S.  P.  3r.  Diiconttttoance  of  Poffcffioo,  pi.  32.—^  Before  this  ftatote,  a  comznon  recovery 
barred  the  eftateuil  created  by  the  king's  letters  patentSt  whereof  the  reveHiDii  continued  in  the 
.king,  a  Hep.  the  6ih  reiblution  in  WifemanV  ^  afc :  and  with  this  refolution  a^ecs  the  33  H.  8. 
tit.  Recovery  in  Value.  Kr.  pi.  31.  &  29  H.  8.  D.  3a.  pi.  1. 

Pig.  of  Recov.  85.  fiiys,  it  is  vtxaJta  fitafii^  how  far  at  common  law  t  remainder  vefted  in  the 
kingt  wu  devcfted  by  recovery  and  dilcontinuance ;  and  this  very  ad  was  made  to  prevent  thefe 
recovo'ies  binding  the  ilTue,  but  extends  only  where  the  gift  was  by  the  king,  or  his  pfocart- 
ment.  Ref^rttkeJtoMe  of  d&nis^  when  the  king  created  a  conditional  fee,  there  was  a0  revtrjum 
hui  m  pa/ikUity  in  the  king;  and  if  the  donee  had  iiTue,  and  aliened,  the  king's  poffibility  waa 
barred  ^  well  as  that  of  a  common  perfon ;  but  tJkeJtatuU  of  donis  iumed  ikai  poffibility  mtt « 
fevtr/un^  (o  that  tbequrftion  is,  if  at  this  day,  one  make  a  gift  to  A.  in  tail,  remaiuderto  B. 
in  uil,  remainder  to  the  king  in  fee ;  if  in  this  cafe  A.  fufiers  a  common  recovery,  this  bars  A. 
and  his  iiTue,  a»d  the  remainder  to  B.  but  not  the  king's  reveriion,  for  that  cannot  be  difconti* 
nued  or  put  to  a  right,  or  plucked  out  of  him  by  the  a£l  of  a  third  perfon ;  and  therefore  the 
Sfirtnee  ieenu  to  be,  that  by  an  a£l  in  /sni,  a  remainder  or  rcverfion  may  be  deveilied  out  of  the 
king,  but  not  hy  aS  of  tie  fMfiy  I  as  if  there  be  tenant  in  tail,  remainder  to  A.  in  fee,  tenant  ia 
tail  difcontinues  in  fee,  and  takes  back  an  eftate  to  himfelf  for  life,  remainder  to  the  king  ia 
fee,  tenant  in  uil  dies,  the  ilToe  is  remitted*  and  the  remainder  pulled  out  of  king,  and  vcftg 
in  A.  But  the  aSt  of  the  party  as  a  fine  or  common  recovery,  (hall  never  dtvcft  any  eftate  re* 
nainder  or  reveriion  out  of  the  king ;  but  if  the  recovery  is  en  good  title  againfi  tenant  tn  ttulj  ad 
the  king  has  the  remainder  hy  defeafitJe  titU^  there  it  (ball  diveil  the  remainder  out  of  the  king,  aoi 
reilore  and  remit  the  right  owners,   flowd.  ^3. 553.  Dyer  344.  a  R«  53.  8  R.  /d.  t  Iuft-  J54» 

S«3.  Thehiirsofeveryfuch  tenant  in  tail^  againfinvbom  anjfycb 
ruoverfJbaU  be  bad^JbaUtah  no  advantage Jora^ 
aviunfi  the  vottcher  or  bis  beirs. 

S*  4.  Tbif  ailfball  not  extend  topreju£ce  tbe  leffet  or  Uffees  ofanf 

fucb  tenant  in  tail  made  in  writings  indented  of  any  manors^  landr^ 

isfc.fir  11  yearly  or  three  lives y  or  under y  nvhereupon  the  accuflamed 

rent  or  rents,  is  or  JbaU  be  yearly  refervedy  during  tbe  fame  term  or 

terms  i  but  tbe  fame  lejjfee  or  Uffees y  fhall  enjoy  Us  or  their  term  or 

termsy  according  to  tSe  Jlatute  of  32  H.  8.  28.  this  oEl  notwitb^ 

landing*    ' 

s.  P.  Br.         4*  tfthe  king  bad  madeagift  in  tail,  and  the  donee  had  foC- 

Recovery,    fered  acommon  recovery,  this  fhould  have  barred  the  eftate  tail 

la  H.  ^~*  ***  litttletotf  s  time,  but  not  the  reverfion  or  remainder  in  the 

r   23 1    1  king.     And  {o  if  fuch  donee  had  levied  a  fine  with  prochunatians 

Co.  Litt.      s^er  the  ftatnte  of  4  H.  7.  this  had  barred  the  eftate  taO,  al- 

3S5.  a.  S.P.  though  the  reverfion  was  in  the  king ;  but  fince  Littleton  wrocey 

16*  ^     *  common  recovery  had  againft  tenant  in  tail  of  the  king's  gift, 

Wifeman's   o^  Axch  z  fine  levied  by  hun,  the  reverfion  continuing  in  the 

Cafe^SRep.  crown,  tt  uo  bar  to  the  eftate  tail,  by  the  flatute  of  34  H.  8. 

U^  •jjjf-     And  where  the  words  of  the  ftatute  be  (*wbere^  tbe rever/im  or 

ferd'sCaic.  rommndeTy  at  tbe  ttmaffueb  recovery  badjfbatlbt  in  tbe  Jang) 

thefe  10  things  are  to  be  obferved  upon  the  conftrudion  of  thit 

aa, 

s  Rep.  15.  ift.  That  tbe  efiatetailmuft  be  createdby  a  Ung,  and  not  fayan^ 
man»scit  fobjea,,  albeit  the  king  be  hie beirto  the  reverJion%  fo^  the  preamble 
Fig.  of  lul  fpeaks  of  gifts  made  to  fubje£ts ;  and  none  can  have  fnbjeds  bat 
^.87.citea  the  king ;  and  alfo  in  the  preamble  it  is  faid,  (for  fervice 
S.  C.&  P.    to  the  kings  of  the  rcahn)  and  the  body  of  the  aft  fcfcrr 

the  preamble ;  and  therefore  if  theDuke  of  Laneafter  had  madl« 
«^  in  tail^  and  the  reverfion  dcfcisadcd  to  the  king,  yet 
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iM  &e efiafcc  tail  Fefirained  07  that  (bttute •»  and  (oof  the  like. 
Co.Iitt.  372.  b. 

2dlj.  lixhtiinggrantovertierever/sort^thcnzrecoveryfuSerti  Theiii^, 
wffl  bar  the  cftatc  tail,  becaufe  the  king  had  no  rcvcrfion  at  the  %'^^ll  ^' 
time  of  the  recovery,    Co.  Litt.  372.  b.  ^ke  a  hn^ 

leafit  by 
foe  grtnUd  kit  revtrfon^  4md  after  tke  Jine  refumed  U.  It  wii  rerolvcd,  that  the  Icafe  was  good 
agamftthe  iffue.  •  Jo.  S51.  otet  it «  the  Cafe  of  GAEDMaft  v.  BAMaatDca,  put  by  Charkoa 
J.  And  there  Sir  Tho.  Tonea»  in  hia  argument  in  the  Earl  of  Derby's  Cafe,  obfcrves,  chat  as  the 
£tteratioa  of  the  cftate  <»  the  donee  may  lofe  the  proteftion  of  the  ftatute,  fo  the  alteration  of  the 
cftace  of  ihe  donor  may  deprive  the  iffue  of  it,  according  to  the  cafe;  but  he  faid  he  much  doubted* 
whether  the  donee's  fine,  after  the  regrant  to  the  king  of  the  rcverfion,  would  not  have  beca 
avoidable  by  the  iflbe  in  tail  by  the  Sutate  of  34  H.  8.  For  that  z&.  doea  not  require  that  the 
leverfioa  always  continue  in  the  king,  but  xijujfces,  if  the  reverjion  be  in  the  kingM  the  time  ajtht 
Pecsvery  /kfferei,  grfoe  levied. 

The  king  m^es  a  gift  in  tail,  faving  the  reveriion  to  himfcif,  and  afterwards  riW  leave  to  Mi 
lOMnf  in  uil  toftifir  a  recmtety,  and  to  that  intent  paffes  the  reverfion  out  oJkimfelffZmA  lod^s  it  ia 
•thera,  to  have  it  reconveyedio  him  aftgr  the  reccverj  Juffered,  which  is  done  accordingly.  It  waa 
trudged  by  all  the  barons,  upon  advice  with  the  other  judges,  that  in  fuch  cafe,  the  tenant  in 
tail,  or  bis  ifliie,  may  bar  this  reverfion  by  a  common  recovery,  and  that  it  is  not  within  the 
Statute  34  K*  8.  Becaufe  the  reverfion  was  once  fevered  from  the  crown,  and  the  privity  of  th« 
•ftate  gone,  and  the  ftatute  ia  to  be  intended  to  rellrain  where  the  revtrjwi  continuu  in  the  fuma 
flight  ai  it  was  in  at  the  firft,  m^Uut  any  alteration.  Hard.  409.  Trtn.  17  Car.  i*  In  the  K»» 
•be^ier.  Tbe  Earl  of  Chefterfield'aCafe. S.  P,  Pig.  of  Recov.  88. 

3dly.  If  thfe  king  makes  a  gift  in  tailf  the  remainder  ia  tail,  or 
grants  the  rcTerfion  in  tail,  keeping  the  reverfion  in  ^he  crown,  a 
recovery  againft  tenant  in  tail  in  pofleffion  fhall  neither  bsir  the 
eftate  t?ul  in  poflelHon,  by  the  cxprefs  purview  of  the  ftatute, 
nor  by  confequence  the  eftate  in  remainder  or  reycrfion  |  for 
that  the  revei^on  or  remainder  cannot  be  barred,  but  where 
the  eftate  tail  in  pofleffion  is  barred.    Co.  Litt.  372*  b. 

4tUy.  If  zJisbjeB  make  a  gifi  in  tail,  the  remainder  to  the  king  A.  feifed  oC 
in  fee,  albeit  the  words  of  the  ftatute  be  (whereof  the  revcr-  ^^'^"^^ 
fion,  or  remainder  of  the  fame,  &c.)  yet  feeing  the  eftate  in  fiQ^bef^ra 
tail  was  not  created  by  the  king,  as  hath  been  {aid,  the  eftate  3a  H-.  8-  to 
tail  maybe  ban-«d  by  a  common  recoyery.    Co. Litt.  372.  b.     }cmin^l^ 

fo  dbc  king  in  fiee.  J.  S.  had  ifliie  3  daughUTS,iB.  C  and  D.— B.  in  the  time  of  Queen  EHe.  levied 
a  lifle  withprodamationa,  &c.  and  died  without  iffue*  It  was  agreed,  that  this  was  fufficient  to 
bar  every  bor  to  this  enuil,  by  33  H.  8.  which  fpeaka  of  the  reverfion,  and  not  of  the  remainder 
betqg  in  the  ktng»  and  thia  fine  makes  no  difcontinuance ;  but  fine  with  proclamations  is  a  bar, 
aad  sBakea  fee-boiple  ia  the  conulee  determinable  upan  the  eftate  uil,  without  touching  the  re- 
aaaindcr;  for  this  ftill  remains  in  the  queen.  And  the  words  in  34  H.  S.  ao.  that  the  heirs  o£ 
tenant  in  uil  inlands,  whereof  the  remainder  or  reverfion  is  in  the  king  at  the  time  of  the  reco« 
toy.  awyaaCcTf  &c.  wiU  not  reftrain  the  general  words  of  3a  H.  8.    And  46.  pi.  ti8.  Mich, 

15  St  i€  kXu.  tLoL  1748.  Anon. 3  Le.  57.  pi.  84.  Mich.  16  Eliz.  C.  B.  feems  to  be  S.  C. 

and  adjodfedt  that  the  ifliie  was  barred,  and  yet  the  remainder  in  the  king  was  not  difcontinued  s 
iag  by  chat  fine,  an  cftatc  in  fcedeurminable  upon  the  eftate  tail,  did  pafs  to  the  conufje.    Jaclu 

frnv.  Daicy.— 4ie.  40.  pi.  to8.  S.  C.  ai)d  in  the  fan^e  words. Mo«  115.  pi.  151.  Pafch. 

•ofilic  S.  P.  Anon.— -.Beadl.  a«3.  pi.  S54.  S.  C.  with  that  of  And.  46.  and  fays,  that  it 
■iribea  no  difoonanoanfie  of  the  tail,  to  pull  any  remainder  out  of  the  king,  but  to  p  -t 

Umm  AfoJmpU  t0.tkt  e»wJUf  dttermin^klfupgn  the  eftate  tail.—Biit  in  the  margin  there  L  *5*  J 
U  a  nola,  that  thia  ia  not  to  be  called  a  fee  doterminable,  but  a  bafefee\  for  which  Cae  Trin^ 
»5  Elia;.  Fl.  C  S55-  bb^  >n  Walfingham's  Cafe. 

Tenant  in  tail^o  hup  and  his  heirs  males,  the  reverfion  to  the  king,  fuffered  a  common  reco- 


very, or  levied  a  fine.  The  joftieea  inclined  that  this  ban  the  heir,  thous h  it  be  no  difcontinuance 
#£  Ibe  ttil,  M>r  of  the  jreved^n  in  the  ki^.  Englefield  (aid,  that  he  knew  it  to  have  been  by 
good  advifcmcnt  held  a  bar;  but^hcUy  doubted.  D.  ^%.  pi.  1.  Pafch.  a8  and  89  Elix.  Anon* 
»-^C.  cuA  A^'  And.  i?!* 

T  2  5^f  • 
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ft  Rep.  15,  Sthty.  If  Prince  Henrj^  fin  of  Henry  the  itb,  had  made  a  gtfi 
man'tCafeT  '^  '**A  ^'^^  remainder  to  Henry  the  qth^  infee^  whkh  remainder, 
— s.  p.  ind  by  the  death  of  Hen*  7.  had  defcended  to  H.  %.  fo  as  he  had  the 
S.C.  cited  remainder  by  defcenty  yet  might  tenant  in  tail,  for  the  caufe 
fo5.'  87.*^  aforcfaid,  bar  the  eftate  tail  by  a  common  recovery,    Co.  litt. 

37a.  b. 
ft  Rep.  15.  6thly.  The  word  (remainder)  in  the  ftatute,  is  no  vain  word; 
b.  (c)  i6.  t.  fQp  ^g  words  of  the  ( preamble  J  be,  the  king  hath  given  crgrantedf 
mitt'iSfe."  ^  otherwifi  provided^  to  his  fervants  and  fubjefts.  The  word  (re- 
verfion)  in  the  body  of  the  afl,  hath  reference  to  thefe  words 
(given  or  granted;)  and  (ranainder)  hath  reference  to  tbcfe 
•S.  ?.  But  words  (otherwifi  provided,)  As  if  tne  •  king  in  conjtderation  tf 
if  the  king  money f  or  afTurance  of  land,  or  for  ^ther  confideration,  hy  vfoy 
*tv  °Tn  tuJ  ^P^^ifi^f  procure  a  fubjeft  by  deed  indented  and  inroUed,  to 
81c  eftate  '  make  a  gift  in  tail  to  one  (f  his  fervants  and  fubjefts,  for  recom- 
tail  may  pence  offervice,  or  other  confideration,  the  remainder  to  the  king 
h^  buffering  ^''fi^*  *^^  *^^  ^^^^  appears  of  record,  this  is  a  good  provifion 
a  common  within  the  ftatute,  and  the  tenant  in  tail  cannot,  by  a  common 
r<toovcry.  recovery,  bar  the  eftate  taiU  So  it  is  2^  the  remjiinder  be  iimitid 
Mars^'pl  1.  '^  ^^  ^"S  '^  '^'*  ^  sT^be  remainder  be  limited  to  the  Ung  + 
cites  Hill,  for  years  or  for  /i/f,  that  is  no  ftich  remainder^  as  is  intended  by 
s  ^r.  per  tii^  ftatute,  becaufe  it  is  no  remainder  of  tontinuance  as  it  ougltf 
HidT^and  ^o  be,  as  it  appears  by  the  preamble,  and  k  ought  to  have  fome 
Richardfon  affinity  With  the  reveriion^  wherewith  it  b  joined.    Co.  Litt. 

in  Cane.        o*to    h 
Ld.  Not.      372-  o. 

tingham  v.  Ld.  Mounfon.— -f  Pig.  oC  Recov.  88,  89i  S.  P. 

8  Rep.  78.  7thly.  Where  a  common  recovery  cannot  bar  the  eftate  tail|  by 
*  .y"";  ,  force  of  the  faid  ftatute,  there  a  fine  levied  in  fee,  in  tail,  (at 
Stafford*!  h^^s  or  years,  with  proclamations  according  to  the  ftatutes,  jj&cff 
Ca^c. — >  not  bar  the  eftate  tail,  or  the  ifliie  in  tail,  where  the  revemm 
MA^'^t*r  ^^  remainder  is  in  the  king  as  is  aforefaid,  by  reafon  of  thcfe 
LXAMs's  words  in  the  faid  aA  (thefead  recovery^  or  any  other  tlnng  or  things 
Ca«<,  calk  hereafter  to  be  hadf  done^  or  fuffered  by  or  againft  any  fuch  tenant 
direa°a^  in  tail,  to  the  contrary  notwithftanding),  which  words  include  a 
oblique        fine  levied  by  fuch  a  donee,  and  reftrains  the  fame.     Co.  litt. 

firaioupon    372.  b.  373.  a. 

of  34  H.  8.-^ft  Show.  117.  Trin.  ^t  Car.t.  in  the  Cafe  of  Murray  v.  Eaton,  L^  ^^ /- 
Pcmberton  laya,  that  though  the  Ld.  Hobait  calU  it  an  oblique  and  indired  ftrain,  yet  it  has  ob- 
tained to  thia  time,  and  that  it  fcema  to  have  a  great  foundation  in  the  Terv  a^  of  uatlii 


great  toundaUon  m  the  very 
itielf ;  Cor  it  if  pbin  by  the  preamble,  that  it  waa  the  alicnatioB  of  the  land  they  irT**^*J 
hinder,  and  not  the  manner  of  the  alienation,  and  it  had  been  to  little  purpofe  to  biate  the 
aliening  by  recovery,  if  thev  had  left  him  power  to  bar  hia  ifTue  by  a  fine,  and  that  iStttk  mdi 
(any  other  thing  or  things}  Ihew  their  intention,  not  only  to  hinder  reooveriea,  but  any  tlung  cUa 
that  night  be  made  ufe  of  to  bar  the  iffue ;  and  fo  it  feeraa  wiCely  done  to  extoid  ttHtftaMbCt  aft 
they  did|  to  .fines*— -Skin.  95, 9(1.  S«  C«  and  8.  P.  by  Pcmberton  Ch.  J. 

Sthly.  But  where  a  common  recovery  JiaU  bar  the  eftate  tailf 
notwithftanding  that  ftatute,  there  ajhe  with  prodamatioDS 
JlfoU  bar  the  fame  alfi.    Co.  Litt.  373.  a. 

^thly.  Where  the  iaid  latter  words  of  the  ftatute  be  ^&id^  iMf, 
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^fufferedy  by  oragamft  anjfucb  tenant  in  tail  J  the  fenfe  and  con- 
fmiction  is,  where  tenant  in  tail  is  party  or  privy  to  the  oB^  be  it 
b7  doing  or  fuffering  that  which  fhould  work  the  bar,  and  net  by 
mere permj/jlton^  he  being  ajhanger  to  the  aSi,     Co.  Litt.  373,  a. 

*  As  if  tenant  in  tail  of  the  gift  of  the  king,  the  revorfion  to 
the  king  expeAant,  is  difTeifed,  and  the  ^iijfeifor  levy  a  fine  and  •$.?.!»• 
5  years  pafs,  this  (hall  bar  the  eftate  tail}   and  (o  if  a  collateral  Andcrfon, 
anceftor  of  the  donee  releafe  with  warranty,  and  the  donee  fnf-  [^^  ^ 
fer  the  warranty  to  defcend,  without  any  entry  made  in  the  life  be  bound; 
of  the  anceftor,  this  fhall  bind  the  tenant  in  tail,  becaufe  he  is  for  he  » 
not  party  or  privy  to  any  aft,  either  done  or  fuffered  by  or  againft  S?sutiue 
him.     Co.  Litt.  373.  a.  of94H.a. 

which  the 
«ther  jufticet  afiireed  unto  $  but  Walmflrv  faid,  thli  cafe  it  to  be  well  advifed  npoo ;  for  he  coo* 
«eived  it  yn%  to  be  remedied  by  the  equity  of  the  (btute;  tod  that  otherwife  it  would  be  a  com- 
moa  miCchief,  that  donee  in  tail  of  the  kine,  would  fufier  a  dtlTeifina  and  the  diffeifor  (houki 
levy  a  fine  and  thereby  bar  the  iflue.  Cro.  £.  595.  pi.  40.  Mich.  39  &  40  £lix.  C  A.  StratAeid 
V.  Dover.— Mo.  467.  pi.  ^SS^,  S.  C  by  name  of  Dovia  v.  Stkatfibld,  ukes  no  notice  oC 
what  waa  the  opinion  of  Andcrfon,  or  the  other  juftices,  but  only  of  that  of  Walmfl^y,  and  ftatca 
the  cafe  of  a  gin  in  tail  by  H.  7.  to  Vcrney,  whofe  heir  waa  difleifed,  i(pd  a  ftranger  being  in 
(sifitt,  levi<:d  a  fine  with  proclamations  and  5  yean  paffed,  the  rcveriion  alwayi  remaining  in  the 
crown,  it  (hall  bind  only  the  iffue  fufiFcring  it. 

lothly.  Albeit  the  preamble  of  the  ftatute  extend  only  to  gifts  •  Rep.  15. 
in  tail,  made  by  the  kings  of  England  before  the  aft,  viz.  (hath  ^iJ5^  cafo 
given  and  granted,  &c.)  and  the  body  of  the  aft  referreth  to  the 
preamble,  viz.  (that  no  fuch  feigned  recovery  hereafter  to  be  bad 
agunft  fuch  tenant  in  tail ;)  fo  as  this  word  {fuch)  may  feem  to 
couple  the  body  and  the  preamble  together  j  yet  in  this  cafe 
(fuch)  fhall  be  taken  fir  {fuch  in  equal  mifchiejfy  or  in  like  cafe,) 
and  by  divers  parts  of  the  aft  it  appears,  that  the  makers  of  the 
aft,  intended  to  extend  it  to  future  gifts  \  and  fo  is  the  law  taken 
at  this  day,  without  queftion.    Co.  Litt.  373-  a* 

5.  A.  made  a  gift  in  tail  to  6.  remainder  to  C.  in  fee  ;  C.  granted 
lis  remainder  to  J^  S.for  life,  the  remainder  to  the  queen,  upon  con^ 
tEtton  Co  be  void  on  non-payment  of  money ;  A.  fuffered  a  com- 
mon recovery,  Refolved,  that  the  recovery  bars  not  only  the 
eftate  tail  of  B,  but  alfo  the  eftate  for  life  of  J.  S.  notwithftand- 
ing  the  remainder  in  fee  was  in  the  queen ;  for  this  is  not  with* 
in  the  flatute  of  34  H.  8.  becaulp  the  eftate  tail  was  not  of  the 
f  ift  of  the  queen,  or  of  any  of  her  progenitors  kings  of  England* 
<L  Rep.  52*  a«  b.  in  Sir  Hugh  Cholmle/s  Cafe,  cites  it  to  have 
been  adjudged  15  &  16  Elu:.  m  Cafe  of  Jackfon  v.  Drury^  and 
27  Eliz.  C.  B.  Wifcman  v.  Jennings. 

6.  A.  feifed  in  fee,  fir  continuance  in  his  name  and  blood,  and  ^^  *^ 
fir  other  good  con/iderations,  covenanted  to  fbmd  feifed  to  the  ufe  ,lo/s.C 
of  himfi^  in  tail  nude,  remainder  to  the  ufe  of  B.  his  brother  in  — s.  ?,  Y\ 
pal,  remainder  over  toother  brothers  in  tail,  and  for  default  of  ^^^^^ 
iii^  ifloe  to  the  ufe  oithe  queen,  her  heirs  andfucceffbrs,  kings  and  ^ 
qtteens  of  this  realm.    A.  died>  leaving  iflue,  who  fuffered  a  com* 
snon  recovery.    And  it  was  adjudged  that  the  iffue  of  that  iflue 
barred  by  fudi  recovery,     ifl.  Becaufe  the  words  (other 

1!  3  good 
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good  eonfiderations)  are  too  general^  without  a  fpedal  arennenf 

to  raife  an  ufe.     sdly.  The  continuance  in  his  name  and  blood 

was  not  a  confideration  to  raife  an  ufe  to  the  queen*     2^* 

Neither  would  it  have  been  (ufficient,  had  it  been  exprefled  in 

confideration  that  the  queen  was  the  head  of  the  commonwealth, 

and  had  the  care  of  preferving  the  peace  of  the  realm,  &c  for 

there  is  wanting  quid  pi  o  quo*    Athlj*  Had  the  confideration  been 

fufficient  to  raife  an  ufe  to  the  queen,  yet  this  would  not  have 

brought  the  cftate  tail  within  the  proteftion  of  this  aft  of  34 

H.  S.  For  no  cftate  tail  is  prcferved  by  the  faid  aft,  unlefs  created 

by  the  kin^s  lettes  patents ^  or  of  his  provtfiofty  and  not  of  the  pro* 

vifion  of  a  fubjeft  only.     2  Rep.  15.  a.  b.    Wifeman*s  Cafe* 

Als.  Wifeirian  v.  Bamatd. 

Noy.  igi*         7.  A.  tenant  intail^  remainder /^  J5.  in  fee;  B*  by  deed  inroll* 

Anon.  &.  0.  cd,  granted  his  remainder  to  the  queen  in  fee,  during  the  Ufe  of  A« 

the^nfto  ^^^  ^fi^^  ^^^  deathy  as  long  as  any  of  his  ijfue  malejbould  Uve.     A. 

the  queen    f^ff^^ed  a  recovery^  (under  which  the  plaintifi^  claimed)  and  died 

by  B.  it      without  ifTue,  and  then  6.  entered ;   adjudged,  that  notwith* 

-Jithrjfi-   ftanding  his  grant  to  the  queen,  the  common  recorery  had 

f   234   1  barred  B's  remainder  \  befides  it  was  void  in  itfelf,  becaofe  it 

^  ^ijo^  tkti     could  ne^er  come  in  pofiefiion  \   for  by  the  death  of  A*  without 

limpgymnt  \ffyxty  the  remainder  to  the  queen  was  determined  \  -but  ^fbt 

aJueveid.  reverfion  had  been  granted  to  hery  infiead  of  the  remainder^  it  had 

A.fujersa  been  otherwiftf ;  becaufe,  during  the  firft  entail,  there  fhall  be 

ccmmn  re-    ^n  attendcncy  for  the  ferviccs  and  wardfhip,  &c.  of  the  ifluc  ot 

^dieswUhout  ^^^  donec.    Yelv.  149.  Mich.  6  Jac.  B.  R.   Poole  v.  Needhanu 

ijue,    B.  tendtrs'tke  aoj.  And  refolv^d,  that  that  recovery  by  A.  hath  b«rfed  the  femainder  i« 
lee  ;  becaufe  the  grant  to  the  queen  was  void ;  for  it  waa  tmpofiible  that  ever  it  could  lake  aay 
cffed  by  that  grant  to  the  queen ;  and  judgment  was  given  accordingly,     Noy.  tjt.  Antau       ■■ 
'  £.  F.  Pig.  of  Rccov.  89. 

8.  It  feems  by  Hobard  Ch.  J.  upon  the  34  H.  8. -20.  That  if 
a  man  pleaded  generally^  that  his  anceftor  was  tenant  in  tail  oj  the 
hngs  provifiony  and  the  reverfion  or  remainder  in  the  crown  when  he 
fuffcred  the  recovery ;   this  is  not  good  without  pleading  the 

fpecial  mattery  how  the  eftate  tail  grew,  and  the  recovery  was 
fufiered.    Hob.  299.  in  the  Cafe  of  Slade  v.  Drake. 

9.  Donee  in  tail  of  the  kin^s  gifiy  the  reverfion  being  in  the 
king,  makes  a  gift  in  taily  and  afterwards  iht  fecond  donn  fitffefs  m 
recovery.  Refolved,  that  his  iflue  was  not  within  the  privilege 
of  34  H,  8.  cited  by  Sir  Thomas  Jones,  in  his  argument  in  the 
Exchequer  Chamber,  in  the  cafe  of  the  Earl  of  Derby,  as  13 
Car;  I.  The  Earl  of  Ormond's  Cisb,  which  he  feid  he 
agreed,  and  that  thei'e  was  vciy  good  reafon  for  the  relbluticmj 
for  the  fecond  dohee^s  eftate,  as  rxt  as  it  ^otild,  difaffirmed  tlis 
reverfion  of  the  king,  though  It  could  not  take  it  out  of  hiiii^ 
and  his  pdflefSon  was  uijurious  to  the'e^te  given  by  the  Id^^ 
an<l  therefore  there  *wat  no'colotirto'allowit  the  proteQteof 
the  aft.     2  Jo.  25^ 

•  >  "Sr-        I  o.  llichard  the  jft.  by  'teflcrs  patettt  grantfeil  Mrtsdn  hlid*  tt> 
PgS;~  Thomas  Earl  of  Derby  asrd  his  fon,  habcnd.  to  the  earl  in  -*-=* 
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«la2e.    A&ervards  a  dtfpute  irifiog  between  Earl  William  aqd  ^  C.*— 
tfaedaogliters  of  Ferdinando  his  brother  deceafed^  coocemuig  ^^  J?j^ 
the  title  to  tfaefiiid  lands^  a  reference  is  had  by  confent^  and  an  skikgcj&c 
award  made.    Then  they  obtain  ^ntUfof  pariiament,  4  Jac.  re-  ^  C*  ^y 
cited  to  be  in  confirmation  of  the  faid  award,  and^  thedaer^  ElrfofDw! 
nitting  aUamtrvu€r/uT\  whereby  a  new  efiatefor  lift  is  limitted  to  by 's  Cafe. 
Alice  the  Countefs  Dowager  of  Ferdinando,  and  then  to  £ari 
William  for  life,  (who  by  the  former  letters  patents  was  tenant  in, 
tai/)f  and  his  firft,  &c.  and  feventh  Ton  (whereas  before  it  was 
the  jfue  generaUj)  in  tail  male,  and  for  default  of  fuch  iflue,  then 
to  the  other  porfons  then  living,  (who  before  would  have  re* 
mamders  in  tail)  for  their  lives,  and  their  i0ue  in  tail  male,  ut  • 
fupra;    with  a  prowfo^  f(nnng  all  fuch  right,  title>  intereft,  or 
reoerfim^  as  the  king  might  hhve  in  the  faid  premifes.     After  this 
a  fucceeding  Earl  of  Derby,  for  valuable  conuderation  grants 
away  thefe  hinds  to  J.  S.  and  for  further  afiurance,  levies  zfine 
with/proclaTnatiom.     Adjudged  by  8  juftices  againft  3,  in  the 
Exchequer  Chamber,  that  the  new  eftate  tail  ihall  have  the  fame 
grotedion  as  the  old  eftate  had  before  the  ftatute  of  4  Jac.  i. 
That  the  reverfion  ftill  remains  in  the  crown,  notwithftanding 
thofc  alterations,  and  confequently  that  a  fine  levied  by  a  tenant 
in  tail  is  no  bar  to  his  iflue ;    for  that  this  was  not  a  new  grant 
by  aA  of  parliament,  but  only  a  confirmation  and  eflablilbment  of 
the  old  grant  of  JS.  3    by  the  letters  patent,  and  fo  within  the 
34  /f.  8.  beins  a  gift  in  tail  of  the  provifion  of  the  crown* 
Kaym.  338.  Hill.  31  &  32  Car.  ^.  in  the  Exchequer.  Murray 
T.  Eyton. 

1 1.  W*  Earl  of  Derby,  ieifed  of  the  manors  of  L.  &c.  and  N* 
&c  emwyed  the  fame  to  J.  N.  and  J.  S.  wth  intent  that  they 
\  fioM  coeeoey  the  fame  to  ^ueen  Eliz.  and  that  ^r  Jhould  recant  • 

the  fame  to  the  faid  earl  in  tail  male^  with  remainder  to  Sir  G.  S. 
m  tail  male,  and  the  reverfion  to  be  made  in  the  crown*  J,  S.  and 
J.  N.  conveyed  accordingly;  and  the  queen^  for  divers  good  r  ^or  1 
caufcs,  &c.  and  at  the  petition  of  the  faid  W.  re-granied  to  be 
held  of  the  queen,  her  heirs  and  fucceflors,  hy  theferviceofone 
kmghfs  fee.  An  aft  of  parliament  made  4  Jac.  I.  Ena3eathat 
ihefe  to  whom  the  limitations  were  made^  Jhould  enjoy ^  and  that  the  % 

hng  Jhould  hold  fuch  ejate^  title^  inter ejfi^  and  reverfion^  as  if  the 
mS  had  not  been  made.     Afterwards,  upon  an  award  of  a  rent* 
charge  of  6oo/.  a  year  to  C.  S.  in  tail  male,  &c.  King  Charles  i. 
fronted  the  reverfion  back  to  enable  the  grant  of  the  rent^cha^ge^  and 
the  reverJioHf  within  one  year,  to  be  again  limited  to  the  crown* 
Aher  this  W.  and  his  eldeft  fon  covenanted  to  levy  a  fine,  to 
make  gocxi  the  rent-charge;    and  that  the  lands  chargeable 
therewith,  fhould  be  to  the  ufe  of  W.  in  tail  male,  remainder 
to  Sir  G.  S.  in  tail  male,  remainder  to  J.  Ld«  S.  (eldeft  fon  of 
W.)  his  heirs  and  aiBgns.    The  fine  was  levied.    The  reversion 
was  not  ro^mted  to  the  crown*    The  manors  afterwards  de« 
foended  to  W.  G.  R.  Earl  of  D.  who  by  leafe  and  releafe  con- 
veyed to  T.  and  H«  and  their  heirs  to  make  a  tenant  to  the  prae« 

T4  «P« 
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cipe  to  {iiffer  a  common  recovery,  in  which  W.  G*  R»  Earl  of 
Derby,  was  vouched  and  vouched  the  common  vouchee  $  W. 
G.  R.  died.  In  an  ejeAment  brought  by  the  daughters  and  co« 
heirefTes  of  W.  G.  R.  Earl  of  Derby,  againft  the  heir  male  of  the 
body  of  C.  S.  and  younger  brother  of  the  faid  W,  G.  R.  Earl 
of  Derby,  deceafed,  Ld.  Ch.  B.  Ward  was  of  opinion  with  the 
younger  brother,  (the  heir  male  of  C.  S.)  as  to  the  manor  of 
L.  &c.  on  the  ftatute  34  H.  8.  which  reftrains  the  tenant  in  tail 
of  the  gift  of  the  crown,  from  aliening ;  but  the  other  3  barons 
held  the  intail  in  this  cafe,  was  zjraudulent  contrivance,  ttoivntlum 
the  meaning  of  this  Jlatute.  Pig.  of  Recov.  201.  to  213.  Trin* 
6  Annse,  in  the  Exchequer*  Johnfon  of  the  demife  of  John  E^ 
of  Anglefea,  &  Ux.  and  LadyEIiz.  Stanley,  Spinileri  v.  James 
Earl  of  Darby,  &  aU 

(A  a.)    Reverfedy  Falfified,  or  Stayed,  For  wbat^ 

and  How. 

ny  entry  and  I.  A  COMMON  recovery  may  be  defeated,  fruftrated^  and 
pUa,  when  Xx  reverfcd,  which  is  called  falfifying,  many  ways }  as  by 
cntry^not  ^^'^J  ^^  P^^^f  a^m^  by  oSion  and  pUa,  by  plea  only.    Pig.  of 

taken  away    RecOV*  I56. 
by  the  re- 
covery, and  he  brings  his  afTife,  and  the  recovery  is  pleaded  againft  him,  and  he  pleads  matter 
to  avoid  the  recovery.     Pi^.  of  Recov.  156. 

By  aSion  andpiea^  that  ts  when  the  entry  of  the  party  that  hai  right,  is  uken  away  by  tbe  ro* 
covery,  and  on  a  real  a6lion  brought,  the  recovery  is  pleaded  in  bar  of  tbe  right,  this  may  be 
{slfified  by  plea,  and  io  by  a£Uon  only,  or  by  plea  only.     Pig.  of  Recov.  1^7* 

But  if  a  2«  If  a  fingle  recovery  and  a  fine  be  againft  the  tenant,  the 

TtRonfhe'  ^^^  S^  ^^^'y  ^^^  ^^  ^^^^  *°^  ^^^^  ie/ire  the  writ  ^ covenant^ 
brought  41-   and  be  returned  before.  Weft's  Symb.  77.  b.  fetSt.  3. 

^ainft  the 

tenant  and  a  torii  of  entry  againfi  the  demandant,  then  tie  writ  ofcfvenant  mu/t  bear  date^  and  be  re- 

turned  bsfore  iAf  torit  of  entry ;  and  this  is  called  a  double  voucher.   Weft's  Symb.  77.  b»  k£L  9. 

3.  The  original  writ  of  entry  was  returnable  OB*  MiciaeBs^ 

which  was  the  ^th  of  O'Ehber,  and  the  ded.pat.  de  attorn,  faciettdm 

bore  date  the  lUh  of  Ofioberj  and  the  m///imiix. thereof  in  Bank 

bore  date  the30/^  of  OSob.  which  was  after  the  relation  of  the 

judgment,  which  is  Odhbis  Michaelis,  though  the  entry 

quod  pofiea  ifto  eodem  termino  the  demandant  came,  and  the 

filemniter  exoBus  non  venit  fed  defaltam  fecit,  ideo,  tstc,  and  fo  it 

fhould  be,  though  the  writ  was  returnable  the  laft  day  of  the 

[   23^  2  ^^^™  »  ^^^  poftea  ifto  eodem  termino  may  be  the  fame  day  that 

the  count  and  defence  is  made ;  and  then  in  this  cafe  the  «awr* 

rant  of  attorney  was  i^er  judgment  given  contrairy  to  the  iiippoftl 

of  the  writ  of  ded.  pot.  which  is  cum  breve  nofit  urn  pendeat^  (Stcm 

And  the  writ  is  not  pending  after  judgment  given  ;  and  fo  the 

recovery  was  held  erroneoi](S«    F^  Curiam.  !)•  220t  tjf.  13.  Sir 

^ich.  Bacon's  Cafe. 

.4.4 


4.  ul,  tenant  in  tail,  remainder  in  fee  to  B.  or  t&e  reverfloQ  ui  The  grantee 
ftc  to  B.  B.  makes  a  leafe  for  years,  or  grants  a  rent^cbargt^  or  ^j^^*^S^ 
Qcknowledges  a  ftatute ;  A.  ^cnnxdsfuffiers  a  common  recovery^  gfy  ^  ^^ 
0tii  dies  mntbout  iffue  s  this  leafe,  grant  of  a  rent,*  or  ftatute,  are  covery. 
avoidable  by  the  faidi  common  recovery,  othervife  the  irccovery  ^  ^^f* 
vrooid  be  of  no  effe^b  to  the  purchafor ;  and  the  refx>yery  is  c^fe.*f!L 
|iaramount  to  the  faid  leafe|  rent-charge,  and  ftatute.    Jenk,  And.  <8a* 

050^1^41,  cllSy!l- 

jifo.  154.  S.  C.—f  Le.  i^  S.  C— Poph*  ^.  S.  0. 


5.  Huft)and  and  wife  levied  a  fine  of  lands  of  thewifc,  (ho 
being  within  age,  and  afterwards  they  fuffered  a  common  reco^ 
Tery ;  the  hujband  died\  the  widow  married  again;  and  her 

.  hufl>and  and  (he  brought  a  nvrit  of  error  to  reverie  this  fine  and 
Recovery;  the  Court  was  of  opihiQn  to  reverie  the  fine,  but 
would  adyife  on  the  recovery,  becaufe  it  w^  had  againft  theni 
after  appearance,  and  not  by  default*  Gojdib.  x8l.  pi.  116. 
HHI.  43  EHz.  ^\r  Henry  Jones's  Cafe* 

6.  23  EHz.  3^  feA«  %,  enafb,  that  no  fine^  proclamations  upon 

Jines^  or  common  recovery^  fiall  be  reverfixhle  ly  turit  of  error^  for 

Jalfe  Latin,  rafu<  e,  interlining^  mi/Untering  of  any  warrant  of  a/-* 

tomeyy  or  of  any  proclamationy  mfiretumingy  or  not  returning  oftht 

Jberiff,  or  other  %aant  of  form  in  words,  and  not  infuhjiance* 

7.  A  recovery  erroneous  for  want  tf  original  is  not  void,  but 
Toidable  by  error,  and  till  it  be  revened,  he  in  remainder  has 
not  any  right  in  it,  but  the  eftate  tail  is  barred  hj  it.  ^  Rep.  3* 
Trin.  2^  Eliz.  in  the  Marc^uis  of  Winchcftcr's  Cafe. 

8.  The  writ  of  entry  was  de  uno  annuali  redditufive  per^me  4  S.C.  Poplk 
Marcarum  exeunt,  dc  ecdefia  five  reftoria,  &c.  It  was  infifled  ^^JjJ^S^ 
that  this  was  erroneous,  becaufe  of  the  unceitainty,  the  demand  tod  York 
being  in  the  disjunctive  (of  a  rent  or  penfion)  but  adjudged  that  v,  "^ 
the  writ  is  good  enough,  and  that  there  is  no  uncertainty ;  for 
that  redditus  and  penfio  (as  this  cafe  is)  are  iynonimous  words, 
die  laft  words  (exempt,  de  reAoria)  proving  it  to  be  a  rent ;  for 
were  it  an  annuity  it  would  not  be  ifiuing  out  of  the  re4flory ; 

.bat  in  fuch  the  paribn  fhall  he  charged  in  refpeA  of  the  rec- 
tory. 5  l^ep.  40.  a.  41.  a.  Pafch.  35  I^liz,  B.  R«  Dormer's 
Cafe.       . 

j^  Writ  of  error  was  brought  to  reverje  a  common  recovery  fUf-m 

ftrtd  in  the  County  Palatine  di  Lancafter  \  the  error  affignea  was, 

diat  it  was  fufiTered  by  hujband  and  wife,  the  vAfe  being  under  age^ 

emd  that  {he  appedrea,  and  entered  into  warranty  as  vouchee  fft 

^Marnatum,  when  itjbould  be  by  guardian,  or  in  propria  perfona 

jex  the  leaft ;  and  this  was  held  to  be  error  \  but  Haughton  J. 

laid,  that  at  the  time  of  fhfibring  this  recovery,  this  was  held 

,  (D  be  no  error,  but  that  it  has  been  refolved  otherwife  fince,  and 

fhat  this  matter  had  been  argued  here  fince  his  beiM  a  judge* 

^  RolL  Rep  8;.  Pafch.  17  Jac  B.  R.  Lady  Darc^s  Ufe. 

\Q.  A  CQimnon  recovery  was  fuffered^  and  a  mrit  of  entry 

tvoi 


wat  matflid^  and  for  this  a  writ  of  emm*  was  broa^t  $  ani  hr 
was  xnoved  that  it  might  be  ezaminod  whether  any  writ  was 
£led  or  not ;  but  the  Court  denied  it^  but  ^  it-appears  by  rteori 
$bai  a  ^vrtt  was  filed^  then  they  would  confider  whether  a  nev 
writ  fliould  be  filed  or  not ;  and  they  iaid  that  if  a  recovery  be 
exemplified  by  the  Statute  of  23  Eli%*  3*  though  ^«i^/iarr  ^f  it 
be  loft i  jtt  it  is  aided.  Litt»R.  299.  Mich.  5  Car.  C.B.  Anon, 
r  ^37  ]  !!•  Ii^  error  to  reverfe  a  common  recovery. in  Wales^  up<m 
the  fore  fiadas  the  iheriff  returned  feveral  tertenaats,  ^ho  pleaded 
feveral  fleas^  the  one,  that  he  is  only  tenant  for  years  of  the  demife 
of  one  Owen^  another»  that  there  are  other  tertenants  of  the  iand> 
viz.  A.  B.  &c.  not  named  in  the  writ,  judgment  of  the  writ ; 
another  pleaded.  That  the  plaintiff  had  entered  into  part  pending  the 
tvrit^  Upon  demurrer  to  thefe  pleas,  the  Court  hdd  them  to 
be  frivolous^  and  awarded  that  they  plead  in  chief.  Raym. 
55^  56.  Mich.  14  Car.  2.  Wvnne  v.  Loyd. 
lev.  tjo,  12.  Error  was  brought  of  a  common  recovery  had  at  the 

Ffefch.  grand  Teffions  in  Wales  upon  a  quod  ei  deferceat  in  nature  of  a 
JkR-'^'c.  ^^^  ^  ^^^^>  I  ft-  Becaule  the  fummons  is  dated  Mfifuent  to  the 
St?!  and  dedimus  poteftatem  \  but  this  was  not  much  relied  upon,  by  rea^ 
^?'  '^iS*  ^^^  ^^  ^^^  ^^^  difallowed  39  Eliz.  in  Arg^ntin's  Cafe  5  adly, 
ftouM  be*  Becaufc  here  «wx  no  ivarrantof  attorney  at  the  time  of  the  appearance^ 
intended  fpr  it  appears  to  be  tefted  after  the  appearance ;  but  to  this  it 
^'^  '^  '  '^"^^  aniwercd,  that  the  vouchee  may  appe^  by  himfelf%  or  by  attor-» 
being  pre-  ^9»  thoidgh  there  be  not  anyfummons  or  other  proce/s  againfi  him,  and 
Icntinconrt,  that  foare  18  £•  2.  Fitzh.  Voucher  230.  5  £•  3.  Fitzh.  Voucher 
made  the  j^y^  j^  H.  7.  24.  and  Other  books,  and  that  therefore  the 
Ind  fi»  the  common  recovery  is  good,  and  the  procefs  void ;  and  the  Court 
iinumons  after  feveral  arguments  faid^  that  a  common  recovery,  being  n 
id  vmrw  cQiQ2XK)n  afiurance,  they  would  intend  another  warrant  of  attormy 
.tfiedcd.pa.  ^"/^"^  ^^  ^  time^  and  fo  the  common  recovery  was  afBrmcd; 
tefbtem»      nota,  that  this  was  a  writ  of  error  brought  by  the  vouchee.  Sjd« 

nade  therenpoOy  is  void ;  and  of  this  opinioo  wai  the  Coart,  and  (aid  they  would  not  sorcrie  a 
•onunon  recovery,  if  by  any  mcana  they  could  make  it  good,  and  fo  affirmed  it. 

13.  If  error  be  brought  to  reverfe  a  recovery,  there  mufl  be  a 
tire  facias  againfl  the  heir  and  tertenants.     3  Mod.  274.  HilL  I 

W.  &  M.  B.  R.  Anon. ^The  Court  awarded  a  fcire  fedas 

Againfl  the  tertenants  (the  heir  was  an  infant)  Carth.  1 12.  Fafth. 
2  W.  &  M.  B.  R.  Earl  of  Pembroke's  Cafe. 

14.  A*  upon  a  conuniffion  had  made  an  attorney  in  order  to 
fuffer  a  recovery  this  term,  which  was  done  the  lafl  affifes  at 
Tock^ — ^A  motion  was  in  behalf  of  the  heir  in  tail  to,^  thepqffing 

-of  the  common  recovery,  and  feveral  affidavits  were  produced  to 
fatisfy  the  Court  that  A.  (fince  the  lafl  ai&fes)  £ed  m  Irdaiid» 
and  the  Court  being  fatisfied  of  the  truth  thereof,  did  fhy  the 
palling  the  recovery,  and  faid  if  it  fhould  pais  it  would  be/m>- 
neous.    a  Vent.:oo.  Mich.  J  W.&M.C.B.  Sir  Thomas  Governs 

Cafe. 

15.  A 


t5.  A  commoa  recovery  was  Aifi^red,  in  vfhkh  afemi  covert 
woas  vouchee^  and  underage^  and  appeared  by  attomejj  and  the  fame 
was  rcrverfed  nifi  cailfa  at  the  end  of  tne  term.  5  Mod*  909, 
a  10.  PafcK  8  W.  3,  Stokes  v.  Oliver. 

16.  Common  recovery  may  be  avoided  by  these  being  no  tetfant  Asyrhgn  a 
to  tbefracipe,  or  if  the  writ  is  brought  againfi  arranger  that  bad  ^^^^^^^ 
futbiftgf  and  he  vouches  tenant  in  tail  in  pofle&on,  or  becaufe  minftthe 
he  that  hath  the  ejlate  and  right  i>  not  party  or  privy  to  the  recevery.  iipifrr.wi 

Pig.ofRccav.165.  )^-^V 

if  anochcr  love  «  term  or  inter Jl  at  the  time  of  the  cominoB  recovtry,  theve  they  may  falfi^  to 
bve  Lbcir  imereft ;  or  if  it  be  by  cwin  by  tenant  fpr  life  to  difmherit  the  reverfion^i  or^f  there  be 
«D  irr9r  ffffwi/Unce  in  the  recoirery, «  writ  cf  error  lies.    Pi^  of  Rcoov.  1^5, 

17.  10  &  II  jr.  to"  Af.  3.  14.  Enajte,  That  no  j£nf,  recovery, 
or  judgment J!>aU  he  reverfedjbr  error  unlefs  vfrit  ofefror  be  hrougbt 
kintbin  2p  years* 

1 8.  14  Geo,  a.  Ena3s  that  every  common  recovery  already  Juffered, 
#r  hereafter  to  befuffered^  Jhally  cfter  the  expiration  of  7,0  years  from 

the  time  of  the  fleering  thereof^  be  deemed  good  and  valid  to  all  intents  \^  138  ^ 
and  purpofesj  if  it  appear  s  upon  the  face  ojfucb  recovery^  that  there  moas 
m  tenant  to  the  wnt,  and  if  the  perfon  joining  infuch  recovery  had  a 
fugidene  eftate  and  tower  tojuffinr  thefamcy  notnnithftanSng  the  deed  or 
deeds  for  maUng  the  tenant  tdjbch  tvrit,  Jbould  belo/lornot  appear. 

Provided  alnvaysj  that  tins  aSfball  not  extend  tp  make  any  fueh 
tommm  ftem^ery  beretcfore  fufferea  valid^  and  effieSual  in  law^  which 
bath  been  avoided  by  any  la^^fidaBor  meanSf  or  which  fhall  hereafter 
he  avoided  by  entry  duly  made  on  or  before  the  i6tb  day  of  January, 
1740.  or  by  judgment  or  decree  had  or  obtained  uponjomo  affton  orfuit 
mt  law  or  in  eauity,  commenced  or  to  be  commenced  on  or  before  the  faid 
j6tb  day  of  January^  and pro/ecuted  with  due  diligence  ;  but  every 
fiich  common  recovery  Jball  remain  J  and  be  of fuchjoree  4md  effeSi  only 
iu  the  fame  would  have  been  if  this  aR  had  never  been  made* 

Provided  that  nothing  in  this  aEl  contained,  fhall  be  eonflrued  to  pre^ 

Judice  or  affeEi  any  queftion  of  law  which  mav  arife  upon  common  rec^ 

veries  not  remedied  or  intended  to  be  remedieaby  this  aEl ;    but  allfucb 

eommon  recoveries  fhaU  remain  and  be  of  fuch  force  and  ejfe3  only,  ae 

ihefanuwould  have  been  if  thif  oR  had  never  been  made, 

(B.  a)  Error  to  rcverfe  a  Common  Recovery.   By 

whom  it  may  be  brought. 

I,  'irrHERE  a  common  recovery  is  avoidable,  it  muft  be  a- 
^^    voided  by  him  that  is  barred  by  the  recovery ;   as  by  the 
l^uef  tenant  in  tml^  or  if  none,  by  iS^renmnder*man,  or  rover* 
Jmer  by  writ  of  error.    Pig.  of  Recov.  165. 

a.  Tenant  in  tail  (beiQg  (heriffof  the  county  where  the  lands  ^usopauo 
lay)  fuSered  a  common  F9c<wery,  ^nA rdeafed all  errors \    and  ^^\  . 
iipon  error  brought  by  him  (by  confent)  there  was  judgment  ^![^au 
-^gainft  lam,  yet -finreral  jufticeB  thong^t'that  this  was  no  bar  io  have  writ 
jKr^b^  orto  bmin  umdninf^  to  btinga  writ  of  error  or  a  for-  fj^^^Jf 

me^'^l  iktjrjiiiil 


s  3$  IBMtibttf  Coinnuuu 

^i7,  Ky  tlie  mcdon ;   for  foch  releafes  do  not  bar  the  right  of  ent^,  &c^ 
SfrVby  ^*  ^^^'  ^'^  ^-  Rowlet's  Cafe,  cites  4  H.  8.  i.  Accordingly. 

the  common  law,  bcc^ufe  Ae  is  not  privy  in  hlMtd  to  the  tenant  in  tiiL  that  loft  the  land  rrroneovfly* 
And  it  fccms  by  the  opinion  in  P.  4  U.  S.  foL  i,  th^t  he  may.    D.  188.  Sir.  R.  RowktfaCale. 

This  aft  cjp.  3.  14  Eliz*  8.  Enafts  that  ^7/  recoveries  had  orprofecuted  (by  a^ 
lends  not  to  gf^^gff^^f^f  of  the  parties ^  or  by  covin)  againfi  tenants  by  the  courtefy^ 
very,  unlefs  tenant  in  tail  after  pojfibility  ofiffue  extinB^  for  term  of  life  or  years^ 
k  be  by  or  ofeflates  determinable  upon  life  or  lives,  or  any  (anas,  tenements  or 
•Tcovinf  hereditaments,  vfhereof  fuch  particular  tenant  is  fifeifed,  or  agcdnfi 
Co.  Litu*      ^^3  other,  with  voticher  over  of  any  fuch  particular  tenant,  or  of  any 

S5t.  a. 'having  right  or  title  to  any  fuch  particular  e/late,  fhallfrom  bencffortb 

^ant'for     ( '^  ^g^^  ^he  reverfioners,  or  them  in  remainder,  and  againfi  the 
Bfe,  the       jkeirsandfuccejqrsj  be  clearly  void. 
xcmaindcr 

in  tail,  the  rererfion  or  remainder  in  fee,  and  tenant  for  life  be  impleaded  by  aigieeiueBt«  a^d  he 
voachcs  tenant  in  tail|  and  he  vouches  over  the  common  vouchee,  this  (hall  bar  the  reverfion  or  rr* 
nainder  in  fee,  although  he  in  reverfion  or  remainder  did  never  aficnt  to  the  recovery ;  becanfe 
k  was  not  the  intent  of  the  9A  to  extend  to  fuch  reeovery,  in  which  the  tenant  in  tail  was  voudiedj 
for  he  has  power  by  common  recovery,  if  he  were  in  poifellioiif  to  cut  off  all  icvcrfipna  or  re> 
inaindcrs.  And  fo  if  tenant  for  life  had  funendered  to  tenant  in  uil,  he  mi^ht  have  barred  the 
tenalnders  and  rcverfioos  cQcpe£buit  upon  his  e£tata    Co.  Litt,  ^i,  a. 

tc.  270.  4.  BaroB  ^nd  feme  jointenants,  remainder  to  the  hdrs  of  the 

tL^'  ^  -  body  of  the  hufbandj  remainder  to  B.  baron  iuffers  a  c<Mxmion 
[270  1  ^^covery  alone  of  all,  in  which  he  was  tenant  to  the  praBcipe^ 
die  Qucea  Without  naming  the  wife  5  B.  the  remainder^man  is  attainted  of 
V.  Bray,  treafou^  and  executed^  and  by  a£k  of  parliament  Ar^^  ^^  ^^ 
^^j"T"  king  all  his  manors,  &c.  reveriions,  remaindei^s,  u&s,  pofleffions^ 
itBc  the  offices,  fights,  conditions,  and  all  other  his  hereditaments.  The 
vimtoferror  recovery  being  erroneous,  the  king  brought  a  writ  of  error  to 
iofh^ld  ^  reverie  it.  But  adjudged,  that  the  writ  was  not  given  to  him 
by  the  by  any  words  in  the  aft  of  forfeiture,  the  party  having  no  right 
words  of  of  entry,  but  only  a  right  of  aftion,  which  does  not  pais  by  thofe 
k^dn*i  general  words.  3  Rep.  2.  Trm.  25  Eliz.  ThcMar<juis  of  Wuh 
pafsfrom     chefter's  Cafe. 

bin  to 

foUnttt  by  a  general  grant  tfthe  manor  com  pcrtinentiis,  and  of  ail  tke  intertftt  daim^  and  dewuMd 
therein^  noCwithftandmg  the  claufe  de  fpeciali  gratia,  &c.  For  if  the  king  could  grant  it,  it  mnft 
be  by  virtue  of  his  prerogative  (for  no  common  perfon  could  do  iO,  and  then  it  ought  to  be  by 
«xprefs  and  piecifc  words.    Refolved  3  Rep.  4.  b.  The  Marquis  of  WincbelUr's  Cafe. 

|.  ^  writ  of  error  was  brought  to  reverie  a  common  recoTery^ 
and  a  fcire  facia^  iflued  out  againft  all  the  iertenants  who  made  de* 
fault,  and  the  recovery  was  reverfed ;  and  it  appearing  afterwards 
that  the  plcuntiffin  the  writ  of  error  had  m  title,  there  being  a  rt* 
mainder^man  before  him,  the 'Court  reverfed  the  former  ttverf^ 
Per  Cor.  5  Mod.  396.  Fafdu  |Q  W.  3.  Anon. 

(C.  a)     Pleadings. 

I*  ^HS  defendant  pleaded  a  recovery  by  writ  brought  de  ieme» 
^    nuntis  prs4i3iii  which  is  not  the  ufual  way  dF  pkadtng 

theoi^ 
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tliem^  but  fpecially  to  aver  that  the  writ  was  offi  many  mejjuagtt 
Jo  many  acres  rflandy  meadow  or  pafhre  in  certain^  and  upon  fuch. 
^amts  only  recoveries  of  lands  are  pafled.  And  becaufe  it  did 
not  appear  to  t|ie  juftices  by  the  record  before  them,  that  the 
writ  upon  which  the  recovery  was  had,  contained  any  certainty 
of  mefluages  or  acres,  the  judgment  given  in  a  former  a£lion  in 

B,  R.  was  reverfed  in  the  Exchequer  Chamber.     Mo.  691.  pL 
953.  Pafch,  32  Eliz.  Wifeman  v.  Jennings. 

2.  Common  recoveries  are  fo  ufual,  and  their  form  and  order 
of  proceeding  fo  notorious  by  appearances  the  firft  day,  &  gratis^ 
&c.  that  the  lanv  takes  conufance  of  them  i  and  therefore  the  judges 
ex  officio,  vfithoui  allegation  of  the  party^  will  take  notice  that  they 
are  recoveries  bad  by  confent  of  the  parties  for  ajfurance  of  lands 
5  Rep.  41.  Pafch.  35  £liz«  The  laft  refolution  in  Dormer's  Cafe. 

3.  If  he  in  reverfion  fufiers  a  recovery  to  diverfe  ufes,  his  heir 
cannot  plead  that  hh  father  had  nothing  in  the  land  at  the  time  of 
the  recovery ;  for  he  is  eftopped  to  fay,  that  he  was  not  tenant  to  the 
pnecipe.  And  it  was  agreed,  that  it  was  a  good  recovery  againft 
him  by  eftoppeL    Qu«rc  this  cafe.     Godb.  147.  Pafch.  3  Jac. 

C.  B.  Duke  V.  Smith. 

4.  In  zfcire  facias  upon  a  judgment  againft  the  Earl  of  Derby,  Exception 
the  ttkctxW  returned  the  Earl  of  Bridgewater  and  Anne  his  wife  ^^J*^J^^ 
tertenants  of  the  manor  of  B.     They  pleaded  that  H.  7.  kvasfeifed  j^coST 
of  the  manor  and  lands  in  fee,  and  granted  the  fame  to  George  mon  rcGo. 
Lord  Strange  in  tail  male /  and  that  it  defcended  to  his fon  Thomas^  ^^^];» .^j. 
and  from  bim  to  Ferdinando,  who  dying  without  iflue  male,  it  de^  Vot/et/Mk 
fcended  to  William  Earl  of  Derby  as  heir  male,  luho  levied  a  fine  that  it  was 
ihereoj  to  Earl  of  Bridgewater  and  Anne  his  wife.     The  plaint^  f^T/tbic 
replied,  and  confeffed  the  entail  and  defcent  to  ThomaSy  nvhofuffered  was  no  cxo> 
m  common  recovery  to  the  ufe  ofhimfelf  and  his  heirs^  and  thathe  en^  cution  of  it^ 
teredfeeundum  rect^rationem  pradih.  and  was  feifed  in  fee,  ^»^!!!S^*** 
that  it  defcended  from  bim  to  Ferdinando  infee^  &c.     The  defendant  V   240   1 
refoimdthat  the  faid  recovery  was  never  executed 'f  and  upon  a  de-  tmuies  till 
murrer  to  the  rejoinder,  judgment  was  given  againft  the  plain*-  barred  by 
tiff;    For,   ift.  A  judgment  without  execution  doth  not  alter  ^"^^^^^ . 
the  eftate,  but  that  in  the  mean  time  the  tenant  in  tail  continues  but  this  was 
fiin  feifed  in  tail,  and  (b  it  defcended  to  his  iflue,  and  fach  ifTue  ovcr-ruled  1 
till  execution  had,  (hall  avoid  all  charges  made  by  the  tenant  execution 
in  tail.     But  when  execution  is  fued,  fuch  charges  ihall  revive,  be  fiicd» 
•2dly,  Here  was  not  any  good  execution  pleaded  of  the  reco-  '***^"  '^5  '•- 
▼cry  ;  for  he  pleads  that  cefty  que  ufe  entered  fecundum  recupe^  J^  th!7ufc 
rutionem  fradiff*  but  itjbould  have  been^  by  virtue  of  the  faid  reco^  of  him 
1^.  Jo.  la  Mich.  18  Jac.  C.  B.  Aubery  v.  Lord  Bridgwater,     J«*^°* . 

•mwk  foedy  fince  no  other  ufe  appears.  1  Lev.  3a,  Mich.  33  Car.  s.  B.  R.  in  the  Cafe  of  HudfoA 
V.  BcafiNi  tnil  BaipD««-Bttt  the  Reporter  makes  a  quaere  of  this  reafon ;  for  before  execution  h«w 
cnaoy  ttlc  of  the  recovery  arife  ?— S.  €•  Cited  3  Lev.  108.  in  Cafe  of  HoUet  v.  Sanden. 

For  more  of  Recovery  Common  in  General,  See^LmttOmMtit 
^mntiOIU^t  JtatXanrnXf  ^Ooncderi  and  other  proper  Titles. 

KmiTanc 
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s«(E>(p}  (A)    Forfeiture.    What  (Iiall  be  forfeited  by  ^c-* 

cufancy.    And  to  whom. 

ntdtfad^  t.     13  jE%v.  IT^NACrS  that  Mfnftiiuns  ineurnd  iy  tins  off f 

Sia^J°"  ^^•^•/"*  tl0  A^  ^  ^^*i^ ^  ^^^ 'V^ po^i  ^^  ^^^ 
the  StattuT'  ^  '*^  queen  fit  ber  own  tf/e,  one  Met  third  to  the  queen  fir  the  reBefef 
t3£liz.of  thepoorofAefarUbwberetbeeffeneeiscommtiei^w^ 

of  W.  S,  cfSovtkwark,  gent,  and  after  judgment  a  writ  of  error  was  ImMght,  and  affiled  fee 
error  that  in  the  indidment  he  u  not  namtd  of  any  parift^  but  of  Soutbwark  geoeraI]y«  in  winek 
place  there  are  many  parilhet ;  and  fince  by  toe  ftatute  part  of  the  peoahy  is  to  be  i^pked  towards 
the  relief  of  the  poor  of  that  parifh  where  the  offence  was  committed,  therefore  it  ought  to  ap- 
pear of  what  parifii  the  defendant  it.  But  the  Court  held  it  to  be  well ;  for  eJl  the  penalty  keia^s 
Jirf  to  the  pteem ;  and  the  inhabitants  of  the  parifli  where  the  offence  was  committed » arc  to  foe  m 
the  Exchcqner  for  their  third  part,  upon  a  furmife  that  the  offeoGe  wis  done  in  their  paiiOb 
Pdch.  s6£lis.  B.  R.  %  Leon.  167.  Scott's  Cafe Sec  (P}  pL  1. 

S.  C.  Le.97.  2.  It  was  adjudged  that  copyholdlznds  are  not  within  the  Statute 
frdi*^  of  the  29  Eliz.  by  reafon  of  the  prejudice  that  may  come  ther&- 
£]iz.  in  uic  ^  ^o  ^^  lord,  who  has  not  committed  any  offence,  and  there- 
Exchequer,  fore  ihall  not  lofe  his  cuftoms  and  ferviccs*    Ow«  37.  Salherd 

by  the  name  ^   Vver^d 

ofSaliardv.  ^'  ^^CrCO. 

Everatt.    Manwood  conceived  that  they  were  liable,  by  reafon  of  thofe  words  (all  other  fht 

lands,  &c.  liable  to  fuch  feifure,  ice)    And  Clark  B.  fcemed  to  be  of  the  fame  opinion ;  fa«t  no 

judgment. S.  C.  cited  Hard.  439.  in  Cafe  of  the  Duke  of  York  ▼•  Sir  John  Mariham.-— 

Mmt  the  Statute  of  35  £/iz.  ••  ^  4«  cnaAs  that  i/thi  ofenJer  dfoin/l  that  mBJIuM  ksst  ny  copyhold 
ofiatt^  he  flittH firfiit  the  fame  ^rint  his  life  to  the  lord  ef  whom  it  is  holden^  ^S J^  ^^  he  ntt  • 
Po^fi  recufaiUt  MorJeifiM  upon  tru/tto  the  nfe  of  amy  rea^nt.  And  infnch  eaje  the/orfninreJkeM 
he  to  the  hingm 

nehinghas  3.  The  king  fhall  lave  the  two  parU  ef  the  lands  forfeited  fop 
*^^lands  •  '^cufancy  as  a  pledge  and  a  nomine  poen^e ,  and  the  *  profits  thereof 

Jr  241  j  ^^ll  ^'^  be  accounted  to  go  to  the  payment  of  any  part  of  the 
or  he  has  debt,  but  £ball  be  retained  until  the  debt  of  aoA  per  month  be 
<hem  to  Jatisfied  in  feme  other  manner.  Cro.  £•  845*  Trin.  43  £liz«  ni 
^"^  Cam.  Scacc.  Gage's  Cafe. 

fuccefliMs  till  conformity,  withiatisfi^tion  of  the  arrcaiiges*  For  Coke  Ch.  J»  ^hu  aj^  !!■■> 
7  Jac.  C.  B.  Ward's  Cafe. 
*  B«t  the  I  Jtfc.  4-/4.  cnads  that  AeprofisJhaBgo  ttrnmrdt  the  payouoi. 

4*  3  Jac.  I.  4*  S.  8.  £na£b  that  every  offender  not  rtpatritn^  > 
ehurcb  after  their  conviBion^  JhaJl  pay  into  the  chequer^  in  fuch  ifiha 
terms  ofEafier  and  Miehadmas  asJhaU  happen  mnt  efierfitdttm^ 
vision^  the  /km  then  due  fir  the  foffeiturt  ^  20L  per  montk^  0ad 
Jtarly  oft4r  that  {in  thefime  terms)  according  to  the  rate  of  20L  per 


wntfth,  exaff  where  the  Imgjball  bepkafed  to  take  ^wo  thirds  of  their 
lands  and  Uafes  in  lieu  thereof^  or  that  they  confirm  them/elves  and 
'€ome  to  church, 

S^  1 1.  The  hng  may  refufe  2ol«  per  months  and  tale  two  third 
farts  of  bis  lands  and  lea/is  :  but  here  hejhall  not  include  the  recufanfs 
manfanJjwfe^  nor  demife  his  two  parts  to  a  recufant^  or  to  any  other 
fir  a  recufanfs  ufe.  And  the  king*s  lejfeefifr  his  two  parts Jball  gi'ue 
ficbfecurity  againjl  committing  of  wafte^  as  by  the  Court  of  Exch^ 
fuer  Jball  be  thought  fufficient* 

S.  37.  The  offences  made  filony  by  this  aBy  Jball  not  caufi  lofs  of 
dower^  corruption  cf  bloody  ordijherijonofheirs, 

5,  Tenant  for  lifiy  being  a  recufant,  confentedy  ihat  he  in  remain^ 
derJbouldJeU  timber  which*  he  did,  and  fold  it,  and  the  vendee 
brought  the  money  into  the  Exchequer  for  the  opinion  of  the 
Court|  whom  it  belonged  to,  and  the  Court  held  that  the  re- 
cufant  was  not  entitled  to  it,  but  he  in  remainder ;  and  it  was 
ordered  to  him  upon  giving  bond  to  repay  it,  if  the  Court  fhould 
fee  caufe ;  but  the  Court  were  clear  that  the  king  was  not  en- 
titled to  the  trees  fo  cut  down,  i  Bulf*  133.  Pafch.  9  Jac 
Anon« 

6.  It  was  refolved,  that  the  ftatute  of  the  23d  Eliz.  which  in-  And  thit 
flj&thc  tfenalty  of  20L  per  month  does  not  repeal  the  ift  of  Eliz.  Jf^pearaby 
which  gives  thefirfeiture  of  1 2d,  for  every  Junday,  iffc.     But  that  ^  V^^  * 
bath  fhali  be  paid  }    for  both  may  ftand  together  y   beiides  the  which  ^wm 
lid.  is  given  only  to  the  poor,  but  the  20A  to  the  king,  &c.  ■  ^^fr^? 
II  Rep.  63,  b.  Mich.  12  Jac.    Dr.  Forfter's  Cafe.  thrrc?o°' 

very  of  the 
fd.  hy  diftreft.    Roll.  R.  94.  S.  C. 


7*  A.  being  the  hin^s  ward  diedy  leaving  ^Jijiers  and  coheirs  of  J«.  agy* 
fiiU  age,  the  eldeft  went  abroad  in  her  brother's  life-time,  and  hq^'T" 
there  became  and  remained  a  nun  prof ejl^  whereby  ihe  was  dif-  s.c.  uyt 
abled  by  the  ftatute  3  Jac.  to  take  any  benefit  of  her  lands,  till  ^  marguH 
flie  returned  and  received  thefacrament;  and  it  was  refolyed  fiSacklL 
by  Montague,  Hobart,  and  Tanfield,  that  herfflerfhall  notfue  contiaued 
mttRveryofthe  wholcf  but  that  the  king  fhall  hold  a  moiety  til)  the  ^  »  ^^ 
other  mould  conform  and  take  the  oath  required.  Lev,  59.  ^'^^'^ 
Fafirh*  15  Jac.  in  the  Court  of  Wards.    Tredwa/s  Cafe. 

8.  In  debt  upon  bond,  defendant  pleads  recufancy  according  to 
21  Jac.  5.  per  Cur.  Debt  of  a  recufant  is  not  forfeited  to  the 
king  as  in  outlawry  \  but  if  he  fail  of  payment  of  the  penalty  im^ 
pofed  I^  the  ftatute,  then,  &c.  Het.  1 8.  Pafch.  3  Car.  C.  B.  in 
die  Cate  of  a  Recufant  Convict. 

9.  Kfecttritn  taken  in  trujlfor  a  recufant  conviA  is  liable  to  the 
Id^s  debt  Of  ao/.  per  month.  N,  Ch.  R.  132.  2i  Car.  2.  in 
Ae  Cafe  of  Attorney-General  v.  Sands. 

la  Efiates  tail  are  not  within  the  ftatute  of  recuTancy.  Per 
I'Cvitt  jfl  z  Shorn.  ii2^Tria»  31  Car.  %.  ia the  Cafi:  of  Murry  t» 

(B)  Foifiitwis 
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fteSL-  (?)  Forfeitures  Determined,  br  ''Difcbargel 
;•  '•P'/f;.  And  +Re/iitut$OH  in  what  Cafes* 

l»  iFone  be  conviAed  on  the  ftatute  of  rccufency^  though  he 

^  reconcile  him/elf  z&er  to  the  bifhopy  yet  he  fhadl  not  be  n» 

Jteredto  the  profits  ot  his  lands  taken  before  \   and  though  on  the 

death  of.  a  recufant  an  affidavit  Is  made^  and  upon  this  a  ^i- 

charge  is  obtained  \  yet  it  is  a  rule  of  the  Court  that  a  commiJioB 

(hall  be  awarded  firft  to  inquire  his  death.    Savil.  130.  pL  20 1. 

Anon. 

Ana  after-       a«  A  termor  for  years  being  outlawed  upon  the  ftatute  of  rccu* 

rr "^Elil'"^  fanqr,  by  which  his  term  was  forfeited  to  the  queen,  the  Lord 

Anderfon     Treafurer  and  Barons  of  the  J^xchequeryo/i  it  for  10/.  and  after- 

■^dWaimf.  wards  the  outlawry  was  revcrfed ;  and  Anderfon  and  Walmflcy 

[^[^1^^     conceived  the  termor  Ihould  have  his  term  again,  and  not  the 

for  the        money  for  which  it  was  fold ;  but  Periam  doubted*  Cro.  £.  278* 

puiniiff,      pi.  3.  Pafch.  34Eliz.  B.  R.  Eyre  v,  Woodfine. 

Perian  not 

being  refolved.  Ibid.— And.  277.  pi.  285.  S.  C  Becaurc  be  could  not  come  in  no  fcnfe  to  tbaC 
which  be  loft*  nnlefi  he  had  hii  leafe ;  for  againft  the  queen  he  could  not  be  (ktisfied  becaufc  he 
loft  by  the  outlawry,  as  he  may  in  the  cafe  of  a  common  pcrlbn  be.  ■  — S.  C«  cited  a  Vem.  31^ 
HilL  1693.  in  the  Cafe  of  Peyton  ▼•  Ayli£ 

3*  35  EU%.  2*  ^  15.  enads,  that  ifanyperfon  offending  agmt^ 
this  aBjball  before  convi/fion  come  tofome  parijb  church  onfome  Swh 
day  orfejtivaly  and  make  a  puhlick  fubmijion  and  declaration  of  Us 
ionfrrmity  as  is  appointed  by  this  ahy  hejhall  be  difcharged  fiom  off 
penalties  and  forfeitures* 

S.  16.  Every  mimfter  or  curate  where  fuch  fubnuffSm  JhaO  be 
made,  Jhall  enter  4hefuhtmJlion  in  a  booky  and  within  10  days  eertify 
the  fame  to  the  bi/bop  of  the  diocefe. 
Kayn.  466.  4*  Upon  a  motion  to  all  the  judgesi  upon  the  Statutes  33  H.  8» 
cites  s.  c.  and  23  and  aS  Eliz.  if  a  tenant  in  tail  becomes  recufant^  and  is 
•f  Okodoi  conviSled  by  procefsy  and  mt  by  judgment  had  upon  a  trial  or  eonp^jiom^ 
V.  Reynell.  ^i^d  afterwards  dies,  whether  his  iJTuefhall  avoid  the  feifure  of  the 
[Bm  the  queen  ?  They  all  agreed  that  he  £bould,  becaufe  it  is  not  a  debt 
pJS.t<S,M  "P^"^  *  judgment,  as  33  H.  8.  requires;  but  if  judgment  lu4 
citing  1  been  given,  the  ifliie  ihould  be  bound.  Mo.  523.  pL  691.  Mich. 
RoiL  Rep.  39  &  48  Eliz.  Anon. 
54O — 

Ifa  recu(ant //Mir<  ta  tailiAik  wapMihu  toL  4>iM/il,and  2  parts  of  his  intaitedtrndsU fit/id  ht 
that  caufe,  and  he  afterwards  ii«i,  t&e  iufticet  conceived  that  the  ilTue  in  tail  (hoold  not  have  the 
lands  out  of  the  queen's  hands  before  that  debt  be  fatisfied ;  but  that  the  iffki  ought  to  be  dtnid 
mUk  that  dtbt\  ied  dnbttatur.    Cro.  S.  84^  Trin.  43  Elis.  in  Cam.  Scacc  in  Gage's  Cafe. 

If  a  reculant  be  convia,  and  dits  hefort  the  kinM  isfithfied  of  the  penaky,  and  before  that  ke 
hu/afed  tke  Unds,  then  he  fliall  not  feife  after  his  death.  Per  Counfd  Aig.  lays  it  was  lbie» 
folved  within  3  ycara  in  the  Exchequer,  a  RoU.  Rep.  a^.  Pafeh.  16  Jac  B.  R.  Pari^r  v. 
Webb. 

There  are  two  aiMnr/^r#mi^^recttrantsi  if  it  be  fy/rvcl^sMfiM  hiaeftate  maybe>fo)Ua« 
tte  king's  eledion  of  a  3d  part,  or  by  wa^  otdijrtfifor  ao/.  permonik\  but  when  he  dies  M* 
lands  (hall  be  diicharged  in  the  hands  of  his  heir ;  for  the  words  tenement  or  hereditament  woaM 
not  reach  it;  but  otherwife  when  convicted  by  triidou  a  venire,  and  judgment  againft  him  theie* 
■pons  for  then  be  bcconet  •  debtor  to  the  kiogi  and  ther^ efiaiea  tail  an/ar/bM  «> tbe 


mng  Vyy  tHe  word  berediureenU.    Per  Lerini.  a  Show.  iti.  Tnn.  3a  Car.  a.  in  Canu  Scacc 
in  Ctfe  of  Many  v.  Eytoa. 

y.  I  Jac.  I.  r^.  4.  /  3,  enafh,  that  if  any  recufant  &,  his 
,  ttir  being  no  recufant^  fuch  beirjbcll  he  dtfcharged  of  alt petudties  in 
refp^B  of  his  ancefior^s  recufancy ,  and  if  the  heir  be  a  recufant ^  and 
rafter  fkatt  become  conformable  and  repair  to  churchy  andfhall  tale  the 
oath  offupremacy  before  the  archbifhop  or  bifhopy  fuch  heirfball  de  dtf^ 
charged  of  all  penalties  » 

5.  /^.  If  the  heir  of  any  recufant Jhall  be  within  the  age  of  \6 years  r    243    1 
attbediceafeofhis  anceflory  atiafhall  after  his  age  of  16  years  be  a  re^ 

cufanty  fuch  beirfhall  not  be  dtfcharged  of  the  penaltiefy  until  he  fub^ 
fnit  or  reform  himfelfy  and  repair  to  churchy  and  take  the  oath  offupre^ 
toacy^ 

6,  3  Jfac»  li  4.  yi  17,  Providesy  that  the  party  confirming  him* 
felffbaUfrom  thenceforth  be  admitted  to  difcharge  or  reverfe  an  indiif^ 

mentm 

7*  If  recufant  brings  aBiony  and  defendant  pleads  that  he  is 
recufant  convid,  and  then  the  plaintiff  conformsy  which  b  cer- 
tified under  the  feal  of  the  biihop,  and  upon  this  the  defendant 
is  ordered  .to  plead  in  chief,  and  then  the  plaintiff  relapfesy  and 
is  conviBed  again,  the  defendant  cannot  now  plead  his  difability 
again.  Agreed  per  Cur.  Litt.  Rep.  238.  HilU  4  Car,  C*  B, 
Anon* 

(C)     Forfeitures.     Prevented y  or  not,    by  Con-  ^*„y°***'' 

veyances. 

!•  23  EVn^cap.    ^LL  fraudulent  aj^urances  made fnce  the  begin-'  A  convey* 
^'A  »3-     •         ing^f^hefejffhnsy  or  hereafter  to  be  made,  to  "Z'de^the 
evade  the  penalties  infliBed  by  thisflatute  are  hereby  declared  void,  1 9M  0/  EHz. 

before  tlic 
making  of  this  aft  of  9II  the  party *s  land  td  feoffees  and  their  heirs,'  upon  condition  that  theyjkoulj 
mmntain  kim  tmd  hisfamilyt  ff^^S^^  Ai'i  daughters  in  marriage,  pay  his  debts,,  and  account  for  the  far'- 
pfus  of  the  profits  at  the  year's  end  ;  with  a  claufe  of  revocation.  Afterwards  the  ftatute  was  made, 
and  the  party  convifted  of  recufancy,  and  a  commifllon  iflued  to  enquire  of  his  landst  the  juty 
ttpon  this  cafe  would  not  find  tliat  he  had  any  lands;  but  upon  reference  to  all  the  judgeg  of 
England,  whether  thefc  lands  were  within  the  flatute,  it  was  rcfolvcd  by  all,  that  notwithiUnd- 
isg  the  eonvcyance,  the  lands  were  liable ;  and  the  jurors,  for  giving  their  verdift  againll  the 
evidence,  were  committed,  and  fined  50/.  each.  3  Leo.  147.  Hill.  a8  £liz.  in  the  Exchequer. 
Sir  John  SonthweU's  Cafe. 

• 

2.  ^  22  or  2^  Eliz.6,f  i*  Enaflsi  That  every  grant,  convey^  •The ftatute 
ance^  leafcy  incumhranee^  and  limitation  of  ufe  out  of  any  lands y  &cr:-  "i^f*^/rf 
U  be  bad  or  made  by  anyperfon  ^vho  fhall  not  repair  to  fome  churchy  or  and  referred 
cbafel,  or  ufual place  of  common  prayer y  contrary  to  the2'^d  of  Eliz,  to  by  that 
I.  and  which  Jhall  be  revocable  at  the  pleafure  of  fuch  (ffendery  or  is  ***"*^  *"^    . 
direBlyor  incur eBly  to  or  for  the  behoof  or  maintenancey  or  at  the  dif  Elizf  Is  the 
pqfiiian  ef  any  fuch  offender  y  whereby  or  in  conftderation  nvherwfy  fuch  fame  with 
affetuUr  and  his  family  fhall  be  maintained  or  reRevedy  fhall  be  utterly  ^^^^^""^ 
V^id agtanfl  the  queeny  as  to  the  levying  and  payifig  of  fuchfumSy  as  t^ing  in 
fperfon  ought  to  pay  or  forfeit  for  not  coming  to  church  as  aforefaidf  fomcbooki 
Vol..  XVm*  V  •  and 
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called  the     andjbatt  h  feijiito  her  niaj^s  ufiatit  thtrufitr  meittittuJintie 

ftgth ;  but  (as  it'feeittt)  mcfe  proptrly  the  iotA ;  for  the  feffion  wherein  it  was  made  waa  by  pre* 
rogation  held  the  15th  of  Feb.  99th  Eliz.  Cawley.  183.  But  in  3  Lev.  333    Lo&d  Patei 

V.  THi  UNiviastTT  or  Cambridgi,  &c  where  the  deSendzni  pleaded  the  JUtuU  as  the  t^ 
of  Eliz,  it  was  held  iU\  for  that  the  parliament  commenced  the  aSth  of  £lia.— — >a  Lutw.  1117. 
S.  C— And  1  Lutw.  803.  ao8.  Pkrcival  v.  Mitcubll  (ays  the  roU  of  parUamemms 
iiarchedt  and  it  appeared  to  be  the  a 8th  of  Eliz. 

3.  Securities  taken  in  otier  metts  names ^  cfter  an  oB  efparRo' 
fnent  fiAjeEHng  the  e/lates  of  recufants  to  ajbtjeiiure^  ihall  be  pre- 
fumed  in  law  to  be  fo  taken,  to  the  intent  to  defeat  the  king  of 
the  forfeiture.     12  Rep.  2.  Ford  and  Sheldon's  Cafe, 


L^tf  ^  (^)     Conformity.    When,    Where  and  How  it 
^  ^^  may  be. 


See(B) 


In  debt  for  |.  23  Eliz.  cap.  u  J^ROVIDES  that  any  of  the  offenders  againfi 
montrfor  /"  ^^'  thefaidaB^  whofiall  before  judgment  fulh 

not  coming  wit  and  conform  them/elves  to  the  bi/bop  of  the  diocefcy  or  in  open  of" 
to  chiirch,  fp  orfej/ionsy  Jball  be  difcharged  of  every  the  offences  therein  contained 
**"^n^'the  (f accept  trea/on  and  mtjprijon  fftreajbnj  and  of  aJi  pains  and  penalties 
Statute  93    incurred  for  thefamcm 

Eliz.    At 

the  trial,  after  the  jury  ftuom,  and  be/ore  verdiB  givctti  the  defendant  came  inS9  Courts  mmdiidtiere 
Jfkbmit,  recognize,  acknowledge,  and  confels  that  he  had  offended,  dec.  and  proved  that  he  had  (»«- 
formed Jince  thefvit  brought^  dec.  and  did  promife  to  conform,  dec  and  alledged  that  he  was  never 
indi&ed  or  profecuted  for  any  offence  of  this  nature  before.  The  queftion  was,  whether  this 
conforming  discharges  the  action  and  verdift,  which  was  given  for  40/.  It  was  infificd  thai  it 
did  not,  becaufc  the  plaintiff  in  an  aftion  tam  quam  had  an  intereft  by  the  verdiA,  which  Ihall 
not  be  divefted  within  the  intent  of  that  claufe  of  the  ftatute,  becauie  it  refen  only  to  caies  where 
the  party  is  indided  or  arraigned,  and  not  to  anions.  But  it  fcems  that  thofe  words  (hall  be 
taken  diftributively  (i.  e.),  arraignment  in  cafe  of  an  indiAment,  and  atrial  in  all  other  afiions. 
But  no  refolution  wu  given,  but  it  was  adjourned  for  futher  confideration.  Raym.  391.  Triit 
38  Car.  8.  B.  R«  Okeden  d.  Obeden  v.  Keynell.— •  Show.  179.  S.  C.  adjomatur.— The  S.  C. 
came  on  again  Pafch.  34  Car.  a.  Raym.  465.  and  the  whole  Court  refolved  that  the  nBsoa  and 
vcrdidl  was  difcharged.  And  the  Reporter  (who  was  one  of  the  judges)  gives  for  reafim,  ift. 
Becaufe  the  conforming  wu  before  trial,  ftdly,  Becaufe  by  verdiQ  the  piaintij' acauires  no  dek  or 
duty  till  judgment*  And  to  the  objc^on  that  this  will  dilcourage  profecutors,  he  fays  that  it  it  no 
more  lots  to  him  than  if  the  recufant  had  died,  and  that  the  profecutor  undertook  this  fuit  fbbjeft 
to  the  lame  hazard.  And,  adly,  At  profecutors  are  not  to  be  ufed  hardly,  fo  converts  areioie 
encouraged^  which  made  the  Lord  Ch.  J.  Coke  in  Dr.  Foster's  Cafe,  intercede  for  FoAer  t» 

the  king  after  judgment,  cited  ft  Bulft.  395.  and  did  prevail,  cited  1  RolL  Rep.  95. 1  Jor 

187,  188.  S.  C.  accordingly.— —S.  P.  but  no  judgme^.  Hard.  68.  Tria.  16^6.  The  Pro* 
tcdor  v.  Afhfield. 

Oudawry         2,  Several  perfons  being  indiAed  and  outlawed  upon  the  13 

fancy  deter.  ^^^'  ^^^  °^*  coming  to  diurch,  came  into  B.  R.  in  order  to 
nines  of  '  make  their  fiibmi£Son,  and  conform.  But  the  Coatrt  toould  not 
courfe  by  receive  theirfubmiffion  till  they  had  got  the  outlavnj  pardoned;  trMch 
^ormity.  ^^^  afterwards  did,  and  ihewed  the  pirdon  in  Court,  and  then 
Vern.  314.  made  their  fubmiffion,  and  were  difcharged,  4  Le.  54.  pL  i88» 
in  Cafe  of   Mich.  a7EUz.  B.R.  Anon. 

Beyton  v.  ' 

^ytiff. 

^  3.  Conformity  hr  toming  and  continuing  at  church  in  tisne  e( 
divine  fervice  is  fumdent,  without  being  before  the  onSmaj.  Cxo^2^ 
^66.  HilL  1 2  Jac.  h.  R.  Sivedaic  v.  LenthalL  4«  ^* 

6 
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4*  T.  a  poptjh  recufant  being  indited,  came  into  Courts  and 
hvugbt  with  him  a  tejtimomal  rf  bUfuhmiJ/ion^  according  to  the 
Statute  ef  the  35  Eliz.  and  there  in  the  prefmce  of  the  Court  upon  his 
hneesj  he  made  another  fuhmtffion^  according  as  the  clerk  of  the 
crown  read  to  him.  Jones  laid  privately  to  Whitlock,  this  is  the 
courfe  of  the  Court,  but  there  is  no  ftatute  which  obliges  Tub* 
miffion  in  this  manner  in  the  Court,  Lat,  \6.  Pafch.  2  Car. 
Thoroughgood's  Cafe. 

5*  Conformity  may  be  at  thefeJRons^  as  weU  as  certified  by  the 
bi^op  by  the  ilatute.  Sti.  26.  Tr.  23  Car.  B.  R.  Lord  Arun- 
deirs  Cafe. 

6.  Parker  C.  would  not  accept  his  receiving  the  facrament  ButKlnmC* 
tHvice,  as  evidence  of  converfion.    10  Mod.  513.  HilU  0  Geo.  i.  *^mitted 
Cartwright  V.  Camnright.  tL^^ 

upon  by  the 
•ft  of  jMrliament,  u  a  fuificicnt  evidtnce  of  confonnity.  to  Mod.  538.  Tria.  ti  Goo.  i.  Hi\\ 
w,  Jilkini  &  Ux. 

(E)     Abfenting  from  Church.  [^^45  ] 

I.  1  JBZfz.  2.   pNACTS  that  all  perfins  inhabiting  within  the  Thedefend- 

/!  14.      *-^  queen^s  dominions,  that  Jhall  not  rejort  to  their  pa- f°\^^^^ 
ff/h  church  or  chapel  accujtomed  upon  every  Sunday  and  holiday,  and  retuiancy^' 

*  there  abide  orderly  and  foberly  during  the  time  of  common  prayer,  >«  not 
preachings,  or  other  fervice  of  God,jfhall  incur  the  cenfures  of  the  "^^^l^^ 
church,  and  forfeit  l2d.for  every  offence^  to  be  levied  by  the  church^  was  objcdl- 
toardem  by  diftrefs,  to  the  ufe  of  the  poor*  ed,  that  the 

words  of 
Ac  ftatute  are  (all  peribns  inhabiung  within  the  realm),  and  that  it  was  tuft  averred  that  the  party 
did  imhabit  vithin  the  realm,    Scd  non  allocatur;  for  if  it  were  otherwife,  it  ought  to  be  ihewed 
on  the  part  of  the  defendant.     Godb.  148.  Mich.  djac.  B.R,  Anne  Mannock's  Cafe. 

*  Tbefe  words  are  in  the  disjundive,  and  yet  they  are  to  kc  taken  conjundively ;  fo  that  one  is  not 
to  depait  as  foon  as  the  fervice  is  ended,  if  there  be  preaching,  but  qju  ourht  to  continue  there  tha 
whoU  time.  And  an  indidment  being  in  the  conjundive,  was  held  good.  Godb.  148.  Mich« 
3  Jac  B.  R.  Anne  Mannock's  Cafe. 

It  ieems  that  if  a  man  goes  to  church,  and  (Uys  from  the  beginning  to  the  end  of  the  fervice^ 
yet  be  may  be  within  the  penalty  of  the  ftatute,  if  he  does  not  behave  himfelf  there  diligently,  de^ 
9mthf  Jaherly  and  orderly^  according  to  the  words  of  the  a6i;  u  if  he  talh  or  walks  afout  ouring 
ferricc.     Per  Coke  Roll.  R.  93.  in  Dr.  Foftcr's  Cafe. 

2.  23  Eliz*  cap.  !•/  5>  EnaAs  that  every  per fon  above  the  age  Though  the 

ef\6  years,  whojhallnot  repair  to  church,  &c.  as  required  by  i  Eliz*  ^^^7  ^ 

ex^  2.  fball forfeit  20 1*  for  every  month  he  fhall  be  abfent ;  and  be^*  month  iov 

fides  the  feid forfeiture  every  perfon  ^vho  fhall  be  abfent  12  months,  abfenting 

eifier  certificaie  thereof  by  the  ordmary  juflices  ofqffijes  and  gpcd-^li"  l^^^  • 

very^  orjufHce  of  peace  of  the  county  where  the  offender  fhall  dwell  or  by  the  ta 

le,  hefbaU  he  bound  with  two  ftspdent  fureties  in  the  fum  of  200I.  £!•  cap.  1. 

for  his  gpodiehmriour,  andfo  remain  until  he  fhall  conform  and  come  [j^^'/i!"* 

tUtbmrcb^  according  to  the  fcid  flat.  I  Eliz*  yet  the  gene- 

ral claufe  in 

*  left.  Q.  which  direfit  that  all  forfeitures  limited  by  the  ad^  Ihall  he  dijlrihuted  into  ^parts^  extends 
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diftribudon  (hould  be  mide.    And.  138.  CufiF  v.  VacheL  *  It  (hould  be  C  ii.  wfaicfe 

|c»e  at  (A)  pi.  1. 

The  defendant  wai  indided  upon  the  Statute  83  Eliz.  of  recu(aocy ;  and  it  was  objefked  that  the 
words  of  the  ftatute  [noa  kahens  afifuam  rationabilem  cavfamj  were  omitted.  But  it  was  refolvcd 
chat  thefe  words  need  not  be  put  into  the  Indi£tment,  but  that  the  contrary  ought  to  be  (hewed  oa 
the  other  fide,     s  Le.  5.  Trin.  31  £1.  B.  R.  Dormer's  Cafe. 

The  Court  held»  that  the  B3  Eliz.  extends  to  mU farts  o/recu/ants,  protrjant  as  well  ^Apobiflu 
And  per  Dolben  J.  in  the  beginning  of  Charles  the  tft's  time,  all  the  judges  of  England  neld 
that  proteftant  recufanu  were  within  that  ftatute.  And  prr  Sanders  Ch.  J.  Courts  canntt  take 
n^ice  eftke  grwni  of  their  recufitncy,  but  muft  puni(h  them  for  not  coming  to  church.  Bat  the 
caufe  why  they  did  not  cannot  be  looked  into.  Skin.  99.  Hill.  35  Car.  a.  B.R.  The  King  v.  UuriU 

•See  (D)  2*  •  28  9r  29  Eltz.  6.  /  2.  Ena£ls  that  tvery  convi^ionfir 
Thislutute  ^^  offence  In  not  loming  tp  church,  &c«  contrary  to  23  Eiiz.  fiall 
conHncs  the  hi  in  the  Kin£s  Benchf  or  at  the  ajfifes  vr  general  gaoUdelivtrjy  and 
information  Jhall  be  ejireatid  into  the  Exchequer  before  the  end  of  the  term  next 

only  to  the     ^^ /:,;„_ 

Court  of        ^«/«^'^f  • 

King's- Bench,  or  juftices  of  ajt/e,  cr  general  goal- delivery,     Refolved  11  Rep.  61  •  Mich,  is  Jac 

B.  R.  in  Dr.  Fofter's  Cafe.  -  Upon  an  information  in  the  Court  ofC  B,  againft  a  rccufant»  it  was 

moved  in  arreft  of  judgihcnt  that  it  did  not  lie  in  that  Court;  but  aftrr  time  taken  to  coniider^ 

the  contrary  was  adjudged,  and  the  refolution,  or  rather  opinion  mentioned  in  Lord  Coke,  was 

denied  to  be  law*    Hob.  204.  Mich.  15  Jac  C.  B.  Pie  v.  Lovel. 

It  was  ad-         S.  4.  Every  offender  in  not  repairing  to  divine  fervice  as  afore* 
judged  u^  yiiV,  whojhallbe  thereof  once  conviGed^  (hall  infucb  of  the  terms  of 
^i^i\!^i^  Eafler  and  Michaelmas  as  fiiall  be  next  after  fuch  conviEtion^  fay 
profecution   into  the  Exchequer  after  the  rate  ofio  L  for  every  month  contained  im 
[    246  ]  the  indidfment  whereupon  fuch  convi^ion  Jball  be;  and  Jball  alfo  for 
ind  penalty  ^^y  j^Qfifl)  after  fucb  convi^Hon,  without  any  other  indi^ment  or 
infonnerby  conviSliony  pay  into  the  Exchequer  at  twice  in  every  year^  viz.  in 
the  «3  Eliz.  Eajler  term  and  AfuhaeUnas  term^  after  the  rate  of  ao  hfor  every 
is  nottahxn    ff^gnfff  after  fuch  convi£fionJ    And  if  default  fhall  be  made  in  any 
98  Eltz,       P^^^  rf  *"^  payments  aforejaid^  then  the  queen  may  by  procefs  mti  of 
For  though  the  Exchequer^  take  and  feife  all  the  goods ^  and  two  parts  as  well  if 
fta  *  t*^di      '*'  i»»^'  //tf^/f  to  fuch  feizureSf  or  to  the  penalties  afore/aid^  leaving 
rcasj^that    ^^'  ^hird  part  only  of  the  fame  lands  for  the  maintenance  and  relief 
^1  convic-    of  the  offender  and  his  family* 

tions  upon 

the  former  Hiall  be  eftreated  into  the  Excheouer,  and  a  power  is  giveni  for  the  king  to  feife  Car 
the  penalty,  yet  it  appears  to  be  made  in  furtnerance,  and  not  in  repeal  of  the  firft,  and  is  in  Uie 
mffirmative  only;  neither  does  it  limit  the  penalty  to  any  new  perfon,  but  tnfy gives  the  himg  m 
better  remedy  than  he  had  before,  and  therefore  does  not  extend  to  the  cafe  of  a  popular  a£boo 
or  information.  11  Rep.  60.  b.  Mich,  as  Jac  Dr.  Fofter's  Ca(c«-— -RolL  R.  92.  S.  C 
Hob.  fiOj.  Pic  V.  Lovel.  S.  P. 

It  was  ad-  4.  35  Eliz.  cap.  I*  /  9*  Enafls  that  alltbepainsy  dntieSf  fmr^ 
'Se?j^>&»^  y>/Virr^*  tf r  ^flym«i/i  which  Jhall  accrue y  grow^  or  be  p^abU  by  vkr^ 
iimgtv^'to  tueofthea£iofthe^l 


fgwcn  to  tue  of  the  a£i  of  the  23  Eliz.Jball  be  recovered  and  levied  tp  her 
the  tnformer  jeflfs  ufe  hy  a£iion  rf  debty  billy  plaint^  or  information^  or  oiber^ 
%iu'u\ot  *^^  in  any  of  the  Courts  ofKin£s  Bench ^  Common  PUas^  t  £x^ 
tahen  stmty  chequery  in  the  fame  manner  as  by  the  courfe  of  the  commen  law  enof 
h  f^<  35.  0ther  debt  due  by  fuch  perfidy  in  any  other  chfe  Jbould  w  may  be  racn^ 
^r^tha?  ^^'^  wherein  no  effoigny  prote^ion^  or  wager  oflawjbali  ha  «/- 

mil  forfei-      bu(ed. 

tores  arifmg 

irom  the  formei*,  (hall  be  recovered  to  the  king'a  ufe  by  idioa  of  debt,  Ac  for  the  de%ii  of  ftb^ 

aft  wai  only  to  give  the  king  m  more  cffcftual  remedy  than  bcfoxe.    1 1  Rep.  6o.  b.  Mich«  as  |«c 

0K 


lElecurant;  a^i 

m 

Dr.Tofttr^aCare.—ltoll.  R.  gt.  S.  C.  And  per  Cur.  the  Statntet  of  the  i  Eiiz.%^  EKu  %^£liz. 
^md  3,5  Eliz^  are  woven  together,  and  dependant  upon  one  another;  and  may  all  ftand  togcthcr« 
atnd  neither  in  woois  or  meaning  does  the  one  repeal  the  other. 

5*  3  y^^'  '•  4*  £i^^<^s  that  nonejhall  keep  or  ntain  any  perfin 
tn  their  b^ufe  (ftrvani  or  other)  which  Jball forbear  to  conn  to  church 
hy  the  fpati  of  a  month  together^  on  pain  to  forfeit  10/.  for  tvery 
month  iheyfo  keep  them*  H^wbeit  children  may  nlieve  their  father 
or  mother,  and  guardians  their  wards  or  ptipiis. 

(F)     Bulls,  Agnus  Dei*s,  Crofles,  &c.  Books,  &c. 

I.  IF  any  one  brings  into  England  books  printed  abroad  zgainh  the  But  the 

*  king's  fupremacy,  in  behalf  of  the  jurifdi^tion  of  the  fee  Statute  of 
of  Rome,  knowing  the  contents,  or  if  one  fecretly  delivers  them  f^^^'^^^ 
vjhen  brought  to  others^  knowing  the  contents  thereof,  both  thefe  extended  to 
arc  offenders  within  the  aft  of  5  Eliz.  i.  Per  all  the  judges  of  pMcAkv^A* 

both  benches,  except  3.  the  Ch.  Baron  being  prefent. If  any  ^J{{"^^ 

peribn  receives  fuch  books  knowingly,  and  reads  them  privately,  tho'fe  who 
without  any  thing  further,  either  by  conference  or  allowance,  |^  fuch 
this  was  held  by  all  the  judges  prefent,  except  two,  to  be  no  Grcgory^de 
oSence ;  but  if  he  afterwards  reads  and  confers  upon  them  with  any  Valencia,  or 
other  perfon,  and  in  fuch  difcourfe  by  any  fpeech  or  words  allows  Bellarmine, 
fucb  books  to  be  good^hs,  is  clearly  within  the  danger  of  the  law,  JJ^"^^' 
by  the  opinion  of  all.    So  if  one  hearing  the  contents  of  fuch  books  trcMt  7fthe 
from  othdrs,  by  any  open  difcourfe  commends  or  approves  them :  or  f^^roverfos 
if  one  having  them  in  his  cuftody,  and  knowing  the  contents,  con^  ^a'do'not 


veys  them  fecretly  to  Ins  friend,  in  order  to  be  read  by  him,  and  to  pankularN 
perfuade  him  to  be  of  the  fame  opinion,  it  was  refolved  that  J^^'/  '•  '^' 
both  thefe  are  within  the  danger  of  the  aft,  efpecially  the  firft.  C^  m  Ac** 
So  if  one  prints  them  within  the  realm,  and  utters  them,  or  if  king's  do- 
one /ri/tfj-  tbern  here,  and  fends  them  beyond fea,  as  if  made  abroad,  ^^^^ 
and  they  are  afterwards  bought,  read,  and  conferred  upon,  ut  pi.  i,*^     , 
fnpra^  it  was  held  that  thefe  offences  are  within  the  aft.     Re-  [   247   ] 
folyed  at  SerjeaqtVlnn.    Dy.  aSi.  b.  Anon.  282.  pU  ^X•  Hill* 
II  Biz. 

2.  13  Eli%.  a.  /  2«  3.  £na£ts  thzt  the  procuring  or  publijbing 
hulls,  or  reconciling  any  to  Rome,  Jhall  be  high  treafon. 

S»  5«  If  any  perfon  Jball  conceal  fuch  bulky  l^c*  be  Jhall  incur  tht 
penalty  of  mijprifon  of  high  treafon, 

8.  6.  If  any  perfon  Jhalt  bring  into  this  realm  any  token  or  thing 
^Btd  an  agnus  dei,  or  any  croffes,  piffures,  beadf,  bfc.  and  Jhall 
offer  the  fame  to  be  worn  or  ufed,  both  he  and  the  receiver  Jhall  in- 
cur  aprecmunire. 

3.  3  Jac.  I.  cap.  ^.f  25.  Enafts  that-  no  perfon  Jhall  bring 
yirom  beyond  the  feat,  nor  Jhall  print,  buy,  or  fell  any  popijh  primers  ^ 
dailies  pfalters,  manuals,  rofarieSf  popifi>  catechijms,  miffals,  hre* 
wariis,  portals,  legends,  and  lives  of  faints,  containing  fuperjiitions 
matter^  printed  or  written  in  any  (anguagi  whatfoever,  nor  any 
atbcr  fuper/litiius  ioiks,  printed  or  written  in  the  Englijb  tongue^ 

U3  M 
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•  en  pain  of  forfeiting  40  x.  for  rotry  tocHy  (^c.  and  the  hoki  U  h 
bwrnt. 

I 

(G)     Feme  Covert  and  Widow. 

I.  IT  was  never  doubted  but  that  the  Statute  i  £/».  2.  ageanft 
*"  hearing  of  maffeSf  extends  to  feme  coverts.   Hob.  97.  in  the 

Cafe  of  Moor  v.  HuiTej.-^cites  Dy.  203.  2  Eliz. 
Hob.  97.         2*  It  was  refolved*  by  all  the  judges,  that  a  feme  covert  is 
S.  P.  in  the  within  thc  aft  of  I  Eli%.  2.  and  flxall  forfeit  larf.  far  not  repair^ 
Moor%.       ^"i  ^^  church  every  Sunday  and  holiday.     1 1  Rep.  61.  b.  in  Dr. 
Huffry.'       Foftcr's  Cafe.— cites  35  Hiz. 

Hob.  97.  3*  It  was  likewife  refolved,  that  though  23  Eliz*  is  more 
S.  p.  in  the  penal,  and  inflifts  imprifonntentfor  nonpayment,  yet  that  feme  co^ 
Hw>x\.  ^^^^  *^^  within  it,  n  Rep.  61.  b.  in  Dr.  Potter's  Cafe.— 
Huffcv.-*    cites  35  Eliz. 

And  CDOugh 

by  this  (Utute  the  bufband  could  not  be  cbtreed  with  die  forfeiturci  where  the  feme  wat  widiQcJ, 
yet  thic  might  be  helped  by  the  manner  of  her  impnfomnent,  vis.  hy  c/gfi  ccmfouwuMt  firom  all 
company,  and  hard  fare*    Per  Manwood  Cb.  B.  Sav.  85.  84£lis.  Anoo. 

4*  35  Eliz»  2«yi  i8,  £na£ls>  that  eill  married  women  fi>nllh$ 
hound  by  every  branch  of  this  adl,  except  that  relating  to  abjura^ 
tim. 

5.  3  Jae.  I,  cap.  4.  f  40.  EnaSs,  that  none Jhall  he  pemified 
for  his  wifis  offence,  neither  Jhall  any  woman  be  chargeabli  with 

any  penalty  or  forfeiture,  by  force  of  this  aQ,  for  any  offence  whith 
Jhall  happen  during  her  marriage, 

6.  3  Jac,  I.  5.yi  o.  EnadtS)  Thcit  no  perfon^  whofe  wife  it  a 
recufant,  Jhall  exercije  any  public  office^  €^r.  by  himfelf  or  depttty^ 
unlefs  he  and  his  children  above  9  years  of  age,  and  his  fervants, 

Jhall  repair  to  the  church  once  a  month,  and  Juch  of  them  as  are  of 
meet  age  receive  the  facrament  at  fuch  times  as  are  required  by  the 
law,  and  bring  up  his  children  in  the  true  religion* 

&  10.  A  widow  recufant  forfeits  2  thirds  of  her  dower,  and  is 
di fabled  to  be  executrix  or  adminijlratrix  of  her  hu/band,  or  to  have 
any  part  of  her  huJbancTs  goods* 
VtKmanin.  7.  7  jac.  I.  cap*  6./  tS.  Ena6ts,  That  if  a  married  wommt^ 
formation  being  a  convi£fed  recufant,  do  not  conform  withtn  3  months  after  eon^ 
SJSnft'hS.  ^'^^on,  Jhe  Jhall  be  committed  to  prifon  by  a  privy  connfellor,  ^  th$ 
l>^d  and  bijhop  of  the  diocefe,  if  Jhe  be  a  baronefs ;  hut  if  any  other  of  a  lower 
[  248  "^degree,  then  Jhall  Jhe  be  committed  by  two  jujiices  of  peace,  (\  ^uor*) 
wife  for  ^nd  there  Jhall  remain  until  Jhe  conform,  as  aforefaid;  witefstba 
mottrfor  ^^Jhand,  for  the  wiffs  offence,  will  fay  unto  the  king  ic^  '•>  ^^ 
the  wife's     month,  or  yield  the  ^  part  ofallbu  lastds,  at  tbe  cbetce  oftkefasd 

not  coming    hujbond. 
to  churchi 

it  was  moved  in  arreft  of  iiid|(QKnlf  tint  an  hformatimt  did  not  He  agoim/HmJUnd  and  wife  fate 
the  recufancy  of  the  wife,  becau£e  the  Statute  7  Jac.  cap.  d.  appoioti,  that  upon  fuch  camn&am, 
Ihe  fball  be  convided ;  and  if  the  hu(band  will  redeem  her,  he  mall  pay  tot  pemomlli  i  feti 
this  laft  fiatute  abrogates  the  former,  fo  as  that  he  is  not  to  be  cbai^^  with  bar  ncntecyb  ^"^ 
10/.  per  month ;  and  that  only  in  cafe  he  it  wiUiitt  to  redeem  her.  But  it  wisbeld,  that  it  does  • 
alter  any  of  tba  ibnscr  Uwi|  but  diredij  that  if  a  lane  Gorert  rccufaati  bciog  coovificd^ 
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mtft  tftcr  3  monlhs  eonferm  hcrfelf,  (he  (htU  be  committed^  unledi  thehuflMod  will^ty  lo/.  for 
rvery  month  (he  (hall  be  out  of  prifon,  and  not  coaform.  Cro.  J.  ^^g,  Pafch.  16  Jac  B.  R. 
Pitf  1^  v.  Carfon. 

ITie  lands  of  the  baron  (hall  be  fequeftered  by  the  (btute  for  the  recufancv  of  the  wife,  if  he  do 
not  render  Jur  io  prifm,  aud  difckMTge  the  lame.  Refolvcd  in  the  Star-Chambcr.  4  Le.  149.  pit 
40^  Tnn.  lajac,  Eyerton'a  Cafe. 

8.  The  hufband  is  chargeable  for  the  recufancy  of  his  wife, 
and  there  ne<ds  no  convi£fion  \of  himC\  But  before  an  informa- 
tion he  fhaU  not  be  chargeable  for  her,  but  where  he  is  named 
wuitb  her.  Per  Coke  Ch.  J.  4  Lc.  239,  Mich.  7  Jac.  C.  B, 
Ward's  Cafe. 

9.  Before  the  Statute  35  Eliz.  if  a  feme  covert  had  been  con-  So  held  Vf 
Tided  of  recufancy  upon  an  indi£hnent  (which  was  the  only  me-  iJ[|?J*^^*]I* 
thod  for  the  king  to  proceed)  iht  forfeiture  could  not  be  levied  .u  the 
upmi  her  bufhandy  becaufe  he  was  not  party  to  the  fuit  \  but  the  judgei  of 
forfeiture  to  the  informer  (who  might  proceed  either  by  action  ^n«n^'»- 
or  information),  was  recoverable  againft  thehu£band,  by  making  the*diffcr- 
him  a  party ;  as  was  refolved  at  a  meeting  of  the  judges.    And  ence  wu 
therefcHre  35  Eliz.  was  made,  which  enables  the  crown  to  pro-  [jj^"  **^ 
ceed  by  a^on,  &c.  and  fo  charge  the  baron,  as  a  common  indiamcnt 
perfon  might.    Per  Cur.  11  Rep.  61,  6i.  Mich.  la  Jac.  in  ^^^  *qui 
Foftcr^s  Cafe.  ^^^  P~i*^ 

cution.  Sav« 
§5.  ^4  Ells.  Anon.— —But  after  the  death  of  the  baron  (he  might  have  been  charged.  Roll* 
1^.  ^  sa  Fofter'a  Cade. 

10.  lyebt  was  brought  agalnfl  hu/band  and  wife  for  iht  rtai^  It  was  held, 
fancy  of  the  wife,  and  the  hufband  would  have  appeared  by  a  Vj^  ^^l^ot 
fupcrfedeas  alone  \  but  the  Court  refolved,  that  either  hcih  muji  j^T^ 
eMe§r  or  both  be  outlawed.    Hob.  179.  Loveden's  Cafe.  without  the 

bar&H.     s 

Rq£L  Jtep.  9«.  Sir  George  Curfon*a  Cafe. But  it  appearing  by  the  docket,  that  they  both 

pleaded,  |n4  that  it  waa  but  a  mifpriiion  of  the  clerk,  it  wai  amended.    Cro.  J.  ^o.  S.  C.  by 
the  name  of  Ear^  v.  Curfon. 

(H)  Injuniflions^  Iftconveniencies  and  Reftridions. 

!•  35  EliT^iOp*  %.  pNACTS,  that  every  per  fin  not  repairing 
/•  3»  ^^  church  Jhall  not  pafs  or  remove  above  5 

mUeifrom  borne ^  on  pain  of  forfeiting  bis  goods  and  all  his  rents  and 
0mtmiies  daring  his  life. 

S.  6.  RecuJ^t  to  deliver  in  bis  name  to  the  minijler  oftheparijb^ 
emd  camfleMe  efthe  toum. 

S.  8»  Recufant  not  %Oortb  40 1*  to  abjure  the  realm  ifbeftir  above 
5  miles  from  borne ;  and  if  he  refufe  to  makefuch  abjuration^  or  ro'* 
$ter»9  kejball  be  adjudged  a  felon  without  benefit  ef  clergy. 

&  I^  Proftndtdy  that  if  any  per  fin  reftrained  from  travelling 
^U  be  required  byprocefs  to  make  bis  appearaneOf  be  Jhall  not  incur 
m^forftiturefor  traveuingon  fueb  oecafiens. 

2.  3  Jac.  I*  5*  /•  %•  Enafts^  that  no  recufemt  Jhall  come  /# 
nurt  an  fain  of  100 /•  unlefi  be  be  commanded  by  tb$  iing^  tfr  bf 
waftaui  ftrm  tb$  privy  4micU. 

U4  S.4. 


£49  BecttGmt 

5.  4.  RMi/ants  to  depart  lo  milafrom  L$ndon ;  and  m  caji  thif 

lifue  in  London^  or  within  lo  miles  tbgnof^  they  fiall  give  in  tbeir 

nanus  to  the  mayor  or  feme  jvftice  ofpeesce, 

A  Tccafam        J.  y.  It  Jhall  be  lawful  for  the  kingy  or  three  of  his  privy  connciL 

indSkccUbr  ^^  ^'^'  licence  to  a  recufant  to  travel  above  5  miles  from  his  place  y 

debar  ting      abode »     And  if  any  fuch  per f on  Jhall  have  occafion  to  go  above  5  milt$ 

ahve,^  miles  Upon  licence  of  4  jufiices  of  peace,  with  the  affent  of  the  bijhop^  or  of 

'    abode,  *Thc  '^f  lieutenant,  or  any  deputy  lieutenant  within  the  county,  itjballbe 

defendant     lowful  for  fucb  per f on  to  go  about  fuch  his  bufnefsm 

J>leaded  a 
icence  under  the  feats  ej  ^juftices  of  the  peace,  one^  of  whom  was  the  deputy  HeutenMt ;  and  npoii 
demurrer  the  Court  held,  ift,  That  the  licence  ought  to  be  under  the  hands  and  feals  of  4  jofticcsy 
'bcfides  the  deputy  lieutenant,  and  it  it  not  fuflicient  that  he  be  one  of  the  4;  for  the  ftatutcou^ 
to  be  ftridly  purlued,  and  the  d^futy  licuUnan{*<  ajfent  ought  to  be  h^  'tjelf  without  the  Other  4. 
sdly,  It  muft  be  pleaded  under  tn  fir  hands  as  welt  as  fiats  ^  and  the  hcencc  mmfijluw  the  parttcadar 
tauje  of  Ike  licence^  and  not  in  a  general  manner,  at,  f  r  urgent  caufes.  Cro.  J.  35a.  Mkh* 
1^  Jac.  B.  R.  Maxticld's  Cafe.—i  Roll.  Rep.  108.  the  King  v.  Mu<;clcfield.  S.  C^Ho.  %^ 
pi.  1127.  Mansfield's  Cafe.  S.  & 

S.  26.  Thehcufes  of  every  popi/b  recufant  conviS,  or  tf  every  per'% 
fonwhofewife  is  a  popijh  recufant  coiruiSt,  may  be  Jearched  for 
popijh  books  and  relicks ;  and  if  any  be  found,  the  fame  Jhall  be  burnt ; 
end  if  it  be  a  crucifix^  or  other  r click  of  any  price,  it  ftukll  be  de^ 
faced  at  the  quarter  fe^ons^  and  refloredto  the  owner* 

S.  271  All  fucb  armour^  gunpowder,  and'ammunition,  as  any 
popijh  recufant  Jhall  have,  Jhall  be  feifed,  except  fuch  neceffary  wea^ 
pons  as  Jhall  be  allowed  him  for  thi  defence  of  his  boufe. 

5.  28.  If  any  recufant  who  Jhall  have  c^rmour  or  ammtmition^ 
Jhall  refufi  to  difcover  the  fame,  he  JbgiU  forfeit  the  fame^  and  be 
imprifoned for  three  months* 

2*  I  fV.  i^  M*  9.  f  2.  Any  perfon  within  lo  nuks  of  Louden^ 
not  being  a  merchant  foreigner,  refujtng  the  declaration  again/l  tretn^ 
fubjlantiation,  fhall  be  adjudged  a  recufant  conviSf. 

Provided^  that  this  a^  Jhall  not  extend  to  tradefmen^  or  tbofe 
who  bad  their  dwellings  within  that  compafs  6  months  before  tbf 
iyh  of  February  1 688,  not  having  any  other  dwellinj^-place,  f§  as 
they  certify  their  names  and  place  of  abode  to  the  fejiions  before  the 

ijofAug'ujt  m^: 

S.  5.  Nor  to  any  foreigner,  being  a  menial  fervant  to  ottty  am- 
baffador  or  public  agent. 

4.  I  /T.  €5^  il/.  15./  4.  Enafts,  That  any  papiji  or  reputed 
papijf,  refufing  to  make  decoration  againft  tranftsbfiantiation,  ap^ 
pointed  by  30  Car.  2.  fl.all  keep  no  arms,  bfc.  other  than  /ball  be 
allowed  him  by  the  quarter -fefjions  for  the  defence  of  bis  bntfe  and 
perfon. 

5.  ^.  But  Jhall,  within  10  days  after  fuch  refiJal,  deliver  them 
to  fame  fu^ice  of  peace,  onpainof^monthsimprijonmeut,  audfir* 

feiture  of  the  treble  value. 
.     ,    5,  6.  And  any  perfon  who  Jhall  conceal^  #r  be  privy  to  the  cm* 
tealingfuch  arms,  ft>all  fuffer  3  months  imprifonmint^  and  forfeit 
treble  tbf  value. 

S.  o.  No  perfon,  who  refufes  tbi  declaration  at  abovi^  fbdlbup 
m  horfe  above  the  value  of  ^h  '  *    i«  M 
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g.  II  (^  12  /^.  3. 4./  7.  Enafts,  That  if  arty  poptjb  parents 
Jhall  rtfufi  t§  allow  any  protiftant  fhiUl  amaintenana  fuitablt  t§ 
bis  aiiJitjy  the  Court  of  Chanary  Jhall  main  fucb  ordfr  tberoin  as 
fimUh  agreeable  to  the  hfint  ofthit  a&f 

(I)     Marriage,  Baptifm,  Burial,  [  ^^^  -j 

|.  3  Joe*  I.  eap^  5.  "pNACTS,  That  every  man  wboy  being  a 
fm  l^.  ^  popijh  recujant  eenvi^j  Jhall  be  married 

otberwife  than  in  feme  open  cburfb  or  ehflpel^  and  etherwife  than  ac- 
eorSng  to  the  orders  of  the  church  of  England^  by  a  minifter  law^ 
fully  autborifed^  Jhall  be  difabled  to  have  any  ejiate  as  tenant  by  the 
courttfy  ;  and  that  every  woman^  being  apopi^  recufant  conviff^  who 
flmll  be  married  in  other  form  than  as  aforMd^  Jhall  be  difabled  to 
datmber  doweTj  or  jointure j  or  widow  s  ejtate^  (^c*  And  every  wo* 
many  being  a  popijh  recufant j  who  Jhall  be  married  othirwife  than 
according  to  the  church  of  England^  Jhall  not  only  be  difabled  to  be 
an  executrix  qr  admintjiratrix  of  her  hujbandf  but  aljo  to  have  or 
demand  any  part  of  her  hufbants  goods  or  chattels^  by  any  law^ 
tuftom,  or  ufage  whatfoever. 

Sec,  14,  That  every  popijh  recufan^ywho Jhall  not  caufe  his  or  her 
child  to  be  baptized  within  onemonfh  (rfter  its  birth j  by  a  lawful  mi^ 
nijler^  Wr.  Jhall  forfeit  100  /.  ^c. 

8e£t.  15,  not  if  any  popijh  recufant^  not  being'  excommunicate^ 
Jhall  be  buried  in  any  ptber  place  than  in  the  church  or  chmrch-yardf 
or  not  according  to  the  ecclejiafiical  laws  of  this  realm^  the  executorSf 
tic.  of  fucb  recufant^  knowing  the  fame^  or  the  party  that  eattfetb 
him  to  befoburiedy  Jhall  forfeit  to  /.  One  ^d  to  the  crowny  one  ^d 
to  the  informer,  and  the  other  to  the  poor  of  the  parijh^ 

(K)     Saying  and  Hearing  Mafs, 

!•  23£//z*  "PNACTS,  That  every  perfon  convi&ed  of  faying 
^.  i«yi4*  ^  or  finging  mafsy  Jhall  forfeit  aoo  marks,  and  bi 
committed  to  the  next  goal  for  one  year,  and  until  be  Jhall  pay  the  pe» 
naltyi  and  every  perjqn  willingly  hearing  mafs  Jhall  forfeit  lOQ 
marks^  andfuffer  om  yeafs  imprijonment. 

2«  II  &  la  /T.  3*  cap.  ju^.j.  3.  Enads,  That  if  any  popijh 
bifioff  prieftj  or  jefuit  JhaUjay  mafs,  he  Jhall  fuffer  perpetual  intF^ 
frifinsnent  in  the  boufe  of  any  foreign  minifier,  fo  asjucb  prie/l  bet 
not  a  natural'bomfubjeii. 

S.  5.  Prmdfdthat  this  aStJbaU  not  oxtend  U  popifi  p^iejlsfay^ 
img  mafs.     . 
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(L)     Pricft,  &c, 

li^eednd  u  2J  Eliz.  pNACTS,  Thzt  no  j if uit^  fiminorypTuJI^T  rthit 
^^Sd4'^         *•/•  3*  /'''C/^J  i//<?i:<?«,  •r  nligious  or  eccliftajlicai  ptr[$n 

neiu  bnI.!.  whatfoiViry  born  in  the  quiens  dominions^  and  fo  made^  ordaimdy 
%htr  defcod*  or  profejfed  by  any  authority  derived  from  the  fe  ofRonu^Jhali  come 
J^"-  into,  bey  or  remain  in  any  part  of  her  maieftfs  dominions,  unUfs  in 
Juit^  &c.  be-  fuchfpecial  cafes  as  are  provided  for  in  this  a&  on  pain  of  being  ad* 
yendfea,  or  judged  guilty  of  high  treafon. 

mntkin  the  ^  o  ^ 

realm\  for  wherever  it  wm,  it  ia  within  the  a^  if  he  wu  made  by  tke  pretended  amikerity  ^  tU 
fee  ofRomethw.  it  mull  appear  to  have  been  by  fuch  pretended  authority.  Refalved  by  many  oC 
the  judgea.  Poph.  94.  SouthweH's  Cafe. 

r  2  r  X  1  ^'  ^^^^  appear  in  the  iodiftmeiit  that  defeodant  was  hm  imfra  kpc  n§mm  An^i 
^  ^  J  and  thii  is  fufficient  gentraUy^  wtkwtjuwing  where.  Kefolved  by  nany  «  the 
judges.     Poph.  ^4.  Southwell's  Cafe. 

lo  a  profecutton  upon  this  ftatute  (againf^  jefmta  who  continue  in  the  re^ra  contrary  to  it) 
though  there  is  a  provifo  in  behalf  of  fuch  as  are  detained  here  through  infirmity  ofhody^  and  cs»- 
BOt  CO  abroad  without  imminent  danger  of  their  lives,  and  that  proviji  is  re/erred  to  in  the  hoh  ond 
enaaing  port  of  the  aft,  yet  the  indiament  need  not  take  any  notice  of  it;  for  it  is  to  be  con&oercd 
merely  as  a  provifO}  and  the  defendant,  if  he  can,  mull  take  advantage  of  it.  Refolved  byfevo* 
nl  of  the  judges.     Poph.  93.  Southwell's  Cafe. 

By  a  fpecial  verdift  it  appeared  that  the  defendant,  bjcing  one  in  popift  orders^  wdjai&igt^ 
noards  Ireland,  vas  by  tempcjl  driven  into  England ;  and  it  was  inGfted  that  he  was  not  within  the 
ad|  firft,  bccaufe  though  he  was  going  into  Ireland,  he  did  not  get  thither ;  tdly,  becaufehedid 
not  come  into  England  voluntarily,  but  was  driven  here  by  the  aS  of  God ;  ana  the  Govt  beiag 
of  this  opinion,  there  was  judgment  for  the  defendant.  Raym.  377.  Trki.  3a  Car.  1.  &  lU 
The  King  v.  OcuUcan. 

It  is  not  fo.        S»  4*  Every  ptrfon  who  Jhall  be  willing  to  receive  fuch  jefmt^  ticm 
^^a'm^e  fi^^^^^  adjudged  a  felon  without  benefit  of  cUrgy% 
^ifW^a  who  is  a  jefuiL    Per  Doderidgc  L^  a.  in  Sir  Simon  Clerk's  Cftle* 

5.  10.  Saving  for  priejisy  &^*  fubmitting  themfelves^  etndtaUtig 
the  oath  offupremacyl 

S.  13,  ivtryperfon.  knowing  thai  any  fuch  jefuit^  tic.  iswitbiB 
the  realm^  and  Jhall  not  dtfcover  the  fame  within  12  days  to  femd 
iuflice  ofpface  or  higher  officer y  Jhall  make  fine  and  be  imprifonodai 
the  kin^spUafurt :  and  if  any  juJUcOy  lie.  to  whomfuih  matter  is 
difeovered  Jhall  not  within  2S  days  make  information  thereof  to  fmu 
of  the  privy  council  ho  flkUl forfeit  200  marks. 
Thedefend.  2.  ^$.EiH%.  €ap..%.f.  i\.  £aa£t»,  That  if  any  jefuit  9r  fn^ 
being  examined  by  any  per  fen  lawfully  auihorifed  thereto Jkall  f^fs 


ant  wat 


iTy^mfJX  ^  ^^Jlftw^  direa^  whether  he  ha  ajefmt  er  prieAy  he  JbaU  he 
oJjLu  HU    misted  to  prijon  until  he  make  a  direct  anfmer  thereto. 

ne  (hoold 

be  delivered  by  due  toorje  oJUm^  for  refiifing  to  anfwer,  whether- lie  WM  a.  jdfakoK— tt  W*  ^ 
vu  objeded,  1.  That  tltt  commitment  ought  to  be  ^  *JM/iice  rf peace  (wfaio  docs-aot  appiar  *■ 
this  cafe.)  For  die  35th  of  £liz.  heins  general  (by  thiofe,  who  hanre  anthoiiiy)  muft  reier  to  ^ 
JUatBte  of  87th  of  Elis.  i.  which  is  that  (a  joftice  of  peace  may  commit.)  a.  That  tke  cy^ 
ncnt  ooffht  Xfi  have  been  (tiU  hefiudl  make  a  direS  anfwerjt  according  to  the  ivorda  of  ^.^^'"'l^ 
and  not  (till  he  (hall  be  delivered  by  due  courfe  of  law.)  For  being  a  particular  authority,  it  tnig^ 


to  be  porfoed  \  |nd  upon  this  obje^on  be  was  difcbarged ;  but  then  f  the  Court  et 
whether  he  was  a  jefuit  or  no,  and  upon  his  anfwering  that  he  was  not,  he  was  difmilM* 
360.  Mich.  5W.&M.  B.R.  Yaxley's  Cafe. 

*  Carth.  a^t.  S*  C  xepprts  that  this  objedion  was  over-ruled.— f  The  Cooit  held  that  they 
had  power  to  exaniiiie  maii  being  not  cxdiidcd  byaccitife  vordi.  CiiB»  tsi-  S.  C-  — 
SaJk.  351.  S. €•  h^3^^ 
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%,  37«^«  !•  i»/f  !•  Enacts,  That  any  pnfen  V)ho  Jhall  firft 
4iJc9Vir  to  ajuftici  of  peace  any  per/on  who  Jhall  entertain  or  relieve  . 
etnyjefuitj  if^c*  or  dffcover  where  any  mafs  has  been  faid^  and  the 
prtiftor  any  of  the  perfons  within  3  days  prefenty  Jhall  be  difcharged 
from  all  penalties  for  Jucb  offence^  and  have  a  third  part  of  the  for'- 
feitures  incurred  by  fucb  tffence^  Jo  as  the  fum  do  not  exceed  150/? 
and  then  he  Jhall  have  50  /•  only. 

4*  II  &  12  ^.  3.  4./t  !•  Enai^s,  That  every  perjon  who  Jhall 
apprehend  a  popijb  priejty  &c.  and  prejecute  him  till  he  be  convi&ed 
fball  have  a  reward  ofico  I. 

(M)     Reconciliation,  gnd  Relapfe, 

I.  23  EUz.  If  pNACTS,  That  all  perfons  who  Jhall  have  or 

f  2m         *^  pretend  to  have  power f  or  Jhall  by  any  means  put  2  iJ^toAt 
inpra^ice  to  abjolve^  perfuade^  or  withdraw  any  of  the  queen^sjub'  famepur- 
je^sfrom  their  natural  obedience^  or  to  withdraw  them  from  the  P^fc-^Sec 
reiigton  eflablijbed^  to  the  Romijh  religion^  or  to  move  them  to  promije  L  ^^^    J 
obedience  to  the  fee  of  Rome^  or  Jhall  do  any  overt-a^  to  that  intent  \^'  '  *^' 
or  pmrpofe^  Jhall  be  adjudged  guilty  of  high  treafon. 

S,  3»  The  aiders  and  maintainors  who  do  not  difeover  them  with" 
in  20  da^s  to  Jome  jujtice  of  peace  of  higher  officer^  Jhall  be  adjudged 
gmUy  efmijprifon  oftreajon. 

a*  35  Eliv^  2.y,  6t  Enafls,  That  if  any  offender  difcharged  Thedefena* 
h  conformity  by  virtue  of  this  aH  fimll  afterwards  relapfe^  and  again  j^rj?*r'"* 
become  a  recujant  in  not  coming  to  church  j  be  JhaU  lofe  the  benefit  be  recufincy^ 
vdght  othirwife  by  virtue  of  this  a£l  have  had  upon  his  fubmijfton.      and  befora 

coovifiion, 
Ubmhttd,  but  afterwsitds  relapfing,  he  vru  iiidi£lied  again»  and  then  fubmitted,  and  was  after* 
wda  indififced  a  ^  time  for  a  relapfe ;  upon  this  it  was  moved  to  have  it  certified  into  the  £x* 
du^Mtr\  and  per  WtUiams  J.  the  ftatute  direAs  it  to  be  fo  done  in  cafe  of  a  rdiapfe,  and  accord*' 
ingly  a  rale  or  Coart  was  made  for  the  ceitifying  it  into  the  Exchequer,  x  Bulf.  1 03.  p^fch^  9  JaCv 
frunaHolftCife. 

3*  3  7^^«  i«  J^f  2.  £na£bs.  That  a  ncufant  that  conforms  Jhall 
mtbin  one  year  afier^  andfo  once  in  every  year  (at  leaji)  receive  tho 
Uefed  facrament^  in  pain  to  forfeit  for  the  firjl  year  20  L  for  the 
fecand  40  A  and  for  overy  default  after  60  A  And  if  after  be  hatb 
received  ii^  be  mate  default  therein  by  thefpace  of  a  whole  year  be 
JbaU forfeit  boL 

$•  23.  Jfany  parjon  within  the  tinges  dominions  JhaU  he  abfohgd^ 

or  withdrawn^  or  reconciled^  or  Jhall promife  obedience  toai^fuchpre^ 

teneledaMtborify^  prince j  orflate^  fucb  perfons^  the  procurers^  coun- 

foBert  emd  maimainertf  JhaU  be  a^udgod  traitors  as  in  cafes  of  high 

treesToiu 

'  a»l4«  This  laflclaufefiall  not  extend  to  any  reconciled  aeaforofaidf  The  oath  of 
ffor  and  touching  the  point  of  fo  being  reconciled  only)  tbaifiaU  re-  jJiSttiw 
$um  into  this  realm^  and  within  6  days  after  before  the  bifhop  of  the  in  this  aaii 
diacefe^  or  twojuflices  of  peace  (jointly  or  fever aUy)  of  the  county  ^^^^^\ 
wfcr/  beJbaU  arrive,  Jubmit  bimfelfto  the,  king  and  bis  laws,  and  ^^^^ 
tai$  tb$  oatb  •ffuprema^y  therein  mentioned  \  which  faid  oaths  the  by  1  w.  d^ 

Jaid 
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v.  flat  1.  fald  HJbops  and  jujllces  nfptCtively  Jhall  by  this  a£f  have  p9wer  t9 
*^  "•        minifttr  to  fuch  ptrftm^  and  Jhall  certify  them  in  the  next  general 
fej/ions,  in  pain  of  ^oi* 

(N)     Seminaries  and  Schools. 

1.  2^Elix.cap.  -pNACTS,  ThvLtnone  Jhall  keep  a  fehoolmajtr 
1.  /.  6,  7«  *^  which  abfentt  himfelffrom  churchy  or  n^taU 
lowed  by  the  btjhop  or  ordinary^  in  pain  ofloL  for  every  msnth  be 
fo  heps  him ;  and  fuch  fchoolmafler  Jhall  be  for  evtr  dtfabled  U 
teach  youthy  and  Jhall  fuffer  one  whole  yearns  imprifonment  without 
tail. 

2,  27  £//V.  cap.  2.  /•  5.  Enafls,  TKat  perfons  bred  in  femina- 
ties  who  Jhall  not  return  on  proclamation  flmU  be  guilty  vfhigh  truh 
fonijthey  return  after. 

o*  6.  If  any  perfonJhaU fend  relief  to  afeminary  he  Jhall  mcur  the 
penalty  of  a  praemanire. 

3.  J  Car.  !•  cap,  2*yi  I*  Enads,  That  if  any  perfon  under  tie 
obedience  of  the  king  Jhall  go  or  fend  any  childy  bfc*  beyond  thejeos 
io  the  intent  to  be  trained  up  in  any  abbey^  popijh  univerfty^  or 

fchoof^  or  houfe  ofjefuits,  or  in  any  private  popifl)  family^  andjkai 
be  there  by  any  popijh  perfon  injlru&ed  in  the  popijb  teligioH  U  pro* 
fefs  thefamty  or  Jhall  fend  any  money  or  other  thing  under  the  name 
ojalms^  towards  the  relief  of  any  abbey  or  religious  houfe^  every  per^ 
Jon  fo  fending^  and  every  per  Jon  fenty  being  convi£iedfJball  be  dtfabled 
fofue  in  law,  or  equity^  or  to  be  committee  of  any  ward^  or  executor 
or  aebninijlratorj  or  capable  of  any  legacy  or  deedofgifty  or  to  bear 
any  office^  and  Jkail  forfeit  all  bis  goods  and  cheUteU^  and  all  hk 
knds  during  lij'e. 
[  *53  2  ^*^^  ^^  perfon  font  as  aforejaidy  thatjball  within  6  months  efter 
his  return  conform  t$  the  church  of  England^  and  receive  thefoaro' 
wuntfiall  incur  the  penalties. 

S.  3.  Offences  againjl  thisjlatute  may  be  inquired,  heard  Md  de- 
termined before  thejujlices  of  B.  R»  orjuflices  of  ajizij  or  gool  di^ 
livery^  or  of  oyer  and  terminer ,  of  fuch  counties  where  the  offenders 
did  lojl  dwell,  or  whence  they  departed  out  of  this  kingdom,  or  where 
they  were  taken. 

S,  4*  If  any  perfon  fo  fent  fiall  after  his  return  conform  to  the 
.    ehurcb  of  England,  and  receive  the  facrament,  be  Jhall  haoe  Hi 
lands  rejSored. 

4*  II  &  12  /S^.  3'4*/  3*  EnaSs,  That  if  awy  papijl  Jhall 
teach  fchool,  or  take  upon  him  the  education  or  boeardingofets^^mth^ 
he  Jhall  fuffer  perpetual  imprifonment. 

S.  6.  A  reward  of  loc  /•  to  any  who  Jhall  difconer  the  fending  a 
chUdto  ajoeninary^ 


(O)  DifabilitTi 


(O)    Difability. 

1.  ^Jac.  U  I7NACTS,  That  nc  ricnfantfiall  practice  latifj  dr 
5«  /I  8.       *^  P^jfi^y  ^^  txircifi  any  public  office* 

Sm  10.  Difables  married  women  who  do  not  receive  thefacrament  ^  popiA 
wiihin  a  year  he/ore  their  bu/bands  deatb,  to  be  executrix^  or  admi"  ^^^^ 
miftratrix  to  taeir  hujbandsy  and  to  have  any  part  of  their  hvjbjnds  made  his 
goods.  ^if«»  «»<?:; 

^     ^  therpopiOi 

vecafant,  his  executrix,  and  they  would  fuffer  her  to  prove  the  will  in  the  Spiritual  Court  t 
and  a  proAUitiem  being  moved  for  upon  the  Statute  of  Eliz.  it  was  granted  ;  for  flie  is  di&blcd 
^  the  general  clatt£e»  and  not  enabled  by  the  provilb.  6  Mod*  939.  Mich.  3  Ann.  B.  ft« 
Bide  V.  Ride. 

S.ii,  And  every  popj/b  r  ecu  font  cowoiSl  Jball  Jland  and  he  re* 
puted  t9  all  intents  and  pupofes  difabled  as  a  perfon  excommunicated^ 
until  he  Jball  conform^  come  to  church  j  and  receive  the  facramentj  and 
SaJti  the  oaths  of  allegiance  appointed  by  another  a£l  ofthisffftans^  but 
he  mayfuefor  two  thirds  of  the  lands  notJeifed» 

5.  1 6*  Children  fent  beyond  fea  are  difabled  to  inherit^  unlefs  they 
take  the  oaths, 

S.  22, 23.  DlfabUs  recufants  from  being  executors  or  guardians^  Though  a 
t^c.  but  the  next  of  kin  to  whom  the  land  cannot  defcend^  not  being  a  ^^^"^ 
Tecufantjhallbave  the  land  as  guardian.  chivalry  w« 

difabled 
fnom  bong  cu*rdian,  yet  if  he  had  granted  the  fnrnmy  to  another  not  being  a  recufant,  the 
gTBaUt  Jkomtl  ksvt  had  the  guardianjkip ;  for  now  the  caufe  is  removed.  Per  Jones  J.  Jo.  lo. 
UUL  ao  Jac  C.  B.  in  the  Caiie  of  Standen  v.  the  Univerfity  of  Oxford.——^  if  the  Jung  had 
JH/ed  Uufeigmi$ry  as  part  of  his  two  parts  of  the  recuiant*s  kinds,  the  next  of  kin,  notwithftandiq^ 
the  words  of  the  nft,  J^ld  not  ktve  the  ward/kip^  as  he  would  in  cafe  it  had  remained  in  tfa« 
baodt of  the  recuiant.    Ibid.  at. 

2.  iff^.V M.  26. /.  2.  Di fables perfons  refiujing  the  declaration 
mgainfi  tranfubflantiation  to  prefent  to  any  livings  &c* 

2.  A  papift  in  Ireland  cannot  make  a  nvilly  but  his  land  fhatt 
descend  to  all  his  Tons  equally  \  but  if  the  heir  conform  within 
a  year  after  his  age  of  a  i  he  may  enter.  MSS.  Tab.  cites  June 
22^  17I7*  Burk  V.  Morgan. 

4.  By  aft  of  parliament  in  Ireland  lands  leafed  to  apapt/l  at  lefs 
than  2  thirds  improved  value^  and  for  any  term  above  ji  years^ 
are  forfeited  to  the  difcoveror.  MSS.Tab.  cites  March  8,  17 19* 
Cafack  y;  Buckley.— —March  10,  1724.  Latin  v.  March. 
Mardi  8)  1724.  Eyre  v.  Burk.— Jan.  18^  1724*  Blake  v.  Blake* 

(P)    Actions  and  Indidtmcnts,  Howj  and  within  [  254  3 

what  Time. 

I«     AN  aftion  qui  tarn  was  brought  by  the  queen  and  another  lo  an  infor. 
•*^  upon  the  Statute  of  23  Eliz.  cap.  j.  againft  Vachel  for  »»t»o»  fo' 
not  eoming  to  church  j  and  being  found  againft  the  defendant,  ^^  ^^^*^ 
it  was  xaoved  in  arrtft  of  judgment^  bccaufe  the  queen  and  the  church,  u^ 

forty 
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upon  the  party  joined  in  the  aftion,  whereas  hj  the  firfl  pari  tftlejlatute  aS 
tqEUz.^  /A^ ^^if;^/«/«x  were  given  to  the  queen;  and  though  the  ftatnte 
cap.  1.  it      feems  to  make  a  divifion,  limiting  one  part  to  the  queerfs  ufe^ 

^"  klf^-r  ^'^^  ^  *^  P^^*  '^^  *^  ^^J^^  ^  *'"*  ^*^-  «w/'y^  for  the  fame, 

^' party  be  7^^  ^^^  cannot  any  how  give  fiifch  a£tion  as  here  is  brought) 

convided  foT  b^  the  firft  woitls  the  whole  (eems  to  be  given  to  the  queen, 

upon  an  in-  jtnd  gi^c  no  colour  for  the  informer's  joinine;,  any  more  than 

thorethcTn.  ^^e  ^er  words,  which  gives  the  3d  piart  c*  the  forfeiture  to 

fonnerlhaU  the  party  fuing,  &c.  and  that  this  does  not  give  a£Hon,  but  au 

^^^Z**^  *  aftion  for  the  3d  part  only ;  and  that  in  other  ftatutcs  the  for- 

TOrdii^  to*  fcitures  are  cxprelsly  given  to  the  king  and  the  party  that  will 

the  ftacute ;  fiie,  &c.  and  that  therefore  the  makers  of  the  9i£t  did  not  in- 

^rt  ^bSor  ^^'^^  '^*  ^^  queen  and  the  party  (hould  join.     But  to  this  it 

the  infor-  ^<^s  aufwered,  that  this  a£t  muft  have  a  reafonable  intendmenti 

nation  be  and  the  intent  of  this  forfeiture  to  be  difpofed  into  3  parts,  one 

k*CplMair^  to  the  queen  and  another  to  the  party's  ufe  cannot  take  cffcft 

indidmcnt,  if  all  be  forfeited  to  the  queen,  as  the  words  of  the  ift  part  im« 

atthefuitof  port  $  for  it  would  be  abfurd  to  fue  for  a  thing  not  belonging  to 

^re  the'  ^^^  ^^^  ^  another  5  and  that  by  the  laft  part,  fuit  is  given  to 

king  fliaU  the  party,  which  is  likewife  abfurd  if  the  makers  intended  him 

have  all  the  nothing,  and  therefore  though  the  firft  words  feem  to  oppugn 

^mfe^by  ^^  ^^>  7^^  ^^  intention  of  the  makers  is  to  be  conftrued  to 

tS  £liz.&.  be,  that  the  queen  and  the  party  fuing  fhall  have  the  forfeiture 

snd  the  in-  jn  common  in  fuch  proportions  as  the  ftatute  limits  j  and  other- 

thc"Mo^  wife  they  would  not  have  given  an  aftlon  of  debt,  &c.  to  him 

ihaU  have  that  wiU  foe,   unlefs  he  might  have  part  of  the  forfeiture* 

E^^^'^-  Whereupon  judgment  was  given  for  the  queen  and  the  id- 

tScYl  3^*  former,  fcil.  that  they  recover,  &c.  Notwithftanding  the  fbtute 

Jac  B.  R«  fays,  that  every  party  who  does  not  pay  within  the  3  months, 

Gnmcftone  ^^^  Q^^n  ^  committed  to  prifon.     And.  138.  pi.  15^0.  Mkh. 

V.  atonei.  ^^  ^^  ^^  ^^^  ^^  Queen  and  Cuff  v.  Vachel. 

2.  The  defendant  was  indited  upon  the  Statute  of  23  EEz. 
cap.  I.  for  withdrawing  feveralperjims  from  the  religion  eftaUifhed 
in  England,  and  to  promife  obedience  to  the  church  of  Rome; 
and  for  that  he  himfelf  was  withdrawn  from  the  obedience  of 
the  queen*  It  was  objeftod,  that  the  profecution  was  not  vntlin 
a  year  and  a  day  after  the  offence,  whereas  there  is  a  proviib  in 
the  aft,  that  all  ofiences  againft  the  aft  ihall  and  may  be  in- 
quired of  within  the  year }  but  it  was  held  by  Wray  and  Giwd]^ 
that  this  provifo  concerns  only  fuch  offences  which  are  cogmuUe 
before  jufiices  ofpeaccy  as  fpiritusd  offences,  as  the  not  coming  to 
churchy  &c.  but  does  not  extend  to  relbain  proceedings  asainft 
*  treafon.  i  Leon.  238.  Mich.  32&33£liz.  B.|L  GdUfiffd's 
Cafe. 

3*  An  information  qui  tarn  was  brought  for  recofancy  in  not 
receiving  the  tancnaoakifor  3  yearsi  and  it  was  otyeftedinamft 
of  judgment,  that  by  the  Sutute  of  31  £liz.  no  infionner  on 
fue  but  withhi  one  year  after  the  ofiencc  ;  but  the  Court  kdd  it 
to  be  well  enough  for  the  Mng^  thoagh  h  was  mt  pod  astoAem^ 
^  former.  Cro.  J.  ^66.  Hillt  12  Jac.  in  the  Escnequer.  Syv»- 
dale  V.  Lentball.  4.  "^ 
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4.  Exceptions  ^ere  taken  to  an  indiAment  for  hearing  mafs^ 
becaufe  it  was  fatd,  that  the  offenders  were  prefenty  and  does  not 
faj  vMih  vfhomf  or  to  wlmt  purpofe.;  nor  is  it  faid,  they  were  prefent 
offoreUpota  of  county  or  with  anyprie/i  that  read  it  i  nor  is  it  faid^ 
ea  intiMtione  ad  *  audiend.  adly.  It  is  faid,  audiverunt  nujffUm^ 
which  is  no  Latin  word  but  for  a  lump,  and  then  it  is  nonfenfe  ; 
mifla  is  die  true  proper  word  for  the  fame,  and  fo  are  the  die* 
tionaries;  and  from  hence  it  is  plain  the  AngUce  cannot  help  it  % 

.  for  wherefoever  the  Englifh  word  has  a  proper  iignification,  and 
a  true  Latin  word  to  exprefs  it  by,  smd  the  Latin  word  has  no 
colourable  fenfe  of  that,  it  is  not  good ;  and  this  is  the  conunon 
mle  in  conftruftion  of  Anglices,  as  to  fay  equus  Anglice,  a  man^ 
would  be  ftark  naught ;  and  if  the  Anglice  be  reckoned  furplu- 
fage  and  Toid^  then  it  is  naught  certainly ;  for  it  is  audiTit  ma& 
fum,  a  lump.  But  the  Court  would  not  quaih  it,  but  bid  them 
demur  to  it  ^  for  that  they  would  not  quaih  an  indiftment  for 
fuch  an  offence,  no  more  than  they  would  for  perjury  i  and  bid 
them  try  it,  or  demur  at  their  peril,  which  they  would,  &c« 
2  Show.  216,  217.  pi.  a^o.  Trin.  34  Car.  2.  B*  R.  The  King  y« 
Evcly  &  Ux. 

5.  The  ftatate  of  i  Eliz.  i. S.  9.  (which  dire£b.  That  perfont 
jmpriibned  for  any  offence  committed  by  preaching,  teachings 
or  words  only,  fhall  be  difcharged,  unlefs  indicted  within  one 
halfjear  after  the  offence  commited)  is  not  to  be  underftood  of 
6  months,  at  28  days  to  the  month>  but  of  half  a  year  accot'ding 
to  the  calender.     Cawley  13. 

6.  Lord  Coke  fays  generally,  4lnft.  331*  That  noperfinjbatt 
he  impeached  for  any  offence  by  preaching,  teaching,  or  words, 
wdefs  lawfully  indiBed  within  the /pace  of  half  a  year.  But  the  fta* 
tute  does  not  warrant  this ;  for  where  it  limits  the  time  to  half 
a  year,  it  fpeaks  of  one  imprifoned  and  not  indiBed  within  that 
time ;  and  was  made  in  favour  of  liberty,  to  prevent  a  long  im-» 
pri/bnment  upon  a  groundlefs  accufation,  and  that  he  fhould  not 
continue  any  longer  upon  the  fame  imprifonment ;  but  cannot 
extend  to  the  cale  of  one  who  was  never  imprifoned.  But  now 
bj  the  ftatttte  of  23  Eliz.  the  time  as  to  all  oflsnces  againft  this 
9Et  is  enlarged  to  a  year  and  a  day.    Cawley  14. 

7.  It  was  moved  in  arreft  of  judgment,  •  on  a  verdid  upon  the 
flatuteof  23  Eliz.  for  not  coming  to  church  for  11  months,  be* 
caufe  the  ftatut<e  requires  the  profecution  thereon  to  be  brought 
within  a  year  and  a  day,  but  this  a5Hon  was  brought  3  weeks  efter 
theyoar,  and  the  verdi£t  was  for  the  whole.  But  Mr.  Junice 
Lowell  faidj  that  this  was  putting  the  other  fide  in  mind  of  curing 
this  miftake,  they  not  having  entered  up  their  jud|;ment  i  for  he 
faid,  if  they  entered  up  their  judgment  for  no  more  than  was  withim 
the  tinoe  limited  by  the  ad,  viz.  For  no  more  months  than  were 
within  the  jear^  then  it  would  not  be  error.  1 1  Mod.  45.  pU  4, 
A/eh.  4  Annx.  B.  R.  Anon. 


(  Q  )  Pleadings. 
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( QJ     Pleadings. 

f  •  r\NE  was  profecuted  in  a  qui  tarn,  &c.  upon  the  Statatd 

^^  of  I  and  23  Eliz.  for  not  coining  to  churchi  he  han^ 

of  the  age  of  16  years.    The  trial  was  in  London,  and  the  de-> 

fendant  found  guilty.    It  was  moved  in  arreft  of  judgment,  that 

this  ifliie  is  not  triable,  becaufe  no  place  was  alledged  tvbere  the 

effence  was  dom  \  but  the  Court  held  the  trial  good,  becaufe  this 

a£tion  was  for  a  non-feafance,  foil,  not  coming  to  any  chunh^ 

the  which  cannot  be  done  in  anyplace;  but  had  it  becnior  a 

thing  done,  then  a  place  muft  have  been  alledged.     And.  138. 

pi.  190.  Mich.  27  &  28  Eliz.  The  Queen  and  Cuff  v.  Vachcl. 

2.  In  information  for  not  repairing  to  church,  &c.  upon  the 

Statute  of  23  Eliz.  cap«  i.    The  defendant  pleaded,  that  be  vmu 

indiBed  at  the  affifej^  if^c,  before  A,  and  B.  jufiices^  i^c.  and  it  was 

L   ^5^  ]  held  a  good  bar,  and  that  fo  it  was  adjudged  in  the  Exchequer 

and  in  the  KingVBench  accordingly.    Noy  11 7.  Pafch.  3  Jac, 

B.  R.  Grimeilone  v.  Stones. 

Bat  the  Re*       3.  If,  pending  an  information  qui  tarn,  the  defendant  is  comnBei 

^^  ,      hy  indi^ment  at  the  king's  fuit,  he  may  plead  this  conviction  ^ 

mf«,  for    darrein  continuance.     Per  Coke  Ch.  J«  RoU.  Rep.  95.  lifidw 

diatit would  12  Jac.  in  Dr.  Fofter's  Cafe, 

be  very  pre- 
judicial to  informers,  if*  after  they  have  atuched  and  appropriated  the  fuit  to  themlelvei,  tbe 
lung  can  diveft  them  of  it  by  bringing  an  indi6bnent.'»4a<  after  a  coKvidtM  Mi  tktfuit  of  the  hugf 
cither  upon  the  Statutes  of  £Uz«  or  Jac.  the  informer  is  barred  of  commencing  any  iiiit.  ii  Rqpi/ 
65.  b.  S.  C.— And  after  a  coitviBion  at  the  fuit  of  the  informer  ^  the  king*  j  fuit  i^b^ntii  sad  tfa* 
defendant  may  dUcharge  him&lf  by  pleading  aulerfoits  conviQ.    Ibid* 

•    4.  C.  brought  an  action  oitrefpafs  againft  G.  who  pUads  the 

Statute  of  3  Jac.  5.  of  recufancy,  tbat  if  auy  popijb  recufant  k 

con^mBedy  that  bejball  be  taken  in  law  as  an  excommunicate  perfm\ 

and  averred^  thai  the  plaintiff  was  conviBed  at  fuch  a  place^  &c. 

unde  petit  judic.  of  the  bill  j  the  plaintiff  demurs,  quia  placifiRB 

illud  minus  fuffic.  certum  &  iiHiabile  in  lege  exiitit,  &c«    And 

the  Court  [was  of  opinion]  for  the  plaintiff,  that  the  plea  b 

iiought.     I  ft,  Becaufe  there  is  notjbewn  before  nvhatjujhces  he 

was  conviAed ;  fo  that  if  it  had  been  denied,  the  Court  might 

«     know  to  whom  to  write  for  a  certificate  of  it.     adly.  He  hath 

not  averred  his  plea  with  an  hoe  paratus  efl  verificare  by  record* 

jdly.  The  conclufion,  as  judgment  of  the  bill,  is  alfo  nought. 

out  of  the  third  part  there  was  fome  doubt.    But  at  length 

by  the  Court  a  refpondeas  oufter  was  awarded.     And  fo  it 

was  alfo  in  Trin.  2  Car.  B.  R.  Rot.  894.  Ratcliffe  t.  Bsw« 

COCK,  upon  that  ftatute,   the  defendant  concluded  judgment 

^  aBiOf  where  it  ihould  have  been,  if  hejball  be  anfwered,  and 

cited  24  E.  3.  26.    34  H.  6.  8.    x  i  Rep.  52.    Clench  the  derk 

fliewed  a  record  Patch.  2  Car,  B.  R.  Rot.  331.    Where  the  de* 

fendant  after  imparlance  pleads  outlawry  in  the  plaintiff^  and  de* 

mands  judgment  of  the  bill ;  and  judgment  was,  that  he  fiiafl 

anfwer  further ;  and  the  Court  agreed  to  that,    Noy  89.  Trin. 

aCar.  B.  R.  Dr.  Cademan  v.  Grendoa*  5.1a 


beciiGnie;  956 

.  |.  IbiW brougbt  ilpen  in  bbligadon,  the  dekndtnt pkadr^ 
1^^  tbe  plaintiff  is  a  rectfant^  and  conviRed  according  to  the 
Statute  of  21  jac  cap.  5.  and  demanded yW^fi«i^»/  of  the  oBim* 
The  plaintiff  repRes  nul  tiel  recwd}  and  a  day  was  given  to 
bring  in  the  record.  Grawley  J.  demanded  what  courfe  he 
vodd  take  to  make  the  record  come  in ;  and  faid^  that  the  in^ 
£8ment  was  before  the  juJHces  of  peace  \  and  the  Court  faid,  that 
t^  ()efendai|t  .i0i^i&/  to  have  pleiaded  judgment  ifhijball  be  anf^er^ 
«/;  for  the  difability  is  only  quofque^  &c.  And  the  direction 
of  the  Conn  for  the  bi^inj^g  in  the  record^  was,  that  a  eertio* 
fiirifiaU  he  £reBed  out  of  that  Court  to  thejuftices  of  peace  where 
the  indi£bnent  was  taken  (  for  precedents  wefe  alledged,  that 
that  Court  fent  a  certiorari  to  thejuftices  of.aiSfe  (a  fortiori) 
to  certify  that  in  the  Exchequer,  and  fo  come  by  times  into  that 
Court,  &c.  Hctl.  18.  Pafch.  3  Car.  C.  B.  The  Cafe  of  a  Re- 
enfant  Convia. 

6.  In  ejedfanent  for  the  rectory  of  B.  the  cafe  was,  that  the 
Eari  of  S.  being  a  popi(h  recufant  convi£t,  prefented  the  lefTor 
of  the  plamtiff,  who  was  inftituted  and  induced :  but  the  record 
of  ibe  conviSion  being  burnt,  the  defendant  offered  to  prove  it  by 
the  ejhrtat  made  thereof  in  the  Exchequer;  and  bv  an  inqujfition 
fiund  and  returned  into  that  Court  of  recufants  lands ;  and  it  wa^  \ 

held  by  Hale  Ch«  B.  and  the  Court,  that  in  fuch  cafe  a  record  | 

may  be  proved  by  evidence,  becaufe  the  convidtion  is  not  the 
Oireft  matter  in  iflue,  but  only  an  inducement  to  it )  but  thea 
the  evidence  muft  be  ftrong  and  cogent ;  and  ^cordingly  the  \ 

trideoce  was  admitted ;  but  then  by  the  eftreat  of  the  convict 
tion  into  the  Exchequer^  it  appeared  to  have  been  the  fame 
affifes  at  which  the  party  was  prefented  as  a  recufant,  which  is 
tKK  adloired  either  by  the  ftatute  of  23  or  29  Eliz.  For  they  [  257  3 
djre£t  a  proclamation  to  be  made  at  the  fame  afllfes  when  the 
indiAment  is  taken,  that  the  body  of  the  offender  ihall  be  ren« 
<Iered  to  the  (heriflr  of  the  county  before  the  next  affifes  *,  and 
upon  this  it  was  held,  that  the  convlAion  was  not  fufficiently 
proved.  Hard.  323.  Fafch.  15  Car.  2.  in  Scacc.  Knight  v. 
Danler. 

7*  In  oRutnj^t  for  i8/.  upon  an  iniimul  computaffet,  the  de-  in  aflump- 
faiixntpkadedf  that  the  plaintiffs  being  a  popifb  recufant,  was  in^  ^J,^  [^ 
iBed  for  not  coming  to  church  for  eleven  months,  zcAfets  forth  ccived,  the 
the  inSffment  and  conviBion  at  large,  and  concluded prout  patet  per  dc  fendant 
nwrdum,  vad  pleaded  the  conwBion  to  befecundumformatnJteUuti  in  jj^^^f 
hqufmodi  cafu^  &c.  Unde  petit  judicium  fi  refpondere  debet,  that  the 
Cttii  hoc,  that  the  plaintiff,  being  a  popifh  recufant  convi£t,  had  jfiaintijfwm  . 
pot  conformed ;  and  upon  a  demurrer  to  this  plea,  it  was  ob-  con^a^r 
je&ed  that  the  ftatute  3  Jac.  cap.  5,  difables  no  perfons  but  not  coming 
popifli  recufants,  conviAed  of  popifh  recufancy,  and  that  fuch  '?^**?^.L 
™B*  upon  conviAion,  be  ipfo  fafto  excommunicated  j  but  that  ^p^a^t 
w  tins  imSShnent  there  are  no  words  oftopifb  recufant,  or  conviA  of  the  kiac 
poptfli  recufancy,  whereas  other  perions  may  refiife  to  come  to  hjdpamon^ 
charch,  and  be  thereof  convifted.  bat  ftot  dUabled  by  this  ti^?^u^ 
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defendant     ftatute;  and  to  this  the  Court  agreed.  But  this  indidmcQt  being 

ft^wiHbi  ^  ^^  ^^^  ^^^^>  ^^  ^^  P^  faiyiog,  that  ihe  plaintiff  being 
jeded  that  papalis  recufans  was  indifled,  and  that  the  coaviftion  vas  kam* 
the  plea  waa  Jmn  formam  ftatuti,  with  an  averment  that  he  bdng  a  popiik 
tiiedefendt  recufant  conviA,  hsus  not  conforjned,  b  fufficient  to  ihew  iriiat 
ant  did  not  recufancy  it  is,  and  adjudged  the  i^ea  good*  3  Lev.  66,  Trin, 
aver  that  the  24  Car.  %.  Ricaut  V.  Tomlin. 

pUtntifwas 

a  rpmijk  recufint;  for  the  Sutute  3  Jac.  cap.  5.  doth  not  make  any  recufant  conoid  to  be  Qccoi»' 
municate,  but  only  popifh  recufanu  convid.  '  North  and  Windham  indined  that  aa  avemcBt  oC 
being  a  popifli  recuiant,  will  not  ferve»  unlefs  it  be  exprefled  in  the  andiftmcBt  itfielf  chtthe  is  • 
popifh  recufant.  But  Windham  and  Lerins  contra,  that  it  maybe  fopplied  by  averment  j  for 
-  the  indidments  have  been  generally  aa  here,  without  exprefltng  that  he  u  a  popifli  rccu&oL  A 
refpondcai  ouller  was  awarded  by  the  whole  Court,  for  want  of  the  avenncnt.  3  Lev.  11.  Pdeh* 
33  Car.  a.  C.  B.  Rot.  495.  Countefs  of  Portland  v.  Cole— «- Ibid.  iz.  at  the  end  of  the  S,  C* 
4aya  there  was  a  like  cafe  in  the  fame  term.    Rot.  703. 

8«  If  tf  man  it  indited  on  the  ftatute  of  reai&ncj,  conformkjts 
a  good  plea ;  but  not  if  an  aBion  of  debt  is  brought,  mod.  21}f 
pi.  46.  Pafch.  28  Car.  2.  C.  B.  Anon. 

9.  Though  the  ftatute  of  recufancy  fays,  that  an  ouslawn  for 
recufanqr  fliall  not  be  reverfed  for  want  offirmy  yet  in  Serjeant 
Trindkr's  wife's  cafe,  i  W.  &  M.  it  was  adjudged  that  it  fhould 
be,  that  the  ftatute  might  be  made  fenfe:  but  an  indiBnuntof 
information  for  recufancy  {haH  not  be  quajbed  for  want  of  ibrm. 
But  yet,  on  traverfe  of  the  faft  and  bail  given,  the  outlawry  fhall 
be  reverfed  for  form  ;  but  on  the  reverial  of  an  outlawry  in  an 
information  for  fending  chUdrtn  beyond  fea  to  be  bred  papyU,  the 
defendants  muft  plead  inftahter.  5  Mod.  141.  Mich.  7  W.  3« 
The  King  v.  Hill. 

10.  In  cafe  againft  the  defendant,  he  pleaded  a  comnBion^ 
recufancy  at  thefeffionsy  in  difability  of  the  perfon  of  the  plaintiff, 
and  concit^ded prout  patet  de  recordo.  Upon  demurrer  it  was  ob- 
jefted,  that  this  concluiion  made  the  plea  ill ;  for  the  conviftion 
of  recufancy  being  at  the  (effions,  which  is  a  record  of  another 
court,  \\.fbould  be  pleaded  with  a  profert  hie  in  curia  fub.pedejgillit 
beiides,  this  record  being  made  by  the  derk  of  the  peace,  is 
traverfable,  for  he  is  no  more,  than  a  minifterial  officer,  and 
therefore  it  is  not  a  record  to  conclude  the  judgment  of  this 
Court,  and  fo  ought  not  to  be  pleaded  here  as  a  record.  To 
which  it  was  anfwered,  that  if  the  record  of  itfclf  be  made  the 
difability,  then  it  ought  to  be  pleaded  (as  objefted  on  the  other 
fide)  fub  pede  figilli ;  but  this  record,  did  not  make  the  difabiTitj^  hut 
if  only  an  evidence  of  it*  It  is  true,  the  clerk  of  the  peace,  in  cer- 
tifying this  record,  is  but  a  minifterial  officer ;    but  it  is  not  a 

#   2c8  }  material  objection,  for  the  plaintiff  to  fay,  becaule  heintli  aa 
*•  opportunity  to  traverfe  it,  and  to  try  the  fiift  •,  but  here  the  plain- 

tiffy  by  demurring  to  this  plea,  hath  owned  the  fa£l,  which 
otherwife  ought  to  have  been  proved  by  the  record.  But  this 
was  denied  by  the  council  for  the  plaintiff  who  argued,  Tlut  by 
the  demurrer  the  faft  was  not  cenfefted  ;  for  the  plaintiff  dmeer^ 
red^hecaufe  ih.^  defendant  ha,d  not  pleaded  the  foB^  and  not  to  the  fait 
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fieaiei.    S  Mdd.  431  44.  Pafch.  7  Geo.  iftti    Calvin  v.  Tlet^ 
cher. 

J  I.  Another  obje£lion  tiras^  that  the  ftatote  3  Jac.  cap.  4. 
gives  thejejjions  power  to  make  proclamation  agaxnfl  tecufdnU  to  ren^ 
Jer  themf elves y  ^r.  winch  iftbey  do  noti  and  that  the  default  is  re^ 
cordedy  that  Jhall  he  taken  fit  as  fufficient  a  convtShon  as  a  trial  by  - 
nkrdi^f  now  the  defendant  hadi  not  pleaded  that  any  fuch  de- 
ficit was  recorded  at  the  ieffions ;  therefore  this  being  in  a  crU 
minal  cafe^  wherein  the  tttmoft  certainty  is  required,  this  plea; 
cannot  be  go6d  without  purfuing  all  the  circumAances  required 
by  the  a£t.  The  anfwer  was,  that  thc^attdte  requires  the  convic* 
Hon  Jhmdd  be  certified  into  the  Exchequer^  with  fiich  convenient  cer^ 
tainty  that  the  Court  may  award procefs  thereon ;  and  the  defendant 
hath  pleaded,  that  it  was  certified  there,  which  could  not  have 
been  done  unlefs  the  default  had  been  recorded  at  the  feffions* 
8  Mod,  44.  Calvin  v.  Fletcher. 

12.  Another  objeAion  was,  that  the  defendant  did  not  fet  firth 
that  tht  plaintiff  had  not  taken  the  oaths  fince  the  king*s  accejfion  to 
the  crown ;  lor  if  in  faA  he  had  taken  them  iince  that  time» 
then  the  ftatute  doth  not  eitend  to  him  •,  therefore  thi's  matter 
ought  to  have  been  fpecially  fet  forth,  like  a  precedent  condition 
by  him  who  is  to  have  the  benefit  of  it,  (viz.)  that  the  plaintiff 
was  a  perfon  on  whom  the  aft  attaches.  For  by  thejfatute  of  t 
Geo*  it  is  enafted.  That  aU  perfons  who  fiall  tale  and  fuhfcribe  the, 
mtbs  in  the  manner  appointed  by  that  ail ^  are  indemnified  from  anype^ 
nalties  and  incapacities^  \sfc.  incurred  by  anj  fortner  negleB^  The 
anfwer  was,  that  by  the  next  claufe  in  that  ftatute  it  appears 
that  this  doth  not  extend  to  any  perfon,  other  than  fuch  who  entitle  . 
themfelves  to  any  o^es  or  places  oftruft^  for  thofe  only  are  indem- 
nified from  any  mcapacity  incurred,  and  may  bring  any  aflioa 
if  they  have  taken  the  oaths  fince  the  king's  acceffion  to  the 
crown.  Sed  adjornatur.  8  Mod.  44,  45.  Calvin  v.  Fletcher. 

(R)     Procefs  and  Conviction,  s^t  (p.j 

I.  ^Jac.u^.  ipNACTS,  That  J  ufi  ices  of  afftfcy  gaoUdelivtry^  One 

S.  y%       ^  and  peace^  ha^te  power  to  hear  and  determine  all  Phorbesof 
offoneos  agtnnft-thioaif  5  af  wdVfon  not  receiving  the  facrament  ac-  ^^"ndio. 
cording  to  this  a&^  as  alfofor  not  coming  to  church  according  to  the  td  at  the 
fhrmer  hews  ;  dnd  lihwife  to  matte  pyoclamationthat  theyfball  ren-  T^^^'. 
dor  tbgmfehesfo-the  fberiff  of  bailiff  of  the  liberty  where  they  are^  thi8niann€r, 
kef  ore  the  next  ttfflfcy  gao  l- delivery  or fejjions  reJpeStively  :  and  if  at  vi«.  Civit, 
the  next  offife  or  feffionsy  the:  offender  Jhali  not  make  appearance^  that  ^^^^^^ 
defmutt^  being  recorded^  Jhall  be  takmfor  as  fufficient  a  convi^ion  rand.^qaod 
in  iaf»efthe\offknei^  as  if  upon  the  fame  indiffment  a  trial  by  ver*  ad  genera- 
dia  bad  been  bady  and  found  againjt  him  and  recorded.  ^Ti/I^"" 

mpad  civitatem  Olouceft.  in  com.  cjurdem  civitatis,  13  die  Januarli,  anno  rcgni  domini  Car.  a. 
30,  cofam  Johanne  Wagftaff,  an  &e.  JufticiariU  ipfiot  dowiiai  regis  ad  racem»  &c  Ncc 
Ac  Per  facnmentum  S.  F.  ace.  [of  the  jury]  bonoram  &  IcgaUunoi  hominum  [not  faying 
pr«did.l  ad  inq«i>eod.  <K.  Prslentat.  exiiliti  quod  Jacobut  Phorbet  de  civit.  Glouc.  gen. 

X  a  »  die 


*259  Becttfiint; 

< 

1  die  JanQarit,  joCar.  x*  apnd  civiL  Clooceft.  praed.  futt  aeUtU  of  16  yeart  and  morieV  vA 
not  come  to  church,  &c.  infra  (patium  fex  menfium  imegrorum  extanc  prox.  fcquen.  &c.  £t  fiipe^ 
hoc  fada  hie  in  eadem  caria  publica  prodamatio  pro  domino  r^  fecundam  forniam  ftatuti,  tbit 
*  the  (aid  hoaea  Phorlies  render  bintfclf  to  thfc  (heriffa  of  the  fatd  city  before  the  next  general 
quarter  femona  to  be  held  for  the  iaid  city,  which  he  had  not  done,  of  which  he  is  c»nvidcd« 
Upon  this  convidion,  Phorbea  bronght  a  writ  of  error,  and  though  the  conviction  was  very  w 
tious,  yet  it  being  no  j^gment,  a  writ  ofefror  Kea  nottheredpon;  for  the  Stat.  3  Jac.  cap.  4.  &• 
re£U  that  after  proclamation  made,  and  upon  every  dHiauU  recorded,  it  (hall  be  as  fufBcient  ooiw 
vi£Uon  in  law,  aaif  a  verdift  had  been  found  at  a  trial  upon  an  indidment  and  recorded,  fo  that 
it  is  no  jud^ent ;  but  the  fU tule  giv^s  pfocefs  upon  it  for  the  forfeiture,  and  the  propet  rnhedy 
is  to  quafh  it  in  the  Exchequer.  The  6tdis  in  the  record  are ;  x.  That  thitfejitm  is  kiid  13  Jm* 
30  Car,  a.  and  the  party  is  iniiSti  ai  the  fefliooa,  for  not  tomtng  to  church  from  1  Jan.  30  Car  a* 
for  6  months^  which  is  in  all  but  13  days  after  the  fcfTions  held,  and  fo  impoflible.  1.  The  in- 
didment  ia  ptr  facramentum  bcnorum  &  Ugathim  hoMiniuit,  itU  not  (com,  prttd  J  both  which  wert 
held  faults  to  have  quaihed  the  mdi^lment,  but  ntft  without  firft  conforming,  as  that  fiat,  of  3  Jkc* 
requirea ;  and  fo  defendant  was  left  to  have  hia  remedy  im  the  Exchequer.  Raym.  434*  PaLdi* 
43  Car.  a.  B.  R»  Phorbea's  Cafe.— See  (Q.)  pi.  11.— See  (S«]  pi.  3,  4. 

S»  9.  Every  convi^ion  Jhally  Ufore  tbi  end  of  the  ierrri  Hexi  f§U 
Uwingf  be  certified  into  the  Exchequer^  infucb  convenient  certainty 
that  the  Court  may  thereupon  award  proce/s/or  tbefeifufe  of  all  tbi 
offenders  goodSf  and  two  parts  of  bis  lands  and  Uafes^  in  cafe  tbi 
aoA  per  month  he  not  paid  as  afore faid^ 

S.  35.  nejberiff^  upon  lawful  writ^  may  jufiify  to  break  an  biufi 
for  the  taking  of  a  recufant  excommunicate. 

2.  Every  popifli  recufanti  being  conviftcd,  may  be  attached 
by  a  writ  de  excommunicato  capiendo^  being  by  the  ftatute  3  Jac.  $• 
excommunicated,    being  convlftcd.     Per   Coke  Ch*  J.   and 
agreed  to  per  omnes.     2  Bulft«  155.  Mich.  11  Jac.    The  King 
^.  Griffith  ^  Holland,  &  al. 
1  Roll.  R.       3*  Upon  an  information  againft  a  recufant  for  the  penalty,  it 
1%^*  ^7"  was  objefted  that  the  party  had  not  been  conviftcd,  and  fo  not 
«d  uj^n  Se  ^*a^^c  to  the  forfeiture.    But  it  was  refolved  by  the  Court  upon 
authority  of  demurrer^  that  a  conviAion  upon  the  fame  profeaetion  which  is 
«Sii*^R*'     brought  for  the  forfeiturcy  is  afuffcient  convi£tion  within  the  words 
•34.  Mich.  ^^  meaning  of  the  aA<     And  that  fo  it  had  been  held  by  all 
13  jac.       the  judges  of  England,    1 1  Rep.  59.  Mich.  12  Jac.    Dr.  Fof- 
B.  R.  The  tQ.»5  Cafe- 

K»ngy. 

JUw« 3BuUt87.  S.C. 

5*c  ^^'      4.  Whcthiff  the  recufant  be  conviiled  s^on  verdOty  emfifiam^ 
*^^  -or  demurrer^  it  is  a  convifUon  within  the  meaning  of  the  a£t» 
Rdblved^upon  demurrer.     11  Rep.  60.  Mich*  12  Jac.  Foftef^a 
Cafe. 

5*  XTpon  AH  information  for  recufancy  for  x  i  months,  it  ap*> 

peared  9^  Ac  trial  at  the  bar  that  defendant  w^sfid^fir  gremtfart 

if  the  time  I  tut  it  being  alledged  that  the  party  was  a  readani  bath 

hrfiare  andttfitr^  the  Court  faid  that  fhould  be  no  excuie;  for  it 

ihall  be  intemied  an  obftinate  forbearance :  whereupon  defend- 

.ant  was  found  guilty  for  all  the  time.    Cro..  J.  529.  Pafdu  16 

Jac.  B.  R.    I  >arker  v.  Curfon,  &  Uz. 

#o*s"c^       6.  An  ixifoi  *mermade  his  demand  as  for  recufancy^pr  1 1  wmeeAt^ 

2k  naiBc  o^  vben  ofhis0wu%  tfbemng  it  appeared  to  be  for  13  montatf  except  OQQ 

9ir  Ceo.     day.    And  fi>  it  was  objeded  in  arreft  of  jud^ent|  that  it 


fbared  not  for  wliidi  of  the  months  the  forfeiture  was  demand*  Curfon't 
ed ;  fed  nom  allocatur }  for  though  he  has  not  demanded  fo  much    ^^* 
as  he  might,  yet  it  is  well  enough,  and  for  the  defendant's  ad- 
vantage ;  and  the  recovery  fhall  be  intended  for  the  1 1  firft 
months ;  and  the  adding  of  more  is  not  material.     Cro.  J.  529. 
Pafch«  16  Jac.  B.  R.  Parker  v.  Curfon,  &  Ux. 

7*  In  an  a^ion  qui  tarn,  upon  the  ftatute  of  23  Eliz.  the  de-*  Hutt.  8<. 
fendant  demurred  to  the  declaration,  and  after  joinder  in  de-  *j^  ^"  ^^   - 
murrer  the  king  died-,    yet  it   was  refolved  that  nme  of  the pro^  Farrington 
€iedings  ^vere  abated  \   for  it  is  merely  the  fuit  of  the  party,  and  v.  ArundeU 
therefore,  by  the  flat,  i  E.  6.  it  is  not  difcontinued.     Cro.  C.  J|^J^"J^°Jh 
10.  Trin.  I  Car.  C.  B,  Lionel  Farrington's  Cafe.  all^the 

judges  of  Serjcant'i  Inn. 

(S)   .  Error  in  Profccution,  &c.  [  a6o  ] 

t^  pOUR  peribns  were  indi£led  upon  the  ftatute  23  Eliz.  and 

^   the  indijhnent  was,  quod  illi  nee  eorum  uterque  venerunt  to 

0ny  peuift>  eburcb.     It  was  objeAed  that  the  indidment  was  not 

good  \  for  that  uterque  refers  to  one  of  them,  and  not  where 

'   they  are  many,  as  here,  and  fo  is  an  infenfible  word,  and  con- 

/equently  nothing  laid  to  their  charge  \   whereupon  the  jufticet 

<lptthting.thereoi^  demanded  the  opinion  of  the  grammarians, 

who  faid  the  word  aptly  iignifies  one  of  them,  and  is  fo  ufed  by 

all  writers ;  Wray  faid,  it  £ball  not  be  taken  for  ^uilibet  in  an  in« 

4i£fanent ;  but  Fenner  faid  it  is  furplufage,  ai^  fhall  not  hurt» 

JLe.  241.  pi.  3^$.  Mich.  3  a  and  ^3  Eliz.  B.  R.  Sheldon's  Cafe. 

a.  An  indlftment  of  recufancy  was,  contra  formatnjlatuti^  and  ^'  ^'***^ 
liel(l  to  b^  il) ;  for  it  ought  to  have  been  contra  iormzmjlatutorum  ^  the  nam  • 
of  I  Eliz.  &  33  Eliz.  Cro.  £.  750.  in  Cafe  of  Dingley  v.  Moor,  ot  TalbQt 
ckc$  it  as  Sheltom's  Cafe,  and  Popham  faid  the  reafon  was,  be-  i^.^*?*! 
caufe  the  flatute  of  23  Eliz.  depends  upon  the  i  Eliz.    For  it  is  ^^  thauh« 
th^t  every  one  that  refufes  to  go  to  church,  againfl  the  form  of  judgment 
the  ftatute  of  i  Eliz.  fhall  forfeit  fo  much,  &c.  jj^*»  j^j^^*^ 

Aepenmlty  was  demoMdedi  but  that  if  it  had  been^  the  offenu  only,  it  had  been  good.— —  S.  C, 
citedt  and  S.  P.  adjudged  upoo  an  mformation,  Cro.  J.  t^Sr  pi.  19.  Trin.  4  Jas.  Rql,  95^ 
Bfoughton  V.  Moore.^The  fame  obje£tioa  being  taken  upon  an  infonoiation  for  the  penalty,  noa 
a]]«catttr ;  for  thpugh  the  1  EU^.  dirc£k|  all  perfont  to  come  to  churchy  yet  the  83  £/iz.  altift  gives 
fkpeuaiiy,    3  Lev.  6|.  TriQ.  33  Car^  i.  Q.  8.  Parker  v.  Wpbb. 

3.  3  Jac.  1  cap.  4.  S»  16.  No  ineUSnunt  fir  noi  ref  airing  to  Upon  an  ia- 
^mreb^  out  abfenting  himfelffir  one  montb,  or  net  receiving  theficra"  i^^*^^ 
mefttp  nor  any  froclitmation  rf  outlawry ^  or  other  proceeding  thereupon^  faocy  by  » 
JbaU  he  awidid  or  reverfed  by  any  default  in  firm^  or  other  defeSj  ^^^^Ia! 
dber  than  by  traverfe  to  tbepoint  of  mi  coming  to  church,  qr  not  re-  ^^^^^ 
saving  tbejacramenti  iwithftand* 

S.  17.  Ffvvidedf  that  if  a^  per/on  Jo  inSffedfiallfubmit  andcm^  '^^ 
firm  mmfelf^  andrepair  U  thepari/h  churcbt  and  iftlire  be  none/ucbf  ^^^  ^,^ 
tie/t  to  tie  church  next  adjoining  to  his  dwelRng,  is^c.  and  receive  the  par^  might 
fitramtni  acmAng  U  the  lan^sjf  England,  fucb  perfoH  fiall  be  ^^'SJ^ 

^      ;8r  3  admtted  *    ,  ^ 


26o  BtttlGttlt^ 

fuit  of  the     admitted  to  avoid  and  riVirfi  thefaid  itt£Bmint^  and  aU  proeeedinit 

fo°&  twice    '^«^** 

punifhed  for  the  fame  offence.  Bat  it  yi»  adjudged  upon  demurreri  that  ia  fuch  cafe  the  de« 
tendant  mght  iUfihqrg^^^xtiUM  ^  pUadi^gfiMUrJpits  conviU  \  for  thoi^gh'the  ftatute  3  Jac.  4;^  pro- 
vides that  no  proceedings  fluH  be  avoided  for  default  of  form,  or  other  defedl  whatiocver,  yet  die 
recuiant  may  well  plead  any  collateral  matter,  as  pardon,  fuhmifon^  auterfoiu  convi£k,  or  other 
^ar  dehors ;  for  the  %&  extends  only  to  defe£b  in  the  indi^mcat  or  other  proceeding.  11  Rep. 
65.  Mich,  la  Jac.  Dr.  Fofter's  Calie.— He  mayanfwcr  oj  to  matter^  though  not  as  tojonu  f^ 
Croke  J.  Roll.  K.  95.  S.  C.^See  (Q)  pi.  9. 


Jj*  40?*  4.  Error  was  brought  of  an  indi£fanent  of  rccufancy,  and  th^ 

V.  Lofd&,  exceptions  were,  ift,Thattheindi£bncntisfl^ra^rwif  Wl#i/&«, 
John,  s.  C.  not  faying  in  what  county  or  parijb  Wtnton  is.  2dly,  It  is  coram 
iTie  writ  John  Finch,  &c.  juftidariorum  degaila  deliherdnd,  not  faying  jufti* 
wiinic  for  *^^*orum  ad  ajjifas  fsf  ad  gailam  deliberandam:  jdly.  That  de- 
Ihe  Ainjfi  fendant  is  indicted  by  the  name  of  dominum  St.  Jobn^  without  any 
^*^'-^di"  A  ^^^^  addition.  4thly,  That  the  mdiftment  b,  quod  non  acceffit 
lySejudg.  ^  '^'  ^cclefiam  pradilt.  when  no  church  was  mentioned  before.  But 
ineBt»  and  the  Court  held,  that  none  of  the  exceptions  were  matexialj  and 
iviAfi***^  it  was  doubted  whether  any  exception  could  be  good,  the  fta-r 
Sou^^Si'*  ^te  of  3  Jac.  4.  being  exprefs,  that  a  conviffion  /hall  not  be  diCi 
defendant  charged  for  default  of  form  or  other  matter,  till  the  party  has 
eaufc"i^"  conformed.  But  becaufe  in  the  judgment  (ideo  capiatur)  war 
jud^ent  omitted^  which  is  apparently  to  the  king's  prejudice ;  therefore 
viuforif.  the  judgment  was  ♦  rcverfed.  Cro.  C,  504.  Trin*  14  Car.  B.  R, 
^ly^^t  The  Marquis  of  Winchefter's  Cafe,    - 

ctr€t^  it  was  held  not  good* 

■  ^ 

•[  afii  ]  (T)    Difability  to  purchafe,  &c. 

I.    A  PROHIBITION  was  prayed,  becaufe  in  a  biU  in  the 

•*^  Court  of  Requefts,  to  carry  an  agreemejit  into  execution, 

it  appeared  that,  the  plaintiff  was  a  recufant  convi£l,  and  {o  a 

pcrfon  excommunicate.     But  per  Cur.  The  defendant  has  an<» 

Iwesed  him  there,  admitting  lum  a  perfoi)  able,  and  it  is  now. 

too  late  to  have  thai  plea*     And  a  prohibition  was  denied.    Noy 

88»  Anon* 

•  It  is  re.         2.  »l  l^  12  U^.  %.  tap.  4.  f.  4.  EnaSs,  That  if  awf  perjam 

«Bkrkable«    educated  in  ihe  popi/b  religion^  or  profejftng  ihefamhfiaU  ^t  vnth* 

tfbifrii-     '^  ^  nionihs  after  he  or  Jhe  attain  the  age  of  1%  years,  take  the  oaths 

tefi4soniyu>  of  allegiance  and  fupremacy^  and  alfo  fuifcribe  ihe  declaration  fet 

^  ^^      dawn  and  exprejfed  in  an  aSt  made  in  ihe  ipib  of  Charles  id^  to  ha 

%^is  •«-  h  **w  ^^  ^^  made  J  repeated  and  fubfcribed  in  the  Courts  ofCbam^ 

derxZottki  fcry  or  B.  R.  or  garter  ^fejlions  of  the  county  where  fucb  perfonfialt 

^'^u^di     ^'f^^^  every  fuch  perfonJhalU  'n  refpeQ  of  him  or  herfelfwly%  amd 

InL^TiUaii  ^^  ^*  ^^  »«  refpen  of  any  of  his  or  her  heirs  orpo/lerity^  he  difkbUd 

but  where    and  made  inc^able  to  inherit  or  tah  by  defcenty  devifty^  or  Umtfi^ 

the^pift     //^„^  in  poffiffton^  rever/ion^  or  remainder y  any  lands y  tenements  or 

"ii  th«     hereditaments  within  Englandy  WaleSy  or  Berwick  upon  Tweed i 

lands  come  and  that  during  the  life  of  fuch  per  forty  or  until  he  orfhe  do  take  fia 

t^Jwa  ox  fiij  aathsy  and  make,  repeat,  andfuhfcribe  thefaid  declaration  ir 


iMinner  as  afonfatd^  th  *  nekt  of  his  or  her  kindred^  which  Jhall  he  jn  '™^/?5 
aprotejiatttf  Jhall  have  and  enjoy  the /aid  lands^  ^c.  without  hting  uJ^/iy  aijl 
aceomitable  for  the  profits  hj  him  or  her  received  during  fuch  enjoyment  ablcd  to 
thereof  as  aforefaid\  hut  in  cafe  of  any.  wilful  wajle  committed  on  'f'^^',^^' 
the faid  lands f  tic*  by  the  ferfons  fo  having  or  enjoying  the  fame ^  or  vo!d?Win»'» 
aury  other  by  his  or  her  licence  or  authority^  the  party  difabledy  his  Rep.  354. 
9r  ber  executors  and adminiJiratorSi  Jhall  and  may  recover  treble  da^  J""*  *7*7' 
tMgesfor  tbefame^  againji  the  perjon  committing  fuch  wajle^  his  or  f  ictchcr.  — 
her  executors  or  adminijhrators-^by  affion  of  debt  in  any  of  his  mcjeflfs  Itpiw  been 
courts  of  record  at  Wcjlmirjier ;    and  that  from  and  after  the  loth  ^JJ^^^^^J 
day  of  April  1700,  every  papijty  or  perfon  making  prof effton  of  the  piftaw^^i- 
P^p^fh  religiouy  Jhall  be  difabledy  and  is  hereby  made  incapable  to  vifetoafro* 
pur  chafe  either  tn  his  or  her  own  name^  or  in  the  name  of  any  other  ^'-^^l*  *2 
ptrfin  orperfons^  to  his  or  her  ufcy  or  in  f  trufl  for  him  or  her^  any  itwasagred, 
manors^  landsj  profits  out  of  landsy  tenements^  rents,  J  terms,  or  herc"  t'^at  where 
ditamnts  within  England,  fVaUs,  or  Berwick  upon  Tweed;    and  d?cJ  wfcd^ 
that  all  and  fingular  efiates,  terms,  and  any  other  inter efls  or  pro-  ©faneiUtc 
fits  whatfoever  out  of  lands,  from  and  after  the  faid  lOth  day  of  of  inherit- 
^prilp  to  be  snade,  fuffered,  or  done,  to  or  for  the  ufe  or  behoof  if  J "e^^/^^^ 
^  any /ueb  perfon  or  perjons,  or  upon  any  trufi  or  confidence  mediately  anivefis  m 
ST  immediately,  to  or  for  the  benefit  or  relief  of  any  fuch  perfon  or  per^  ^"  ^'»> 
/w,  Jhall  be  utterly  void  and  of  none  effeS,  to  all  intents,  conjlruc^  ^M^]for 
tioHs  andpurpojis  whatfoever.  the  beneft  of 

his  heirs : 
^  that  tlie  next  protefljnt  kin  has  only  a  right  to  the  perception  of  the  profits  during  the  nonconform 
w^i  of  the  heir.     3  New  Abr.  709.  Pafch.  1738.  C.  B.  Mallom  v.  Briogloe. 

A  devije  to  a  papift  is  zpurchjf  within  this  att,  but  that  ii  where  fuch  papift  is  zjlranger  to  tho 
iflhcntaoce,  but  not  where  a  particular  eftate  or  intereft  cones  to  the  heir  at  law  by  a  devifie ;  for 
t^t  is  but  a  medication  of  that  eftate  which  would  otherwife  defcend  to  him,  fo  as  he  is  oader 
i^  nd  conforms  within  6  months  after.  9  Mod.  1 7Q.  in  the  Houfe  of  Lords,  Roper  v.  Rad« 
cIift;~S.  C.  cited  by  Ld.  C.  Parker,  a  Wms's.  Rep.  9.  in  Cafe  of  Hill  v.  Filkins. 

A  ptpift  ahove  m8  and  an  half  years  ojage^  is  not  capable  of  taking  lands  by  a  devifct  and  the 
yord  (pttrckafej  Ln  the  latter  claufe,  is  ufcd  in  contradijlinclion  to  the  ivord(deJcent)%  notwidiftand* 
ing  it  was  arged  that  the  cxpreflion  of  (purchafed  by  a  papi/lj^  efpccially  when  the  words  follow* 
ing,  viz.  inkis  own  name^  or  in  the  name  of  any  other  in  trujtfor  him)  n^uft  be  intended  where  fucfk 
pspift  is  adive,  and  does  fomcthing  for  hirarelf ;  whereas  in  cafe  of  adevife,  or  fet*  r    ^/C^  1 
tieraent  upon  hineif  the  perfon  taking  is  merely  pafTive,  and  may  know  nothing  of  *•     *"^  J 
the  natter  before  it  is  done.     And  it  is  now  (cttled  by  the  houfe  of  peers,  that  either  a  devija 
wr  JttiUmakt  to  a  perfon  profellingthe  popilh  religion,  of  above  18  and  1  half  yean  of  age,  is 
9nd,  and  the  perion  not  capable  of  taking :  the  a^  intending  utterly  to  diiable  the  papift  o£ 
^  age  to  make  any  new  acquiliticms,  or  what  was  not  his  ancient  iaheritance.  a  Wmi't.  Rep« 
4*  S'  cites  the  CaCe  of  Roper  v.  RatcHff. 

But  if  (iich  papift  wai  a^ote  18  and  1  half  before  the  making  thejlatute,  fo  at  it  was  impoffibfe 
to  comply  with  the  fiatute,  then  fuch  perfons  are  not  within  the  claufe,  nor  (hall  hiffer  by  it* 
a  Wms's  Rep.  361.  364,  Trip.  1726.  Carrick  v.  Errington.— 2  Wms's.  Rep.  364.  (ays  that  this 
^kcree  was  afterwards  affirmed  on  appeal  td  the  houfe  of  lords. 

Adeuifi  of  the  per/on ai  ejlate  to  a  papift  under  18,  who  afterwards  turns  proteftant,  wato  ad* 
nitted  to  be  gooa.     a  Wms'«.  Rep.  7.  Fafch.  1722.  in  Cafe  of  Hilly  Filkins. 

A.  devijed  lands  to  truflees  and  sieir  heirs^  to  the  ufe  of  the  cldeflfon  of  B,  /or  a  years  next  after 

kr  (A. 'a;  deHk,  and  if  within  thofe  two  years  the/aid  eliefi  fonfiitnld  tecome  a  profo^nt,  then  to 

ihe  nfe  offwek  cldtjtfon  in  tail  wutle ;  and  tor  want  of  fuch  conformity,  then  to  the  life  of  the  ad 

*^  every  oiBer  K>n  of  the  faid  B.  being  a  proteftam^  and  to  the  heirs  miles  of  their  bodita  being 

protetlants,  andjor  want  of  fuch  conformity  in  any  of  thefons^  or  if  they  (hould  die  without  iifuc 

male,  then  to  the  ufe  of  the  eldejt  daughter  of  B,  beingaprotefiauti  and  to  the  heirs  of  her  body,  being 

pfottfHtsi  remainder  to  the  2d,  Ac  daughter  of  B.  being  a  proteftant  in  tail,  remainder  to  the 

«ddl  Urn  of  C.  (who  4£tually  was  a  protei^nt.)    A.  had  feveral  fons  and  dailgh'ters,  \h/cfons 

were  and  coniinuad  papyts^  but  the  ehic/l  daughter  at  i^ove  \%and  1  half  yehr  sold  conformed,  Ld.  C«  ' 

Haeclesfield  held,  that  the  conformity  was  a  condition  precedent  to  the  uking  the  eftate,  and  that 

tfK^iftbfit  A  laW.  3^4s  dqei  sot  atfcd  this  cafe  1  for  thi«  de^ife  i<  not  (O  i,  papiRi  but  exclu- 

X  4  fivo 


«6a  JSeCttfilltt. 

five  of  a  ptpift»  ud  that  if  &•  be  a  fiacerc  convert,  (he  it  indtled  to  like;  bit  ia  fcgiv^  ^M|^ 

night  htjme  iouk  oftkejincefity  of  her  c9nverJion,  be  dircded  it  to  (land  over,     t  Wma's.  Rcp^ 
S3a.  PafcD.  tyaa-  Cartaret  v.  Caruret. 

^jr^it  appeara  by  what  wu  Cud  in  the  above  caie  by  the  Coiift«  though  not  taken  notice  of  in 
Che  ftate  ot  the  cafe,  that  the  wiil  charred  the  Unds  ^titk  ^uniiies  tQjeverMltftkthtikars  mUUttr$  \ 
nnd  it  being  iaid  that  they  were  pabifst  Lord  Chancellor  dircdc^  the  Mafter  to  inqaaie  what  aga 
they  were  of  at  A. 'a  death,  and  wnen  the  annuities  were  io  vcft  \  and  faid  that  if  they  were  aboire 
a 8  and  1  half,  thedevife  to  them  is  void,  but  iffiy^ngoA  3  or  A  years  tld,  ^»dfi  iacjftUeff 
P^J^f^g  fki  popjjk  rtligion^  tkrtfiall  retain  the  annuities  till  18  and  i  kalf^  from  which  tme  t^ 
annuities  are  to  go  to  the  protrftant  kindied,  till  the  death  or  conformity  of  the  Minnitanti.  B«t 
his  opinion  waa,  that  if  thty  were  190/-  14  years  old  at  ike  ceding  ^  tkejfe  annminu^  then  they 
might  be  looked  upon  as  capable  of  prc»£efling  the  popi(h  religion,  anikif  in  fi&  they  did  pnrfioa 
it,  they  were  incapable,  and  the  dcvife  to  mem  voicL  t  Wmt's.  Rep.  134,  i36«-— --  to  Mod. 
gta.  S.  C. 

f  The  ftatute  extends  to  tnjts  as  wtH  as  legal  e/bies ;  and  therefore  where  a  raDato4cr  waa  S- 
mxted  to  tniftees  to  preferve  contingent  remainders*  and  to  let  the  firft  renuindcr-maa,  who  wia 
a  papift,  take  the  remainders  and  profiu  during  his  life ;  this  laft  ia  a  void  tmft,  thoi^  the  trdt, 
to,  preferve  the  contingent  remainders  to  the  firft,  &c.  fon  of  the  papift,  is  good.    Per  Lord  Ch. 
King,  a  Wms*s.  Rep.  361.  Trin.  i7a6.  Carrick  v.  Erringtoo. 

t  By  the  ctprefs  words  of  this  aft,  a  term  for  tzoo  years,  nayt  for  oog^  I  can  fee*  a  tcn^ 
for  one  year,  or  for  any  certain  time,  is  prevented  from  being  nuide  to  papifts.     Fer  Pratt  Ch« 

J<  9  1^.  19a.  in  Cafe  of  Roper  v.  Raddiffe. Pierhaps  for  half  a  year.     Ibid,  a^j.— And 

the  tryft  of  a  term  ia  as  much  within  the  a&  as  the  legal  imereft  of  a  term.    Ftr  Aratt  Ck.  J. 
Ibid.  loa. 

LordDover,  being  poflefled  of  a  long  tern  for  years,  made  his  will,  an^  his  lady,  who  was  « 


Sapift,  exeentrix  thereof.  And  it  was  refolvcd  by  my  Lord  Chanoellpr,  that  notwithllanding  the 
i^blmg  aftofitdctaW.3.  thrterm  veiled  abfelutely  in  her,  and  thii  was  not  a  pordiafe 
within  that  ad.  And  he  (aid  that  a  papift  nuy  bie  tenant  m  dower,  or  by  cpurtefy,  becaofe  m  wfi 
thefe  caCes  kiMhy  operation  o/Uw,  and  not  by  any  a3  offke  party,  that  the  afiate  opoea  to  bmm 
^  New  Abr.  799.  The  Cafe  of  Lord  Dover'a  will. 

S  C.  Cited  J.  Lands  dtvt/ed  to  a  papift  i^  ti  purcbstle  within  the  il  8r  it 
^^•"5.—  ^'  3'  ^^  *^  \^ndi  sure  dcvifed  to  pay  Mu  and  legacies,  and  a 
S.  C*  Cited  papift  i$  made  refiJuary  legatee^  or  his  heir  at  law,  the  lands  (o 
cK^Lord  c.  devifed  fhall  as  to  them  be  deemed  as  lands,  becaufefuchby  pay- 
•  vfcia's.  J^^t  of  the  debts,  &c.  may  ftop  the  falc,  and  require  a  cpnvey- 
Rep.  36a*  ance,  though  as  to  creditors  and  other  legatees,  fuch  lands  (hall 
in  Cafe  of  be  deemed  as  money.  9  Mod.  167.  Roper  ▼.  'Radclifie,  in  thf 
Errington^    Houfe  of  Lords  i  and  fo  rererfed  a  decree  of  IxL  0i.  ^i^c^^rt^ 

md  fo  nikd  by  his  lordfhip ;  and  agreed,  and  i^ven  up  by  the  couniel  on  all  fidc%. 

4.  A  papift  being  tenant  ip  tail  fuffereda  common  neoveryp  «94 

declare4  the  ufij  to  Umrelfandhis  heirs.    This  was  held  not  tobf 

a  purchafe  within  the  ftatute  pf  1 1  (9^  i  a  IF".  3.  4.  9  Mod.  1 72. 

Hill.  5  Geo.   Ld.  Derwentwater'^  Cafe. 

^TT^'  5*  ^  ^  papift  is/ei/ed  of  a  defealihU  eflate^  and  levies  a  fine  tviti 

mHs?^^  /f»f Armirfwn,  and  g  years  pafs  m^put  any  dahn,  the  eftatc  is 

[   263    ]  °^^  become  indefeafible ;  this  is  an  alteration  of  die  eftate,  hot 

ieingintitled  Bobody  Will  fay  it  IS  zpurchaji^    9  Mod.  X75*  in  Lord  Derwent- 

uheuoMoi    water's Cafc.  •       ^ 

-my  toe  cur* 

y/jf,  joined  m  a  fine  with  his  wtfo^  And  it  waa  dirrrtrd  that  he  eomld  tali  mo  larger  ^Uu  mda  te 
(oe  than  he  had  before,  ihongk  as  large  a  one  he  might,  Cafea  ia  Chanc.  in  Lord  Kmg'a  ttnc^  yx* 
Trin.  It  Geo.  a.  Withrington  v.  Banks  and  potcfworch. 


6.  A  f^piR/ettUs  land  on  his  ipn  witb  a  pemfer  ef 
and  after  he  executes  that  power,  fo  that  the  eftatti  b  revcAel 
in  the  fiather }  this  U  an  alteration  of  e/late^  bnt  was  never  yet 
called  a  purchfi.    Arg.  9  tfod.  175*  ^  I^nd  Pff'yc|Uv««<^4 


f.  I^lftt  cannot  take  by  Icafe  or  grant,  and  eonfequently  s.p.Arg.91 
(hqr  cannot  take  a  mortgage.  And  it  is  within  the  exprefs  words  ^^'  ^77* 
oftheaft;  for  it  is  an  intereft  in  land,  and  on  nonpayment  the  Derwenu 
eftate  is  abfolute  in  law,  and  l^is  intereft  is  good  in  equity  to  in-  w^ter'^ 
tide  liim  to  receive  and  enjoy  the  profits  till  redemption  or  fatif-  ^^LJ^ 
faAion;  and  on  a  foreclofure  he  has  the  abfolute  eftate  both  in  wu  made 
bw  and  equity.    Per  Pratt  Ch.  J.  0  Mod.  106.  in  the  cafe  of  ioapatiji 
Ropirv.SadLffe.  ■  4    9     o^   .9  „^£^ 

4tf/«r  g/all  cBn/UtnUiam.  An  ejcQmetit  wk  brought  ag»in|i  the  iffigoee  by  a  (iibCequcnt  moztr 
pgfCi  who  recovered  by  rcabn  of  the  4ifi^bitity  of  the  firft  mortgagee.  All  thia  appeared  upoa 
I  mil  brodeht  ia  Chancery ;  aii4  ny  Lord  Cb^no^l\gx  wap  of  opioioo,  that  a  |nort^ge  to  « 
vapift  if  void« .  Bat  ip  thii  cafe  the  aflignment  to  the  proteftanty  and  the  trial  in  ejedment,  wer« 
DCRh  bdEore  the  3  Geo.  t.  which,  were  it  otherwtfe,  would  it  feemi  haye  made  an  altcr^tipa^ 
|lic«r  Abr.  799*  Mich.  1799,  Pelham  v.  Iktchcr. 


8.  A  remainder  was  limited  by  A.  to  B.  a  papift  y9r  fffi^  re^  ^s.  Rep. 
mcMer  U  truftees  tofrefq^y  \^c.  remainder /« the  ijf^  ^f^jftm  of  ^  J*  • 
B.  intml  mak^  rem^der  ta  C*  aprot^ant^  in  like  manner;  f^  Jtrrsngton 
mainder  U  bis  own  right  heirs.  The  right  heirs  were  two  fifters.  v«  C*"*** 
proCeftants.  Lord  C*'King  held^  that  the  rents  and  profits  of 
the  premifeS|  from  the  death  of  A.  the  grantor^  fhould  go  to  thQ 
fiftm  duxing  the  life  of  B.  for  if  it  flxould  go  to  C.  it  could  not 
afterwards  go  bac)^  to  any  fons  of  B.  who  might  be  proteftants  ; 
and  that  this  bf  ing  an  luurdihip  and  fvrong  to  a  third  perfon^  and 
though  in  favour  oJF  C.  the  next  in  remainder,  in  order  to  let 
Ipm  in  to  t^  t}>e  profits  immediately,  it  Was  infifted  that  the 
fettlement  beuig  by  leafe  and  rdeafe,  the  whole  eftate  pafled  out 
of  the  grantor,  and  could  not  return  to  him  again,  but  muft  go 
to  the  next  in  remainder  j  and  that  this  being  a  truft,  which  is  a 
creature  of  equity,  the  Court  ought  to  let  C.  into  pofleffiony 
and  that  in  cafe  B.  fhould  leave  proteftant  fons,  the  Court  might 
then  order  the  truft  for  them;  yet  his  lordftiip  faid  he  would 
not  take  ibch  extraordinary  power  on  himfelf,  and  the  intent  of 
tbe  Aatntewaa  ipore  plainly  complied  with  by  conftruing  the  trufts 
^oid  as  to  the  papifts  only,  without  letting  the  next  proteftant  re- 
mjund^i-msm  iQto  pofle^n  before  his  time,  and  fo  prejudice  the 
msof  B.  2  Wms's.  Rep.  361.  Trin.  1726.  Carrick  v.£rringtoh. 

o.  A  ^ill  W))6  brought,  praying  thiu  defendant  might  difcever  ^W^  it  i« 
ptetber  %  %.  (u^der  who/e  will  the  defendant  claimed)  was  a  papifts  ^^^ll'ii 
•rnot.     The  defendant  pleaded  xht  Jlatute  of  11  (^  M  liT.  3.  nottkelafi 
And  the  Lord  Chancellor  was  of  opmion,   that  he  was  not  if  •Sorjftiu 
obliged  to  difcover  5  that  there  is  no  rule  better  eftabliihed,  thafi  J^*  ^1^^ 
that  a  man  fliall  not  be  obliged  to  anfwer  to  what  may  fubje&  him  waaa^wr 


to  the  penaItT  of  an  aft  of  parliament.    And  there  can  be  no  'J^^'^^ 
donbt  taut  tlus  is  a  penal  law, inflifting  difabilities  or  incapacities.  c^^Q^^r 
If  a  bQl  is  brought  agmnjl  theperfin  for  a  difcovery  whether  he  bedcvefteiL 


j»  a  papift  or  not,  he  is  not  bound  to  difcover }  and  where  is  the  ^'^^'^ 
diflSncoce  between  him  and  the  per/on  claiming  under  him  ?    Be-  ^^^ 
BdcM,  what  fways  with  me  very  much,  is  the  great  inconvenience  fon ;  and 
Jku  woold  follow  fhould  this  plea  be  difallowed }  we  fhould  have  "?  '"^'^ 
IMthtogia  this  Conrt  but  bills  of  dilcovery  whether  fncb  and  ^^'^'^ 

fudi 


%64  JRectttttttt^ 

hold  tt  all  fuch  peHbfis  were  papifts,  or  not.  And  nobody  kftottt  wha! 
^ariifin«iu  <^o"^fio"*  would  follow ;  therefore  the  plea  muft  be  allowed^ 
is  cerutniy    3  New  Abr.  799*  Trin.  1 2  Geow  2*  Smith  v.  Head. 

us  intich  a  '  * 

penalty  »s  the  forfeiture  of  an  eftatc  by  a  perfoa  who  bad  a  right  to  enjoy  it  before  the  kdaSai^ 

Per  Iiord  Chancellor.    Ibid. 

(U)     How  a  Papift  is  afFefted  Ify  11  6li2 

W.  3. 4. 


T,rfons  18 
years  old  at 


I.    A   PAPIST  under  the  age  of  18,  at  the  time  of  making  the 
.      .  -^  ftatute  II  £3*  12  i*'.  3  •  4.  may  take  either  by  dcfcent  or 

nuking  tit  purchafc,  and  the  *iuord ptir chafe  in  ibisjiatute  is  only  a  nn£ficatkk 
Jlat.  II  £?  of  the  ejfafe^  and  fhall  not  he  taken  in  the  foil  extent  of  the  word; 
■*  ^*tW  fo^  thofe  purchafcs  arc  intended  otHy  by  ihefiatute^  by  vfhichpafifa 
the  intent  enlarge  and  extend  their  landed  intereft^  and  not  where  by  deeds  of 
and  mean-  fettlemcnt  the  ancient  family  eftate  is  new  modelled,  nithout 
o1ft*of'thIf'"  ^''i^ing  any  new  acquifition.  So  that  even  at  this  day  a  par- 
letter  of  the  chafe  by  limitation  in  a  fettlement,  or  by  a  devifi  to  a  papift  nn» 
•a;  how-  dcr  the  age  of  18  years,  is  good;  fo  as  fuch  papift,  within 6 
^crfon^bc-  "^^^^^^s  after  he  comes  to  that  age,  conform  and  take  the  oaths, 
wig  hdra  at  &c*  othcrwife  he  lofes  the  pernancy  of  the  profits  during  his 
law,  arc  life  only.  Per  4  commiffioners  delegates  againft  |.  ^  Rod, 
m7ke"^H.  J8o-  Hill.  5  Geo.  Ld.  Derwentwater^s  Cafe. 

cation  to  Chancery,  to  fet  aTide  a  conveyance  got  by  fraud,  o  Mod.  35.  Tkin.  9  GeOb  yf^ 
rick  V.  Errington, 

An  cflate  j.  The  heir  at  law^  though  a  papift:,  is  c^^k  totJteibii»» 

rebein^n^***"  itm^/ir^  5  for  it  is  in  him,  though  the  next  pf  otcftant  of  kin  haA 

bv  the  next  x^t  pernancy  of  the  profits  till  the  other  becomes  a  protcftant,  an 

of  kin,  was  the  *trufl  limited  to  fupport  contingent  rtnunnders^  cannot  be  faid 

the^hcir  at  *^  ^  *  ^^^^  ^^  *  papift,  uoF  fliall  thc  remaiodoMntta  tike  i»» 

law  on  his  mediately.     Arg.  faid  to  be  fettled  in  Cafe  of  Roper  ▼.  RadcUft 

becoming  p  Mod.  34.  Trin.  9  Geo.  in  Cafe  of  Carrick  v.  £mngtoo« 

and  taking  the  oaths.    9  Mod.  54,  Ttin.  9  Geo.  Sir  Lawrence  Andcrton's  Cafe LtndiwoJ 

dcvlfcd  to  a  papift  under  18,  who  before  18  conforaied^  Thc  next  protcftant  heir  fiied  far  "f 
Und,  but  held  that  the  dcvife  is  good,  and  thobgh  he  had  not  conformed,  yet  the  ikicn^^^f  ^^ 
in  the  papift,  and  fhall  defcend  to  his  heirs^  and  he  Iball  maintain  an  a3ioH  gfvoafit^  by  ^^^'^'^ 
thc  ftat.  t\  (S  1%  W.  ^.  cap.  4.  pat,  5,  6.  againft  the  next  protcftant  heir,  wno  is  intitied  t»  tin 
the  profits  during  the  difabiliiv.     9  Mod.  156.  Trirt.  ii  Geo.  Hill  v.  Filkilia.— t  Wmst  *^ 

6.  Pafch.  1729.  &  C Paikar  C.  held,  that  being  a  papift  at  the  deaih  of  the  tcfi«or,  » 

«flate  would  never  vcft;  but  King  C.  held,  that  conjgrming  at  iZ  made  the  dcvtfiBe  capaWt 
40  Mod.  536.  Hill  ▼■  Filkins. 

*  Though  tiitfrft  /imitation  of  an  eftate  is  to  a  |>a|»fft,  %i^o  is  difabled  by  the  11  9  la  I*^'  1*^ 
ytft  it  is  not  fuch  a  toid  limitation,  ai  that  thc  umaindtr  ftwll  immediately  odi,  as  if  the  fiiA  vat 
dead  without  iffue.  Per  Cur..  ^  Mod.  34.  Trin.  q  Geo.  in  the  Cafe  of  <!?arrick  v.  Eirintf«»» 
cited  there  as  fettled  in  thc  Cafe  df  the  Duchefs  of  Hartiikoft.*-*-'Ld.  t.  Kihg  held,  ^•'*^''? 
maifider  (kould  take  tfftA  prefemly  in  the  lame  manner  as  if  a  remainder  wore  bailed  to  aioanl 
for  bfc,  or  10  one  that  rcfufes  to  take,  or  if  fuch  remainder-man  had  been  dead,  and  aoliachUinA* 
«iiMliad  been,    a  IVms's.  Rep.  362.  Trin.  1726.  Cairick  v.  £rrington. 

ButpcrCur.  3,  A  papift  muft  be  aceountahle  fdr  the  profits  fince  the  time  of 
wa$*inadr*  ^^  ctTiginal  purchjife  5  cited  to  have  beon  fo  rftfolvcd  in  Do*"^ 

Proc 


Proc.  iQ  Cafe  ofKakev.  Bloke.  .pModJ.  146.  Trin.  11  Geo. in  oaromeoc. 
CHfe  of  Winter  v.  JJirmingham.  tr«,«i.n«y 

o  "  .  circttm« 

iUnces.    9  Mod.  147.  in  Cafe  of  Winter  v.  Binnioghaini. 

4.  If  papifts  fate  f^nveyanee  to  their  own  trujfeesy  and  it  be  un-  The  aft  of 
difcovered,  all  is  well  5  or  if  it  be  difcovcred,  the  conveyance  it  '*j^^*?  ^* 
is  true  is  void  by  the  aft,  but  then  /"/  revefls  again  in  the  firft  r   26  c    1 
frmmr  6r  tnifiees.     Per  Pratt  Ch,  J.  9  Mod.  194,  in  Cafe  of  difability. 
Roper  V.  Raddiffe.  Ibid.  199. 

Itcre- 

atrt  only  a  diiability,  but  make&  no  forfeitures ;  it  prevcnti  a  vcfting,  but  divefts  nothing  th«t 
isveflcd.    Ibid,  aoo* 

Jor  more  of  KfCUfant  in  General,  fee  U?iffenttW.  ?r^WOgB* 
tjtai  (P.  a)  5cc.  mnibttTltieiS,  and  other  proper  Titles. 


♦Eemmifitt  mn  ^^  Drffeifim 


MsonlyMi 

inqaeftOT 
ofnce.     Per 
Kntvet  J. 
Br.  Generd 

Iflue.  PL36. 

(A)     Statutes.  tT-^;^. 

Rcdiirelfin, 

J.  2©  a  3.  T7NACTS,  Th^tif  anv  be dhjffiifedcf  their  \ free- f'^'"^^^ 
^^*  3*    Ji2j  ^^^9  ^^^  t  before  the  juftices  tf  eyre  have  reco-  .L/.        . 
Vired  feijin  by  \\  ajftfe  of,  novel  dijeftn^  (frcc^ldT 

extends  U 
iaud^  ml,  ctfiMM,  or  the  like,  whereof  if  a  man  be  dilTeiredy  he  nuy  have  an  aiEiTc  of  oovd 

dtfieiltn.    2  Inft.82,  83.1 Co.  Litt.  154.  obfervcs,  that  Liulciou  in  few  words  hath  made  « 

^ood  ezpc^  ion  of  the  word  (liberum  tenementum)  in 'this  ilatute,  where  in  f.  233.  heexpounda 
i(  to  extend  to  a  rtnUjuk  or  rent-char ve^  for  though  they  are  againd  commoii  right,  yet  a  man 
has  a  freehold  in  tfacm. 

X  Joftxces  in  Eyre  are  vanui  only  for  exam^h^  and  becaufe  aflifes  were  taken  moft  commonly 
•  before  them :  ard  though  the  aiCfe  be  taken  m  B.  fL  or  Court  of  C.  B.  or  before  juftices  of  aflifey 
yet  it  is  within  this  ftatute,  for  though  the  words  be  fpecial,  yet  the  ceafon  of  the  law  is  general ; 
ct  qwodo  lex  aft  fpccialis,  ratio  autein  generalis,  generaliter  lex  eft  intcUigcnda.  a  Inft.  83.-— 
S.  P.  Co.  Liu.  154.  a.  That  the  ftatute  is  to  be  intended,  before  any  other  juftices  that  have  au- 
thority to  take  aSfes;  which,  he  fays,  is  worthy  of  obfervation,  being  a  penal  Jaw.— «-F.  K.  B< 
19^,  (Dl  S.  P. 

H  This  branch  fxiends  no$  to  aM  a^fe  of  mart  d'ancejter^  or  darreign  prefentment^  oxjurU  utrumi 

but  if  a  man  recovers  in  a  writ  of  redifleifm  upon  that  recovery,  he  ftiall  liave  a  rediileiftn  and  tht 

like  M  often  «•  bo  is  redifleiled.    a  Inft.  83.  cap.  3. — Upon  a  plaint  in  the  nature  of  z/refiiforc^ 

aDOording  to  the  cuilom  of  a  city  or  borough,  and  a  recovery  thereupon  had,  a  redifleifm  does 

VA  lie  ;  for  no  redifleiiin  lips  but  where  the  iirft  pica  began  by  writ,     a  Inft.  83.  cap.  3.-6.  P» 

And  sUb  in  ancient  demcfoe  there  are  no  coroners.    Co.  Litu  154.  a. — Here  aflifa  is  taken  fof* 

the  vcfdifi  of  the  affife,  as  Littleton  expounds  die  Cnne,  vel  per  recognitionem,  &c.  c»r  by  coo^ 

fcftos.     Thea  the  oucAloa  is,  what  if  the  recovery  were  upon  demurrer,  or  by  pleading  of  a  rc» 

covery  aisd  failer  of^tt,  or  by  any  other  matter  ?  J^nd  feeing  Littleton  fpeaks  generally,  it  muft 

be  ufioerflood  of  all  manner  of  recoveries  in  an  afllfc  of  novel  diircifiM  ;  and  fo  it  is  confirmed  by 

thm  ftatute  of  W.  a.  cap.  26*    C<k  Litt.  154.  a. — And  therefore  if  a  man  fue  a  writ  of  right  clofi 

im  aiuitmi  dcmefa49  asd  makes  profieftation  to  fue  in  the  native  of  affife  of  novel  diI!Afi%  and  k- 

covers  m  that  writ,  and  after  he  is  rediflcifcd,  he  ftiall  not  have  a  writ  of  redifleifm ;  becanfe  tho 

£xft  rffcovoy  was  not  by  writ  of  aflife  of  novel  diffcifin.    Co.  Litt,  154.— S.  P,  f,  N,  ft,  tB^. 

{0}  ioi  Xhn  writ  lies  not  upon  an  aflife  at  the  common  law. 

Or 


26$  JBeHUD^tt  attn  t^oS  DtSHOn* 

•  AaAfi  U  Or  f^  cwfijfUn  of  them  which  did  tht  dijeifin^  ^  mid  the  dlffdfa 
i^K""  *^'*  had/eijin  delivered  by  thejberiff^ 

iSsSc  enters  and  cxecntci  the  fccorcry  by  cacry.  •  Inft.  83.— Though  the  Ibtate  wlitu 
iiafin  had  by  the  (hcri£E,  yet  Littkton,  L  %$$,  nentkms  only  (cxecutioo  had)  generally;  b  « 
whether  it  be  by  the  Ihefiff  q^  tl^e  party,  ip  an  pn  eyecutioa  or  poffcffioa  be  bad>  it  Mficdi 
Co.  tku  1^4.  a. 

♦  So  at  it  If  the  ^fame  dijfejforu  ofter  the  circuit  9/  fhejuflices^  frintU 
W  di?*   ^'^  ^''^*  ^^'  dijfeifcd  the  fame  plaintiff  of  the  fame  \frtthdi, 

iciibn  s  but  here  iuUm  is  taken  for  nern  «/iV,  and  therefore  if  the  recmfery  in  the  afliie  wen  tf  a^ 
«  diffeifort9  and  0«e  of  them  reiijei/es  him  a^in,  be  (hall  have  a  rediflietfin  agunft  bim ;  Mr  b 
if  not  aliua.    ^^  if  the  recovery  had  been  ^igatnji  ^ae*  and  i#  mJ  unotier  redijeifi  th^  alnmfft  ki 

C^K^  1  ^'^^  '^^  ^^f  '  '^^f^flff^^^P  •  ^*'  ^'^  **  *'^*'*  i  ^^  1^^  cannot  have  a  rcdiikiiia  ignaft 
J  ^Q  forper  difleilof  alone,  becauie  ^e  i»  jointenaot  with  another*  Co.  ^itt.  15^  a.  k 


mnquerenUs  It  non  alii.  Co.  Litt.  154.  b.— Alfo  a  lediflemn  decs  lie  s^tdnfi  ike  iifiifir 
4imifes,  aa^againft  Another  to  whom  he  maiejeojfmeni  itfttr  the  2d  difhJiM;  for  otbefwiiie  cbc » 
dtflcifor  might  prevent  the  plaintiff  of  hit  rediueiiio*  But  in  an  am^  "S^^  ^  niB.  ia  iHkisk 
JL  isfmnd  iffei/br  mnd  B.  tenant^  and  the  plaintiff  recovers,  and  aUer  iw,  wh»  wu/endteMit 
d^jfnjes  the  pCintiff,  he  (hall  not  baye  ^  re4iffeirin,  becauXe  he  did  difleife  him  bat  onct.  C» 
^itt  154,  {».  .  *  -  ,  i_ 

f  If  the  mefne  rec^mu  a  reoi  when  it  is  a  mO^rmu,  and  dfier  the  rest  ^eemes  a  rtat-fid  py 
forplsfage,  and  the  fame  perfon  doth  rediffeife  him  of  the  rent;  he  (hall  have  a  rediflcifw;  forlM 
fiifieatce  of  the  rent  remains^  though  the  quality  be  altered.     Co.  Litu  1^4.  b. 

\iteiuaA  imfiecmi  tail  recovers  m  affile,  and  after  becomes  tenant  i^  Ud,  afierfefhUk^^'iS^ 
txtind,  mnd  then  is  redijeifed,  he  (hall  fiave  a  rediOeifin;  for  albeit  the  9fit  tf  vpbenuaot  ^ 
•Itered,  ypL  tJb^fmeJreehdi  remains.    Co.  Utt,  1^4.  b^ 

•  The  rear  jffid  thereof  he  conviffeJ,  they  Jhall  he  forthwith  taien  and  •ffw 
^^m«t  '^''''^t  ^^  t  ifpt  in  the  king's  prifo^  until  the  king  hath  difdmiti 
Mythat  in-   them  hyfitte^  or  by  feme  other  mean; 

lereftret-  •  „_^ 

Mbltoe  nt  fit  finis  litium ;  otherwife  great  oi>pre(Bopi  might  be  under  the  cokMir  and  |*<rt«j 
law.  For  if  there  (houl4  oot  be  any  end  of  f^ita,  a  rich  and  malicious  man  would  byaoioosm 
iints  iiifinite])r  vex  one  that  hu  right,  and  at  ten^  compel  him  to  pnrchafe  hit  peace  by !» 
qaifhmg  his  rt^  And  the  Reporter  (ays,  that  this  mifchief  is  the  confequeiicc  of  the  iaoe^ 
ctng  triab  of  nghta  and  tklea  of  inheritance  and  franktenement  in  perfonal  adions,  in  which  thm 
ia  BO  end  of  fuits ;  and  that  this  has  introduced  many  great  toconvenieacies  (which  aie  dteiecifr 
iterated.)-  6  Rep.  9.  Mich.  40  &  41  Elis.  in  Ferrer'4 Cafe. 
f  See  the  Stamte  of  Marlebridgf,  cap.  t    Afcer, 

Jndthis  is  the  form  hmfuch  conviH  perfoHS  Jbatl  be  fmj^l 

when  the  plaintiffs  c^m^  into  the  court  of  cur  lord  the  king^  thff 

Jhall  have  the  iing*s  writ  directed  to  tbejherlff.,  in  which  wmfi  *• 

contained  the  plaint  of  diffeifin  framed  upon  the  diffeijin. 

?™J  »  .       And  then  it  Jhall  he  commanded  to  thejbmff^  iheU  Ar,  •<«*» 

Se  plund     ^i^^  ^i^  ^*^  keepers  of  the  pleas  of  the  king*s  crowft^  entd  other  buh 

number;     ful  knight s,  f '»  his  proper  perfon^  Jhall  go  into  the  land  orpa/tr$ 

i^Xre  ^^^'^  '*'  M»'«^  ^*  ^^«  ^^ ;   ^  that  he  wiake  brfen  theth 

are  two  or    h  I  the  firft  JuTors  and  other  neighbours  and  lawful  men,  Mlt^f 

more  coro-  inquifition  thereof  I  and  if  they  find  him  dijeijed  again  (as  brfaco  i 

iraght  to     ff^^^)  ^^^^  ^^  ^^  ^'  according  to  the  pravifiom  eforeuMMud  >  ^ 

tekcatieaft   ifitbefoundothcTwife^  the  plaisitiff Jhall  b$  asner^ed^  onddfCtAtf 

two  J  but    Jhall  sro  quit ; 

where  there  ^         ^    1        9  ^ 

is  but  one^  if  he  take  him  it  is  fuflicient  within  the  n»^^i*g  of  this  flatnte^  Ihoa^  WpSed^^ 
flund  iwttber  U  Bot  iitiafifld  with  one.    t  Inft  fti  —  BnilnMi  113  iaUi«G«fc^^***** 


Heitt&ffin  atm.iM  IbiMtxu  tes 


^tvtinii  dtet  9  j  Afll  7.  Tliat  if  be  cott  with  aae  ooroner  only  wheft  the^are  ftitfre,  it  U 
Botfood.  And  that  the  law  is  the  Ounc  if  betake  ooc  othen  with  him  aodonUng  to  a6  £•  3. 57, 

Tmmtiurj  were  in  the  county, 'the  ont  of  them  mmsjick  and  fo  coiiki  not  come,  tkt  writ  of 
ledilfciiSa  was  dirffStd  ta  the  gUkr^  who  executed  the  fame  alone.  Upon  the  redifletiki  the  fUrif 
ntamd,  thai  he  ttok  wtk  kim  one  of  the  coronen«  tlu  ctkfr  Uhgjukf  and  lb  could  not  come ;  ana. 
al(^  appears  by  the  record  to  be  Co.  Per  Poderidoe  J.  Thitlbtuieai&gat  a  namber  certain,  and 
.4he  fane  ii  aot  to  be  diminiChed  ;  that  if  there  had  been  4  coropen,  and  he  had  taken  two  of 
them  with  him,  this  had  been  good,  and  the  fiatute  well  purfoed ;  but  not  here,  as  thia  cafe  waa» 
ttkiag  k|t  one  ooroner  with  him.  Tlie  whole  Court  agreed  with  him  herein,  that  this  was  a  cleatf 
error  \  ind  ihcreupoo  the  judgment  given  in  the  redifleifin  waa  revcrfed.  t  fiulft.  93.  Trin« 
11  Jk.  PenfonT.  Knight. 

f  So  that  if  he  docs  not  g'>  in  .proper  perfoot  and  return  accordingly,  it  ia  all  youI  ;  becaufe  ho 
does  not  purfoe  the  ftatute.  Quia  ftriAe,  3cc.     Br.  Parliament,  pi.  03.  citca  7  H.  7.  4. 

^  This  muft  be  underftooa  where  there  were  juratorea  in  the  allifc ;  for  if  there  were  none,  tbea 
k  ami  he  tried  only  per  alios ;  as  if  thediffeifor  plead  a  record,  and  fails  of  it ;  or  if  he  plead  • 
Uti  and  caoCefles  an  immediate  oufter,  upon  which  the  plaintiff  doth  demur,  andjudgment  in 

C'  CO  for  phuntiiF,  and  after  the  plaintiff  is  rediflcifed,  the  plaintiff  (hall  have  a  redifleiian ;  and  it 
U  he  tned  only  per  alios,  becaufe  there  were  no  jurors  at  all  in  the  former  aifife ;  for  the  ftabit^ 
(albeit  it  be  peaaij  (hall  not  be  fo  literally  expounded,  that  if  it  cannot  be  trinl  per  primes  jur»» 
totes,  that  it  Ihall  not  be  tried  at  all ;  for  verba  inteUigi  debent  cum  effcdu.  But  where  there  werv 
^  jurors  it  (hall  be  tried  by  them  and  others ;  and  where  there  were  none,  then  by  others  alone  i 
but  if  there  %»ere  jurors  in  tne  aflife,  and  they  all  die,  and  after  he  which  recovered  ia  rediflcifed, 
there  (by  the  ad  of  God)  the  rediffeitin  faila.  And  fo  it  ia,  if  all  the  jurors  be  dead  *  faving 
Mc^  heaak  dte  words  of  the  ftatute  be,  perprimos  juratores,  dc  alios ;  and  fo  note  a  diver(ity 
wb^e  there  were  never  any  juratores  at  all ;  tor  there  the  ftatute  could  by  no  poffibility  have 
Wrait^  but  Bpon  others  only  ;  but  where  there  were  once  juratoreSt  and  the  party  negic6U  hia 
tine,  nd  by  the  ai6l  of  God  f  they  fail,  there  the  rediffeifm  faila,  becaufe  it  cannot  be  tried  pe» 
ffhaasjarattuts  (which  fonctimca  were  in  cSk)t  St  alios,  u  the  ftatute  fpeakiu— — a  loft,  g^ 
•SwP.  P.N.B.189.  W 

Niitherjball  the  Jberiff  exicute  any  fuch  plaint  witbQUt  J^chl  t[  267  ] 
mmmgniment  of  the  Jtint;. 

In  tbtfam  manner  Jball  be  done  U  them  that  have  recovered  their  Hereiatlw 
feijinbjajifeofmortdancejior.       .  .....   Jtf€SSL 


JndfoJbaU  it  be  of  all  lands  and  tenements  recovered  in  the  king's  therecoveiy 
i*mrt  iy  inquefis^  if  they  be  dijfeifed  afur  by  the  firfl  deforceors^  «n  » n»«t 
H^ft  whom  tbey  have  recovered  anywife  by  inquefl.  or^Swy*  * 

^'^  vol  attoBy  ta  by  veidi£l;  and  in  thia  caCe  the  recoveror  (hall  have  a  poft  dilTeifin  agamft 
the  fonaeriaiant  being  deforceor,  that  difleifed  him  after  the  recovery ;  but  if  the  lecovcry  be 
^ledditioo  or  default*  &c.  he  (hall  have  a  poftdiflcifia  upon  the  ftatute  of  Weft.  a.  cap.  a6* 
mtu,  hcre*(eadcm  modo)  are  worda  of  great  operation ;  for  they  imply,  that  there  muft  be  ideal 
^oo/fiooudt  eodcm  tenemento,  &  idem  tencns,  againft  whom  the  recovery  waa  had  afiar  tikt 
'lanie  aianner  lata  before  (aid  in  cafe  of  a  rediHieiftn.    t  Inft.  8^ 

■ 

a.  52  H.  3.  £ap.  8.  Enafts,  That  they  which  be  •  taken  and  im-  *  The  fta^ 
pri/onedfor  f  r^dijpi^n.^  Jball  not  be  delivered  without  fpecial  com-  J^^  ca^*^ 
mandment  of  our  lord  the  iing^  and  Jball  make  fine  with  our  lord  the  gav*e  the  ie> 
blngfftr  their  trifpafs.  ^^^^^ 

difGeifio,'  the  worda  of  which  fbtute  bcin^,  in  prifona  domini  regis  detineantur  quoofque  per  d<»» 
Wm  ttgon,  vcl  aliauo  alio  modo  dehbeicntur.  Upon  theie  words,  vel  aliquo  alio  inodo  de- 
SlttenCur,  they  were  delivered  by  the  common  writ  de  homiue  rcplegiando ;  for  the  liberty  oC 
a  freeman  ia  fo  much  favoured  in  law  as  there  ia  ever  a  benign  interpretation  made  for  the  beo^ 
^bena£  Htm  dita  ftatute  doth  enadl,  that  they  (hall  not  l^  delivered  fine  fpeciali  prraeaepto  do- 
aiaiiiqgii;  thac  ia,  by  the  kinc'a  writ,  reciting  the;  fpecial  matter,  and  for  a  fine  with  the  kinjg 
uenfore  to  be  made.  And  it  he  that  is  attainted  in  a  rediffeifin  be  in  prifon,  this  fine  that  thia 
<ft  fpokaofg  aa  fbme  have  (aid,  ou^ht  to  be  afTcITed  in  the  Chancery ;  to  which  end  he  muft  have 
Attitienij  ID  remove  the  record  thither ;  and  out  of  the  Chancery,  to  have  his  writ  to  difcharga 
kim;  (or  (iae  fpeciali  prarcepto  domini  regis  is  imendable  by  writ  (fa^r  they)  in  the  Chancery, 
t  Inft.  115.— S.  P.  Dalt.  Sher.  346.  cites  8  H.  8.  81.  f.  1.  Arid  fays,  this  was  the  opinion  of  the 
Conn  jjeicept  Inglefield),  18  H.  8.  f.  1.  becaufe  the  worda  of  the  ftatute  of  Mlrlebridge  are,  that 
fiKh  OMdera  Ihall  not  be  delivered  without  the  king*sj)^cial  commandmenit  which  cannot  be  but 
m  Chaaocry.  But  he  held,  that  the  jufticet  of  C  B.  having  the  record  before  them  (by  a  certio* 
(Vi)  b$4  powtr  t«  aflf  ik  the  fine,  and  to  awvd  fuch  a  fpccial  wsit  out  of  that  Couit  to  the  (heriff 


st67  l&GiiSitfSn  arm  ^oa  lOit^riS^ 

lo  kt  the  p/ndonet  atlarge ;  and  that  fiich  a  writ,  tfluing  odt  of  that  Court,  wat  the  fpeciat  co#« 
tn^^ment  of  theXio^;  and  chat  the  meaning  of  tkt  Jioiute  jbu  onfy  io  pr^ihit  thefiurtftvafft^ 
^ty  and  not  to  prohibit  the;  juilices,  ivho  arc  jufiiccs  ofTecord, 

Ajad  thcrciore  if  one  be  attainted  in  a  rcdiireifm,  and  is  at  large,  the  party  roay  have  a  ccftbran 
to  remove  the  record  into  C.  B.  and  by  capias  out  of  that  Court  he  may  be  taken ;  and  foncdo 
Md|  that  this  Court  cannot  afTefs  the  fine,  tfior  make  the  fpecial  writ,     a  Inft.  i  «5. 

If  a  man  be  convi€t:d  before  the  (hertfl^,  upon  a  redtfTeirm  and  poft  diflei&i,  then  be  flkall  not 
be  delivered  out  of  pnfon  without  the  king's  fpecial  cotnmand,  and  then  be  ought  to  (hew  a  oer- 
liorari  to  remove  the  record  into  B.  R.  and  there  to  agree  with  the  king  for  hia  line ;  and  dierr- 
upon  he  (hall  have,  a  wm  so  the  (heriff  to  deliver  him  out  of  prifon.  F.  N.  B.  190.  (F)-^  loft* 
115.  cites  S.  C. 

f  This  does  extend  as  w^  to  the  poft  difleifm  as  redilTeifin.     2  Init  115. 

•That  is  by  AndtfithefQund^  that  the  Jbiriff  diUveriib  any  conirarj  t9  tbis 
diftiTOnt""  ordinancty  htjhall  b$  grievHtfly  oMircid  thenfote*  And^  newfthe^ 
•nd  convic  /f/i,  they  which  are  fo  delivered  by  thejheriff  without  the  tin^s  C9m^ 
tion^  the    mandment^  Jball  he  grievtmfiy  punifitdfor  their  treffafsm 

ib  it  is  of  the  party  that  procures  himfclf  to  be  delivered  in  that  manner  alfo ;  but  no  afiion  oA 
be  grounded  upon  this  a^     a  IniL  1 15. 

Bythefta-  3*   1 3  E^^'^^P*  ^6.  EnaAs,  That  in  writs  of  redtjfiifin  frm 

to  *  *bo^h ^*  A^ffrtf/5>rf ^  double  damages  Jhall  be  awarded^  and  the  redQtfors  fiaH 

«he  writ  of  he  repUviabU  hereafter  by  the  common  writ^ 

redifteifm^  And  like  at  in  th£  flatute  of  Merton^  the  fame  writ  wasfrmndei 

tloll  d^iffcU  fi^J^^^  ^^  ^^''^  dljfeifed  after  they  had  recovered  by  affife  rfwvd 

fin  were  dijfeijin  of  mort  cCanciJior,  or  other  juries y 

[   268   ]  Even  J'j  from  henceforth  the  fame  writ  Jball  further  hold  place  for 

€>ven.  This  them  that  Jball  recover  bv  default^  reddition^  or  otherwifoy  witbfut 

•ftadditi.  rrcogmtion  ofajftjes  orjurateu 

ooal  in  3  feveral  points.,  ift,  Where  the  flatute  of  Merton  gave  but  (ingle  damages,  diisadtk^b 
jive  double  damages,  both  in  the  rediflcifin  and  the  pofl  dilTeifm ;  but  the  jnry  xs  to  give  the  fia- 
^e»  and  the  Court  is  to  double  them,  adiy,  Where  notwithdanding  the  fUtute  of  Mertoo  and  of 
Marlcbridge,  cap.  8.  he  might  be  replevied  by  the  common  writ,  yet  by  this  vBl  he  cauMt  Ut 
be.  8^y»  Where  the  OaCute  of  Merton  extended  only  to  redilTdfins  upon  recoveries  in  alEfe  of 
lAjvttI  dilfeiiin  by  veidid  of  the  recognitors,  and  to  pof4  dilfeifms  upon  Fccoveric*  by  vetdi£^ 
ondy,  this  a^  extends  to  recoveries  by  default,  reddition,  aut  alio  modo,  as  upon  demurrer,  ku 
ibas  hereby  the  rediifeifin  and  piyft  diffietfm  lies  in  many  more  cafes  than  they  lay  before,  a  hA* 
426,417. 

If  an  aifife  be  brought  againft  A.  and  B.  and  A.  is  found  diffeifor  and  B.  the  tenant,  aod  tha' 
plaintiff  recovers,  and  B.  the  tenant  diiTeiies  the  plaintiff  again,  the  plaintiff  (halt  liBve  noiedif" 
feiftn  but  a  poft  diifeifm,  bccaufc  a  rcdifTcilin  lies  not  but  againft  him  that  was  party  to  the  for* 
Bicr  dliCeifia.    2,  Inil.  427.* 

• 

(B)     Lies*     In  what  Cafes. 

1.  T  J  PON  recovery  in  ajftfe  of  freJbforcext&\K€SvEL  docs  not  Im| 

^^   for  there  are  no  coroners*     Contra  it  (eems  in  Lamdmj 

icft  there  are  coroners ;  for  there  the  writ  of  redifleilin  is  to  the 

iheriff  quod  aiTiunp.  tecum  cuflod.  placitorum  coronae  nofira^ 

&:c.    But  London  is  a  cmmty  in  itfelf.    Contra  of  other  boronriis^ 

which  ufe  frefh-force.     Br.  Redifleifin,  pi.  8,  cites  14  E.  2.  Vet. 

N-  B.  tit.  Rediflcifin. 

F.N.B.18B.       2.  If  a  man  recovers  rent  in  affife»  and  after  coroa  2Bd  takf 

W  *■/***     Jj/frefSf  and  refcoi/s  is  made  to  him^  he  fliall  hav^  thereof  rediflei* 

[^^  /,^*    fm.     Per  Knivet.     Brooke  fays,  quaere  inde,  for  itieeoistbat 

cites^^  Aff*  he  is  not  fummoned,  as  where  the  iberiffby  recovery  puts  him 

as*  IB 


mmm 
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in  (oBxL  bf  a  tvig,  clod,  &c.  But  conita  where  the  party  is 
Hot  diftsain^,  ana  does  not  get  other  feifin,  as  it  feems.  Br« 
RcdiEklGxi^  pi.  5.  cites  40  Afil  23. 

3.  If  a  man  recovers  land  b^  tUfault  injarefaciasy  and  alter  is  S.P.F.  N  B. 
Sffeifed  by  the  fame,  many  he  fliall  have  port  diffeifin  as  well  as  if  Jf-f J  ^h""  • 
he  had  recovered  in  prxcipe  quod  reddat.    Quod  nota>  Br.  Re«  .-1-if  « 
diflrifin>  piU  a.  cites  i  c  H.  7.  8.  iwnrecwew 

"^  lands  or  t*. 

ttOBcnts  in  r^/itf  ^gMufi  tht  vouchee  in  a  precipe  quod  reddat  h  drfavftf  and  after  he  is  put  in  ex- 
ecution by  the  ihcriff,  the  voitckee  diffn/it  Jum  of  the  fame  lands  which  he  fo  recovered' in  value, 
he  (hall  have  a  poft  difleifin  of  that  iand  fo  recovered  in  value  againft  the  vouchee,  f .  2L  B.  a^A* 
(C.}— S.  P.  fir.  RedifTeilin,  pL  9.  cites  5  R.  a.  and  Vet«  N.  B.  tit.  Pofl  Diifeidn. 

4.  The  writ  of  redifieifin  lies  tubere  a  man  recovers  by  aflife  of  Co.  Litt, 
novel  difleifin,  land'-rent  or  common j  and  the  like,  and  is  put  in  ^^^'jf  *,^ 
poSeffion  thereof  by  verdsff,  and  aftervmrds  he  is  dijfeifed  of  the  lecovers 
lame  land,  rent»  or  common,  by  him  by  whom  he  was  diiTeifed  land)  to 
before,  then  he  fhall  have  this  wxit  upon  the  ftatute  of  Merton,  ]^oJJ'J/ap'!*' 

cap.  3*     F«  N«  B*  l88«  (B)  pendant  or 

appurtenant, 
and  after  he  is  rediflcifed  of  the  common,  he  (ball  have  a  reilideifin  of  the  common,  for  it  is 

tacitly  recovered  in  the  aflife. S.  P.  F.  N.  B.  189.  (F) If  a  man  recover  by  a(rirc  of  novel 

diflei6ii,  tamman  of  pafture,  or  other  profit  apprtwUr  in  tne  foil  of  another,  or  any  ojice  or  cvrjiy  ; 
if  kc  be  rdLiOeiied^  he  (hall  have  a  rediOcifvu    F.  N.  B.  ij^  (L) 

5.  If  a  man  repover  by  aiEfe  of  novel  difieiiin  a^y  //W  or  te^ 
nemeot  before  tbe.  bailiffs  of  any  l^tertyy  where  they  de WM»d  cpnur 
fimce  of  picas  before  juftices  of  affife',  and  the  jui^ices  great  the 

fame,  becauie  the  lands  are  within  that  liberty,  and  aUerwards  ' 

he  be  redifleifed  of  the  fame  land,  then  he  ihall  have  a  writ  of 
rediflcifin,     F.N.  B.  189.  (A) 

6.  A  man  Ihall  have  a  rediflcifin  upon  a  recovery  in  afflfe  ofiwm  [  269    3 
fanet  ^fiagno  injufte  lovat.  &c,  or  de  curfu  aqute  diverfoy  or  de  Andthc  like 

VW  ar^fl/fl  &  Obftrudta.      F.N.  B.  189.  (A)  JheregUkrr 

of  icdifleilin  for'the  mJUrninM  of  a  miii^  of  o£  a  OMr^,  or  of  mi  oficcf  and  the  like.     F.  N.  B. 
189.  (Cj 

7.  If  a  man  recovers  by  rediJHfin,  and  afterwards  is  dijfeifed  again 
by  him  by  whom  the  firft  redifTeiiin  was  before,  he  ihall  have  a 
nrw  re^eifm  \  and  fo  one  rediiTeifin  after  another  eveiy  time  he 
it  rediflcifed.    F.N.  B.  189.  (D) 

8.  The  writ  of  poft  difleifin  is  given  by  the  flatute  of  Weft- 
minfter  2.  cap.  a6.  And  lies  where  a  man  recovers  lands  or  te- 
nements by  a  pnacipe  quod  reddat,  by  default  or  reddition,  and 
afterwards  he  isoufked  again  by 'him  againft  whom  he  recovered, 
&c.  then  beJhaH  have  that  writ  of  poji  diffeifin  5  hut  if  he,  recover 
by  affife  of  mortiaticeflor  or  juris  utrumy  or  in  thofc  aB'ums  vohich 
pafs  by  juries  and  vcrdifts,  then  he  Ihall  have  his  writ  founded 

upon  the  ftatute  of  Merton^  cap.  3.  of  poft  difleilln.     F.N.  B. 

190.  (A) 

9.  A.  recovered  in  novel  difleifin  againft  B  certain  lands  in  Goidn).64. 
H.  and  had  execution.  B.  entered  upon  A.  and  ourted  him,  P'-  ^cfo.^' 
fad  rediCeifcd  himt     A.  nnntcredy  and  aftevwards  brought  re-  g.  ^^j, ' 

dffeiftn. 
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f^^^  *?^«-  Per  Cor.  A.  may  maintaiii  his  writ  notwithftahdiif 
s.  p.  And  ^^^  entry,  and  on  the  conTiftion  of  the  defendant,  he  ihall  be 
i£  the  de-  Jlned  and  imprifoned^  and  render  JotAle  damages.  IjC.  69*  pL  yk 
^^^  Mich.  29 &  30  Eliz.  C.B.  Thackcr  v.Elmcr. 

itncdy  k  is  by  tudki  querela. 

Rediii^fin        ,0.  Though  the  writ  be  rcdiffeifitus  ie  eodem  te/iemenk,  yd 
U  dTf-*  rcdiffeifin  lUscfpart.    Goldfb.  76.  Thatcher's  Cafe. 


feUrd  of  part  of  the  land  recovered  by  him  ia  a  novel  difleiOh.    F.  N;  B.  iWL  (G)- 
Oh  Uii.  154.  b.  5.  P.  •  ^ 

(G)    Lies  for  anci  agaififl  whonir 

took  96.      *•    A  T^All  recovered  in  a/Jl/esgai^  a  feme Jik'fZadji^tK^ 

ki1h*c  cif^  ^^°  »ft«^  ^«/'^  '*'  ^&iVrf^,  and  he  krougbt  retBJH/k 

•f  Moor  V.  «^«*^  'Atf  fo'W  and  feme,  and  recovered ;  and  the  other  trm^k 
Hufley,  wn/  of  error  and  rcverfcd  the  judgment ;  for  het  wo/  not  forty  U 
Tt?c.'  ^'  ^^fiKfij^gfnent^  and  therefore  is  no  rediffcifor ;  nor  docs  Hot 
%ugl {i\  ftatute  giveimprifonmcnt  rioi*  double  damages  againft  him  who 
^^?  ,  was  not  party  to  the  firft  diflcifii) ;  and  alfo  he  may  Uw  J^ead 
difrd£nand  '^'^f'^P^'^S  ^^  rediffeifiin  was  by  the  feme  only;  for  where  a  mall 
bcconvia-  recovers  in  affife  againft  N.  and  after  is  diflcifed  by  N.  and T. he 
^^"J^^«  ihaU  not  have  rediffeifin  againft  both.  By  which  the  jitig> 
Sdi&i&ir  ^™^  ^""^  reverfed,  and  the  plaintiff  rcftored  to  the  land  wSi 
•ad  then     the  profits  in  the  mean  time.    Br.  Redifleifin^  pi,  x.  cites  oH» 

sarriea,  (he  a^  r. 

AaH  be        ^'  ^ 

•hargcd  in  rediffeifin,  and  her  hufband  named  with  her  for  conformity;  bvt  be  smftnotbn 

^rged  as  a  pnncipal  aaor  in  the  wrong  done,  no  more  than  a  trefpala  done  by  hit  wife  before 

he  nurned  her,  vet  he  fliall'fatiafy  the  damages. 

If  huftand  and  wife  be  difleifed  and  recover  by  affife,  and  the  huftaad  dies,  and  the  wife  tdca 
another  huftand,  and  they  be  diffeiied  again,  by  the  Regifter  they  (haU  have  a  writof  rediflcifia, 
although  the  l>v(baod  was  not  difleifed  before ;  and  the  writ  wiUa.  that  the  iberiff  enqaii«  wbe- 
Uier  they  were  diffeifed  before,  and  fo  the  hofband  was  not  t  bat  that  is  not  material,  becade  k 
"  j»5-  "«*»t  of  the  wife,  and  (he  wu  difleifed  before ;  but  if  the  wife  lofe  in  the  aflife  of  noid 
diflcifin  and  •ftu^rds  takes  hufband,  and  they  rediflieife  the  plaintiff,  he  flull  not  have  a  wiift 
of  rediffeifin.    F.  N.  B.  188.  (E)  cites  H.  9.  4.---C0.  Litt  154:  b.  citct  S.  C. 

F.  N.  B.  188.  (E)  in  the  new  Notes  there  (b)  cites  9  H.  4, 5.  and  feys,  tt  feems  one  may  bavn 
Vr??^  ^'?/«/^V  «*«'  **'  ^fi  dMM  foU  was  rtdiffafil  h^nU  oitthc  huA^  MmdmUtn^ 
Mtfiifedi  and  lays,  qiuere  poll  191.  and  that  the  wife  only  Ihall  be  uken. 

t   270   ]      a.  -rfa/ifaman«f«wfr/  maffife,  mA  is  resetted  hyiimagmn^ 
i^c^L    ?:**^*^^^*^^«^^>  he  cannot  have  rediffeifin  iafr«^  Per 

Vo^J     Tirwhit.    Br.  Rediffeifin,  pL  i.  dtes  9  H.  4,  5:   ^ 


^  C* — ^A  ^^^  lies  •pSaA  him  who  committed  the  redtfleifin,  and  wainft  anotber  wfe 

wtt  notdiflc  for,  if  he  be  tenant  of  the  land.     F.  N.  B.  188.  (F) If  one  reoovcra  in  an  affife 

and  u  rediffeifed  by  the  diflbfor,  another  rediffeifin  lies.    Pter  Thiming.  F.  N.  B.  1B8.  m  m 

tHe  new  Notes  there  fc)  cites  9  H.  4.  5 ^And  feys,  nou  thta  judniait  in  ifdiffiiiBi  quod 

Koipemt  feilinam  foam.  AaB.  Bnir.  548. 


^^i^vn  ji^'J^^  ^  '^  ^^  ^^  ^^  "^^y  '^^^  rediffeifin  ogMft  Oe 
70.  ckei  ^ifi^f  vkdfcire  facias  again/ltietertenant.  Br.  Redi&ifiiit  pL 
S.  C.  That    I*  Cites  9  H*  4.  5. 

be  may  have 

ycdfffeifin  agunft  the  difleifor,  and  feiic  facitt  agaioa  the  alicnsi^  bet  Tirwhite;  btt BWoU 
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fty%  quxre;  for  it  feems  that  by  rediifbirin,  a  man  ought  to  recover  the  land,  which  cannot  be 
Igainft  the  difTeifor,  no  tenant  being  named. 

4j  a  rediflcifin  (hall  be  mainatinablc  again/I  any  of  the  dij/eifors. 
F.N.  B.I  89.     (E.) 

•    5.  Tenant  by  Jlatute-nurchant  or  Jlaple^  fhall  have  an  aflife  of  And  fo  te- 
Aovel  difleifin  if  he  be  oulled ;  and  alfo  a  rediffeifin,  if  he  be  re-  "T^l^^"' 

diffeifcd.      F.  N.  B,  1-89.    (I)  have  an  af. 

fife  of  novel 
f^UTeiiin,  and  a  redifTeifin  if  he  be  ouftcd,  by  the  ilatute  of  Weftm.  a.  cap.  18.  F.  N.  B.  189.  (I) 

6.  Writ  of  pojl-dijeijin  ought  to  be  brought  by  thofe  whofirjl  re-- 
^^nfered^  or  hjfotne  ofthem^  and  of  the  fame  Idnd^  which  was  reco- 
vered, or  oi  part  thereof  ox  againft  )^okj  or  fome  of  them^againfl 
whom  the  recovery  was.     F.  N,  B.   191.  (A) 

7«  If  a  man  recover  by  a  praecipe  quod  reddat,  and  after  he  is 
dijfe'tffed by  him  againfiwhom  he  recovered^  and  the  dijfeijfor  doth  make 
feoffmefttj  and  takes  bach  an  eftate  to  him  and  another  \  he  who  firft 
^covered,  fhall  have  a  poft-diffeiiin  againft  him,  and  hisjointe- 
nanty  as  it  feems,  and  he  ihall  be  punifhed  \rj  the  ilatute,  if  it 
be  found  againfl  him*    F.  N.  B.  191.  (A) 

(D)     Writ,    Pleadings,  Proceedings,  and  Judge- 
ment. 

i.  'T'HE  form  of  the  wnV  //,  and  alfo  the  flatute  wills,  quod  fn.B.x^S. 

•*'     affiimpfit  tecum  cuftodibus  placitorum  coronse  noftrse  &  al.  i^)  •'V^^^c 
kg.  milit.  in  propria  perfona  tua  accedas,  &c.     Et  coram  eis  per  "jj^^  /^|** 
primes  jur.  &:  per  al.  jegales  homines  diligenter  fac.  inquific.  &c.  cites  33  A(r. 
Andbecaufe  the  writ  wanted  {legal,  milit.)  and  alfo  was  taken  by  7-  That  if 
9ne  cvrtnur^  where  the  flatute  is  cuflodibus  placitorum  coronas  ont^corlna^ 
ploraliter,  and  alfo  {primosjur,)  was  wanting  in  the  writ,  there-  intkecountyt 
fore  notwlthf^anding  thatlhe  fheriiFtook  the  jury  per  primos  Ju-  ?**  niay  take 
ratores,  &  per  alios,  this  is  without  warrant,  and  cannot  make  all  muft 
the  writ  good  5  and  therefore  the  writ  Was  abated  by  award,  quod  join.  23  H. 
ncta-     Br.  Rediffeifin,  pU  3.  cites  23  Aff.  7.  not*/ar^nt 

iaSukt^Lken  hefare  tkcjheriff  and  one  coforury  fs  not  good.  Alfo  note  tbis  claufe,  afumptu  Ucum^ 
Sec.  was  emitted,  and  therefore  the  writ  abated.  26  £.  3.  57.  And  herein  the  (heriff  is  judge. 
t  H.  ^  5.  bat  if  there  are  4  cortners^  but  one  is  dead,  thtJAeriff  ou^ht  to  retutn  this, 

a 

• 

2.  A  writ  of  rediffeifin  granted  on  a  recovery  in  B*  R,  wasfued  [    271    ] 
in  chancery^  and  held  good  by  the  award  of  Court*  F.  N.  B.  1 88* 

(D)  in  the  new  notes  there  (a)  cites  26 £.  3.  57. 

3.  In  redifleifin  it  was  found  by  the  fheriff  for  the  plaintiff, 
and  he  facd  writ  to  xht  fheriff  to  return  it,  who  returned  that  he 
had  found  rediffeifin^  and  made  execution  to  the  plaintiff'^  and  the 
plaintiff faid  that  he  had  not  made  execution^  and  prayed  garniih- 
xnent  againfl  the  tenant  and  had  it  returned  immediately,  and 
becau/e  the  writ  rehearfed  that  he  recovered  by  affife  by  which  he  was 
fa^^   and  after  the  writ  was  fcirefac.  quare  execut.  affifx  pred,  ha^ 

Vol.  XVIII.  Y  k.re. 
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here,  not  debety  and  fo  contrariant|  therefore  the  writ  was'  abateJ 
by  award.    Br.  Redifleifin,  pi.  4.  cites  30  AfH  35. 
Co.  Litt.  ^.  Jointenancy  is  a  good  plea  in  rediffetfin.     F,  N.  B.  iZZ* 

Fora'^'^'  (F-)  ^»  ^^e  '^^^'^  >^o'^  (c)  <^it«s  33  E.  3.  Rediffeifui  7. 

ilrangcr  (hall  not  be  fubjcfl  to  double  imprifonmcnt,  and  double  damages. The  tenant  may 

plead  to  the  writ,  as  jointenancy,  or  the  like  ;  or  in  bar,  aa  1  rcleafc,  or  the  likcy  or  be  may 
give  it  in  evidence,    a  I  nil.  83* 

S.  P.  For  J.  Per  Cand.  in  waft  and  rcdifleifin  ,1/1  divers  vilify  the Jberiff 

'^uod '«  "  ^^^  QOTOncrJba/l  go  to  the  villsy^  but  they  may  take  the  inquejt  in  one 

das  ad  lo^  vili  ofdy.     And  he  returned  in  redifleifin,  quod  accejjtt  to  D.  faTi^'- 

€uvi  vajlat.  Jem  cepit  inquifitionem,  and  good  5    for  it  may  be  that  he  came  to 

is  obfcl^cd  ^^^  Other  vills,  and  took  the  inquifition  at  D.    Br.  Rediffeifini 

by  comi  g    pi.  5.  CltCS  40  Aff.  23. 

to  the  place ; 

though  the  inquiry  and  verdi6l  was  at  another  place,  quod  nota.     Br.  Redi0eiiio,  pi.  7*  ekes 

n  H.  4.  6. U  fcems  that  if  the  writ  be  accedas  ad  viliam  vhi  ienementa  prjedi&»finU  &c» 

it  is  erroneous.  11  H.  4.  6.  94.  adjudged.  But  if  the  rent  iflues  out  of  feveral  lands  m  divcrfe 
vills,  it  is  fufHcient  to  t,ake  tiic  redilTcilin  in  one  v ill  cnly.  40  AiT.  23.  But  the  view  ought 
to  be  made  in  all. 

Br.  General  6.  If  the  difleifor  has  a  releafe  to  plead,  he  flxall  not  plead  it 
Ik^s'tif'  '"  ^^^  redifleifin,  but  Ihall  give  it  in  evidence,  per  Knivet  J. 
— s  p.  Br.  And  of  the  releafe  lies  audita  querela  by  fome ;  for  he  fliall  have 
General  no  anfwer  in  the  redifleifin  by  fome.  Br,  Redifliifin  pL  5, 
-u&  cites  40  Aff.  23. 

that  the  (heriff  may  receive  picas  herein  as  a  releaCe,  &c.  F.  N.  B.  188.  (C)  in  the  ntw  Note! 
there  (c)  cites  Kelw.  125.  S.  C. 

Br.  General  -7.  So  if  he  has  2ijifje  mean  he  fliall  not  plead  it,  hxAjbattbave 
Ik^tcf'  M^fideasy   per  Knivet  J.    Br.  Redifleifin,  pL  5,  dtes  40  Afl. 

— S.  p.  Br.   23, 

Superfedeat,  pi.  aa.  cites  40  AIT.  aa.— S.  P.  Br.  General  Iffue,  pi.  97. 

Per  Kcblc,  g.  The  pawiel  is  challengeable y  but  not  the  arrayy  as  it  ieems, 
(halFhavc  becaufe  the  ftieriff  is  judge  here.  F.  N.  B,  1 88.  (C)  in  the  new 
his  chaU      notcs  there  (c)  cites  9  H.  4.  5. 

lenges  to  the  * 

jury  ;  but  qiizre  if  he  (hall  have  challenge  to  the  array,  for  being  ^voiirably  made  by  the  tbeaS* 

Kelw.  125.  b.  pi.  85.  Cafus  incerti  temporia,  citea  in  Marg.  40  AS,  pi.  ag. 

9*  In  a  rediflfeifin  againjl  hu/band  and  nvifty  the  nmit  JtaB  he 
thus  in  the.  end,  et  idem  A.  damnafua  in  duplum  qua  occqpone  il&ts 
redijfi  fufiinuit  de  terris  ipfirum  B,  isf  S.  isfcataUis  i^Sus  B.  m  ball* 
tua ;  becaufethe  wife  has  not  any  chattel.  F.  M.  D.  188.  (H.) 

I  o.  If  the  Jberijf  will  not  execute  the  writ  of  redifleifin,  he  fhall 
have  an  alias  and  a  pluries  directed  to  him,  and  if  he  then  do  \t 
not  he  fliall  have  an  attachment  againft  him  to  the  coronerS}  &c 
and  upon  the  fame  dijlrefs  infinite.    F.  N.  Ba  i88«  (L) 

II*  If  ^^  who  lofes  the  land  by  default  or  reddition  in  a  prxdpC 

quod  reddat,  do  ^fttr  dijei/k him  who  recoveredy  and  mate  a  fi^ 

£272}  fnent  in  fee  unto  another,  or  for  life,  it  feems  he  who  recovered  fhall 

have  ^pfijl^ijjfeifm  agaitift  him  who  dijfeifedhim  again^  although  he 

be 


Wnottena&t  of  the  land;  for  in  a  writ'of  poft-difleifin^  tli6 
dmandatil  Jhall  not  bnve  judgment  to  recover  the  land^  &c.  but  the 
tdcnSJbaU^xit  and  reftare  tbephintiffto  his  pojfejfton^  if  he  find  the 
di&ifin,  &c.  and  ihall  /^i^^  /^i?  defendant  and  keep  him  in  prifon 
until,  &c.     F.  N.  B.  191.  KA.) 

12.  It  fecms  that  non^tenure  is  no  plea  for  the  defendant  in  a 
vrit  of poft-^Jei/in J  but  he  ought  to  anfwer  the  difieiiin,  &c.  when 
he  comes  in  upon  the  fcire  facias,  &c.  And  if  he  ma]c^  default 
upon  the  fcire  facias  returned,  the  iheriffihall  take  the  inqueft* 
Tamcn  quaere.    F.  N.  B.  ipt.  (B.) 

13.  Redifletfin  lies  in  Middlefex  6r  London.  By  all  the  Court* 
And  Walmfley  faid,  that  thei;e  be  writs  in  the  Regifter  accord- 
mgly.    Goldfb.  76.  Thatcher's  Cafe. 

14.  In  redifieiiia  the  plaint ifi\/&fl//r^rMvr  damages  as  they  are 
e^ejfed  hj  the  jury,  and  not  by  the  affife.  Goldib.  76.  pi.  7.  Hill. 
JO  Eliz.  Thatcher^s  Cafe« 

For  more  of  l|ftliffn(in  and  a^ofi  l&iffflQn  in  General,  fee 
WiiSx&Xi  smd  other  proper  Titles. 


laefetence  to  (KHottij^. 


[i.  D.  8*  9  El.  255.  4*  A  man  makes  a  leaf e  for  years,  andcj* 

ter  binds  bimfelfbj  obhgxtion  with  condition,  that  ithcfufers  the 

lejfee  peaceably  to  enjoy  the  land  during  the  term,  and  that  without 

trouble,  vexation,  or  denial  of  the  leflbr,  or  any  other  perfon, 

that  then  the  obligation  fliallbe  void.     Per  Curiam.  The  word 

fufr  Ihall  rule  all  the  refidue  of  the  fentence ;  fo  that  upon  the 

entiy  of  a  ftranger  upon  the  leflce  without  procurement  of  thp 

leflbr  the  obligation  is  not  forfeited.] 

[2.  D.  7.  El.  240.  43.  A  man  affigns  a  leafe  for  years,  and  c<vmm 
.covenants  and  grants  that  he  had  not  made  any  former  grants  or  any  ^^^  '^ 
thing  by  which  this  Icafc  may  be  in  any  manner  fruftrated,  {but  i<^fc  i!thc 
fiSi/}.the  faid  affignee  and  his  executors  by  virtue  of  this  grant  time  of  af- 
and  affignment  may  quietly  enjoy  Xht  premiffes  during  the  tcr^  l^f^t^. 
withont  difturbance  of  him  or  of  any  perfon ;  by  3  juftices  agamft  ^^^  -^^^ 
t^ibfi  words  {hut  that,  isfc.)  depend  upon  thefirft  words,  and  is  fea&bk 
notany  new  matter  or  fentence,  and  therefore  Ae  entry  of  the  ^^'^^^ 
taaagpr  by  ancient  title  has  not  broke  the  covenant.]  ^™  fc^ 

witimU  the 
&tf  oriaterropdon  of  defendant  or  any  Mmintfromt  by,  or  under  him,  are  revenl  diitioa  ftoim 
tCBca  A  Sauad.  58.  Kfcb.  19  Qu.  1.  GaioFord  v.  Gnffith.— See  Sid.  318.  Gamiferd'A  Cafe. 

3.  l^A,  <&  Mk*  Mkl><ltfimi620  •withmt  ijue  if  hit  body  then  B.  «*  .h,   ' 
^  Yd  livings  '*! 


ItwHgi  &C.    Then  living  fhall  refer  to  the  fcaft  and  not  td  M 

death.     And.  i.  Pafch  26  &  27  H.  8.  Bold  v.  Molineux. 

»    *  4.  Wi*it  was  dated /»/  itno  Martiij  was  returnable  die  Lunse  jrf 

quarta  feptimana  ^adragejfinut  promrho  futur .  Primus  dies  Martii 

that  year  wai>  in  Quadrageilima.    Qnd^Ttz  proximo  futur*  ihall  re- 

,   late  to  feptimana,  becaiife  the  wordt^adrageffimse  in  this  place 

was  void  j  had  it  related  to  Quadragefflm»  the  return  would  not 

have  been  till  Lent  12  month/l^o.  364.  Pafch.  23  Eliz.  &  MicL 

36  &  37  Eliz.  Burton  v*  Lever  and  Brownlow. 

S.  C.  Poph.       5.  The  king  granted  to  A.  and  D.  and  their  heirs  ail  thofi 

60.  by  the    thejfuagesy  &c.  laU  in  the  tenure  of  J.  S.Jltuate,  &c.  in  the  city  of  W. 

hSi*v?^       W  in  thefuhurbs  thereof  and  out  of  the  city  within  the  jurifiSimi 

Peart.*         and  liberties  thereof  belonging  to  the  late  priory  of  &c    which  faid 

mefluages,  &c.  in  the  faid  city  and  fuburbs  belonging  to  the  faid 

late  priory,  were  of  the  clear  yearly  value  of  40/.  Refolved  that. 

the  words  (all  thofe  meiluages,  &c.)  make  a  necejfary  reference  by 

reafon  of  the  word  {thofe)  as  well  to  the  vill  as  to  the  tenure  of  the 

faid  y.  S.  fo  as  if  the  one  or  the  other  fails,  the  general  grant  ik 

void  J  .for  (thofe)  is  not  fatisfied  till  the  fentenc6.be  ended,  and 

governs  all  the  fehtence  to  the  fiill  period.     2  Rep.  32.  b.  Midu 

36  &  37  Eliz.    Dodington's Cafe. 

For  more  of  l&tfttttUt  tO  WSiOtbfi  in  General,  fee  ^ntltW  (H. 
a-  I3)>i9ar0ltf,  ©rrrOfiatite,  (I.  b.)  &c.  and  other  proper 

Titles. 


^aefttuWng. 


(A)     By  what  Pcrfons* 

t.  *^T  THERE  trujlees  for  payment  of  debts  out  of  lands  defied 
V  V  ^^^  ^^^^  purpofe  had  preferred  fome  creditors  in  pigment f 
fo  as  the  others  were  left  unpaid  by  theafiets  being  aU  ex- 
haufted,  as  where  they  paid  debts  by  fpecialty  only,  when  they 
ought  to  have  paid  fimple  contrafts,  pari  paflii,  and  in  proportion  ^ 
it  fcems  that  it  was  decreed  that  thofe  creditors  who  had  rc^ 
ccived  their  monies  fhould  not  refund  any  part  of  the  money 
received  by  them-,  but  that  on  a  bill  of  revie%v,  this  di> 
cree  was  reverfed  per  Ld,  North.  35  Car.  2.  See  2  Cban«. 
Cafes.  54.  a  note  in  the  margin  of  the  cafe  there  of  Gell,  &al. 
V.  Adderly. 

Sbi(B)plir*  ^'  ^'  ^^  attorney,  lying  ill  of  the  fickneft  of  which  he  after- 
wards died,  takes  B.  his  clerly  and  receives  1 20  /.  and  by  ar- 
ticles agrees  With  the  father  of  B.  to  return  60 A  of  the  tmney^ 

he 


}ie  died  within  a  year.  A«  died  within  three' weeks.  Theeze* 
cutor  of  A.  was  decreed  to  pay  back  lOO  guineas.  Vem.  469. 
pU  437.  Trin,  1687,  Newton  v.  Rowfe. 

3.  A.  was  indebted  to  B.  by  mortgage  in  400/.  principal  mo^ 
nies,  and  died.  B.  died  leaving  J.  S  executor.  On  a  bill  in  chanr 
eery,  for  payment  of  debts  of  A.  out  of  lands  charged  with  the 
fame,  the  mailer  reported  700/.  due  on  the  faid  mortgage,  and 
the  esecutor  received  the  whole  700  A  But  afterwards  it  appeared 
that  353/.  1 31.  id.  had  been  paid  to  B.  the  tejlator  by  A,  in  his  life'' 
fime ;  whereupon  the  tru flees  and  ceily  que  truft,  an  infant, 
brought  a  bill  to  be  relieved  againCl  this  over-payment ;  the  ex- 
ecutor defendant  pleaded  all.  the  former  proceedings,  and  alfp  £  274  1 
that  he,  before  any  notice  of  the  ov^-payment^  as  executor  of  B.  had 
pmda'way  the  700/.  in  the  debts  of  B,  The  matter  of  the  rolls  de- 
creed the  executor  to  repay  the  furplus,  and  he  to  be  ^t  liberty 
tofuefuch  creditors,  as  through  miilake  he  had  paid,  to  ;  efund  ; 
and  this  decree  was  affirmed  by  Ld  Chan.  Cowper,  and  com- 
pared it  to  the  cafe  of  a  judgment  obtained  by  the  executor,  and 
aiter  rcvcrfed  for  error,  and  to  that  of  a  decree  which  is  after 
r^yerfed  by  appeal  $  though  he  faid  that  in  the  lail  cafe  of  an 
appeal  if  the  defendant  had  delayed  the  appeal,  and  willingly  Jtood 
^  wbilft  the  executor  paid  away  the  money  to  the  tefiato/s  creditors,  it 
would  be  otherwife;  for, this  would  be  drawing  t}ie  executor  into 
fi  fnare.     Wms's.  Rep.  355.  Trii),  1717.  Pooley  v.  Ray. 

f  B)  In  what  Cafes ;  And  where  the  Payment  was 
illegal,  anci  npt  to  be  countenapced. 

» 

I.  TI7HERE  a  man  enfeoffed  W.  till  8/.  wai  levied  to  inftruft  Br.  Con- 

himin  celleryin  3  years,  and  the  feoffor  died  within  3  ??*^V*' 
nveeksy  jet  he  fhall  hold  the  land  till  the  8A  fhall  b?  levied,  for  ^^^  ^^(Saul 
it  is  no  default  in  the  feoffee  \  quod  nota,  in  afOfe.     Br.  Af&fe^  pL  17)  Br.Coiv- 
'230.  cites  2 1  Aff.  18.  ^^'JP'"'.  P*-  . 

•^  ic6.  cues     • 

5.  C. And  if  a  nan  gives  Si.  to  J.S.  to  inJlruB  W.  P.  &c.  and  W.  P.  dies  prefently,  them 

the  donor  (hall  not  have  in  a£lion  to  rehave  his  money  ;  and  yet  the  other  cannot  delerve  it, 
but  there  is  no  default  in  tlie  p^rty  yfhq  tool^  iu  Per  Thorp.  Br,  Coouad,  6k.  pK  ib«  citc^ 
at  £.  ^  11. See  A*  pi.  £• 

2.  A.  for  600/.  purchafes  B.*s  intereft  and  pofftbility  in  fuch  aa 
efiate  to  him  and  his  heirs ;  the  land  is  evi3ed.  A.  is  not  in- 
titled  to  have  his  600/.  back,  but  his  bill  was  difmifTed.  Fin, 
&ep.  288.  HilL  29  Car.  2*  Maynard  v.  Mofely. 

3.  Crofs  bill  was  brought  for  creditors  to  take  their  propor-« 
Enable  (hares,  but  the  dd^t/  having  been  paid  to  them  and  releafes 
^ven  by  them,  it  was  difmiCedi  2  Ch^.kep.  173.  31  Qaf«  2. 
X^cker  V.  Searle. 

4.  A.  fells  a  place  in  the  guafd^for  490  /.  to  B.  who  enjoyed  it 
5  years,  and  then  is  turned  out,  and  fuggefted  in  the  bill,  but  not 
provedj  to  be  by  A.'s  meai^s  or  procurement  \  ordered  that  what 
^   '  '  Y  3  l»on«y 


•  I 


^74  BemmKitff; 

money  had  been  received,  fhould  be  repaid.     2  Chan,  CafeSt 

8a.  Hill.  33  &  34  Car,  2.  Coniers  ▼.  Hammond. 

5,  If  an  executor  ^/ry/  a  debt  on  ajtmple  contrafl^  there  (hall  be 

no  refunding  to  a  creditor  of  an  higher  nature;     2  Vent.  360, 

Pafch.  35Car.  2.  Hodges  v.  Waddington. 
Bot  though  6.  A  mortgagee  received  inter ejt  on  an  old  mortgage  afier  thi 
^  ^  d^^^'  ^^^^  ^  ^^*  ^^  ^"^*'  ^^^  thejatutejor  reducing  it  to  61.  per  ceiit.  De^ 
cr«ed  p€r"  crecd,  and  fo  confirmed  a  former  decree  that  the  8/.  per  cent 
commiflio.  paid  Jhould  be  retained,  and  that  the  2L  per  cent,  fhould  not 
neri,  that  ^  difcounted  nor  applied  towards  fatisfaftion  of  the  principal, 
cent.*  over-  though  it  had  been  fo  paid  for  15  years  after  the  making  the  fla« 
^al^elhould  tute.  2  Vcm.  42.  78.  Pafch.  &  Trin.  1688.  Walker  v.  Pcnry. 

link  fo  much 

of  the  principal  mortgage  money,  yet  if  the  principal  and  iotcrcft  were  over-paid,  the  parties  nu4 
(hake  hands;  for  in  fuch  cafe  there  (hould  be  no  refunding.  Ch,  Free  50.  Pafch.  1699.  Walkct 
V.  Penry.— —  •  Vem.  145.  S.  C. 

For  more  of  Hefuttfiittg  in  geneval,  fee  ]i^ebife»  ^JXtOtOtet 

an4  other  proper  Titles. 


Bege  ^ttconCttlto* 


♦  Mo.  884. 

^^Km'>  +  (A)     Rege  Inconfulto. 

4  manner  of 

T^tinam''  [*  •  T^^  ^Z^*  if  the  king  fends  his  Vrit  of  rege  inconfulto  to  tho 
fuito.  u  Ai  y^  juftices,  ftiewing  good  matter  in  the  writ ;    but  there  « 

'ac  *Irr^^  a  claufe  in  the  writ  that  Jive  confare  pcterity  that  the  fame  land 
tnd  tUt  *  put  in  view  in  this  affife  be  parcel  of  the  land  which  he  has  men* 
counter-  tioned,  qiiod  ulterius  non  procedatur^  &c.  the  juftices  arc  not 
ti^H*^^**  bound  to  ftay  till  this  matter  be  inquired,  40  MI  14,  Ad- 
9  H.  (s!*^!^'  mittcd. 

«dly,  Attht 

prayer  0/ the  counfd  of  the  king^  cites  7  R.  s.  Aid  del  Roy,  pi.  6fl.  PL  C.  143.  3d!y,  Exofa^ 
turiMtf  cites  16  H.  7.  la.  70.  PI.  C.  243.  4thlyt  Is  writ  efprer^ativa  (as  in  the  principal  cafie) 
cites  9  E.  3.  34a.  where  the  inhabitanu  of  Northumberland  were  fo  troubled  by  the  Scou  that 
they  could  not  pay  their  rents  and  fervices  to  their  lords  3  whereupon  diverfe  ceffiivtts  wcfc 
brought,  and  the  king  fent  writ  of  prerogative,  that  no  writ  of  ceflavit  (hould  be  tried  till  the  war 
ended.»>^It  was  there  agreed,  that  a  writ  at  the  fuit  of  the  party  ought  to  make  title  to  the  fctv  ; 
and  that  a  writ  granted  to/urcea/e  perpetually,  is  ill,  unleis  it  be  after fearck  and  title  fmntd  fir  ae 
iiing.  Mo.  844.  pi.  1138.  P^fch.  13  Jac.  in  Cafe  of  Brownlow  v.  Cop  and  BlicheL— HusMt 
cannot  extend  to  more  than  what  is  comprized  in  the  office.  Refolved  9  Rep.  16.  IfilL  18  £tiz* 
Anne  Bedingfield's  Cafe. Le.  284.  pi.  385.  Hill.  ^9  Elis.  C.  B.  S.C.  and  P. 4Le.  Sy. 

I>L  184.  S.  C.  and  in  the  lame  words. S.  C.  Cited  Roll.  Rep.  toy.  Arg.  in  Cafe  of  SMw»« 
ow  V.  Michel  and  Cox.-^— t  There  is  no  letter  to  this  in  RoU. 

Br.  Super.  [2.  But  in  this  cafe,  if  the  ju/iicei  inquire  hj  the  affife,  ami 
iii!*dtet^    they  find  that  the  land  put  in  view  is  not  parcel  &c.  they  may 

f.b.  But  proceed }  for  this  b  ezprefly  Umited  by  the  writ;    4oA£i4* 


%ys,  that  if  the  aflife  find  that  it  is  not  parcel,  yet  the  Court  fhall  aot  proceed  without  pro- 
cedendo.    Per  Cur. 

*  (A.  2)     In  mbat  Cafes  it  lies,  •This in 

[i.  4E.  I.  Rot,  Claufarum  M.  4,  Rex  jufticiarils  de  Banco, 
&C.  reciting  that  nvhere  G.  of  C.  was  outlawed  of  felony ^  and  his 
giods forfeited zA  nos  dcvenerunt  &  nos  quendam  librum  detifdem 
bonis  R.  M.  dedimus,  &  Margareta,  qua;  fuit  uxor  ipfius  G.  eiin- 
dem  librum  verfus  Mariam  de  S.  per  breve  noflrum,  ac  ^i  non 
cflet  de  bonis  prsedifti  G.  forisfadlis,  coram  vobis  ex'git,  vobi§ 
mandamus,  quod  prsediclam  Mariam  de  libro  prscdi<flo  a  qnoquo  ' 
minime  implacitari,  fed  ipfam  inde  quictam  cflc  'permittatis. 
Teftc  rege  apud  Wigorn.] 

-2.  No  proceeding  ought  to  be  where  the  king  may  have  evi-  A  writ  of 
dent  damage ;  and  in  fuch  cafe  ftranger  or  privy  may  have  a  rege  ^T  '?*^**"* 
inconfulto*    Jenk.  7.  cap.  1 1.  cites  i.  E.  3.  7,  not  itc^but 

when  it  ap- 
pears plainly  to  the  Court,  that  the  party's  title  is  in  d^fa^rmanct  of  the  kinfs  titfe^  Hard,  i  79. 
Paich,  13  Car.  a.  in  the  Exchequer,  Anderfon  v.  Arundel. 

3.  In  pradpe  quod  reddat  againft  the  prior  of  B.  they  were  at 
ifTue,  and  at  the  day  that  the  inqueji  came^  the  prior fhenved  nvrity  by 
mrbich  the  king  had  feifed  the  land^  hjreafon  that  the  prior  is  a  prior 
oHen^  and  under  the  obedience  of  the  king  of  France,  &  quod 

ita  circumjpe&e  agatis  Sc  habeatis,  quod  faciatis  nihil  in  noftri  L  ^7^  J 
dampnum.  Skip,  faid  he  is  not  to  furceafe,  and  therefore  may 
take  verdifff  and  rejpite  judgment.  Stone  faid,  we  aflert  that  the 
king  has  feiiin,  therefore  fue  to  the  king  j  and  the  inqueft  was 
difchargedf  and  after  the  demandant  obtained  procedendoy  and  had 
refummons^     Br.  Procedendo,  pi.  9,  cites  21  E.  3.  24,  and  44. 

4.  A  man  held  rfthe  king  in  Ireland  in  capite^  and  died^  his  heir 
within  age.  The  kingfeifed^  ^nd  after  the  advowfon^  whidi  was 
furchafed  by  the  ancejlor  of  the  heir^  became  void  in  the  mefne  time, 
iind  the  grantor  of  the  anceflor  prefentedj  and  the  king  brought  quare 
impedit  in  the  Court  there^  and  the  prefentee  came  here  and  pur^ 
ghafed ratification^  and  had  writ  to  the  juflices  of  Ireland  to  fur- 
ceafe \  and  becaufe  \htferjeants  pf  the  king  faw  that  it  would  be 
a  prejudice  to  the  king  and  to  the  heir,  they  prayed  the  chancellor 
to  repeal  the  ratification  and  procedendo  to  the  juftices  of  Ireland,  and 
had  it.  Quxre  how  the  ratification  may  be  fo  repealed,  it  feems 
that  the  king  was  deceived  in  it,  and  therefore  void.  Br.  Pro* 
cedendo,  pi.  12.  cites  45  £.  3. 19. 

5.  Affifeagainfl  3,  there  one  faid  that  J.  N.  was  thereof feifed  in 
yip,  and  was  attainted  oftreafon^  and  the  lands  feifed  into  the  kin^s 

hmtis^  and  demanded  judgment  ft  rege  inconfutttr^  and  the  affife  was 
taken^  the  king  not  confulted,  and  therefore  this  was  affigned 
for  error  \  and  becaufe  another  was  found  tenant^  therefore  well» 
and  no  error.  Contra,  if  he  who  pleaded  had  been  fotmd  te- 
nant \  for  where  the  tenant  faid  that  the  king  granted  to  him  fir  life 
tie  reverfion  to  ibeking^  and  prayed  aid  of  the  iing,  he  ikall  have 
itt  for  otherwife  it  is  error ;  becaufe  there  if  the  tenant  hadfee^m* 
^  before^  the  lung  had  by  this  gained  the  reverfiqn  andtbefee  ^    con^ 

T  4  «f 


*7^  iJUffC  SittOttftirtC* 

tra,  where  one  pleads  this  who  is  pot  tenant ;  note  the  divcrfitjr, 

<  r  r »  4  Gafcoigne  and  Huls.  Br.  Error,  pi.  41.  cites  8  H.  4.  14. ' 

Cro:E,4it  J  f  An  aftion  on  the  cafe  was   pending  againft  a  bilhop,>- 

in  Cafe  of  Claiming  the  plaintiff  as  hts  villein  regardant  to  his  manor  }  and  the 

Sale  lefTcc  temporalties  of  the  biftoprick  coming  into  the  ki^g*s  han^s  br 

Lr'n^on.  f^^^^^^t^re,  a  writ  ilTued,  commanding  the  juftices  not   to  pro- 

—  And  ceed  any  further  rege  inconfultp  j  whereupon  all  the  jufticcs  af- 

And  281.  femblcd  in  the  Excheqeer  Chamber,  and  after  confidcration  the 

Bi<Sdd V.  "^"^  ^^  ^^^^  allowable.    Mich.  2  R.  3.  13.  b.  pi.  35. 

^rUhl'TT^l?'  ^""f^  Mo.  843,  844 Jcnk.  163:  pi.  9.  cites  $.C. So  x^titJUfsfn 

l^c^ii^^'  -^^r.«^/;H^  ^M^../^  againft  ohe  who  dSmcd  common  in  .  crruVWac 
S^nd  Jn^  .  I  f  •  u  i^  r  'TP**'^^""  ""^  '^*=  ^'^^P  ^^  Uv^^\vi.  which  camc  i^to  the  king',  hands 
KveXre^l?^'^'•'^'^'"*^'"i'^'^^^^      ''"^  had  aid  of  the  king  before  iffue  joined,  as  he  (h^l 

ekes  Ih   6  A    hi"  ^"'^'-f  ^  r  '  ^^P-.3..i3.  pL  35-  cite.  4H.  6 :  [And  the  margin  the^ 

«Ponth^Yj;;;nr  "^1^^  ^^^  '">•  b.pl.  4.tnd'.,.b.  pi.  7.  Tcbotb 

]^d  hi*  wJir^^n  ♦  'y  f  """'>  *P*i  °°'  ^"^»^^»  ^»t  ^hep  the  defendai,!  will  net  pia^  ia 
am,  tnis  writ  is  m  ♦  nature  thereof  fo  inrnrm  »h*  r«..,^  u^...  ;. l j  .    "  .'•« .. 


thci 
cafes 


u-ij ^1  ^    rt  ".  .-  I — /  -"j^j'^r^f.  WW*  «e  i^nnat  pray  m  am.  as  mcimiDent.  oaiixn.  cody« 

/&«  ""■>'  'f"'''"'''  J'<f '«« iftityjhal  procttd  rtgt  inccvfuUo.     Arg.  Mo  8a..  pt  u,8.  in  Cafe 
of  BrownJow  v.  fcop  and  Michel,  dti.  4  H.  6*8.   9  »'  6.  3.    !$  Aif.  S'  .Vh.  7   .^  i^ 

1ud«^6u„ff°l?,'  '"  '  P'^J'r^  ff'"  P"y  J?  "<»  °f  the  king,  and  the  »d  b«  gnnted.  now  the 
iro^d  «d  .^,K.  r"'!?  """'  P'°'«dend.  in  loquela  come,  unio  iheoi.  and  then  they  ma, 

s.Xdto5;d;L^"^?N:'i'"3nES'^  " ""' ^^'^^^^^ ^^' ? -"» «-'»' -•^ 

Sido'pr.  •  ^*  ^°J^  "^7^^  ^^etd,  that  where  the  king  eertijits  Uthejuf. 
citea  sl  C.'  ■  ''"■'  y  W^>  '/^^^  the  lands  arefeifed  into  bis  hands,  they  ought  to 
But  per  furceale,  notwithftanding  that  it  be  not  alledged  bj  either  partf. 
fr!L?tSr^-  ,And  per  Vamp,gc,  if  in  the  affife  "the  party  aUcSges  thaf  the 
plea  plead-  *»"<H  "^  ''^"^^  *"'°  ^«  ^a^^s  of  the  king,  and  it  is  found,  and 
[  277  ]  notwithftanding  thU  the  juftices  proceed,  and  after  they  have 
€dihtp,ny  procedendo,  and  give  judgment,  it  is   error,  becaufe  they  have 

kZthat  '^*  ^  p-^fif*^  in  loquelai  quod  fiiit  conceffiim  per  Cur.  Br; 
the  tene-     ^^or,  pU  8.  Cites  9  H.  6.  41. 


-.7.--  ;a— .  #A-*  *i      -        .X  ,    '       .J. ""6  •'•"»»'"  »t«cwwntj  were  in  me  nanoj  fff  ne  umjtm 

€mmaniing  them  that  they  ao  not  prccced  ngt  inconfulto  i  and  therefore  by  all  the  iiimc».'^they  Ci£ 
«ot  proceed  without  procedendo  ad  judicium ;  1,ut  it  is  agreed  thcre,^that  thcUk^ofTh^ 
wasiood,  notwithftanding  that  they  had  not  procedendo  in  loquela,  becaufe  KaoLrrWrr^ 

riiey  might  proceed  till  they  were  certified  by  writ,  that  the  tenements  wci«  in  the  h*ada  of  iW 
king.  Br.  Procedendo,  pi.  i.  cites  9  H.  6.  40.— Tcnk.  01  ol  So  cites  S.O  F  N  R  ,cr  m 
in  the  new  Notes  there  (bj  cites  S.  C.  .       •*         ^^'  ^    ^'    V  ^  ^'^^'  ^*  ^'  '^^  ^^^ 

^taini,  if  '*'*  '*^  tenements  were  fnfed  into  the  hands  W"  fhe  king  after  the  r^ 
die  land  be  covery,  iy  vtrtue  of  an  office,  and  demanded  judgment  fi  rece  in. 
AelfanTof  ~"^"J'° '  =1^  "^"^  fummoners  were  returned  warned,  and  ap- 
thc  king.  P^'«''»  ""f  the  tenant  fhewed  writ,  proving  that  the  lands  were 
they  fliau     IcUcd  as  above:  and  by  fome,  the  hands  of  the  jufUccs  arts 


ihkdf  fo  that  they  cannot  do  any  thing,  but  yet  at  the  laft  they  »«*  proceed 
were  Examined  de  bene  ejfe^  viz.  If  procedendo  came,  then  to  be  jurl/^r!^ 
in  force,  and  otherwiie  to  be  void  \  and  this  for  the  mifchief,  Difceit,  pL 
becaufe  if  the  fummonersand  vciors  die,  then  the  action  is  gone;  6-  «i^«»  Si 
and  in  writ  of  error  by  an  infant y  upon  a  fine  levied  within  age^  if        •  4^  * 
the  land  is  feifed  into  the  hands  of  the  king,  yet  they  (hall  exa« 
mine  die  age,  by  reafon  of  the  mifchief.    Per  Littleton.    Br. 
Difceit,  pi.  6,  cites  35  H.  6.  43. 

9.  In  ejeHment  of  land,  parcel  of  a  manor,  the  parties  were  s.  C.  cited 
at  ifliiC;  and  the  Jury  ready  at  bar^  a  writ  was  delivered  in  Court  Mo.^ai.p!, 
to  the  juftices,  reciting  the  attainder,  of  the  Duke  of  Norfolk^  aijd  ^  ^^f  t!^ 
Philip  Earl  of  Arundel,  for  treafon,  ^nd  alfo  an  office,  finding  Bariogton, 
that  the  faid  Duke,  being  feifed  of  the  faid  manor,  made  afeaff-  ^7^^^?™ 
ment  thereof  to  the  ufe  of  himfelffor  life^  wjth  feveral  remainders  in  ^^  £,^1^ 
/fli/,  remainder  to  his  own  right  heirs ;   and  reciting  alfo  another  Kcnt.«-— 
office,  finding  that  the  faid  Earl,  at  the  time  of  the  attainder,  was  ^'^^ft**^ 
feifed  of  the  remainder  to  him  and  the  heirs  males  of  his  body.  \^  iori?* 
at  that  time,  and  that  ejectment  was  brought,  apd  iflye  joined.  Coke  fa)i, 
&C.  commaqding  the  judges  not  to  proceed  regina  inconiulta ;  "  ^'o^^*  *■ 
it  was  infifled,  that  the  Court  was  not  to  delay  the  trial,  becaufe  whScTc- 
this  was  only  a  perfonal  afbion,  wherein  the  queen  could  receive  nam  or  JU- 
no  prejudice,  as  it  was  admitted  fhe  might  if  it  had  been  in  a  ^^^*°^  , 
real  a£bon :  and  fome  of  the  juftices  held,  that  there  is  no  differ-^  \^^  but  ™ 
tnce  in  reafon  between  a  real  and  a  perfonal  action  ;  for  if  the  queen  a  writ  de 
is  feifed  in  fee  upon  an  attainder  of  treafon,  and  makes  a  leafe  **°*>*™ 
for  life,  and  a  formedon  is  brought  againft  the  lefiee,  the  plain-  fuho  is 
tiff  Ihall  not  proceed,  becaufe  his  remedy  is  by  petition ;   but  in  brought, 
fuch  cafe  if  the  plaintifi"  fhould  proceed  to  trial  againft  the  tenant  ^^f^^ 
for  life,  and  evidence  ihould  be  given  to  the  jury  which  con-  tudgce,  and 
ccms  the  queen's  title,  and  a  verdift  fhould  be  found  againft  itappcarst^ 
the  tenant  for  life,  this  might  be  very  prejudicial  to  the  queen  Jjlauhe'^ 
in  another  trial  between  her  and  the  party  upon  the  fame  title,  caufeiinot 
and  yet  the  land  fhall  not  be  recovered  againft  the  queen  in  a  available  or* 
fuit  againft  the  tenant  for  life  5  and  the  reafon  is  the  fame  in  a  J"^^'* 
perfonal  action.     And.  280.  pi.  289.  Mich.  34  &  35  Eliz.  Bio-  Court- 
field  V.  Havers.  •  m^}^  » 

oilallow  the 
writ,  ap4  to  proceed  in  the  caufe ;  and  if  the  caufe  appear  to  the  Court  to  be  juft  and  taw- 
fal  (as  in  our  booka  it  appears  to  be),  and  not  brought  for  delay,  then  the  judges  ought  t» 

10.  In  ejeBment  ifliie  was  joined,  and  the  jury  ready  to  try  it,  S.  C.  cited 
and  then  a  writ  came  to  the  juftices,  forbidding  them  to  proceed  J^^"  ^^j'* 
regina  inconftilta,  in  nature  of  aid,  and  it  was  allowed  after  great  ii38.mCaie 
debate.    Mo.  421.  pi.  583.  Mich.  37, 38  Eliz.  B.  R,  Nevil  v.  of  Brown- 

XK^^ir^^^^  1-     J    J  J /'J  lowv.  Co» 

Barmgton.  AMicheK 

'         Cro.  E.  417.  Mich.  37  &  38  Eliz.  B.  R-  S.  C.  by  name  of  Sale  Leisilk  op  Nivil  t. 

£ AJt  A JVCTON,  where  the  cafe  was  thkt  defendant  was  /rntfn/  in  tail^  with  dners  r^*  p  q  -1 
.  waainders  tv€r^  the  reverficn  to  the  queen.     It  was  urged  thsitth's  waa  a  very  remote  caufe  L    ^7**   J 

io  have  aid,  and  that  by  the  Statutes  2  E.  3.  cap.  8.  <Sc  11  R-  3.  cap.  10.  judice  ought  not  to  be 
iMndertd  by  the  king's  writ|  either  under  the  girat  pr  petit  fcal,  and  that  therefore  this  wntlhaU 
|jiot  be  any  caufe  of  delaying  this  fuit ;  but  it  was  answered  by  Coke  an.  gen.  that  this  was  not  to 
tjkiby  Qt  kinder,  but  to  do  right ;  foj  it  is  neither  law  nor  juiUce  that  tlie  qu(<^  Ihould  be  pre- 
\  judiced 


jfudiced  in  her  inheritance  wkhout  being  made  privy,  which  ought-  to  be  hy  aid  pvsfsr,  oth^ 
wife  this  writ  will  be  granted.  And  the  jufticcs  heM  that  this  writ  ought  to  be  obeyed,  finer 
it  appears  here  (though  it  be  only  in  a  pcrfonal  adion)  that  the  queen  may  be  prejudiced  is 
her  title,  which  i«  recited  in  the  writ ;  and  here  trial  of  right  is  to  be  difculled  in  Chattccry* 
where  her  records  are  to  prove  her  title ;  and  £0  held,  that  they  oug^H  not  to  proceed  wiihoot 
a  procedendo. 

S.  c.  cited        I  r.  In  aftion  of  nva/ff  mfter  fpeciat  ver£Bfor  the  pUin^y  the 

«43.  pi***     ^l^^^'^  ^y  ^^U  reciting  that  Ae  being  feifed  of  the  landin  the 

1138.  in      declaration  mentioned,  by  letters  patent  granted  it  to  D.  and 

e*te  of        his  heirs,  rendering  rent ;    and  that  A.  Iwought  aftion  of  waft 

v.'cop  &     againft  D.  and  fuppofed  that  he  had  committed  waft  in  the  land 

Michel.       nrhich  he  held  for  life  of  A«  of  the  grant  of  the  queen,  to  the 

difherifon  o£the  faid  A.  commanded  the  juftices  not  to  proceed 

regina  inconfulta ;  whereupon  they  by  agreement,  after  argiw 

ihent  by  all  of  them,  furceafed  to  proceed.    Cited  And.  28 1> 

282.  pi.  289.   in  Cafe  of  Blofidd  v.  Havers,  as  Hill*  ^  Biz. 

Arden  v.  Darcy. 

(B)    In  what  Cafes  it  fhall  be  granted  i    Wiihoa 

Writ. 

([I,  I  NayaW^atf/0»/£fA^^  againft  a  prior,  if  the  AiMuml/i^^ 
^  the  releafe  of  the  anceftor  of  the  demandant  to  hb  predecef 
jbr,  to  which  the  demandant  fays  that  the  predeceffa-  had  ttcibtMg  at 
the  time,  &c.  upon  which  they  are  at  ifllie,  and  at  the  day  that 
the  inqueft  comes,  the  king's  fci^eant^«i;i  tie  charter  rfH.  I.  by 
which  he  had  given  the  land  to  the  predeceflbr  of  the  prior  and 
his  fuccefibrs  in  frankalmoign,  ita  libere  ficut  corona  illod  tenuity 
and  demands  judgment  if  the  kine  not  conftxlted,  &c.  yet  the 
inqueft  fhall  be  taken,  and  if  it  be  found  for  the  demandant,  h^ 
ihall  recover.     7  R.  2.  Aid  of  the  king,  62.  Adjudged.] 

[2.  In  an  aftion  by  an  abbot  againft  the  bailiffs  of  SoutbaBBp* 
ton,  for  taking  of  to/l  again/l  the  kin^t  charter  to  he  free  of  toUy  &c* 
and  the  bailiffs  fay  that  they  are  the  farmers  of  the  king  of  the 
vill  of  Southampton,  and  that  they  have  Been  feifed  cfthetoBd[ 
the  faid  abbot  always  iince  the  faid  charter  of  exemption>  upon 
which  they  are  at  ifucy  et  quia  videbatur  eifdem  auditortes^ 
quod  ad  captionem  pnedi£be  inquifitionis  ip(o-domino  rcge  in* 
confulto  pro  eo  quod  idem  dominus  reaC  quafi  pars  ejufdem  ib* 
quifitionis  effe  videatur  <aim  prsedifti/  ballivi  nihil  habeanf^  nifi 
nomine  ipfius  domini  regis  in  praediif^o  Theolonio  capiendo  pro- 
cedere  non  debuerunt  dedecunt  diem  partibus  praediftis  &  etiasi 
juratoribus  conun  ipfo  domino  rege  &  eju«  coniUiOj  fuch  %ixf^ 
&c.] 
'*•"*— "^      [3.  In  an  aftion  by  the  Bifhop  of  Winton  againft  Henry  Hofc 
*  FoL  398.^  yj^  #  chafing  in  his  chafe^  as  mnifier  of  the  king^  againft  the  cxprcfc 
charter  of  the  king,  the  defendant  claims  to  chafe  thcrc^  as  i»* 
cident  by  cuftom  to  his  place^  as  conftable  of  a  caftle  of  the 
and  fays  tbat  he  has  ufedto  chafe  there finee  the  faid  charter^ 

whk^i 


Sejo^  3[ttC0n(ttlta»  ^279 

vrf^di  they  are  at  iffiuy  et  x^m.  videtur  curiae  quod  inquiCtio  kla 
domino  rege  inconfulto  tarn  propter  chartam  ipfius  domini  regis 
porreAaiin  quun  nemo  per  mquifitionem  patriae  vel  alio  modo 
jadicare  debet  niii  foius  dominus  rex,  quam  ratione  ballivas  *  pra^- 
di^lacy  qux  eft  ipfitis  domini  regis,  &  ad  quam  prsedi^us  deftn« 
dens   dicit  pr^i£bm  libertatem  pertinere,  didmn  eft  partibus  * " 

quod  (equantur  verfus  dominum  regem  quod  prsecipiat  procedere 
abd  prsedi&am  inquiiitionem  capiendam  fi  voluerit  vel  quod  alio 
modo  iaciat  voluntatem  fuam  in  loquela  prsedida,]     , 

[4.  z8  £•  I.  Liber  Farliamentomm  15*  Dominus  rex  pneci-» 
pit  jttfticiarib  fiiis  de banco  quod  cum  viduct  poft  mortem  virorum 
{xMOtsaa  petttnt  dotem  fuam  per  breve  domini  regis  coram  ipiis  ju& 
ticiariis  de  terris  &  tenementis  quae  fuerunt  virormnfuorum  in  nuh» 
iiu  domini  regis  exiftentibus  nomine  cu/loSa  ratione  minorum  aeta- 
tum  hsredum  virorum  fuorum  praediAorum,  &  etiam  cum  tales 
haeredes  fie  in  cuftodia  domini  regis  exiftentes  vocati  fuerint  ad 
warrantiam  in  plaato  dotif,  quod  iidem  jufticiarii  in  placitis  illis 
procedant  fecundum  legem  communem  regni  8c  quod  partibus 
joftitia?  faciant  complementum  ac  fi  haeredes  illi  efient  in  cuftodia 
alterius  perfonae  extranex  hoc  Hon  expoftato  quod  ipde  loquan-* 
tur  cum  domini  rege,  &c.] 

5.  When  the  parties  come  in  chancery,  if  any  Intcreft  can  be  A  rcgc  in* 
Oievm  in  the  king,  although  it  be  entered  that  it  was  only  z/ur-  ^°y  ^^3. 
ntije^   yet  a  procedendo  fhall  not  be  granted  till  the  king's  title  v/ardea 
be  difcufled.    F.  N.  B.  i  eg.  (F.)  in  the  new  notes  there  (b).       «/^«  the/ug^ 

firangtr  to  the  pkai  a^  amcuj  furia,  upop  cap(c  fhcwn,  that  the  king  may  have  prejudice. 
Tcnk.  97.  pL  89. 

6.  If  tide  a^^ears  for  the  king  by  examination  of  tie  efcheatoTy 
the  juftices  ought  to  furceafe.  Arg.  Mo.  843*  pU  1 138.  in  Cafi: 
of  Browntow  v.  Cop,  &  Michel.— —Cites  1  H.  7.  29, 

(C)  In  what  Cafes  it  lies  j   Counferplea. 

[l.  ¥N  aftion,  if  the  tenant  fays  that  the  ling  is  tenant  of  the  landy 
"*  and  demands  judgment  rcge  inconfulto,  &c.  it  is  no  good 
irmmterplea,  that  the  king  is  not  tenant'^  for  this  conufance  has 
fettled  the  inheritance  in  the  kmg.     8  H,  4. 14.  b.] 

£2.  Bitt  in  affife  againfi  twoy  and  he  who  is  not  tenant  pleads  this 
fUa,  there  this  is  a  good  counterplea }  for  there  his  conufance 
can  fettle  nothing  in  the  king.    8  H.  4. 14.  b.^ 

f  3«  If  it  e^pears  to  the  Coart  that  the  king  basfetfedxht  land  nmth* 
ct^  title^  the  rege  inconfuUato  fhall  not  be  allowed.  Co.  9.  Jnne 
fie£»gfield^  1 6.  (Yet  note  that  the  party  is  put  to  petition  by 
liich  ^urej] 

f  4*  h  qHye^  if  the  tenant  fets  forth  a  patent  ofthedutchy  land  of 
I«ancafter^  lifi^  the  reverjnn  to  the  king,  yet  the  aflife  ihall  be 
tAen  I  (for  as  to  this  land  he  is  but  as  a  common  perfon.)  1 1 

5-R 
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9.  C.    Ar- 

S138    aiMl 
£»y»  the  par- 
ties accord- 
ed, and  Mi- 
chel was 
fwom  into 
the  office ; 
■iidtheki:.g, 
jgram^d  a 
privy  feal 
that  he 
>rould  never 

L  280  3 

inake  an- 
other grant 
of  any  other 
branches  or 
'inembert  pf 
•fficei. 


Aeff  e  Sincoitfttlto; 

5.  B.  brought  q/Jlfe  of  the  office  of  making  Juperfedeaii^  iirluch  A« 
claimed  by  patent  of  the  king.  A  writ  reciting  the  grant  vnn 
fent  .to  the  juftices  not  to  proceed  rege  inconfuho  1  it  was  infifted 
that  becaufe  the  writ  cvntaitied  no  title  to  the  king  of  the  thing  ia 
deifiand,  nor  any  prejudice  which  might  happen,  the  jufticei 
ought  not  to  furceafe  ;  and  that  the  writ  is  founded  upon  a  void  pa* 
ttnty  and  therefore  not  to  be  allowed ;  ift»  Becaufe  this  is  a  new 
office,  as  appears  by  the  words,  creamus,  erigimus,  ccmftituimus, 
in  the  patent,  and  which  fays  that  de  caetero  it  fhaU  be  am  office  \ 
2dly,  Becaufe  to  this  new  office  is  annexed  an  ancient  thing, 
yiz.  the  ancient  fees,  and  if  this  office  had  been  granted  without 
fee  it  had  been  void,  and  the  fuit  ihould  not  be  ftayed  byfoch 
writ ;  for  the  party  could  have  no  benefit,  nor  the  king  any  pre* 
judice  by  it.  See  Roll.  Rep.  18 8.  Pafeh.  13  Jac.  and  ibid.  2o6» 
Trin.  13  Jac.  and  ibid.  288.  HilL  13  Jac.  the  arguments  inthd 
Cafe  of  Brownlow  v.  Mitchell  &  Cox*  Adjomatqr, 


(D)     Procedendo  in  Loquela.     What  will  be  good 
Caufc  to  deny  it  in  Chancery. 

If  it  ippeari  [  i ,  yp  aid  be  granted  of  the  king  for  2,  certjiin  caufe,  if  in  chancen 
^y^iYit'  ^'^'-f  ^^'l/^  appears  not  goody  yet  if  it  appears  to  the  chanceC 

king's  writ,  lor  that  thcTC  is  any  other  cauje  by  nohich  the  king  has  rights  it 
Ac.  that  the  ^iii  not  grant  a  procedendo*    3  IL  6. 6.  Nor  ought  it,  4  H.  d, 

(claims)  Hi-    *9-J 

tcrcft ;  and  if  it  be  Mfter  vrrdiff,  the  juftices  (hall  not  give  judgment ;  contra,  if  it  be  only  a  nnd* 
or  barefurmife  of  the  party  ^  de  hors ;  but  fee  3  H.  6. 6.  Aid  not  to  be  granted  in  trej^fs^  witha^ 
fraytr  of  the  party,     F.  N.  B.  153.  (F)  in  the  new  Notes  there  (a)  cites  ti  ff.  ^  71. 

Ifthetenant  [2.  U  the  tenant  has  aid  in  nature  rf  voucher  of  tie  king^  and  in 
myraS***  Chancery,  upon  pleading,  it  appears  that  the  demandant  bos  not  oaf 
of  tithing^  right  to  recover,  no  procedendo  fhall  be  granted;  txit  a  writ 
1-  m\mt0y  fhall  be  diredled  to  the  bank,  quod  ^fuperfedeant  omninOf  andnp- 
♦F0L399.   ^^  ^j^ig  5j.  £h  jii  i,g  awarded  in  bank,  that  the  tenant  fhall  go  ffiw 

V«->»      ^'^'    3?  E-  3-  14.  b.] 

of  the  xtmrroflt^j  the  warranty  Jkail  he  tried  in  the  Chanceryt  and  a  writ  flull  be  fi 
C.  B.  to  take  the  enqueft;  but  f/thcy  plead  in  Chancery,  and  there  it  appears,  that  the 
snt  has  right,  the  king  (hall  not  have  a  writ  to  C.  B.  reciting  the  matter,  and  commanding 
to  fuperfede,  dec  becaufe  ^K^faini^/U//  be  there  given,  fuod  tenens  eat  indejiae  die,  F.  N.  &  !$> 
(E)  in  the  new  Notes  there  (a)  cites  3S  £.3.  14.  And  per  Thorpe  there,  the  right  fhaB  aot  h% 
tried  in  Chancery,  but  in  cafe  where  the  hinf  has  the  reverjiont  and  the  parfon  may,  but  dq^i  'aot» 
pray  in  aid,  &c.  38  £.  3.  19.  and  therefore  if  the  king  has  a  releafe  of  the  annnity,  and  pleada  i^ 
It  mall  not  be  brought  into  Chancery ;  for  the  aid  is  granted  only  to  maintain  or  fyppott  the  pnr<^ 
fon,  although  he  pleads  it.  19  H.  6.  per  Newton,    ^ce  13  H.  ^  3. 

ItkMears  '  [3,  Ifaid  be  granted  of  the  king  where  it  ought  not^  as  in  aa  ai» 
•*^S,*  ^^  *f  ^^^  bailey  fays  that  a  leafe  was  made  tq  his  mafter  for  life, 
that  the'  the  remainder  to  the  king,  upon  which  he  has  aid  of  the  kiagi 
lands  are  though  the  aid  ought  not  to  be  granted,  yet  a  procedendo  QvA 
the  king'a*    ^^^  ^  granted  out  of  the  Chancery  before  the  title  of  tie  U^  bt 


i 

•  ^Mtied-,  for  any  "one  may  flicw  any  other  matter  to  prove  the  ^an^*.  •''  '^ 
title  of  the  king.     8  H.  7.  u.]  .   tL*cfo?rt^ 

I  if  pleading  orjktwipg  cfike  party,  thit  the  king  hath  intereft  in  the  Und,  or  (hall  lofe  rent  or  icr* 
I      ticc,  there  the  Court  ought  to  uay  until  they  have  from  the  king  a^proctd  ndo  in  loquela;  and  if 

file  procedendo  be  direUed  unto  any  of  the  judges  to  proceed,  it  is  good,  although,  it  be  nof  du 

Ifeded  mt»  tkem  alL     1^.  B.  153.  (Fj 
*  In  affiCe  by  the  teBtwtony  of  the  efchcaiofy  or  by  affirmance  of  the  affife  in  another  turit*  F.  N.  B. 

153.  (F)  in  the  new  Notes  there  (si)  cites  11  H.  4.  39. 5.  P.  Roll.  Rep.  ^07.  in  the  Ctie  tf 

Browik>w  V.  Mitchdl,  dteS  9  H*  7. 10. 

[4.  If  jft/be  granted  upon  a  leafe  made  by  the  king  dated  the  2tth 
tfjane^  and  the  proceeding  fappo/es  iTi^^  leafe  to  bear  date  the  20th 
of  Jane,  thb  writ  does  not  give  any  warrant  to  the  Court  to  pro- 
ccci    26  E.  3I  32.] 

5.  In  prdcipe  quad  reddat  the  tenant  had  aid  by  reverfiony  now  , 
Bpon  this  Xhc  grant  Jball  be  difcttjfedtin  the  chancery ^  and  Hvhen  it  is 
tried^  and  the  patties  at  ijfue^  there  procedendo  ad  captionem  inqittfi"  [    28 1    1 
^nisjball goto  the  bank,     Br,  Procedendo,  pL  5,  cites  38  E.  3. 

tf.  In  dower  the  tenant  vouched  an  infant  in  ward  of  the  king^  and 
demanded  judgment  rege  inconfulto,  and  day  was  given  ad  inter* 
loquendum  cum  rege,  and  after  came  procedendoy  and  the  infant 
tfpeared  and  pkaded  in  abatement  of  the  voucher y  becaufe  the  king  had 
granted  the  ward  before  the  voucher  ^  &c.  And  per  Mowbray,  where 
procedendo  comes  upon  fuch  writ  rege  inconfulto,  he  fhall  not 
proceed  to  the  judgment  but  only  in  dower.  Br.  Aid  del  Roy^ 
pi.  18.  cites  46  £•  3.  19* 

7.  If  the  king  by  his  writ  certifies  to  the  juftices  thai  the  lands 
^efdfed  into  bis  bands ^  &c.  then  they  fliall  ftay  until  the  writ  de 
procedendo  in  loquela  be  afterwards  fent  unto  them.     F.  N.  & 

(E)    Procedendo  ad  Judicium.     What   will  bcf 
good  Caufe  to  deny  it  in  Chancery, 

\  ['•  TFupon  oi^grs^ed  by  the  king,  a  procedendo  in  loquela  be  granted  upon  aidef 
I         ^  out  of  the  Chancery,  though  title  after  appears  to  the  Court  for  the  king^  or 
f  the  demandant  to  recover,  yet  he  ihall  not  have  judgment  before  a  P^^'^  **=• 

Socedcndo  ad  judicium  comes  to  the  Court,     7  R.  2,  Aid  del  il^gf  h!^* 
oy.  61.J  fttito,  &c. 

I  the  proce- 

I  todo  (haU  be  in  haueta  after  the  caufe  of  aid  examinedj  but  not  procedendo  ndjudicwmt  unlefs  im 
I  ^^  ^  dower  9niy',  for  there  aftT  the  aid  granted  and  e:tamincd  the  procedendo  (hall  be  ad  judi- 
[    ^Sxua  yioT  the  caufe  of  the  dower  fhall  he  ^fcMff:d  in  the  Chancer^  before  the  procedendo  granted.     B*. 

\    ffraecdrndo,  pL  a.  cites  46  E.  3.  15.  S.  P.  f.  N.  ».  153.  (Ej  in  the  new  Note*  there  fa$ 

[  citfs  46  £.  3  39-  And  adds*  that  n  all  pUas^  kut  thofe  of  Jower,  where  aid  of  the  k^ng  is  granted* 
Adt  is  a  cUvSt  of  quod  non  procedant  ad  judi  ium  rege  inconiolto ;  and  fays,  nota,  that  theic 
Au^hft  to  be  in  tbe  procedendo  in  dOwer  an  expreft  ilavfe  to  proceed  to  judgment,  otkerwifc  if  tbe 
yfnt  ojily  commaads  to  do  right  reafon^  judgment  (hall  be  given,  and  citea  26  £.  3.  58  — 5.  F« 
Sr.  Aid  dd  Roy,  pi    18.  cues'  46  E.  3.  19. 

|f  any  man  prayt  in  aid  of  the  king  in  a  real  ailionj  and  the  aid  is  granted^  h  (h^  be  awarded, 
;  ftk  kcjiu  unto  the  king  in  Chancery,  and  the  juftices  in  C.  B  /hull flay  until  the  writ  of  procedemio 


28i  XUge  3lncottQfltOi; 

[t.  th  quare  impedit  by  the  king,  if  the  king  £»mmanitiy  mi  mi 
ta  proceed,  and  after  the  king  fends  to  the  Court,  that  the  defmd' 
ant /ball  have  the  effeB  of  his  prefirttment,  the  defendant  fEall  have 
jucfgment  to  have  writ  to  the  bilhop  without  other  authority  to 
give  judgment ;  for  this  cannot  be  any  prejudice  to  the  kmg; 
for  in  every  judgment,  where  he  is  party,  his  right  is  favcd. 
1 8  E.  3.  57.  Adjudged,] 

[3.  In  qffife^  if  after  the  procedendo  in  loquela,  an  ijffiu  he  tried 
for  the  plaintiffs  yet  when  the  tranfcript  of  the  record  comes  ima 
Chancery,  if  iV  appears  that  the  trial  is  not  gp^d,  becaufe  the  venm 
nuas  not  well  awarded,  the  procedendo  ad  judicium  fhail  not  be . 
granted.     i3H,4. 3.] 

4.  A  procedendo  ad  judicium  was  quod  adfinalem  difcujfaiem 

procedant,  and  thereon  the  judges  gave  judgment.    F.  ^f.  B^  153. 

(£)  in  the  new  notes  there  (a)  cites  29  K  3.  la*  &  3  £•  3.  3. 

But  Brooke       5.  In  aid  prayer  they  proceeded  to  judgment  mfcirefaaast9 

8H*      I     ^^^alletters patents  upon  procedendo  in  loquela,  and  no  procc- 

that  after*   deudo  was  ad  judicium.  £«-.  Procedendo,  pi.  3.  cites  7  H.  4.33. 

procedendo 

the  tenant  (aid  nothing,  and  it  was  faid  that  the  plaintiff  fucd  procedendo  ad  jndicuiiB,  ini 

had  judgment*    Br.  ibid. 

[  282  ]  (F)  In  what  Cafes  the  Juftices  may  proceed  Rcgc 

Inconfulto. 

In  d&fe,  if  I .  I N  affiie,  the  tenant  faid  that  the  efcheator  badfeijed  the  land  in 
^ke^RrP^  the  king's  hands,  judgment  whether  rege  inconfulto  J  the 

AilJiges  tiuu  efcheator  ihall  be  thereof  examined,  and  if  it  be  true,  they  fhail 
tketenfmentt  fue  to  the  king,  and  the  efcheator  fhall  fhew  cauie  of  the  fdfure.; 
Vinir'*!  ^^'  ^^^  ^^  ^^^  efcheator  feifes  without  cauie,  ailife  lies  againft  him, 
hands,  and  vid  in  the  af&fe  againft  him  it  fhall  be  tried  whether  he  lol 
it  is  found    caiife  or  not,  and  u  the-  caufe  be  true  or  not.     Br.  Affile,  pL 

^"o^    257.  cites  ,4  AC  7. 

the  efcheator,  the  party  (hall  fue  to  the  king,  and  the  julUces  ihaU  fmceale,  and  ^  if  thn^ 
proceed  it  Ihall  not  hind  the  kinc ;  hut  yet  they  (hall  ceafe,  hccaafe  evidence  may  be  fouv 
againft  the  king  by  the  iifue ;  and  if  it  be  alledged  that  the  tenemenu  are  id  the  king's  hands,  tod 
yet  the  julUces  proceed  without  procedendo  in  loquela,  it  is  error ;  per  Vamp^.  And  it 
teems  there  that  they  •ughtjirjl  to  have  prtKtdend»  in  ic^uela^  and  after  a  pnccdend^^idjwdkmm^  Bi. 
Afii^^i  pK  3*  citei  9  H.  6.  40ii 

2,  Where  the  king  has  any  interefi  they  fhall  not  proceed  tiB 
the  king  be  confulted,  which  was  affirmed  by  feveral.  Br.  Aid 
del  Roy,  pL  10 1.  cites  i  H.4.  lo* 

3*  Re-<Kttachment,  if  the  king  certifies  to  theju/Kas  at  affife,  tid 
the  tenements  arefeifed  into  bis  bands,  commanding  them  not  to  iptp» 
ceed  rege  inconfulto,  they  ought  to  furceafe,.  notwithfhnding 
that  no  party  alledged  it;  perPafton,  quod  fak  coKKcSRxau  Br. 
Affife,  pL  3^.  cites  pH.  6.40. 

For  more  of  Ktff  3lnC0llftiltll  in  general,  fee  jiQS  «ri|l 
lUlISi  mi oU^rproper Titles. 

(A)  KnJBicipi 
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t.  ^Arm^tf  cap.  pNACTS,  That  a  memorial  of  alidads  and  ^*  "^ 
^f.i.       ^  conveyances  made  after  the  2gth  pfSept.  1 704,  puiS^fo^ 
mid  of  all  wills,  &c.  made  in  the  Weft-Riding  of  Yorkfliirci  may  of  lands  in 

U  regifiered.  whcl^A? 

&  2>  3^  4»  S»  6.  Regifter^i  office  to  he  kept  at  Wakefield.     Di-  "^dpZck^fir 
Tiffs  bow  tie  rigijler  is  to  be  tUQed^  and  when  and  what  is  to  be  having  no^ 
done  during  vacancy  by  death.  ^^'  ^^^ 

5.7.  Memorials  of  wills  to  be  under  hand  and  feal  of  one  of  chafi^  hut 
the  divifeeSy  bis  guardian  or  truflee,  attejied  by  2  witnrffes,  one  ^hat  it  war 
whereof  fiail  prove  on  oath  the  figning  and  fealing  fucb  memorial,  "?  woafo* 
which  oaths  the  regijler  is  impowered  to  adnunijicr.  ankpurchaf. 

S.  8J  Memorials  Jhall  contain  the  day  and  y$ar  of  the  date,  the  ed  the  fam« 
namis^  additions  and  abodes  of  the  parties  and  witnejfes,  tho  heredi--  !.^^^* 
iamentSy  the  places  where  fuch  hereditaments  lie,  that  are  thereby  chafe  rtgif- 
coMveyed,  or  devifed\   and  the  deed,  conveyance,   or  will  fball  be  ^"^^  yet  it 
prodmced  at  the  time  of  entering  the  memorial ;   and  the  regijler  fhall  ^^'^'^^^ 
thereon  indorfe  a  certificate  of  the  day,  hour,  and  time  of  fuch  entry  having  no* 
and  the  page  where  entered ;  and  the  regifier  or  deputy  Jhall ftgn  fuch  'Jcc  o?  the 
certificate,  which  Jhall  be  allowed  as  evidence  \  the  page  of  re^ijier  chafcf^thV 
hook,  and  the  memorials  entered^  Jhall  be  numbered,  and  the  time  off   283   1 
tie  day  when  regijlered,  entered  in  the  margin  of  the  regijler  and  it  was  not 

memorial.  w^'^T^' 

S.  9, 10,  II,  12,  13,  14,  15.  22.  Relates  to  theregifters,  t!fc.  ^dUiarhU 

^tb  and  fecsarities,  times  of  attendance,  fees,  and  penalties  on  mif  {getting  bis 

behaviour.  ®r^  PFr 

S.  J  6.  Tlisaa  not  to  extend  to  copyhold  or  leafehold  ejiates,  at  rc^Sered 

rack  rent  net  exceeding  21  years  where  the  aStual  poffeffion  goes  with  zoos  a  frauds 

S.  1 7.  Manors,  lands,  ^c.  to  be  but  once  named  in  the  memorial,  \e^  ^^^ 
tic.  where  there  are  more  writings  than  one  for  mating  the  convey^  only  to  give 

^ftue^  tstc  ^"tsr 

S^  1 8*  A  memorial  of  deeds,  Vc.  made  in  London,  or  other  ^ce  might^  ^ 
40  milosdifiant,  which  concern  any  lartds  in  the  IVeJl^Ridingy  may  otherwire» 
he  regijlered  on  affidavit,  and  the  regijler  to  give  certificate  there*  JJJ^*^*"*'. 

npon.  ^  ^  ^  giftry,  be 

&  19*  Ptanjhes  forging  or  counterfeiting  memorials  or  certificates,  in  danger  of 
and  perfonsforjwearing  them/elves.  ^^onby 

Sm  20*  Memorials  ^  wills  entered  in  6  months  after  death  ofeU^^  prior  pu^* 
mjer  d^ssg  in  England,  bfc*  or  in  ^jf^ttrs  after  his  dying  beyond fea^  chafe  or 

fa  ie  valid.  wSaTJSy 

S.  %U  Ineafe  a  devifee  by  fome  inevitable  difficulty,  without  his  are  in  bo 
voil/kl  megUB,  be  di fabled  to  exhibit  a  memorial  within  the  times  be*  ^°ger  of 
fore  /imited^  then  the  regijlry  thereof  in  6  months  next  after  attain-  ttN^^^ 

mens 


S,  3C*  In  all  deeds  of  bargain  andfaUj  to  bi  inrolled  in  purfuancp 
cfthu  a^y  whereby  any  eft  ate  of  inheritance  infee^ftmpU  is  limited 
to  the  bargainee  and  his  heirs,  the  words  grants  bargain  and  fell, 
Jhall  be  adjudged  an  exprefi  covenant  to  the  bargainee,  his  heirs  and 
ojjigns,  from  the  bargainor  for  himfelf  his  heirs,  executors,  and 
adminiftrators,  that  the  bargainor  was  feifed  of  an  indefeafble  eftati 
in  fte  free  from  incumbrances,  {rents  and fervice  due  to  the  Urdofthi 
fu  excepted)  and  for  quiet  enjoyment  a^ainji  bargainor,  his  heirs  aftd 
ojfigns,  unlefs  limited  by  exprefs  words  contained  infuch  deed,  and  that 
the  bargairee,  his  heirs,  executors,  adminiftrators  andaffigns,  may  in 
ana&ion  aJKgn  breaches,  as  iffuch  covenants  were  exprefsly  inferted. 
5.  3 1 .  Every  leaf  of  the  regifter 'books JhaU  befigned  by  two  juftices 
of  the  riding  appointed  at  the  general  quarter'fejjions^  and  an  entrf 
thereof  from  time  to  time  Jhall  be  made  by  the  clerk  of  the  peace  in  the 
order-book  of  the  fejfons,  and  ftgned  by  the  juftices  thatftgn  the  fV- 
gi/ier-hooks,  and  an  entry  Jhall  be  made  and  ftgned  as  aforefaid,  of  the 
number  of  the  f aid  books ^  and  bow  called  or  marked^  and  how  many 
pages  each  contains. 

S.  33*  This  da  to  be  deemed  a  publick  a&. 
S.  34.  From  2i)th  September  1708,  all  the  provifions,  claufes,  fcff. 
in  this  a^,  and  'contained  in  the  above  recited  ads^  toMJfeEl  all  ho* 
nours,  manors,  cffr.  within  the  Weft  Riding,  as  if  the  fame  wen 
inferted  in  the  faid  aSis. 

4.  7  Ann.  cap.  10.  Another  like  aif  made  for  the  public  regifter" 

ing  of  deeds,  conveyances,  and  wills  f  and  other  incumbrances  which 

Jhall  be  made  of^  or  that  may  affeQ  any  honours,  manors,  lands 9  tene* 

ments,  or  hereditaments  within  the  county  ij/"  Middlefex,  after  the 

l^h  September  1709. 

Prmided  not  to  extend  to  copyhold  or  leafes,  Isfc.  [as  in  the  other 
a&s^  or  to  any  the  chambers  in  Serjeant* s- Inn,  the  inns  of  court,  or 
inns  of  chancery. 

Judgment,  Jlatute,  or  recognizance,  other  ihanjiicb  as  Jhall  be  en'* 
tered  into  in  the  name,  and  upon  the  proper  account  of  his  majefty^ 
his  heirs  and  fuccejfors,  Jhall  effe^  or  bind  any, honours,  &c.  being  in 
the  faid  county,  but  only  from  the  time  that  a  memorial  offuch  judge* 
ments,  &c.  Jhall  be  entered  at  the  faid  regifter's  office,  as  by  the  faid 
aH  is  direHed. 

5.  8  Geo.  2.  cap.  6,  Another  like  a3  was  made  for  the  public 
regiftering  of  all  deeds,  conveyances,  wills,  and  other  incumbrances 
that  Jhall  be  madlt  of,  or  that  may  affeSl  any  honours,  lands,  tenements^ 
or  hereditaments,  within  the  North-Riding  of  the  county  ofTorkp 
aftirtbo  zgtb  day  of  Sept.  1736. 


Vofc.XVin.  Z  X^^tsxirii, 
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I.  npHE  Court  would  not  rehear  a  caufe  after  decree Jgneiatii 
^    itirolledy  notwithftanding  the  faid  caufe  had  been  opened 
iince  tlie  inrolment  in  order  to  rehearing,  and  difcharged  the 
order  for  rehearing.     2  Chan.  Rep.  361.  Coltman  v.  War. 

2.  A  plaintiff  in  a  bill  of  revivor  omitted  making  the  tvife  apartj^ 
who  before  was  a  defendant  with  her  hufband,  and  where  the 
hufband  claimed  only  in  her  right  \  but  becaufe  ieveral  nuhtms 
nvere  afterwards  made  in  her  name  in  the  fuit)  and  a  commijknvas 
executed  in  her  name  iince  the  decretal  order,  and  named  her  ie» 
fendant  in  the  title  of  feveral  orders ^  and  the  order  was  confirmed } 
[   185  3  this  omiilion  was  held  to  be  no  caufe  for  a  rehearing,  the  de- 
fendants having  made  her  a  party  by  the  proceedings,  and  all 
having  fubmitted  to  it^  her  name  muft  be  ufed  as  a  defendant 
throughout  the  caufe.    Chan.  Rep.  252.  16  Car.  2.    Peachy  t. 
Vintner.- 

3,  Rehearing  granted  on  fuggeflion^  that  fpecial  matter,  dif- 
dofed  in  the  replication,  came  not  in  within  time  fo  as  to  be  exa- 
mined to  and  put  in  iffue,  and  that  the  now  defendant  had  dif- 
covered  full  and  ftrong  proof.  But  Finch  C.  took  notice  how 
dangei;ous  it  would  be,  if  after  publication  paffed^  and  people 
feeing  where  a  caufe  pinched^  they  fhould  then  be  at  libaty 
to  look  out  witnelTes  to  boulder  up  the  faulty  parts  of  didr 
caufe.  Vcrn.47.  Pafch.  1632.  Jones  v.  Purefoy. 
On  a  re-  4.  Upon  the  plaintiff^ s  petitioning  to  rehear,  the  caufe  is  open  as 

*A?«  "w  "^  *°  '^^  '^^^  ^"^  ^^^y  ^^^  S^'^'  **'''*  refpeSl  to  the  defendant ;  while 
ifititdbut  in  refpeft  to  the  plaintiffs,  it  is  only  open  as  to  thofe  parts  of  it 
u*hat  is  pe-   complained  of  in  the  petition.     Per  Lord  C.  Cowpcr.    Wms's. 

Tllni        ^^P-  3^^'  ***^^'  ^7^5-  "^  ^^^^  ^^  Rawlms  V.  Powcl. 

Sel.  Chan.  Cafes,  in  Lord  King*i  time,  laTrin.  it  Cco.  1.  i725.~CoIchcfier  v.  Cokhefiw. 
S.  P.  Ibid.  24Trin.  11  Geo.  i.  And  if  all  do  not  petition,  thea  it  is  open  to  the  pedocKis 
only.    Hayward  v.  CoUey. 

5.  No  proofs  to  be  read  at  a  rehearing  that  were  net  read  at  the 
frfi  hearing.  MSS.  Tab.  cites  fch.  23. 1706.  or  1^26.  VTiUiams 
V.  Lane. 

For  more  of  SUgffirillg  in  General,  fee  Xettltlb  and  other 

Proper  Titles. 
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(A)     Relation. 

[  i  I F  a  man  dkspoffifediofceTUtm  goods f  and  after  ajlranger.  tales  For  thU  b 
*  ^Afffi  zm^/rt7fiv^/xtIieinto.Iiis  own  ufe,  and  then  adminiftra.  ^oi>unifiaJi 
tmi  is  granted  ta  J.  8.  this  adminiftration  (hall  relate  to  the  *  death  JJ^'^^fcut 
of  the  teftator^  fo  that  J.  S.  may  maintain  an  adlion  of  trover  relations 
and  converiion  for  this  converfion  before  the  adminiftration  J*";?"*^^^*^ 
granted  to  him.    Trin..    lo  Car.  B.  R.  hctvroicn  Lock/mitib  and  ri^ht  iegJfy 
Cr^^// adjudged,  this  being  moved  in  arreft  of  judgment,  after  hefted  in 
vcrdia  for  the  plaintiffi     Intratur.  Hill.  9  Car.  Rot.  729.]  .  ,  -  Z^n^J/' 

ieaik  oftke  imteJiaU  and  tkt  .commijion  of  adminiJJ ration.  As  19  cafe  of  rent  due  to  intejiate,  and  then 
the  goods  of  the  tenant  are  taken  in  execution  ^  and  then  after  the  tnoney  levied,  iaminiftraiion  is 
graxurd  to  J.  S.  the  Court  of  B#  R.  denied  to  make  a  rule  on  the  (heriff  to  t>ay  J.  S.  a  year's 
rent  outof^^the  ]e\'ied  money,  purfuant  to  the  SAnn.  14.  Arg.  G.-  Equ.  R.  ftaf.  eites  4  Geo.  a. 
Waring  V.  Dewberry.  •  - 

*  S.  p.  Br.  Relation,  pi.  15.  cites  36  H.  6.  S.—^S.  P*.  by  the  opinion  of  the  CouA.  Br.  Re- 
lation, pi.  89.  cites.  1 8  H.6.  22.  and  Fitzh.  Adminiftr.  a.  S.  P.  jbid.  pi.  34.  And  there  the 
adminiftrator  may  kan  aliion  tj  trefjtafs  agtf^  fl  hia  who  meddles  xvitk  the  g9odsieforet  wuithout  au^ 
iharity.  But  contra  again fi  thefifvant  oj  tht  ordinary ;  for  he  meddled  iy  OMthority^  in  refpedl  of  the 
admiiiiftraiion ;  cites  S.  C.-^Ibid.  pl«  46.  cites  S.  C. 

[a.  If  a  man  feifed  in Jee.  of  Izndf  grants  to  the  king  injeeiydeed  Hob.  220. 
and  after  the  iing  before  tbe  /aid  deed  is  in  rolled^  regrants  it  to  liim  E    ^86    J 
in  fee  by  letters  patents^  and  after  tie  deed  of  grant  made  to  the  king,  £!'  *^^t 
uinrolledi  this  fliall  fo  relate  by  the  inrolment  to  the  firft  a6t,  s'c'.^ 
t  at  It  fhall  make  the  grant  of  the  king  *  good.     Hobart's  Browni. 
Reports,  between  Needier  and  the  Bj/hop  of  Winchejler.  Cafe  *^^^* 

293-  Fol.  400. 

3.  Leafejbr  life  on  condition  to  have  fee  when  the  condition  is  per*  9  Browni. 
formed:  he  has  fee  from  the  commencement  of  the  leafe,  as  by  a50,inS.C. 
one  and  the  fame  grant,  and  as  one  and  the  fame  eftate.  8  Rep. 
77.  Trin.  7  Jac.  C.  B.  in  Lord  Stafford's*  Cafe. 

4*  Relations  cannot  take  away  thefreehold^hvxfave  incumbrances,  A.  made  % 
Arg.  ^  RolU  R.  326.  Pafch.  21  Jac.  B.  R.  in  Lord  Shdfield^s  cafe,  ^^^^^J 
cites  PL  C.  in  Nicholas  cafe,  that  where  tenant  for  life  was  upon  £Jd*to  J,S. 
condition  to  have  fee,  and  the  reverlioner  was  attaint,  and  the  ^^  a^Uen, 
tenant  for  life  performed  the  condition,  and  office  was  found  5  J|^°J^"j*l 
this  fhall  not  relate  to  take  away  the  cffeft  of  the  condition.  mcnt  of  *^" 

too/,  to  A. 
dming  the  Icafe,  then  B.  v  have^ee.  Afterwards  the  king  made  B.  a  denizen,  and  after  that  B. 
paid  the  aoo/.  lliis  vras  all  found  by  ofEce ;  Dyer  cited  it  as  faid  by  Frowike  in  his  reading, 
tliat  the  ktng  (Kail  have  fiee.  {Bnt  it  is  (aid  there  (under  correction]  that  the  law  feems  to  be  other- 
wife;  foe  the  condition  being  that  on  payment  he  (hall  have  fee,  the  fee  (hall  not  vef^  till  the 
i  for  though  the  coodiuoa  (h«U  n^ve  relatioa  to  the  livery  to  avoid  incumbrances,  yet  as 

2  a  to 
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to  the  vdUdg  of  cbe  fee  it  (hall  have  relation  mdy  to  the  time  of  the  payment;  for  the  conditioif 
is,  if  he  pay  that  ihen  he  (halt  have  fet,  tnd  he  cannot  have  it  before,  and  then  when  the  fee  waf 
vefted  in  him  he  was  naturalis,  and  had  capacity  as  a  fubjcQ ;  (6  that  the  tim^  when  the  coodi-' 
tion  was  made  Ts  not  fo  much  to  be  refpeded  as  the  time  when  the  fee  veiled  ;  and  when  chifi 
vrfted,  he  was  capable  as  a  fubjcO.  PL  C.  4^2.  b.  483^  Mich.  17  ft  i8  EHe.  in  Gate  of  Nw 
ahols  v.  Nichols.  . 

5.  Tfiqut/tt0H  upon  (ui  outlawry  in  debt  was  talen  in  jB^tSf'the 
defendmnt  came  in  as  tertenanty  and  pleaded  that  he  bad  ohmtted  a 

.  judgment  againft  the  perfon  outlawed  in  C.  B.  at  Wejlminjier  in  the 
county  of  Middlefexy  in  a  pjea  of  debt  for  600  L  and  that  afterwards 
in  the  fame  Court  of  C.  B.  at  Wejlminjier  in  the  county  ofj^iddlefas 
he  prdyedan  elegit  to  thrjberiff  of' the  (!Ounty  afomefaidy  and  had  a 
xnoifty  of  the  lands  in  Berks  found  in  the  inquiiilion  delivered 
to  him,  and  avers  them  to  be  the  .fame;  upon  deonirrer  amongft 
other  things,  it  wa^  obje^ed  that  thofe  words,  iheriff  of  the 

'  county  aforefaidy  muft  rdlate  to  th^  county  of  Middlefex^  that 
being  proximum  antecedens ;  and  if  fo,  the  flieri£f  of  the  county  of 
Middlefex  cannot  deliver  lands  in  extent  in  the  county  of  Berks. 

'^ut  it  was  anfwered.  That  the  rule  ad'  proximum  antecedens 
fiat  relatio*  hath  many  reftrifUons,  and  dpes  not  always  hold^ 
but  relation  fhall  be  had  fecundum  fuljeBam  maUriam^  and  ib  as 
to -avoid  incongruity  and  abfurdity.  'Judgment  was  given  for 
the  defendant.  Hard.  Mich.  1656.  liie  Attorney  General  v. 
Buckeridge. ' 

6.  In  a  rpecial  verdid  in  ejeClmentj  the  declaration  was  offeve^ 
ral  mefJUages  in  the  feveral  parijbes  of  St.  Michael^  St.  jfameSf  St. 
Peter y  and  St,  Pauly  znd  that  part  ot  the  premifes  lay  in  the  parj/i 
of  St.  Peter  and  &.  Pauly  but  that  there  is  no  pari/h  called  St.  Peter^ 
nor  hone  called  the  pariih  of  &.  PauL  The  Court  held  clearly^ 
that  the  copulative  (Etyjhall  relate  i»  that  which  is  real,  and  has 
an  exiftencey  ut  res  magis  vaUat^  tfot  to  niakc  St.  Peter's  one  p- 
rifh,  a^d  St.  Paul's  another,  but  to  make  both  one  pariih,  and 
the  words  (feveral  parifhes)  are  {upplied  by  the  other  parifhes 
before  mentioned  \  fo  that  if  there  \s  any  filch  pariih  as  St  Peter 
and'St.  Paul,  it  ihall  relate  to  that.  Hard.  336.  Mich.  15  Car. 
a.  in  t£e  Exchequerj  Ingleton  v.  Wakeman. 

C  287  ]  (B)     Relation.     Shall  not  Defeat  Mefne  Lawful 

ASls. 

S.  C.  eked  £i.  lF  a  mefne ancejloi^j  to  whom  a  right  defcends^  mates  a  rdeafe 

iV^*  in  SSt  ^^^  ^'^^*  ^^^  *"'"'  though  in  aftion  anceilrell  he  fluM  claim 

of  KxU^wv.  o^  ^\^  pofTeflion,  and  as  heur  to  the  ancei^or  paramount  the  re- 

Kowdeo —  leafe,  yet  the  rdeaie  ihall  bind ;   for  he  ought  to  make  the  do* 

(H)^^''  fcenl  by  the  mdhc  anceftor.     7H.  4. 19.  b.J 

^r^r^  2 .  Office  found  after  the  hdr  of  the  tenant  efthe  ting  hadfajferti 

dtu:  'e/trr     ^  ^'^^overy  by  title ^OT  made  a  feoffment ^  ihall  not  defeat- the  rwwirfi 
ojj^j^ani,   notth^feoj^mtntf  nor  ihsfe'^n  ofthtiarw  to  give  tie  feme  dawr\ 

1  and 
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wid  fo  note  thqt  It  has  not  rdatipnto  defeat  mefhe  afts,  bnt  only  tut  thofe 
to  give  the  king  theTprofits.    Br.  RelatSon,  pi:  i8.  cites  i  H.  7.  donfbTfoil 

X7.  &  4  H.  7.'  I.  *  •        .  .  the  office 

founds  fiiaU^ot  be  avoiddi  by  the  bffi«e  which  comet  after,    ibid. 

3.  VliiCTt  judgment  or  recovery  affirhis  the  firji pojjejjion^  this  flialj 
Jiot  avoid  mefne  ad^»  as  recovery  in  vjaflaw  cejffavit^  this  fhall 
not  avoid  a  A^xgt  g^anted  before;  foi^  thofe  affirm  the  "firft  poC-  ' 
fdfion;  conti^  ofreverfal  hj^error^  attaint y  or  writ  o[  di/ceit,  thofe 
difaffirm  ^e  firft  poffeffion,  therefore  thofe  fhall  «yoid  mefne 
afb.  Br.  Dette,  pL  139.  dites^^jH.  7.  i^.  ;       '    . 

4.  jt.  by  parol,  gfve  a  mapor  (tofwhicb  an  hdvowfoffwas  open--  Crt>.E-20Q. 
Jartijvrith  the  '^^purtenances  to  B.  andnnade  livery  on  parcel  of  J''£ji/'  * 
theland;  before  attornment  ihegmtitorgf'anted  tie  advowfon  to  ano-  s.  C.^-^ 
^her,  and  then  attornment  is  bad  to  the  grant  of  the  manor,  &c.  ^^-  >®3- 
All  the  J!iftic^  held,  that  the  atto^nn^fnt  fhall  have  rc;Jation  to  \^'^Z^^ 
make  good  the  fifft  grant.  And.  256.  Trin.  39£liz.  Rot,  2024.  pL  289.' ' 
JiOngv.JIeming.      ,       ,         '  *   '      •      .  Sw  c — . 

f  ^  »         .       *         •  4  !*•  ««^ 

pl.  349.  S.^  C.**  Adijoumatuib 

5 .  Omce  found  of  ideocy  JbaJl  have  relation  to  jthe  Hrth  of  thp  s .  p.  8  Rep. 
,  idq^t,  to  ayoid  alTme^e  afts  done  by  the  infant,  as  feoffinents,  *^**' 

rclcafcs,.&c.     4  Rep.  126.  k^  tafch.   i  Jac.  B*,  R.  in  Bcvtrlcy'« 
Cafe.^— - — Cites  32"^  3.  &c.  tit.  Sci.  Pac.  lod.^anckSfamf,  Pre-* 
•  •   rog.  34^b^  &  R  N.  B.  202.  (E.) .  *         .  '  •     ^ 

6.  'A.  acknowledge  ajiatutexh^  B.*the  1.M  rfjanuaryy  ind 
afterwards  cohfefred[  a^  judgment  to  C.  tlie  23^?  of  January  next 
enfuing.  And  u  was  refol ved^that  the  judgment  by  relatidn  will 

*iie{eat.t&e  ftafute ;  for  judgment  has  relation  to  the  eflbign  day» 
and  that  irthe  2oth,6f  January^^  Het.  72.  A(ich«  igCar*  C*B« 
{Stamford  V.  Copper..         r 

(C)     Notes  \  And  ^Confbrualon. 

I.,  OEMPER  itafiat  relatio  ut  yaleat  difpoftfio,    6  Rep»  76.  b.    . 
*^  Sir  6eorge  Curfon's  CSife.    .*  '.      .; 

2.  The  rd^ation  of  aBs  of  parliament  a%  violent.  ♦  If  a  bargain 
r^mdftlebe^  the*inrolmcnt  after  will  ihake  afts, before  good; 

\fiX  a  relation  hy  common  law  will  not  make  an  a^  good,  which 
.  was. before  void.     Arg.  Godb.  376.  in  Brooder's  Cafe.^-Citcs 
3H.  7.  St.  Leger's  Cafc     Petition  18.    •    • 

3.  lb  dafes  of  Velatioti,  they  many  times  fhall  have  relation  [.  288  ] 
to  make  or  defeat  a  thing  to/ome  re/pf^s,  and  to  other  [refpcfts]  And  ihere^ 
the  (aipe  thing  fhall  not  relate,  and  fhall  be  taken  always  as  ^  ea-  ^^^^^l^^"^^ 

|t  « J^n  alkws.    Are.  And.  352*  Mich..  29  &  30  £liz.  in  Cafe  of  and  the  difi 
■      Butler  V.  Baker.  *  .  •         »''  "«^' 

•  •      .  .  afeojmiw 

U  one  wh  nakts  i  U^Je,  f  hd  the  dijiifce  n^enters^  in  this  cafe  hejkall  net  punijk  the  ftofftt  nor  hit 
k§e€  by  ^Sbcn^  o((re{psiit;  but  he  Jhall  punifli  all  mfcfne  trefpaflbrt  (p  the  difTciibr,  who  inter- 
meddle  without  title,  tad  this,  entry  of  the  diflcifce  defeats  all  mefne  eftates  and  charges  be- 
tween tbe  difleifin  and  the  rc>cntry.  Ar^.  And.  353.  in  Cafe  of  fiuUer  v.  Bifceri  cites  it  as  agreed^ 
7£«4.  «&«at  £.  4.  -^  ' 

Z  3  '  4.  Relation 
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Relation  in  4,  Relation  fixdjl  always  be  utfententia  mnjmpedlaHiry  and  not 
w/'r?lf ''  *^  t^«  l»ft  antecedent.  Arg.*  Cro.  £.113.  Mich.  30  &  3 1  Eliz^ 
next  antfce-  in  Cafe  of  fiutcher,  ^lias  Boocher  v.  Samford,»  . 

Jentf   but 

to  that  which  accords.    3  Levi  S39.  Trin.  1  Jac«  t.   C.  B.    Barns  v.  Harvey. 


13  Rep«  ti, 
JVIcnvir* 

Cafe 

Kclations 
are  fi£tions 
in  htw 


5.  Relation  is  a^Sim  oflaiVj  to  make-nullity  of  a  thing,  ab 
initio  (to  a  ccrtajn  intefet)  ♦which  in  rei  veritate  had  cflcncC| 
and  rather  for  ncceflity,  ut  rei  inagts  valeat  quam  pereat.  3  Rq). 
28.  b.  Mich*  33  &  34  Eliz.  B.*R.  in^Cafc  of'Butlcnv.  ftikcr. 

which  areaiuja\'t  ^ccempamcd  vitk  entity,  per  Vcntri^  J.  At^  2  Vent.  200.  Trin.  a  W.  &tf^ 

C.  B.  in  Cafe  of  Thomofoivv.  Lcacb. ^But  it  1%  as  true  that  ihertf  u  foraetimci  lofs  aadda> 

xnage  to  third  pcrfons  copfequent  upon  tl)^rm,  ^ul  then  it  ia  what  thg  law  cafls  damnum  afiffuc  tV 
juria,  which  is  a  known  and  ilated  difTcrcnca  in  tiw.    ihiA*  *    ' 

And  there-  6.  As  relation^  fhsXt  extend  only  to  the  fame  thingy^anito  one  and 
man  make*  ^^^/^^^  intAit  \  fo  tliey  fljall  extend  only  betweeM  the  fame  forties^ 
feoffment  and  never  fhall  b«  'ftrained  to  the  prejudice^ of  a  3d  perfon,  vho 
of  a  manor,  jg  not  party  Of  privy  to  the  faid  adt,     g  Rep^  29-  a.  in  CJk  of 

by  deed  or    g„  w^-  ^   Butler  ' 

v'ithout        x)aKcr  v.ijuiier.         ^  *  .         ;  . 

.  deed,  and  a  long  time  after  the  ltv(r)*»  the  tcnants^attornXo  the  feoffee  ;  the  adornment  in  thit 
cafe  for  neccflity,  ct  ut  res  magi's  valeat,  fliall^  have  relation  by  iidion  df  law  to  pafs  ab  initio ; 
for  otherunfc  the  tenements  Ihall  nqvcr  pafs;  ai^4  if  'bey  pafa  not,  ab  initio  by  ndion  of  )a«» , 
(hey  (hall  uot'^  paftci  of  the  manor,  according  to  the  pu^oK  and  intent  of  the  fcoflfment;  if 
they  rhall  pafs  at  feveral  tiaic« ;  but  yet  this  relation  (hall  not  diargc  the  tenanu  for  arrearages  ia 
the  mean  time.     3  &cp.  29.  a.  in  Cafe  of  Baj^cr  v.  Butler,r*-'^S-  P*  ^o,  Litt.  310.  b.  . 

So  if  feoffee  upon  condition  graots  a  rent-charge  vut^of  the  land,  and  zOtr  the  grvtee  brinp 
a^writ  of  annuity  f  nowihis  was  ani^ty-ab  initiof  between  the  ^antor  ^nd  the  grantee,  botasff) 
the  feoffor,  who  by  the  grant  was^intitled  to  enter  for  the  condition  broken,  .this  fbaU  not  btft 
any  relatton  to  hi%  prejudice.    3  Rep.  2p.  ai  b.  in  Cafe  of  Butler  v*Baker«  '  n 


S.  C.  and  P. 
cited  Arg. 
3  Buia. 

Boderidge 

J.  denied 

uiia  cafe*  of 

theceflavit. 

Palm.  417. 

Pafch. 

a  Car.  B.  R. 

in  Cafe  of 

Comwallis 

V.  Ham* 

mood* 


7.  Where  fo  the  perfeflion  or ' coofummation  x>(  a.thhgi 
2  accidents  are  requiftt^  and  {he^ne  happens  in' the  tune  of  oney 
and  the  other  in  fhe  time  of  another^  in  fuch<are  neither  tUe 
one  nor  the  other  fhall  fake  benefit  of  this ;  becau(b  both  did  not 
fall  in  the  time  qF  any  on^  of  them^  and  both  are  requifite  to'the  - 
cimfummatvM  of^tl^e  thing.  As  if  lord  and  tenant  be  by  ^txt^ 
rent|  and  the  tenant  ceafes*  for  one  year^  and  then  the  lord 
grants  away  hi$  feigniory^  aiid  then  the  tenant  ceafe?  for  another 
year,  in  this  cafe  neither  of  tkeni  ihall  take  benefit  of  this  cefier. 
a  Rep.  92.  b.  93.  a.  Trin.  43  Eliz.  in  Bingham's  Caie* 

*  • 

8.  Where  thc^commencemeni,  progreffum^  ahd  amfump4s^ntX.x 
thing  are  necejfary  to  go  together ^  there  all  of  then^  are  to  be  re* 
fpcftcd.  Per  Fleming  Ch.  J;  3  Bullh  1 1.  ITill.  12  jactn  Cafe 
of  the  Kine  and  Waller  v.  Hanger.  , 

■ 

\  289  ]  (D)    Of  what  Things  in  GeneraL  .  And  U  wbat^ 

Time;. 

I.    A   MAN  tifidend  iq  be  attorney  for  the  iefendani  ^ih^mf 
«^  pfius^  and  the  juflices  received  him  conditionfiUjf  foL  f 
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.  the  defendant  would  ajfent  to  it,  and^afier  the  drfendani  ajfetitedto  it\ 
this  Jbnll  have  rehtion  to  the  ni/i  pritis  before,  cpiod  neta  bene^ 
matter  of  tfccord  acce|ftcd  upon  condition,  and  this  in  a  precipe 
quod  readat,  Br.  Rekuon,  pi.  26.  cites  7  H,4.  3  &  8  H.  4. 3. 
accordingly.    - 

2.  A  man  1*  arrefed  in  London,  and  after  nurit  it  returned agqinfl 
him  returnable  in  C,  B.  the  tefti  of  which  writ  //  before  tie  plaint  in 
JLondon,  and  the  return  is  after  ^  and  therefore  this  fliali  have  rela- 
tion to  tlie  tefte,  ^nd  ip  th?  defendant  fhall  Have  privilege  of 
C.  B.     Br.  Relation,  pi.  28.  cites  9  H.  d*.  54. 

3.  Patent  of  the  king,  pardon,  8lc.  whkh  zrc  Matters  of  record^ 
ihall  have  relation  to  the  date  or  tefie,  and  matters  infaB,  as  r^- 
leafe,  obligation,  &c.  to  the  defiverj  of  it.  Br.  Relation^  pi.  13. 
cites  37  H.  6.  21.  .       *  " 

4.  If  a  man  be  bound  for  the  tenants  of  D,  it  fliall  be  intended  the 
tenants  %vhich  Dyhdd  at  th'e  time  of  the'  obligation  made.  Br, 
Relation,  pi.  39.  cites  39  H.  6. 6.  ' 

.  5.  Where  Xhc  tefie  of  the  writ  of  appeal^  death  is  within  the  year^  , 
add  the  return  and  the  dem^e  §f  the  king  ts  after  the  year,  there  by 
rt'Ottachment  the  year  ihall  be  faved  by  relation  to  t^g  original. 
Br.  Relation,  pi.  24.  cites  10  E.  4.  13.  *  ^ 
'  6.  Remainder  to  the  right  heirs  tffV.  If,  who  is  alive,  and  after 
dies^  Ihall  then  pafs  a  principio.^  Br^  Relation,  pU  2o«  cites 
rH*7.  31.  .  •      '' 

7*  In  ejeBment  a  yerdiA  was  for  the  plainti£[^  \  a  motion  in  arrefl 
of  judgment  was  made  4  days  after ;  and  it  being  a  fpecial  maitei^ 
of  law,  the  Court  tooh'^imetoadvife^  an4  in  the  mean  time  oneoftht 

'  plaintiffs  dieJl  It  was  objeAed  that  \he  favour  of  the  Court  firndd 
not  prejudice  iheytirty  \  for  after  the  frft  4  days  the  judgment 

,  ought  to  have  been  given  prefently ;  and  in  thjs  caie  the  judg- 
ment (hall  have  relation  %o  the  time  when  it  ought  to  have  been 
given,  at  which  time  that  plaintiff  was  alive  ;  and  faid  -that  it  '      ' 

was  lately  fo  adjudged  in  I^erick  James's  Cafq,  who.  died  the 
<2ay  after  the  verdift,  apdvet  judgment  was  not  flayed.  Le.  187, 
,pl.  264.  Trin.  31  Eliz.  B.R.  Ifley's  Cafe. 

8.  Bond  by  two^fgned  by  one  at  one  day,  and  by  the  other  at  another 
dayy  Ihall  relate  to  the  firft  delivery,  Cfo.  E.  622^  023  pi.  15* 
Mich*.  40  &  4t  Eliz.  Collins  V.  Harding!  ^ 

9.  .Grant  ol  trees  then  'growing  fhall  Jiot  refer  to  the  date,  *.but 
to  the  delivery  of  the  grant :  fo  covenant* tp  pay  for  corn  then 
fadtn,  if  there  are  10  months  between  the  date  and  the  ddlivery. 
Per  Fleming.  Cro.  J.  264.  Mich.  8  JacT.  B.  R.  in  Oafc  of  Offley 
▼.  Hicks.  *  . 

10.  Kjudffnent  ihall  relate  to  the  ejpnn-iay.    Cro*  Car.  lol.  2*?*J** 
Hill.  3  Car.  C.  B.  St^ford  v.*  Cooper..  '   ^'^^^  s,C. 

^Huttfc95.  Staadford.v.Coopcf,S.C.— t  Rep..94.  ShcUy't  Caie. 

11.  When  *•  two  times  arc  rcquijite  to  theperfeBion  ofan^aB,  it  •^'^^ '"^ 
ihall  be  faid  upon  "their  confummation,  to  receive  ijs  pcrfec-  ^' i„*BiS^ 

tion  firqm  the  firfti  as  D.  246*  of  a  fine  levied  by  a.  feme  fole.  faim*<  CaCe. 

Z  4  Arg, 
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— -I  Rep.  Arg;  Cro.  J.  449,  Mich.  15  Jac.  B.  R.  In  CJafe  of  BalkervJll  t. 

100.  in  Brockf^tt  • 

Cafe. 10  Rep.  49.  Lampct's  Ca'fc.- — Jo.  428.  jjc'r  2  Juft.  tn  Ctk  of  Harper  v.  Burgcflesof 

Pcrby. But  where  3  ceremonies  'arc  hecclTary  fot  the  perf cftion  o£  a  thing,  it'  is  not  thcrc,^ 

any  validity  until  the  laft  ^e  effeded^  and  that  it^  mall  not  re|ate,  &c.  fer  then  it  (hopld  be  Q> 
the  prejudi6r«of  a  third  perfoiii  Cro.  J.  45^.  ^g.  cites  tlft  la^caft  put  in  Butler  ^d  Btjux^' 
Cafe.    3  Rep.  25, 36.  a*       ,  ,  .  ,     •  • 

1^,290  j(E)     ASb  fuhfequent  rtXUt  to' precedent.     Iivwhat 

•  -    •  '  '•        Cafes. .     .     •  • 

^i     •   •    • 

Br.  R  la-  5,  tX7HERE  a  man^ delivers  an  obligation  to  be  a^  an  efcrow  to 

ckMs'c!'  deliver  to  the  obligee  a»  his  deed,  after -certain  con- 

•^ — So\(z  dition  performed,  tliere  upon  the  deK very  after  the  .condition 

piZT>leafts  performed,^  it  fliall  have  tclation  to  the  firft  delivery  to  be  his 

years  uien  ^^^  *  fo^hat  if  the  obligor  in  jhejnean  time,  between  thejirjl  ir/i- 

condii'on.  ^ery  and  the'fecoftd  delivery  dies,  yet  it  ihall  bind  hifti  by  rcalbn 

that  if  he.  of  the  relation.    Ba*  Jlon  eft  Faftum,  pl.t.  cites,  27  H.  6.  7. 

performs       p       Dj^^by 
certain  con-  ^  ^  •  V*""/* 


ditions,  that  then  he/kali  have  fce^  there  if  he  performs  the  condition  he  (hall  have  fee  by  the 
firfi  delivery,    fif,  Non  efl  Fadum^  pK  5.  cites  a;  H.  6.  7.  fer  Danby.    «     *  • 


4 


Br.  Rela-  2.  And  if  zjf^mejifjejm^kc  fucl\  a  delivery  tis^  an.ef<!rqw,  &?. 

dt«l.c!'    ^^^  ^'''  '^*^^  ^«rd«,  «nd  then  the  condition  is*  performed^  ^ 
-ribr/.if  an   the  bailee  deHve^s  i^  as  a  ^deed;,  it  )hall  bind  c)ie  fefne.  Br.  Non 
•xV^«tdeii-  eft  Faftum,  pi.  c.  cites  27' rf.  6.  7.'  I'er.  Danby. ; 

vcr  an  ef-  '   r     J  /  #  •  .^     »  ^ 

crow  to  deliver  n  his  deed,  after  certain  conditions  performed,  and  the  ctfrnHtions  are  perfermei 
at  hi\  [mII  age^  and  then  the  b&ilee  delivers  it,  this  IKall  not  bind :  for  t|)e  firft  delivery  and  con- 
mandmcnt  was  duriirghis  nonage,  and  therefore  it'fhalt  not  bind  as  a  dfed :  note  theNiiverjitr. 
Br,  ^on  eft  Fa^ura,  pi.  5.  cites  27  H.  6'.  7.  Per  Danby.      *     • 

*  '         .  * 

3.  A  man  devifed  his  land  to  be^ld  Hy  his  ixectitorsy  ijxi  dkd, 
the  petr  entered,  znd  jt^Iy  5  a^td  after  he  charged  the  land,  and  thai 
the  executor  fold',  the  vendee  fhall  hold,difcharged  ;  for  the  file 
in  tliis  refpeft  fhall  have' relation-  to.tht  d^ath  of  the-  tcftatoC, 
but  not  as  to  the  taking  of  the  mcfne  profit^  ;  quod  nota  divcr- 
•  fity,  by  the  opinion  of  Bruclnel  in  replevin,  ftr.  ReUtion;  pL 
301  cites  14  H.  8.  10.  .*  * 

4^  Every  execution  Has  in  judgment  of  the  law  relation  and  rc- 
trpipeft  to^the  judgpient,  as  appears  in  t  Rep.  ^4.  b.'Shdly's 
Cafe.'  7  Rep.  38.  jn  Lillingften*s  Cafe. 

5.  In  priyiiy  of  right  the  law  Ihall  not  have  relation  to  thtfifl 
aEl.  Arg.  JR.0II:  R.  139;  Hill.  12  Jac.  B.  R«  in  Cafe  of  the 
King  v.  Hanger.  *       * 

.  6.  Execution  of  all  things  executory  refpeft  the  original  aft, 
and  ihall  have  relation  thereto,  and  all  make  but  one  aft,  though 
done  at'  f€;verar  times.  Per  Choke  and'Montague  Ch.  J-  Cro. 
J.  512.  Mic^^.  16  Jac.  B.R.  Havergill  v..  Hare. 

7.  When  the  writ  of  A'3wi/^  is  lued,  it  has  relation  to  the 

writ  oi  extent,  and  they  ate  quafi  but  one  extent,  and  l3ic  goods 

are  i3  bound  by  the  extent  and  apprizement;  that  the  conuftr 

.      .       •  - ba^ 
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has  no  more  property  in  them  but  fecundum  quid,  and  not  fim^ 
pliciter,  that  is  if  the  conufee  refiife  to  accept  theip ;  for  it  is 
a  con£ttonal  writ  to  deliver  them  to  the  conufee  if  he  will  accept 
tliem>  and  when  he  accepts  them  they  are  bound  ab  initio.  Qx^ 
C.  150.  Hill.  4  Car.  in  the  Cafe  of  Audiey  y.  Halfey. 

8.  Where  there  arc  divers  a6ls  concurrent  to  make  a  cofivijanc^^  At  if 
effete,  or  other  thing,  the  $riginal  aBfiall  he  preferred^  and  tg  ^^^^  e 
this  tie  other  aBjhallhave  relatiw.     Per  Barklcy  and  Jones.    Jo.  ofFment 
428.  Hill.  14  Car,  B.  R.  in  the  Cafe  of  Harper  v.  the  Bailifis  with  wv. 

of  attorney^  and  afterwards  liveiy  is  made ;  in  this  caCe  in  the  eye  of  the  law,  the  feoffee  AaU 
be  laid  to  be  fei(cd  in  fee  before  [  byj  the  grant.     Ibid^  '  «       .      •  i 

p.  Bail  taken  at  different  times j  the  firft  is  dc  bene  eflc,  and  nq  . 
complete  bail  till  the  laft  h  taken,  and  fo  fhall  not  relate  to  the 
time  of  the  firft  recognizance  taken.  $  Mod.  188.  Mich.  10  Geo.  [  2gi  ] 
I.  Croft  V.  the  Bail  of  Harris. 


(F)  •  EJiates  Subfequent  relate  to  Precedent, 

).  TN  entry  in  nature  of  aflife,  it  was  agreed  that  a  man  may 
plead  recovery  in  bar  and  the  ejlate  of  the  plcdntiff  mefne^  &c/ 
and  .well  i  (ox  iAns\s  founded  upon  title,  and  therefore  fhall  have 
^latipn  before ;  but  it  is  no  plea  to  plead  ^tfne  in  bar,  and  the 
efUte  ef  the  plaintiff  mefne  between  the  conufance  of  it  and  the 
exQcutioh ;  for  it  (ball  not  have  relation  boforc  the  execution; 
quod  nota  d^verfity.  Br.  Relation,  pi.  27.  cites  21  H.  6.  17* 
And  there  8  £•  3*  is  vouched  to  be  fo  ruled.  Ibid. 
*  ,1*  Entry  fir  condition  broken  makes  a  man,  by  relation,  in,  as  ^ 
Jiis  firft  eftate  fo,  .as  if  the  pofieilion  had  been  nevfer  out  him.^ 
Arg.  2  RoU.  Rep.  469.  Mich.  22  Jac.  in  caft  of  Nicholas  ^* 
Simmonds. 

3.  Where  an  efiate  is  executed  by  virtue  of  a  power,  the  eftate  I^  «  fj^ 
JhaU  rife  from  the  original  rt-eator  of  the  eftate,  and  fliall  be  as  ^{",';^^ 
preceding,    f^ef  Bridgmaf>.  Ch.  J.  Cart.  ill.  Mich.  18  Car.  2.  ^^c^  or  a 
C.  B.  in  the  Earl  of  Bath's'Cafe.  Pow<r  tc^ 

lerved  m  « 
^c  orfeqfmetH  to  ufes,  when  once  raifed  or  veiled,  it  relates  to  the  fioe.or  feoffment,  at  if  im« 
ncdbtelyiimitciithetaipoki;  Arg.  Show.  50^,  cites  1  Rep.  133.  156. 

«  • 

4.  If  the  hu/band  difcontinues  the  wiffs  eftate,  and  then  the  dif" 
corainuee  conveys  back  the  eftate  to  the  vuife^m  the  abfence  of  the 
hufband,  who  {o  foon  as  he  knows  of.it  difagrees  to  it,  this  fliall 
not  take  envoy  the  remitter  which  the  law  wrought  upon  her  firft 

^^  taking  the  eftate  from  the  difcdntinuee ;  becauie  flie  is  in  of  a  title 
paramount  to  the  conveyance,  \o  which  the  difagreement  relates.  • 
Arg.  Show.  307.   ''^' Cites. Inft.  356.  Jo,  78.  and  fays  the  fame  •Co.Litu 
tvXc  holds  for  agreementi  and  of  that  opinion  was  the  whole  35^*  !>•  s. 
Court  of  Commop  Pleas,  ^'^* 

(G)  TorU 


29<  Bel^otu 


(G)     Torfs  Subfequenf.     Relation. 

If  a  rwcr-  i ,  'ITT  ASTE  was  brought  oiwqfle  done  mefne  hetnueen  the  fine  ani 
^^"tT  the  attornment^  and  by  the  opinion  of  the  Court  it  docs 

JnrfUieTor  ^^ot  lic ;  for  the  attornment  ftiall not  have  relation  to  the  levy- 
liic,  apd  in   ing  thc  fin^.     Br.  Relation,  pi.  5.  cites  48  £.  3.  15. 

thr  interim 

kttwcen  a  grant  and  aUornfiunt  ieffee  commits  uoafif^  though  thc  attornment  rclatej  to  make  the  grA 
good  ab  initio,  yet  the  relation  being  a  iidion  in  law  will  not  make  the  Icflee  punilh^bk  for 
^aile,     Arg.  Qodb.  388.  cites  18  //.  6.  23. 

2.  Lejfee  for  jtTXsfells  trees  for  repairs^  and  aftervjards  fells  them 
it  is  luafte^  not  for  l^e  felling  them  only,  but  J^r  the  felling  \  for 
by  this  ^Ol  done  it  is  plain  from' the  beginning,  to  be  unlawful  ^ 
for  the  fale  is  only  a  declaration  of  his  ill  intent  to  benefit  hiin- 
felf  by  felling  the  trees  to  the  injury  of  the  leflbr.  Godb.  1%. 
pi.  37.  27  Eliz.  C.  B.  Anon. 

3.  Ip  a  thing  of  tort  the  law  has  reference  to  the^&^  eiS*  Arg. 
Roll.  Rep.  139.  Hillt  12  Jac«  B.  K.  in  cafe  of  the  Kmg  v. 
Hanger, 

[  292  ] '   .         .  (H)    Made  good  by  it  j  What  is. 

Bf .  Faitf  I  •  1 F  a  man  makes  a  leafefor  life  hf  deedy  the  retrndnder  to  the  hng^ 
Enroii.pi.8.  i  ^^d  make^  liveryand feidn,  the  remainder  docs  not pafa 
j^*^1.b//  immediately ;  but  if  the  deed  is  afterwards  inrolied^  theif  the  rc^ 
Preroga-  maindcr  ihall  be  in  the  king  from  the  time  of  d^e  firft  liverr« 
5^  c  ^cita  *  Pl^-  C.  3 1 .  b,  in  the  cafe  of  Colthirfl:  and  Bejufliin.  Pafch.  4 1 
iH.  7/30,  6.  per  Hales  J.  cites  i  H*  ?•  19.  according  to  the  old  boolo^ 
31.  per       but  in  the  new  books  it  is  TriA*  1  H*  7-  3 1-  per  Briau» 

Brian  aad  '    ^      '^ 

Callow.  Br.  Relation,  pl.  so.  cites  S.C. 


Poph.  89.  2.  Relations  in  feveral  cafes  fhall  aid  aHs  in  law,  as  in  caft 

5*  ^J^  of  *  dower,  &c.  but  not  oBs  of  parties^  viz,  to  make  void  afts  oif 

22.  M^'  the  parties  good  by  rdation  or  fidtion  of  law.     3  Rep.  29.   But* 

viir»  Cafe,  ler  v.  Baker. 

And 

therefore  if  a  man  enfeoffs  an  infant  on  feme«covcrt«  and  afterwards  giv^  or  gnata»  or  detiici 
the  lan4f  or  any  thing  out  of  the  land  Co  anotheri  and  after  the  infant  or  baroa  dibgreek  tin 
without  doubt  (hall  have  relation  between  thc  parties  ab  initio,  to  this  intent,  vis.  tkat  the  infiani 
or  baron  (hall  not  be  charged  in  damages,  or  receive  any  prejudice ;  but^U//  ugoer  mmU  «  vmi 
j^rani  or  devifi  of  the  pirty  rood,  3  Rep.  %^. «.  in  Cafe  of  Butler  v.  Baker.— JVbr  t$  dtfmt  t$tUierd 
aili,  which  arcUwful,  elpecially  if  they  cooccmjhaiigcrs,    13  Rep.  ti. 

Per  Fopham  ^^  If  after  the  death  of  the  hu(band  the  wife  waives  a  jwUun 
de^fcent^wiu  t»ode  aftermorriage  s  this  puts  the  inheritance  intirely  in  the  hiif- 
not  have  re-  band,  and  in  his  heir  in  relation  to  divert  refpeAs,  yet  as  to 
lation  to  other  refpeAs  he  ihall  not  be  fidd  in  them  widi  fudi  rdatioik 
tfi.rrJS'  Poph-  P^--  Butlcrv.  Baker. 

n^ht  hath,  bccaufe  it  wa»  not  an  immediate  defcent  in  deed,  but  only  upon  tbc  opertfif  of  Inr 
which  gave  wardlhipi  4c.  but  not  t9  prejudice  any  UiiidperfoB.    Ibidi 

4.  Rdaftkn 


' 
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4.  Relation  Ihall  never  maie  an  aB  good^  which  was  void  for 
dcfeft  of  power.  Arg.  and  the  Court  feemed  ftrongly  of  that 
ppinioD  and  judgment  afterwards  accordingly.  Vent  304*  Hillt 
^8  &  29  Car.  2.  Abram  v.  Cunningham. 

5.  A.  and  B.jemesy  are  jotntenants.  A*  i^fif^ff^  %  S.  and  makes  s  Lev.  34. 
fivery  within  view,  anddirefls  him  to  enter j  and  then  marries  J.  S.  yf'rfonsv. 
iefore  execution  ;  J.  S.  enters  after  marriage }    reiblved  that  this  f^od/gu 
Jivery  is  well  exeaited  after  marriage,  and  the  entry  hath  a  ftrong  S.  C.    • 
rctrofpeft  to  the  livery,  and  fhall  be  pleaded*as  a  feofiment  when  ^^^^^  ii* 
ihe  was  fole.    Vent*  1 86.  Hill.  23  &  24  Car.  2.  B.  11,  Parfons 
v.Perus. 

(I)  Tiefeated)s^  Relation.  What Eftates or  Thihgs,- 

^"  XTI7HERE  the  inheritance  of  the  crqwn  with  all  pre^etmnences 
^^    and  prerogatives  were  given  to  king  H.  7.  yet  this  did 
mt  extend  to  refume  liberties  and  franchifes  of  other  manors ;  by  all    •    * 
fhejuftices.     Br.  Relation,  pi.  19.  cites  i  H.  7.  13. 

'  2«  In  quare  impedit,  where  the  king  is  intitled  to  the  advow^ 
Jon  by  office  by  death  ofhir  tenant^  the  bfir  being  within  age  and  in 
ward  of  the  king  by  tenure  in  capite,  this  office  fhall  have  rela- 
tion to  the  death  of  the  tenant  of  the  king ;  fo  that  if  there  be 
a  mdne  prefentment  the  'king  fhall  avoid  it  by  relation.  Br, 
Relati5n,  pL  1 1.  cites  14  \L  7.  22* 

3.  If  A.  covenants  to  levy  a  fine  oB.  Pur.beata  Maria  i  Car.  and  [   293  J 
f  he  covenantor  acknowledges  ajiatute  February  the  j^thy  in  the  fame 
ytar,  and  the  fine  is  levied  according  to  the  covenant,  the  co- 
fiufee  fhall  avoid  the  faid  ftatute  by  jelation/0  the  ejfoin  day,  which 

-    Was  prior  to  the  4th  of  February.    Jenk.  250.  pi.  40- 

4.  Relation  ih^ii'not^defrat  collateral  things  exfcuted.  Per  Coke  S.  C.  cltied 
Ch.  J.  Roll.  Rep.  191.  cites  the  cafe  of  Cofter  ^k  Wingate.  ^^^^^ 

'  •  name  oC  Wingate  v.  HalL 

;.  Tenant  fbr  lifb)  remainder,  to  his  itk  fon  in  tail,  remainder  Therevcrfat 
to  Sir  Simoni.  in  fee.    Tenant  for  life  (before  the  birth  of  any  J5'])^,"°"^' 
ion)  executed  a  deed  of/urrender  of  all  his  eflate  and  title^  to  Sir  ^as  upon 
'  Simon  L*  and  delivered  this  deed  to  T.  S.  to  the  ufe  of  Sir  Simonj  the  point  of 
•  and  all  this  was  done  without  the  knowledge  of  Sir  Simon. —  slSwIparit 
Afterwards  a  fon  was  boruj  and  after  that  Sir  Simon  L.  hearing  Calci  150.* 
oF  the  furrender,  ajfented  to  it.     Ventris  J.  thought  that  by  the  »*4« 
delivery  of  the 'deed  the  eflate  pailed  to^  and  vefied  immediately 
ill  Sir  Simon  I4.  and  fhould  wtit  there  till  his  difafient^  becaufe 
*  the  law  will  Intend  his  ailent  being  for  his  benefit  %  but  all  the 
other  judges  in  C.  B,  and  B.  R.  were  e  contra^  and  jifdgment  * 
accordingly;  but  that  judgment  was  reverfed'in  Domo  Proc. 
agafaifl  the  opinions  of  ill  but  Atkuu  Ch.  B.  Carth.  250.  Mich. 
v|  W.  &  M.  B.  R.  Sir  Simon  Leech's  Cafe. 

6.  No  relation  to  a^precedsnt  aft  can  work  fo  flrong  as  to  devefl 

an  efiaie  vefted^  which  was  created  by  otaveyanoe  antecedent  to  the 

/  . .  deed^ 
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.   diedi  to  which  the  relation  muft  be.    Arg.  admitted  Shcnr.  tfi^ 
iQ  the  cafe  of  Leach  ^v.  Thompfon. 

7.  Hujband  (ipd  tj^fife  made  afeoffnmtt  of  the  lands  of  the  mfe^  and 
Fere  after  divorced  \  it  was  a  difdontinuaiice;  for  between  them* 
felves  rd^^ion  made  a  nullity,  but  never  as  to  a  third  pcrfon* 

I  a  Mod.  293.  Paf^h.  II  W.  3.  B.  Jl.  Per  Holt  Qh.  J.  i|i  th^ 
cafe  of  Cag^  y.  A^on. 

(A)  pi.  3- '  (K)  Favoured  in  what  Cafes  t  and  iounsi  by  it, 
(K)  pi/3,  .  ;  Who, 

I.  J  CONSTABLE  tool  a  man  nvhq  Jlrucl  another^  and  after 
/tiered' him  to  got  and  after  the  partv  Jlnuch  died  of.  the 
M?Comb)  *'^^'  '^^^^  cfcape  //  not  felonjy  and  yet  it  ihall  have  relation  • 
but  the  to  the  Ariking9  in  refpeft  of  him  who  ftruck  \  ex  prima  caoft 
Ycar-Book  oritur  omnls^^ftio ;  but  (hall  not  have  fuch  relation  in  rtJpeRof 
» (Coup.)    ^^  conjtable  who  fuflFercd  the  efcapc.    Br.  Rdation>  pL  7.  dttt 

II  H.  4.  12. 

Biu  if  my  2.  When  an  erroneous  judgment  is  reiverfed  by  .writ  of  error,  at 
'^J^^at^eT-  *^  ^'^^  mefne  profits  Xk^  fame  ihall  have  relation,  by  conftniAion 
pafsin  tJu  of  law,  to  the  time  of  the  firft  judgment  given ;  and  that  is  l» 
mean  time,  favouT  jufiice  and  advance  the  right  of  him  that  had  wrong  h  ihe  «r* 
j!^Tr^'*"  roneous  Judgment.     13  Rep.  ai.  in  MenvH's  Cafe. 

after  the  reverfal  of  the  recovery,  (hall  have  an  adion  M  trefoafr  againft  the  trerpaflbn  ;  aacl  if  the 
defendant  pleads,  that  there  is  no  fuch  record,  the  plainuflf  (k^I  (hf  v^  the  fpecial  natter,  and 
maintain  his  a£lion ;  fi  as  unto  the  tu/hafors,  who  are  wrong  doersj  the  Uw  ftxall  uM  make  *^ 
conftrudion,  by  way  of  reiution  ab  initio^  I'o  exfuft  them ;  for  then  the  law,  by  a  ^£l£on  and  tioo- 
ftri«6lion,  Ihould  do  virrODg  to  him|that  recovered  by  the  firft  judgment;  for  at  the  tamekargetkike 
recoveror  with  aU  tht  mifne  profitj,  Jo  itgi^^s  kim  rtmedy,  notrnthftanding  tht  reverfdt  ^ain/tdl 
ifefpajjors  in  the  interim ';  for  oth^rwife  it  woul4,  by ^c^mftru^n  of  retttiody  difdargc  tort  fear. 
.  fou,  and  charge  him  th^  recovered  with  the  whole.  *  A.nd  fo  he  that  rcvAfes  the  judgment  (ban 
have  action  for  all  the  mefne*profita  againft  the  recoveror,  adi  theYecoveror  (haB  have  afihon  o^ 
trefpais  agunft  the  trefpallbr.    13  Rep.  ||i,  as.  in  Ninia^  Mcnvil'a  Caie.  . 

[  294  ]  32  Relation  fhaU  in  no  cafe  condnde  the  king.  Aig,  Park 
The  king     Cafcs  74.  in  thc"  Cafe  of  the  King  v.  Badem 

(hall  not  be  *  .  ,  ,  •  • 

'  over- reached  hiy  relttion;  as  in*the  cafe  of  wumey  of  m  outlaw  paid  into  the  JS/eehefwer  when  cht 
outlawry  is  reversed ;  now  by  relation  the  money  was  the  ptopcrty  of  the  party  all  the  time,  bat 
fuch  relation  does  not  .over-reach  the  prerogauve  of  the  king.  Per  Holt^*  Skxn«  615.  )ficb» 
7  W.  3.  B.  R.  in  the  Banker's  Cafe.  •  ♦• 

If  a  gift  is  made  to  the  king  by  deed  inroUed,  and  before  inroUment  he  grtuM  tw;^  the  landt 
the  grant  is  void ;  yet  the  inivUment  by  relation  makes  the  lands  to  pafs  to  the  king  &om  tbe^b^ 
ginniog.    Arg.  Godb.  376.  cites^  Rep.  Butler  v«  Baker* 

•       » 

3  Lev.  28a.  4.  It  is  a  general  nflci  that  relation  fiiall  mt  do  wrong  J^ 
jufticJL'l^  Jfrangers.  .  Per  Ventris*  J.  2  VAit.  200.  Trin.  2  W:  *  M.  C 
3  Rep.  29.   B.  in  the  Cafe  of  Thompfon  V.  .Jteach.  -  .      * 

b.  in^the 

Cafeof  Budetv.  Baker.  .  •  .     , 

•  t 

For  more  of  KrlatiOtt.in  General,  Sec  VMrnt^  ^totiKto 

ifaitflf,  ifhufi?  (A.  ^.  2.)  iForftttiKffc  tfiatitf,  3|tiinmiiittk 

VUlt9ttf  fStXtmgf  and  other  (roper  Titles. 
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(A)  By  Enlargement.    Of  what  Things  it  may  be. 

[1.  TF  a  man  pifed  of  m  rent  in  fie  grants  it  for  life,  he  may  In  «ffifc  oif 
1  enlarge  it  1^  rdeafe.    43  AC  8.  Acfmitted.    44  Aff.  ^^^^J^ 
Admitted.]  itat  Arj%. 

iker  mas 
feifdAtmft  Andgtanttditto  W.  N,  who  granted  it  to  the  plaintif;  and  tfter  W,  If,  diedwitkwt 
ijae.    Jadgmeat,  &c     The  plaintif /aid,  that  after  the  grant  made  in  tail  the  grantor  releafcd  all 
hii  rigktoike  tenant  in  taH^  and  to  his  heirs,  anaji  he  kad/ee ;  and  prayed  the  aflife.     £t  adjor- 
aaiar.    Br.  Aflife,  pL  370.  cites  44  AIT.  7. 

A  manjeijed  0/ rent  granted  it  to  J,  S.  in  tail,  and  after  the  grantor  releafed  to  the  grantee  aki 
his  heirs  {for  it  was  a«cient  rent),  by  which  the  grantor  had  tail  in  pofllcflion,  and  fee  in  rever* 
fioQ,  and  tbt  grantee  granted  totuujtatum/uum  in  tht  rent  to  W.  N.  and 'his  hein,  and  died,  the 
gnat  is  determined ;  for  his  eftate  is  that  which  he  had  in  poflei&on|  which  is  only  tail ;  qu«ic» 
Br.  jGtantSf  pL  159-  cites  43  Aff.  8. 

(B)  Releafes  by  Way  of  Enlargement.  To  whom. 

[u  1 F  one  gives  to  2,  and  to  the  heirs  of  the  body  of  the  one,  the 
*-  donor  may  enlarge  their  eflates  by  a  releafe  to  diem* 
45  A£r.  7.  admitted.] 

[2.  If  there  be  leffeefor  life,  the  remainder  for  life,  the  remmnier 
in  fee,  he  in  remainder  in  fee  may  enlarge  the  dlate  of  the  leflee 
by  releafe.     44  AC  35.  Per  Finch.  Admitted.] 

[3.  If  there  be  leffeefor  Me,  the  remainder  in  tail,  the  remainder  r   j^.    -» 
in  fee,  he  in  remainder  in  rce  may  enlarge  the  eftate  of  the  leflee        ^^   J 
by  rdeaie,  notwithftanding  the  mefne  eftate.    44  AC  35.    Per 
Fbch.  Admitted.] 

[4.  U leffeefor  life,  reverfionfor  life  are,  rcverfioner  in  fee  may 
rdeafe  to  the  reverfton  for  life.    48  E.  3.  16.] 

[5.  If  leffee  for  life,  the  remainder  for  life  are,  the  reverflon  if  a  mas 
in  fee  may  releafe/^  the  remainder  for  lUe.    48  E.  3.  16A  l«»fe«  ^J^ 

'*  .  .      .•  life,  the  rc^ 

naioder  over  for  life,  and  after  he  releafes  all  his  right  to  him  in  remainder,  and  his  heirs,  he  has 
.  gained  the  fee  by  this  releafe.    Per  Perfcy  and  Finch,  quod  non  n^'gatur ;  but  per  Finch,  he  (hall 
not  have  a£bon  of  wafte  againft  the  tenant  for  life  without  attornment ;  ^uxre  ind(,  for  contra  pj:f 
Fericy.    Br.  Relfaffg,  pf.  76.  cites  46  £.  3.  16. 

[6.  If  leffeefor  life,  the  remainder  in  tail  are,  the  donor  may 
releafe  by  enlargement  to  the  lejfee.  9  H.  6*  54.  It  feems  the 
book  btends  fo  there.] 

[7*  ^  leffee  for  life,  the  remainder  in  tail,  the  remainder  in  fee  •  Brown!. 
to  tbetenantfor  life,  are,  the  tenant  for  life  by  his  releafe  to  the  ^^f"  ^* 
remainder  may  transfer  his  reihainder  in  fee  to  him  in  remainder  ^T%ani 
in  eafi,  but  not  his  eftate  for  life,    P,  7  Ja.  B.  between  Francis  p^  /j/ircan. 
0ndPack,  per  Curiam.]  "^^  ^^^^""^ 
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to  him  in  rtmaihder,  but  tie  muH  furrender.  D.  951.  pi.  91.  HilL  8  EKz.  Stepiun  v,  Idri 
Wentworth.— See  Lev.  145.  Mafon  v.  Tredway  accordingly,  but  contra  as  to  Icffce  £ar  yeuii 
but  no  judgment,— S.  C.  Keb.807.  pl.  77.  Mich.  i6Car.  b.  B.  R.  adjornatur. 

r  ■■"-  n       8.  \£  tenant  in  dower  grants  over  her  eftate^  he  in  rcTerfion  may 

J^^  4^»«    enlarge  the  eftate  of  the  grantee  by  releafe.     (Yet  note  that  not- 

•         Ivithftanding  the  grant  over,  the  privity  continues  between  rc- 

veHioner  and  tenant  in  dower,  for  Wafte  lies  againft  her.  11 H; 

4, 6,  II.  admitted.     18  £.  3. 40.  18  AfT.  56.  adjudged* 
^^/^  VT^"       [9.  Klejfeefor  life  or  years  grants  over  his  eftate^  leilbr  may  en* 
lift,  md      l^rge  the  eftate  of  tie  grantee  by  releafe  in  fee,  or  for  his  own 
ujeejor  .    life«     18  £•  3«40*  Adjudged.  21  AC  2i*  aidmitted.3 

lift  makes  a 

Uafe for  years,  and  A,  reUafes  to  the  lejee  for  years,  and  his  heirs ;  this  is  void,  becaofe  here  k 
not  the  confent  of  the  tenant  for  life,  who  is  immediate  tenant  to  the  reverfioner,  and  ought  to 
sttom ;  and  therefore  this  eftate  ought  to  pafs  by  grant  and  attornment.  G.  Trett*  of  Ten.  6s« 
— S.  P.  Co.  Litt.  27«.  b.  273.  a. 

So  it  is  if  a  man  Uajes  for  20  years,  and  the  Uffee  ajhnsfor  10  years,  O.  Treat,  of  Ten.  65.— 
^  P-  Co.  Litt.  273.  a.  That'tf  releafe  to  tkefecond  leflee  and  his  heirs,  is  void,  becoMfe  there  ts  m 
privity, '•^-^ But  in  fuch  cafe,  a  releafe  to  thefjfi  lefjte  is  good  j  for  he  had  *  an  a^^l  pofleflioai 
and  the  poffeflion  of  the  leffec  is  his  poffeflion.  Co.  Litt.  270.  a.— S.  P.  FerTyrrel-  J.  Caxt.61. 
in  Cafe  of  Geary  v,  Bcarcroft,  cites  Litt.  S.  69,  7a— J?tt/  if  donee  in  tail  makes  a  leafefor  kis  9Vi 
life,  and  the  donor  reieafes  to  the  lejfee  and  his  heirs,  this  releafe  is  void  to  enlarge  the  efbtc,  be- 
caufe  there  is  no  privity.     Co.  Litt.  273.  a.—*  Orig.  is  (No)  but  it  feems  to  be  mifprinted. 

^^ee for  years  cannot  make  a  leafe for  years,  wiihin  the  Ilatute  of  ufes,  and  by  thismeatu  to  give 
pofleflion  to  make  him  capable  of  a  releafe  of  the  revcrlion.  Per  Powell  J.  Lutw.  570.  H2IL 
J9W.  3.  in  Cafe  of  Chaloner  v.  Davis. 

Br.  Charge,      ("iq.  &  he  may  h  confirmation.     17  E.  3,31.  b.  31  AC  \V 

H  a  feme  [  1 1  •  If  iaron  and  feme  arc  lejfeespur  auter  vie,  lefibr  may  enlarge 
covert  be  te-^  their  eftate  by  releafe  for  their  own  lives.     18  £•  3,  40-  ao- 

nant  for  life,  judged.      1 8  Aff.  c6.] 
a  releafe /0     •*      o  ->     j 

the  hu/handand  his  heirs^  is -good ;  for  there  is  both  privity  and  an  eftate  in  the  hulband,  whcfo- 
upon  the  releafe  may  fufHctently  enure  by  way  of  enlargement ;  for  by  the  intennarriage  he  gaias 
a  freehold  in  his  wife's  right.     Co*  Litt-  273.  b.— Keilw«  129.  pL  97. 

• 
I 

Br.  Char^,       [  1 2.  If  a  man  has  execution  of  land  upon  an  elegit ^  it  fccxiis  fliat 

I.  C.^  *"'*  ^^  '*  reverfion,  for  whofe  debt  it  was  extended,  cannot  enlarge 

.    his  eftate  by  a  confirmation  to  him  to  have  for  life,  for  vtanttf 

[   296  3  privity  between  them )  for  the  tenant  .by  elegit  comes  in  by  tfS 

inlaw.    Contra3i  AC  13.  admitted,] 

[13.  Sohz  cannot  enlarge  his  eftate  by  releafe  to  have  for 
life  for  de&ult  of  privity.  Contra  31  Aff*  13.  admitted.] 
^  [14.  If  a  man  fues  execution  upon  an  elegit  of  my  land,  and  afor 
I  who  have  the  reverfion  in  fee  confirm  to  him  his  eftate,  he  may 
after  enlarge  his  eftate  by  releafe  to  have  in  fee,  for  the  conftr* 
motion  has  created  a  privity  between  thenu  31  Afll  13*  admi^ 
>     ted.] 

By  whom, 

[  1 5 .  If  iht  father  leafesfor  life^  and  dies,  the  heir  to  whom  the 
reverfion  defcetids  may  enlarge  the  eftate  by  releafe.  i8£*  3* 
40.  by  s^mitt<uice.  43  AiT.  8.  admitted.] 
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[iS.  Mtejeefir  life  be  and  afterwards  the  ¥everjion  is  granted 
iy  fine  to  hanm  and  fenuy  and  to  the  heirs  of  their  bodies^  the  r^- 
maunder  in  fee  to  the  barony  and  the  baron  and  feme  by  fine  releafe 
all  their  right  to  the  leiTee,  and  after  die  without  iifue  *,  this  is 
a  good  enlargement  of  the  eftate  of  the  lefiee^  and  this  ihall  bar 
the  cMlateral  heirs  of  the  baron,     30  E,  3*  4.  b.] 

[17.  If  lejfee  for  life  be  the  remainder  in  fee^  he  in  remainder  Rdeife  of 

may  enlarge  the  eftate  of  the  leffee  by  a  releafe,    44  Afll  1 7.  I^h/^^'^J^ 

admitted.]  or  for  life, 

it  not  good 
to  lejeejtr  yetirs  without  privity  I  at  if  tenant  in  fee,  or  for  lifc}  releafcs  to  leffee  for  yean  of  hU 
diflbl'oT.     Fin.  Lav,  8vo.  44*  b. 

But  rcleafe  of  termor  for  years,  to  Uffetjor  ytars  of  him  who  ejeScd  him^  is  good ;  for  privity  thm 
ttoot  icquifitc     Fin.  Law,  8vo.  44.  D. 

i8.  If  a  man  enters  into  laud  of  his  own  vurdng^  and  take  the 
prtyfiiSy  he  is  a  difieifor.  and  a  releafe  to  him  is  good ;  or  if  the 
owner  confented  thereunto,  then  he  is  tenant  at  will,  and  that 
way  alfo  the  releafe  is  good ;  but  there  is  a  diverftty  when  one  comes 
to  a  particular  efiate  in  land  by  the  aB  of  the  party ^  and  when  by  oEt 
inlaw  \  for  if  the  guardian  holds  over,  he  is  an  abator,  becaufe 
his  intereft  came  by  a£l  in  law.    Co.  Litt.  271. 

19.  If  a  man  makes  a  leafefor  years y  remainder  fbr  life^  a  releafe  ?•  .'•  Tint 
by  the  \tSoTto  the  leffee  for  years ^  and  to  his  heirs ^  is  good ;    be-  Jothe  t«iant 
caufe  he  has  both  a  privity  and  an  eftate,  and  the  releafe  to  him  for  years,  • 
in  the  remainder  for  life  and  his  heirs ^  is  good  alfo.     Co.  Litt,  becaufe  the 

•'        -^  .  '        o  tenant  for 

^73'  *•  years  holdt 

pf  the  reverfioner  and  pays  him  the  fervices,  and  ought  to  attorn  to  his  grants,  and  not  he  in  re- 
mainder for  life;  and  therefore  where  tenant  for  years  accepts  a  releafe  of  the  reverfion,  it  mud 
in  confequence  be  good ;  and  in  that  cafe  a  releafe  to  him  in  thi  remaiuder'for  Hfe  is  good,  becaufe 
the  lefliee,  in  the  original  jnfeudaiion,  took  the  eftate  for  years,  fubje^  to  fuch  remainder  for  life, 
and  therefore  there  nteds  no  eonjentfrom  the  lejfee  for  years,  to  enlarge  the  eftate  into  a  fse.  But  a 
man  maft  not  only  have  an  immediate  relation t  but  he  muft  have  the  notorious  pojej/ion  of  the  eftate, 
as  tenant  for  life  has  by  the  feudal  contra^ ;  for  if  he  has  not  the  pofTeftion,  but  has  affigned  it 
'  mxr  to  another,  there  can  be  no  fuch  notorious  pofFcflion  upon  which  a  releafe  (hould  enure ;  for 
it  would  deftroy  the  folemnity  of  contrafbng,  if  the  releafe  ftiould  pafs  the  eftate,  and  charge  the 
tcaam^  when  the  paity  was  not  really  in  polfefllon.    G.  Treat,  of  Ten.  6^,  66* 

20.  If  z  tenant  by  the  curtefy  grants  over  the  ejlate^  yet  he  is  te^  He  is  liable 
nant  as  to  an  a£tion  of  waft,  attornment,  &c.  and  yet  a  releafe  to  0°  J^ft^^" 
him  and  his  heirs  cannot  enure  to  enlarge  his  eftate^  who  hath  np  Becaufe  the 
eftate  at  all.    Co.  Litt.  273.  a,  ejatei*  ere- 

ated  merely  • 
•  ky  the  law,  yet  he  is  not  capable  of  a  rdcafe,  becaufe  he  has  no  notorious  pojfejion  in  pais^  which 
nay  be  enlarged  into  a  fee.    G.  Treat,  of  Ten.  66. 

21.  If  I  grant  the  rever/ion  of  my  tenant  for  life  to  another  for  [   297   *] 
life,  and  after  releafe  to  the  grantee  and  his  heirs,  he  has  fee-fimple, 

Co.  Litt.  273.  a.  4. 

22.  Releafe  cannot  be  made  x.o  leffee  of  a  future  term,  fo  as  to 
increaic  the  eftate,  yet  he  is  capable  of  a  releafe  of  the  rent,  be- 
caufe of  the  privity  between  them.     Arg.  Show.  381.  cites  i 

2J.  A 


•^^ 


297  Biieafe* 

The  Re-  23.  A  leafi  was  made  3  H.  8.  to  A.  B.  and  C.  at  mlLi   aftcf- 

£akes  a        ^J*ds  -rf.  J/^// J  5.  flwrf  C.  /^i  flr  «^w  $^tf/tf  ^  indefiture  to  than  and 

2u«re,  if  their  heirs  in  anno  4  H.  8.  but  /id  warrant  of  attorney  to  make  iiveij 
le  tenancy  couM  be  provcd.  The  indenture  recited  the  former  Icafc,  [asj 
|K>w?bydic  ^y  indenture  made  3  H.  8.  and  the  death  of  A.  and  that  B.  and 
deaih  of  A.  C.  had  furrendered  the  indenture^  and. that  it  is  now  cancelled; 
^^  '  the  Court  was  of  opinion  that  the  former  ^ate  at  wilt  befag  <fc- 
nothing  fui^  terminedi  the  fecond  indenture  could  not  enure  as  a  confirma- 
vived  by  hi*  tion  to  give  OT  enlarge  a  fee-iimple  to  the  lelTees,  as  it  might  if 
^*afe*  *h  ^^^  cftate  at  will  had  not  been  determined.  D.  269.  b.  pL  20. 
!hc  option   HiU-  10  Eliz.  Anon. 

of  a  grant  made  by  the  leiTor  to  the  lelTee  at  will  for  tcnn  of  life,  wis  held,  14  Eliz.  a  a  ^ood 
confirmation  to  enlarge  the  eftate  without  livery.     Ibid. 

$.  P.  Co.  24.  A.  leafed  to  B.  for  years ;  afterwards  -rf.  hefore  entry  by  B. 
.7a  a^  relea/ed  to  B.  all  his  right ',  this  releafe  is  void,  becaufe  the  Icflcc 
s.  p.  Litu  had  not  poiTeffion  of  the  land  at  the  time  of  the  releafe  made, 
?;  459;  /«'  but  only  a  right  to  have  it  by  virtue  of  the  leafe.  c  Rep.  124* 
'{nurs,t'd   b.  Pafch.  3  Jac.  C.  B.  in  Saflyn's  Cafe. 

^aspoj^^n  by  force  of  the  leafe,  then  fuch  releafe  by  the  feofiFer,  or  by  hia  heir,  it  fuffictnit,  by 
leaion  of  the  privity  by  the  leafe  between  them,  &c. PI.  C  423.  a.  citea  S.  O. 

Hut  if  1, .  25.  If  an  advowfon  be  granted  for  years ^  the  patronage  for  years 
Vv9idanc€s  **  "^  grantee,  and  he  may  except  a  releafe  in  fee  of  the  patron  in 
«rr  granted,  fee  (  per  Jones  J.  Jo*  19.  Hill.  20  Jac.  C.  B.  in  Cafe  of  Standcn 
the  i)atron.   y.  Thc  Univcrfitv  of  Oxford  and  Whitton. 

age  u  not  ' 

fevered,  nor  can  fuch  grantee  accept  of  a  releafe  in  fee  of  the  patron  in  fee;  per  JoQO  J» 

Jo.  19.    Ibid. 

S.^P.  Co,  26.  If  an  infant  males  a  leafe  for  life,  and  the  leffee  ajfgns  it 

b."»73 Ja.'     ^'^^^  ^o  another  with  warranty^  the  infant  at  full  age  brings  a  dum 

fiat  infra  etatem  againft  the  afftgnee,  and  he  vouches  the  afftpm, 

who  enters  into  the  warranty  j  the  demandant  cannot  releafe  in 

fee  fo  as  to  enlarge  the  eftate,  becaufe  the  vouchee  has  nopcffefj^ 

G.  Treat,  of  Ten.  66,  67. 

(B.  2.)     To  whom;    By  Enlargement 5    fywiat 

Words. 

I.  T  ORD  and  tenant  were  iy  fealty,  and  ro/.  rent,  Hithrire^ 
•^  leafed  to  the  tenant  all  his  right  in  the  land,  faving  to  the  hrd 
the  rent ;  and  by  the  opinion  of  all  the  jnfticcs,  this  fliafl  he  a 
rent-fervice,  as  it  was  before  the  releafe,  and  he  fliall  have  feal- 
ty and  then  the  releafe  is  void,  notwithftanding  that  thc  deed 
of  a  man  fhall  be  taken  more  ftrongly  againft  himfelf ;  and  fa  (ec 
that  the  faving  is  repugnant  to  all  the  deed,  and  yet  the  deed 
ihall  not  ferve.     Br.  Releafes,  pi.  S5-  c*^«  ^^  E*  4-  >'• 

2.  A  releafe  by  the  Uffor  to  the  lefeefir  years,  without  other 
words,  gives  the  Icflec  for  years  an  eftate  for  life,    Jenk.  aoo, 

pl.  18.  _ 

^  If 


I 


3«  If  a  rdeafebe  made  to  tmumt  hjjialiiti  Jlafk  mrmmhoM^  a.  C;  died 
VttUs^t  by  Wm  inUe  rcvcrfion  of  Mhts  right  in  the  land^  by  V^'^^. 
tUs  a  ^freehold  pafles  for  the  life  of  him  to  whom  the  reltafe  b.  3^8.  in  Cafe 
made;  for  that  is  the  greateft  eftate  that  can  pafs,  mibmgt  apt^^'8)><«» 
nvords jf  inheritance.     Co.  Litt.  273.  b.  vllL^*^**' 

4.  To  a  rele;ife  that  enures  by  way  of  enlargement  of  the 
cftate,  there  is  not  only  required  privity^  and  an  eftaie  alfo,  bat 
Jt^dent  words  in  law  to  raife  or  create  a  new  eftate.    Co.  Litt. 

273.  b. 

5.  IE  tenant  fir  [/j/t]  grants  in  fie j  and  the  riverfioner  ififie  re--  Cro.  6.335. 
feafa  to  the  grantee^  but  does  not  fijfi^  him  and  his  heirs^  this  S.  C.  and 
rcleafe  gives  only  an  eftate  for  life.  And  if  tenant  for  li&  dies,  «ra'fe  i^ 
and  the  releflbr  dies»  and  then  the  grantee  levies  a  fine,  this  is  \otfugrAntn 
a  forfeiture  to  him,  that  is  next  in  reverfion.  Jo.  328.  Mich.  andhLheiut 
o  Car.  B-  R.  Dikes  v.  Ricks.  * '"^Z "!!: 

dtea  it  to  be  *  hy  him  (viz.  the  reverfioner)  and  his  heirs ;  but  that  it  was  not  to  him  and  his  tttin^  fo 
that  only  an  cllate  for  life  (of  tenant  for  life)  pafllng  by  the  grants  the  r«lealc  cannot  enlarge  it.— 
*  Quare  if  (by)  ihould  not  be  (for). 

6.  As  in  feoffiaents  there  was  required  the  word  h^rs  to  difi 
finguijb  the  feud fiom  fach  as  tpere  not  hereditary ;  fo  it  muft  be  in- 
ferted  in  relea&s  that  only  come  in  place  or  the  feofiinent,  in 
cafes  where  the  poileffion  was  transferred  before.  G.  Treat,  of 
Ten.  67. 

(B.  3.)     At  what  Time.     Before  Entry ^  or  wt  of 

PoffeJ/ion. 

X.  IF  A.  makes  a  leafifir  100  years  to  B«  andB.  makes  a  leafefirr 
^  50  years  to  C.  and  after  A.  releafes  to  B.  in  fee }  this  re-* 

leafe  is  good^  and  yet  B.  has  not  any  actual  pofieffion.     Cro.  R. 

on  Fines  6.  cites  12E.  4.  6. 

2«  But  in  the  fame  cafe  a  releafi  made  to  C  is  wid^  for  though 

he  has  po£feffion»  yet  he  hath  mprivity^  and  yet  a  teaie  made 

by  lefibr  by  fine  made  to  the  tenant  in  fiattOefiapley  or  merchant^ 

esr  by  eUpt%  is  good  \  and  yet  there  is  no  privily.    Co.  R.  on 

i^nes  6.  cites  25  E.  3. 

3.  If  A.  makes  a  leafe^  years  to  B»  and  he/ore  B,  enters^  A. 
tyfime  tekafes  t»B.  and  to  his  bnrsy  now  this  is  a  void  releafe  \  for 
A.  againft  his  own  fine  might  (ay  that  B.  had  not  entered  into 
the  land  before  the  fine  levied ;  and  yet  31  Aff.  04.  it  is  ad- 
judged contra  in  fuch  a  cafe  ^  but  other  books  are  to  the  cod* 
trary.  Co.  R.  on  Fines  6.  cites  16  H.  7.  5.  50  £•  j.  37.  jlf.  . 
^.  23.  46  E.  3.  13.  15  H.  7. 14.  47  £.  3.  279  &c.  accordingly. 

4.  If  a  man  kafis  land  fir  term  of  years^  and  reUqfes  to  th^  termor  where  tht 
aU  his  right  before  the  lefjee  enters;  this  releafe  b  void^  notwith-  words  of  a 
fianding  the  privity,  becaufe  he  nvants  pojfejjlon^  Br.  Releafes,  ^^j^* 
pLp2.  cites  Lib.  littleton.  Tit,  Releafes.  ^itlmni 

g.  But  if  be  bad  entered  brfore  the  releafe^  this  had  been  agood  tofirmltt 

eftate  for  Ufe :  note  the  diverfity.    Br.  ReleafeS|  pl«  ^%.  cites  ^^^ 

lib.  littktoni  Tit*  Udeafei.  rendering 

Vol..  xvm.  A  •  •  nfcs 


2ifi  iSdfeare» 

peeper  cafni«%^€fliaiided,  itwi*a|reedliyil],  that  if  k  did  opente  only  ii  a  kafe  at  eonuM 
bw,  the  party  was  not  capable  of  takinz  an  enhi^ment  of  hit  efiate  by  a  Rleile«  vatil  aftiial  caiqf, 
according  to  Co.  Litt.  46.  And  they  aSl  but  Noith  Ch.  J.  inclined  that  thU  Icafe  did  operate  by 
the  ftatute ;  for  they  faid  it  had  been  often  adjttdged«  that  thoagh  dicte  were  not  the  worda  ibir- 
gain  and  Cell)  yet  it  would  operate  by  way  of  ufe,  there  being  a  foffident  ooofidciatioa.  Freeau 
Kep.  84^.  S50.  pi.  a66.  Patch.  1678.  C.  B.  Barker  v.  Keele.    . 

There  u  a  diverfty  htween  m  lesji  Jw  iift^  and  a  leafe  for  ycMrs ;  for  before  the  adry  ffldfupf 
ytarSf  a  rrleafecannotbc  made  to  hm ;  but  if  a  man  makei  a  leafe  for  life,  the  remainder  ror  ltfe» 
and  the  firft  leflfee  dies ;  a  relcafe  to  him  in  the  remainder,  and  to  fait  heirs,  is  good  beCocehe 
enters  to  enlarge  his  eftate,  becaufc  be  has  an  eftaie  of  a/rcekoidin  law  in  him,  which  may  he  en* 
Urged  by  rdeafe  before  entry.    Co.  LitL  ayo.  b. 

L  ^99  1  ^-  T^  ^  vazntDaikts  z  leafi  for  fears,  therimainderforyears^  the 
And  yet  he  grft  IcfT^e  enters ;  a  releafe  to  him  in  the  remainder  for  jcxn, 
dlr^'hlld  il^    is  good  to  enlarge  his  eftate.     Co.  Litt,  270.  a. 

OHyf^effion,  Co.  R.  on  Fines  6."^^  But  if  a  Icafe  be  by  indenture  in  Jwfj%  kaiead»  the  land  at  the 
feaft  of  5/.  Mickmei  uroxitoo  fpr  ai  years,  and  the  lefTor  rtUafis  to  the  Icflae  htfort  Michadam  tflf 
kis  right,  this  releaie  it  void ;  for  he  had  not  pofleffion  before.  Co.  R.  on  Hnet  6.  cites  Ifidu 
at  E.  4. 37- 

7.  If  a  kafe  fir  years  be  made  to  two,  albeit  the  lefior  before 
they  enter  cannot  releafe  to  them  to  enlarge  their  eftate,  yet  oae 
of  them  may  before  entry  rdeafe  to  the  other.  Co,  litt.  270.  b. 


(B«  4O    To  whom.    By  Way  of  EnhrgemcnU 

How  it  operates. 

!•  IF  A.  makes  a  kale  to  B.fir  life,  retnaindtr  to  CfirRfi,  t^ 

^  mainder  to  ^J^  Iffi*  ^^^  ^»  ^  ^^  ^^  rdeafes  aU  his 

riffht  to  B.  C.  and  JD.  in  this  cafe  thoto  in  Femainder  are  not 

jomtenants  \rith  the  tenant  for  life,  and  yet  the  rdeafie  is  good 

to  them  all.    And.  32.  cites  it  as  held  per  Montagoe  Ch.  J. 

Trin.  7  E.  6.  But  iays,  Qu«re  how  it  (hall  be  goo^  and  how 

it  fhali  take  its  efieft. 

•  PAffeOion      2«  Nothing  pafles  by  a  releafe  to  the  kjk  inpoFeffion,  but  fay 

and  revei^  Way  of  enlargement  of  the  eftate  of  the  leflSse  $  tor  it  does  Mf 

^  thi^^*  ^P^^  ^^  P^  ^  '^^^  tfi^*  ^f  ^  rtvetfion,  but  to  increafe  the 
^b^'  eftate  m  {KiOeffion,  accordmg  to  the  words  of  it:  fo  it  woffci 
battheieafc  110^  hj  nUrger  rf  the  fail  intertftf  but  by  enknrging  of  it.  Botit 
!»>n<>^u>S  is  true,  after  the  relede  the  leafe  doth  •not  exift  diftina  fru 
frm,a^^  ^e  c^e  hj  the  releafe;  for  though  it  does  not  conttnoe  as  a 
that  haathe  term,  yet  it  is  part  of  the  of  the  intmft  that  he  sow  has  in  Urn 
j^l^^^'^^ll.     by  therdeafes.foritis<K^  a  particuhr  tenant  fay 

in  Ae  '  lum  in  revehion,  which  does  drown  the  particQiar  cAatc. 
kale.  Afg.  Arg.  Far.  47.  in  Cafe  of  Shortridge  v.  Lanuduriu 

in  Cafe  ^.Prac^ridfs  Tf  Cookcir 
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*  (G)     Releafcs.     What  Things  are.  releafable  i«terinRou 

iy  any  Words.  ^J!'^  ^"^ 

[!•    A  MAN  cannot  relcafcd/'that  «;&ViiA^i«/w  wrf^r^fiirw'A/  Forhlt 

^^  nor  in  deed^  as  if  a  man  recites,  that  whereas  you  SaD  2S?rf* 
U  hound  Xo  vat,  in  %qL  I  rcleafe  this^  now  it  is  void.     21  £.4.  rdetfeto* 

4<^«  b.]  take  efica 

Per  Gaw<ly  J.  GoMfb.  167.  citet  the  cafe  of  Read  v.  BearbIock«--«- A  rrletfe  cannot  Qftrate  iut 
i^andtate,  intercU,  or  right.  Per  Dodcndgc  J.  RolL  R.  197.  in  Cafe  of  Quick  and  HarrU 
V.  Ladbonow.  —  3  Built.  30.  S  C.and  S.  P. 

A  releaCe  with  thcfe  wordt»  (Itu  quotifmodo  in  /uturo  ktiere  potero,  are  void  in  law ;    for  no 
ri?bt  paOn  but  the  right  which  the  releiTor  had  at  the  time  of  the  releafe.     Are.  firidgm.  76.  ciiea 

Lift.  Kelra'esico. Per  +  Trevor  Ch.  J.  Gibb.  1^4.  in  Cafe  of  Buntcrv.  Coke..-~fiuta  rc- 

ktfc  with  wATTM'y  will  bar  a  future  righu  Per  eundeuu  Ibid.— — f  S.  P.  n  Mod.  1  ^i  1.  1  ca.  in 
Cafe  of  Archer  v.Bokenham.    S.  C  5».^i5>.« 

^  [2.  After  one  has  iowni  furetyrf  the  peace^  all  the  leiges  of  the 
king  have  intcreft ;  and  therefore  he,  againft  whom  it  is  found, 
cannot  releafe  it,  nor  the  king.  (And  fo  by  confequence  no 
one  [can])    21  E.  4.  40.] 

[3.  If  my  tenants  have  ufed  time  nohereof  mermnry^  &V,  to  chitfe^ 
9fte  of  them  to  collet  my  rents  fir  one  year^  and  another  fir  another 
J^^y  and  fo  on,  I  may  difcharge  one  of  my  tenants  only  thereof,  L   3®®   ] 
and  the  others  fhall  not  be  farther  •charged  than  before  j  for   -     ^    ,  ,^ 
wheq  it  comes  to  his  courfe  who  is  difcharged,  I  myfelf  fliall    Fd.  40a. 
cpUeftit.    aiE.4.  45.b  47.  b]  v^■-^r*^i^i 

[4-  If  l^eefor  3 1  ^ars  devifis  all  the  term  which  fiaU  remain  ^i^  ,^^ ' 
isfier  the  death  rfB.  his  wife,  to  C.  his  fon,  and  makes  B.  his  exe-  pi.  171.  in 


mreverfion,  as  well  [as  J  in  Hampefs  cafe  to  the  tenant  in  pot  'dj^d,^:!! 
fcffion ;  for  this  is  only  to  extinguifh  a  poffibility  of  a  term,  S2e  FaUb"  a 
^fhicb.  may  be  as  well  merged  in  the  rever fion  as  in  the  pofleffion.  Cafe.  — 
Tr.  13  Car.  B.  R.  between  »  Jobnfin  and  Trien^ard  per  totam  ^  >  3^- 
C^rial||  adjudged  upon  a  fpecial  verdi£tfQUQd  in  London  before  A^feifed  of 
Bi^npfton,  who  was  theq  of  another  opinion.    Intratur  Mich,  bmda  in  w. 
II  Cv.  Rot.  506.    And  the  reafon  of  Brampfton  was^  becairic  J"^/',^" 
die  pofflbility  of  C.  was  qot  created  out  of  the  reverfion,  but  /i;^^,  ^  gr. 
^'Qt  of  the  leafe  for  years*  ?fter  it  came  from  the  rereriion  ^  but  t^  D.  his ' 
the  other  juiUce^  jQ^d,  that  it  is  ^  one,  and  if  B.  who  has  all  ^{^jjf'' 
^  teriQ^  either  ^  logale«  or  as  execiijtor,  had  joined  in  this  trarda  toT. 
tWaftiit  had  been  a  good  releafe widiout doubt;  and  thb  pof-  ttujfom^ejt 
^1^^  km  charge  upon  the  hnd,  and  if  h  were  not  *«•  this  in- -^"Jj^^ 
^^Fveninff  poffibility,  kflbr  fhall  have  it  in  nofleffion  by  the  the  Undsim  ' 
^icath^fB.  md  thmfi)re  this  Tdeufcemtretio  ioenver/loet  by  way  ^^toD.Vikf 
•fixmimUmtf  ihi  t^tSn  and  h  was  agreed  that  ^i.  ihii/ ;;;;^^^^i^^^^ 
hmi^mffUi%  aM  rivei^^ur  i^ed^  and  after  C  had  nkafid  tQ  tbt  yt^rAt  to  b. 

4^!^»  k  Dvmld]  OtiOlpd^  thepUin- 

Asa  tiff, 


ttff,  kistldijt  fininfee^  and  that  if  either  T.  or  B,  die  befort  they  enter ^  thi  furviver  t$  enjtjA$ 
whole  to  him  and  his  heirs.  D.  catered,  B.  in  the  life  time  of  D.  rdeafed  all  his  right  to  T.  the 
youngeil  fon,  with  warranty;  T.  died  in  the  life  of  O.  Adjddged,  that  B.  had  an  intc  reft  vcfted 
in  him  by  the  devife,  but  not  executed  til^it  happen  upon  the  death  of  the  wife ;  and  that  thiire- 
leafe  with  warranter  was  a  good  bar  to  B.  And  Hobart  Ch.  J.  who  delivered  the  opinion  of  the 
Court,  faid  that  this  is  not  like  to  a  rcUdfe  by  an  heir  in  the  life  of  his  father  \  for  the  heiria  fucha 
cafe  is  a  ftranger,  and  has  no  title  at  all,  and  yet  his  releafe  with  warranty  bars  him.  HatL  60. 
Howell  V.  Auger.— ^Hovel  v.  Augur.  Jo.  16.  HilW  20  Jac.  C.  B.  S.  C.  accordingly;  and  that  it 
was  held  thttfuppofing  it  zfe^-Jimple  in  contingency  upon  the  frffee-fimpU  to  T,  yct'the  releafa  had 
cxtinguiflied  it,  and  that  this,  by  rcafon  of  the  warranty,  is  a  much  flrongercafc  thin  LAMrtrr's 
Cafe,  10  Rep.  47.  b.  48.***-  Win.  30.  S.  C.  ftatcd  by  the  name  of  Hobl's  Caie.  And  Ibid« 
54,5.  C.  by  name  of  Ho  a 's  Cafe,  argued  Mich,  to  Jac.  but  nothing  faid  by  the  Court. 

i#j  if  there  j.  An  ificsdeni  CTmnGt  bc  rdc^kdj  t/fi/efs  iy  geiuroi  wordt.  Br. 
Lt^;l  Incident,  pi.  26.  cites  52  Aff.  6. 

magCf  jeait)t  and  rent,  and  the  lord  rcleafes  the  *feaJlty  and  the  rent ;  this  is  void  for  the  fealty,  be* 
caufe  thehoma};c  remains,  and  the  fealty  is  incident  to  it.  13  R.  a.  but  the  lord  may  grant  by 
deed  that  he  will  not  have  fealty  by  two  or  three  years.  Br.  Rcleafes,  pi.  47.  cites  5  £.4-  41.«« 
S.  P.    Aod  fo  of  diftrels.     Br.  Releafes,  pi.  5a.  dtes  7  H.  4.  ii. 

6»  Damages  in  detinue  before  judgment  cannot  be  releafed.  Br. 
Damages  138.  cites  11  H.  6.  29. 

7«  A  nomine  pisn^  waiting  on  a  rent  cannot  be  releafed  until 
the  rent  be  behind ;  for  the  not  paying  the  rent  makes  the  no* 
mine  pcense  a  duty.  Brownl.  1 16.  in  the  Cafe  of  Jkidges  t; 
Enion. — Cites  5  £•  4. 42. 

8.  A  thing  not  in  eje^  as  a  Jeafe  for  years  to  begin  at  a  day  tt 
conu,  cannot  be  releafed.  4Le.  134*  Arg.  cites  Lit.  105.  and 
4H.  7.  lo. 

9.  If  a  trej^ajfor  takes  my  goods  I  may  releafe  them  to  him,  hd  nU 
give  them  to  him ;  for  he  h«ith  a  right  to  them,  but  not  a  property 
in  them.    Per  Brian  J.  Br.  Dones,  &c.  pi.  24.  cites  6  H.  7*  9. 

10.  Extent  by  elegit  may  be  afligned  or  furrertdered,  bat  it 
cannot  be  releafed ;  for  a  reHafe  fuppofes  the  releafor  to  be  ont 
of  poileiSon,  and  a  forrender  fuppofes  him  in  pofleiEon.  Jenk. 
26^.  pL  85. 

r  ^Qi   1       IX.  Cbofe  en  oBion  may  be  releafed  or  confirmed  to  him  that 

Wmpojemon^  and  to  none  elfe.  Fin.  Law  8vo.  107. 
And.  ssfti  12.  The  next  avoidance  was  granted  to  A.  and  B.  the  ehurA 
pL  t4t.  S.  became  void^  and  afterwards  A*  releafed  to  B.  all  his  eftate,  ri^itt 
kaflwu^of  ^^'^  ^^^^^*  Adjudged,  That  the  releafe  was  void ;  for  after  the 
all  right  and  avoidancc  it  is  merely  a  thing  in  action,  and  fo  annexed  to  the 
demand  perfon  that  it  cannot  be  releafed  \  but  a  releaie  before  avoidance 
2idtu!e    is  good.    Cro.E.  173.  Hill,  32  Eliz.  Brookfbie's  Cafe. 

advowfon  and  prefentation.  Aod  the  Court  held,  that  when  the  church  voided  the  next  avoid- 
ance is  had,  and  fo  their  chattel  determined,  and  then  a  power  remains  in  them  ioprefini^  U« 
which  cannot  be  releafed  by  the  one  to  the  other  any  more  thas  item  begiamed  toanys  for  It  b 
nothing  but  a  right,  ud  not  any  chattel  in  poiTeflion.— Ow.  85.  S«  C.  Adjnd^  accoi^b^ly. 
S.  C.  adjudged  aficordiagly«  Le.  167.  pL  saa.  Brokefi>)r  v.  Wickham  and  the  HiBiop  of  t  ;^>^^^^,^^ 
j;.  01  3  Le.  856.  pL  340.— *S.  P.  Co.  Lit  870.  b.  cttct  Piich.  38  Elis.  C.  B.  BWaet  v.  Ae 
Jliihop  of  Norwich. 


ArcheRiia  13.  Thefc  is  a  ifiv^/jT  betwtcn  a  ^ ^yrftm  t^en  a  i 
^^^^^  fibfiquent,  iiid  a  duty  marttun  atfirfi^  mdufen  cm£A 
^dtfmji  dint  t$  bi  modi  certain  after.    TlUificftiQay  be  releaftd  before  die 


jia/  of  performance  of  the  condition,  but  the  other  cannot  be  ^^^  ^ 
reieafed,  bccaufe  in  the  mean  time  it  is  no  more  than  a  mere  -/hs^li^ 
tqffikbty.    5  Rep.  70.  b.  7  K    Per  Cm*.  Patch.  34  £liz.  B.  R.  m  it^ouf  hp- 
Hoc^aCafc.  -^>*> 

^uenL  In 
the  firft  cafe  it  may  be  releafedy  for  it  was  in  eiTr  before  any  a6t  dons ;  but  in  the  otlier  cafe  it  if 
not  in  eflcy  axid  therefore  cannot  be  releafcd ;  at  if  onecovenanuco  infcoff  me  before  Michaelmas^ 
a  rdeale  of  cavcnmnts  before  Michaelmas  is  no  bar  to  an  adion  of  covenant  brought  after  Michael- 
mas ;  for  there  was  no  caufe  of  adion  at  the  time  of  the  rcleafe  made.  But  if  an  obligation  be  for 
performance  of  that  covenant,  a  releafe  of  all  anions  is  a  difcharge  of  that  bond ;  for  it  was  a  duty 
ddcaiable.  So  if  I  grant  to  yon,  that  if  B.  dofucb  an  aA  I  will  pay  unto  you  ao/.  if  you  releaie 
to  me  ail  aflions,  aod  afterwards  B.  performs  the  a£^,  the  20/.  is  due,  and  an  a&ion  lies  for  it ; 
for  it  was  not  in  cfTc  at  the  time  of  the  relcafc.  Per  Popbam.  Cro.  £.  580.  Mich.  39  &  40  £lis« 
B^  R«  in  the  cafe  of  Hoe  ▼.  Marflsail. 

14.  Suit  of  court  is  infeparablj  incident  to  a  Court  Leet^  which 
cannot  be  releafed.  Brownl.  185.  Trin.  4  Jac*  Tott  v.  In- 
gram. 

25.  A  prefcription  was  made,  that  all  the  inhabitants  of  an« 
dent  mefluages  in  fuch  a  vill  ihould  have  common  within  the  vill 
hy  reafon  of  thtiv  commorancy^  Such  common  cannot  be  releafed  ; 
for  though  one  inhabitant  ihould  releafe  it,  a  fucceeding  one 
might  claim  it.  Cro.  J.  15a.  Hill.  4  Jac.  B.  R.  Smith  v.  Gate- 
wood. 

16.  ApqfflbilQj  cannot  be  releafed.    BrownU  i  to.  Trin.  8  Jac.  Co.  Liit. 
Neal  V.  Sheffield.  •«  5-  a.—- 

As  money  U 
it  pad  OM  the  birth  of  ike  next  childy  which  may  never  happen ;  and  bccaufe  it  is  no  debt  or  duty  it 

cannot  be  diicharged.     Brownl.  no.  Neal  v.  Sheffield. Yelv.  sqa.  S.  C. 

5a  if  an  award  be,  that  if  A.  JhaUgive  B,  ti  Midfiimmer  a  load  of  hay,  then  on  delivery  of  tb* 
hay  B  OuUgivt  A,  xo/.  the  xoL  cannot  be  releafcd  belore  the  day,  becaufe  it  refts  merely  in  n 
poifibUity  and  contingency ;  for  it  becomes  a  duty  on  delivery  of  the  hay  only^  and  not  before* 
Jlro«rnL  1 15, 1  x  6.  Hill.  9  Jac.  in  the  caie  of  Bridget  v.  Enion. 

17.  An  uncertain  thing  cannot  be  releafed ;  as  a  releafe  of  all 
a£tionS|  duties,  and  demands,  before  judgment  is  no  discharge 
of  Ixul.  10  Rep.  51.  Mich.  10  Jac.  in  Lampet's  Cafe.— Cites  5 
Rep.  70.  b.  Hoe's  Cafe. 

r8.  hftdure  right  orpoffibiUty  which  may  be  releafed,  o$^ht  to  A  future 
have  Atmdation  and  original  inception^  and  to  be  a  necefianr  and  ^^  ^  '^ 

ii^u-i*..—       o  r%  u    •     T  ^^9    r-i  r  vocation  can* 

ep0tmm  pombuity.    See  10  Rep.  50.  b.  m  Lampett'^  Cafe.*——  not  bere- 
And  Winch*  55  Hoe's  Cafe.  leafed, 

though  it 
aay  be  defeated  by  deed.     1  Rep.  1 13.  HilL  28  £Uz.  B.  R.  Albany's  Cafe.— A  wurefyJtnre  right 
cannot  be  releafed.    Per  Lord  Macclesfield.    Cb.  Piec.  ^46*  pi.  339.  Mich.  1 720.  in  the  Cafe  •£ 
JKoop  V.  &eUcy« 

19.  If  a  feoffment  in  fee  be  to  ihttfeoffuchas  J.  S.JhallnOme^  l^U-  R« 
J.  S,  cannot  releafe  this  nomination.    Per  Coke  Ch,  J.  3  Bulft.  J?^'^'  ^'  * 
30.  in  the  Cafe  of  Quick  and  Harris  v.  Ludburrow.  /    ^^  1 

20»  If  I  devife,  that  my  executors  JhdUfell  my  land,  they  can-  ^^  r^  "* 
not  releaie  this  power*  Per  Haughton  J.  3  Bulft.  3 1 .  in  the  Cafe  s  97.  S.  C.  le 
ofQuvdk  ▼.  Ludburrow.  ^* 

2U  Jf  A.  be  hfind  to  B.  by  his  promife  topevform  two  things^ 
Bfr  ma/ wett  difdiarge  him  of  part,  andfo  make  it  fev  ral  $  per 
Sh^gbt<n^  J«    Bnt  perDoderidge,  if  it  be  9ne  entire  things  it  feems 

A  a  3  kt 
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» 

he  cannot  difchar|e/jr/  of  tt  by  kis  rdicafe*  3  Bolft.  232.  Midi. 

14  Jac.  in  the  Caie  of  Elken  v.  Waftdl. 
s'r*' h' «^'  22.  A.  faid  to  a  feme  fole,  marry  mjfiriifid  W.  and ifjou ©wf- 
15  Ja  "pci  /''w  *'»*  I  ««*^^ P^^ y^  ^ooL  They  intermarried,  and  the  huf- 
3  judges  for  band  releafes  to  A*  all  demands^  and  dies.  This  releafe  bars  not 
•^  ^*"°f  ^  ^^^  ^*^»  bccaufe  during  the  life  of  the  hufband  it  was  not  a 
dtfendaoL'^  thing  in  demand  ;  but  it  might  well  be  releafed  by  apt  andj^ 
Hutu  X  7.  cial  tvords^  thoush  it  Vas  to  take  effeft  by  contingency  in  futuro* 
roTdin'i"  ^^^  Altham  Serjeant  and  Winch  J.  afiented.  Noy  26.  in  the 
bv\vmr^     C^c  of  Smith  V.  Stafibrd. 

and  (lutton  J.  contn  Hobvt  Ch.  J.  — ^Godb.  a71.pl.  380.  &  C.  and  rcpoiti  that  Hoban  Cb,  J« 
and  VV;irbnrton  J.  were  agaiiiil  Winch  and  Hutton  J.  that  the  marriage  was  a  rclcaCe  of  the  loc^ 
|iob.  ai6.  pi.  sSo.  S.  C.  Hobart  thought  the  maniagc  an  catin^flimciKol  the  pronude,  butUni 
the  other  juIUces  were  of  auoihcr  mioo. 

Vent.  39.  23.  A  hnd  cannot  be  rcleafed  by  nuill^  bccaulc  a  twff  is  no 
crr?i*B.R.  ^^°»  though  it  be  fignedand  fealed.  Sid,  421.  pL  ii*  Trin. 
Anon,  has  *  19  Car.  2.  B.  R.  Pigeon  v«  Harrifon. 

•  no  a.  That 

a  man  cannot  rcleafe  t  debt  by  hU  will. 

10  Mod.  24-  A.  dcvifed  to  M.  his  wife  for  life,  and  after  to  D..  andhk 

4»5-  i>.  C.     ^^y^  provided  if  C.  nvithin  3  months  after  M^s  death  pax  to  D.  500/. 

then  the  lands  to  remain  to  C  and  heirs :  It  was  held  by  the  Ld. 

Chancellor  and  Mafter  of  the  Rolls  Mich.  17 18.    ThatC, 

might  have  releafed,  or  extinguifhed  his  right.    Ch.  Free  489 

pL  303.  PaTch.  1718.    Marks  v.  Marks. 

25.  A  right  vefted  cannot  be  releafed ;  and  this  was  faid  to  be 
a  general  rule.  8  Mod.  loc.'.Mich.  9  Geo.  in  the  QTe  of  the 
Chamberlsun  of  London  v.  Lopez. 

26.  A.  dtvifed  lands  in  trufi  fir  theeldejlfin  of  B.fir  lyears^ 
and  if  within  thofe  2  yiars  beJkotJd  become  a  proteflant  then  to  him 
in  tml  male^  but  Ar  defatthrffueb  amfiirmUy^  then  t»  the  ufe  of  the 
Jeamiy  l^c.fon  of  the  faid  B.  being  u  protdtaat^  and  to  the  heirs  male 
rf' their  bo£es  be'mg  proteftants^  and  for  default  of  fiich  conformity 
many  ofthefonty  or  if  they  fliould  die  without  ifliiemakf  then 
to  the  ttfi  ^dhe  eldefi  daughter  of  B.  being  a  protefiattt^  andtbe 
heirs  ef  her  body  beittg  proteJasOs^  remainder  to  the  fecond  daughter, 
&C.  remainder  to  C.  (who  aftoally  was  a  proteftant^  Ld.  Chan. 
Macclesfield  faid,  that  fuch  brothers  andfiftersconld  notrdeaf^ 
their  right  te  any  intail  given  Aemh  l&rivti/^fbnifmachaswitfaoat 
a  fine  they  coidd  not  bar  thehr  ifiue.  a  Wms's.  Re{k  132.  13s* 
Pafdu  X723.    Carteret  v.  Carteret. 

(H)    What  Perjotts  may  releafe. 

SttCooa     [i.    TTS  agfnsfi  nohmfuntf^  the  peace  isfmtnitUM^  rdeafe 
|^«'*«"  '^^  it)  forevdyooehaamterefti  ferh(»isboiiiidtokB9 

^     .  thcpeaceagainfthimsandaUthelicfety  ai£»4-4^1         ^ 

[  303  ]      Csu  ISA.  eovemmts mtitb &  thai C^fiaUpaj  loL  amnmlfy^D^ 
JtoU.ae^    D. cannot reUafeibii^tQC.Uiii&!taxgCQithl^ 
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*  he  Sb  a  finmgar  to  the  coyenant ;  (br  wlien  a  man  bbds  hincdelfy  ^,\  ^ 
that  a  thing  fhall  be  performed  to  a  ftranger,  he  takes  upon  ^^^fT 
himfelf  that  a ftranger  ihall  accept  it.  P.  13.  Ja.  B.  R.  between  enteredat 
^zck  and  Ludburrow.    Adjudged.]  "^Butf".** 

S.  C.  adjudged  dearly/ And  in  this  cafe  if  />.  takes  J,  H.  f  hr  km/kni,  J.  N.  cannot  releafe 

this  payment,  be  having  no  nght  at  all  tkerein.    Ibid. 

If  A.  is  bound  to  B,  in  ^s-  tetkemje  of  7,  S,  there  J.  S.  may  releafe  the  bond ;  becanfe  the 
ufe  ia  expreflcd  in  the  bond.  Conira  if  it  aoea  not  appear  in  the  bond.  Br.  Obligation,  pi.  7a. 
cites  3S  H  8.— S.  P.  Jenk.  ftai.  pi.  75. 

If  A.  is  Mm/  to  J,&^t9ik€uJtcJC,  thm  C  may  hoot  afukptemtL  t^mnfi  J.  S.  to  bring  mi  oQion 
t»  the  ufe  of  C.  per  Moileand  Davcrs,  and  by  them  if  my  feofiec  in  ute  be  diffeifisd  I  ihall  have 
afobpoena  againil  him  to  bring  afilfe.     Br.  Confcience,  dec.  pi.  q.  cites  a  E.  4.  1. 

A.  vu  humdtn  afiatutefiaple  t»  B.  and  C.  and  after  C.  releajed  to  A.  all  executions^  seconnts  and 

reeogmixances^  for  which  B.  brought  a  fabp<ena  againft  C.  ana  A.  bccaulc  A.  had  notice  that  the 

tjtatt  was  made  iotkenjeof  B,  and  fo  a  fraud  in  A.    But  beeaufe  C.  might  have  troubled  A.  and  it 

.  u  lawful  for  every  one  to  aid  himfdf,  therefore  A.  urns  di/charged,  and  the  fubpcena  ftood  agaiaik 

C.     Br.  Confcience,  dec.  pL  17.  cites  1 1  £.  4.  8. 

If  a  kaad  be  made  uA,io  the  ufe  of  A,  and  3,  B  cannot  releafe  it ;  for  he  is  not  partf  to  the  decd^ 
and  it  is  but  an  equitable  truft  for  him  remediable  in  equity,  if  A.  will  not  permit  him  to  have 
any  part  of  the  money.  Lev.  835.  Hill.  i83t  19  Car.  1.  B.  R.  Offley  v.  Ward.^— So  a^^/# 
A.  the  Cervant  to  the  nJeo/B,  the  mailer  for  goods  of  the  roafter  fold  by  A.  cannot  be  releafed  by 
B.S&lod.  116.  Arg.  in  the  Cafe  of  Lowther  v.  Kelly,  cites  Cro.  J.  653.— —Bond  to  the  ufe  of 
A,  Jar  life  and  after  to  B.  B.  dannot  relcafe  it  during  A.'s  Ufe ;  but  if  it  wu  to  his  own  nfc  only  it 
Ittd  been  good  m  equity.    Litt.  Rep.  149.  Pafch.  4  Car.  C.  B.  Aoon. 

[3.  Airpiid!?/!^  mayrdeafe  afv^^dbiff  fy//^^yor/j^ii;^rftf0*  *«r»»  «•' 
veriure  tipon  leafe  made  hj  the  feme.     42  E.  3.  18.   Admitted ;  -^^J^^^^ 
but  the  adtion  of  wafte  was  brought  by  the  baron  and  feme,  fo  and  after  ' 
it  is  barred  during  coverture  (but  qusere  if  it  Ihall  be  bar  aiter  ^^cy  W'*' 
coverture  againft  the  feme.)]  -f^i^^;;'^ 

and  after  the  haron  releafed  to  the  UJee  and  his  heirs  ^  this  is  no  difcontmuanee ;  and  yet  it  gives 
iranktcocmeat  to  the  lefTtc  during  the  life  of  the  baron  without  doubt*  Br.  Relealesi  pi.  8u 
cites  19  U.  a. 

C4»'^In  ire^fs^  or  detinue  kj  the  vilkln^  the  reJeaft  of  the  ML 
is  a  good  bar.     i8H.  6.  23.b.] 


fj.  If  tf  right  defctnds  he  may  releafe  it,  and  it  Ihall  bar  the  Reletie  or 
ir,  who  ought  to  make  him  mefne  in  the  defcent  though  he  ^jjf  J^ 
claiiBs  in  the  aSion  ancefhrell  of  the  p^ejj^  paramount.     7  H.  4.  i^hlie^ 

Jp«  bu  J  unlels  he 

who  makei 
it  hnt  nrigkt  in  him  at  the  time  of  the  making  of  them.  Pet  Markham,  quod  nemo  negavit.  Br. 
ReXcafea,  pL  ^3.  cites  19  H.  6.  6s.  in  the  Cafe  of  the  Redor  of  Edingdcn. 

£6.  If  jt»  harjtidgment  againfi  B.fbr  debt  et  damages^  and  after  Cro^C  fti4. 
m$€nds  the  iandid  B.  for  this  debt,  and  then  ajjfgns  over  the  land  |[  eTiT 
txtgndedto  C  for  all  his  eftate  therein,  and  after  ^  rekafes  to  B.  a38.'a<xonU 
tbejudgnunt^  this  ihall  avoid  the  extent,  fo  that  B.  may  have  an  iflglys  but 
audita  qaereh  againft  C  the  affignee,  and  therein  ihall  avoid  '^J^^^ 
the  extent,  beeaufe  B.  notwithfbnding  the  affignment  continues  extended 
frivf  to  the  judgment^  and  might,  after  the  aQignmentj  have  ac-  bad  been 
knowkdged  fatisfaOion  of  the  judgment,  and  fo  defeat  the  ^f^^^. 
eftate  of  the  affignee,  and  this  releafe  is  all  one  as  if  he  had  ao-  tin  tathn 
koowledged  iatiSfaAion  of  the  judgment.    P.  7.    Car.  B.  R.  |^p^^* 
•  Vetwccn  Fhvuer  and  Rlgetr.    Adjudged  upon  a  demurrer.}  Wd!  the 

plirinti£F  hlKl  releafed  to  the  defimdwt;  tbc  tcna  ihoald  not  be  dc^ 

A  a  4  [7»  If 


304' 


Jy.  If  a  eknmonaliji  be  diffiifed  and  after  tvtry  om  rdeafisfnt 
^^fiV%  ^  is  not  gooc^  becaufe  it  ought  to  be  igr  their  cmnman/td. 
19  H.  6.  64.  b.] 

8.  If  the  prior  or  abbot  releafos  to  the  tenafttjor  lift  all  d^ons^  Uiis 
is  no  bar  againft  the  iucceilbrj  becaufe  it  was  not  by  the  abbot 
or  prior  and  their  covent.    Br.  Releafes,  pi.  64.  cites  4a  E» 

3.  22, 

^9.  If  a  man  be  dtffafedofa  pianor,  and  the  dijeifor  rekafju  the 

Jervicetto  a  tenant  who  hol<{s  of  the  manor,  and  the  difleifee  re* 

enters,  this  releafe  ihall  not  be  a  bar  to  the  difleifee  to  have  the 

fervices  i  for  the  re-entry  fhall  defeat  all  mefne  a£ls  made  by  the 

difleifor.    Br.  Releafej  pi.  91.  cites  4  H.  7.  13.  Sands  r.  Peck* 

ham. 

10.  If  they!i/i&«r|  tenant  in  taU^  brings  fermedon,  and  is  barred 

byfidfeverSHj  and  after  releafes  all  a£tionS|  and  dies,  this  is  no 

Ixir  to  the  iffiie  in  tail  to  have  attaint.    Br.  Releafes,  pi.  8o» 

cites  F.  N.  B,  108. 


So  if  he  had 

rclcafcd  all 

his  right, 

quod  nota, 

and  from 

hence  it  ap* 

pears  that/ufA  reUafi  in  ttntnt  infet  fimfU^  (hall  be  a  bar  to  the  heir.     Ibid. 

tht  ancefior  it  a  bar  Af  wttt  to  thecufioniary  heir  in  gavelkind  or  borough  Englijk,  at  to  the  keir  «f 

monlaw\  for  the  heir  cannot  have  the  land  whereof  the  aooeibr  by  whom,  &c  rcleafedk;  bm 

warranty  fliall  not  be  a  bar  but  to  the  heir  at  common  law ;  note  the  diveriky  •    Br.  Rrkifci,  pL 

69.  citettt  £.  3.  3^- 


K  rtUMjk^ 


1 1.  He  V)ho  heLs property  in  a  thing  cannot  releafe,  but  he 
give^    See  Br.  £xecations»  pi.  11 8.    Per  Brook. 

12.  A  parilhioner  is  fued  in  the  Spiritual  Court  for  repsura* 
tions  of  the  church  \  a  releaie  to  him  by  one  churchwarden  onlj^ 
without  the  other,  is  not  good  %  and  in  our  law  it  b  the  fame. 
Jenk.  305.  pi.  78, 

And.  177..  I  J.  An  infant  executor  may  make  a  releafe  upon  a  tnie'iati& 
t\  bjr'namc  ft<^<*«>  ^ut  ttot  otherwjfe.  5  Rep.  27.  b.  HilL  26  Eliz.  B.  R. 
of  RuOciv.  Ruflel'sCaie. 

Pratt.— 

S.  C.  Mo.  146.  pi.  289.  (aya,  that  Plowden  was  ftroog  in  opmion  asainit  the  jBdcntot,  bat 
Wray  Ch.  J.  (aid  to  him,  that  he  had  conferred  with  all  the  pifikea  of  England,  and  thcv  had 
agreed  to  give  judgment  for  the  infant;  becaufe  the  releafe  being  without  confidciation,  tne  in* 
mt  would  charge  himlelf  in  a  deva(bYit.--$.  C.  cited  Roll.  Rep.  336.-— » And.  117.  pi.  1^ 
IB  an  anonymona  Cafe. 

14.  Obligee  dies  in  the  province  (^  Torb^  but  the  obKgation  nvoi  im 

iheptovince  tf  .Canterbury  ^   adminiftration  was  granted  to  A.  in 

th^  province  of  York }    a  releafe  by  A.  to  the  obligor  was  hdd 

not  good.    Cro.  £.  472,  pL  25.  Hill.  38  Eliz.  B.  R.  Byroo  t. 

Byron. 

Comb.  8,         <5*  ^  efeSment  was  brought,  and  recorerv  had  upon  it,  wd 

s.  c.  by  the  after  the  leflbr  broufl;ht  an  adtion  i^tre^sfir  tie  m^fr^% 

ciofe  T?^     ^^  ^^  ^  releqfedihe  aaions  but  the  Cdort  iet  it  ^ifide,  a«l 

Vaux.  Eat   ^^id,  that  the  /^  is  aperfon  in  trujly  and  iet  1^  by  the  pupAtae 

ckf  the  Cburt,  and  is  in  the  nature  of  an  officer  of  tke  Cooi^ 

and  ihall  be  within  the  power  and  control  of  the  Gout;  aad 

therefore  the  money  which  was  in  the  Sheriff's  hands  was  fdid 

to  be  delivered.    Skin.  047*  HilL  i  &  2  Jac.  a.  B.  R. —— n 

Clofe.  ,  * 


was,  that 
the  Idfee 
rclofed  ihc 


16.  A  Tclcafc  by  omfervant^  vho  with  two  others  had  made  ^  *^H 
%£^4fifor4t  rent  charge^  is  not  good  to  bar  the  mafter  or  grantee,  ^^.Mich. 
dpeciaily  before  avowry ;  for  he  had  nothing  to  ground  the  re-  13  jac.  aiu 
kafc  upon ;  but  had  it  been  after  the  avowry,  perhaps  it  would  And  though 
be  <»dierwife.    3  Bulft.  1 10.  Mich.  13  Jac.  B.  R.  Flmt  v,  Lang-  J-ft^^' 

horn*  have  been 

after  a  wi- 
tKemam  granted,  Cdke  Ch.  J.  bid,  It  wu  not  materia. 

17.  A  Teleafe  Jy  an  attorney  in  his  own  name  is  void.     3  Ch.  ^^^^'** 
R.  91 .   17  Ckr.  I .  Earl  of  Suffolk  v.  GrcenviU.  *  '•  ^  ^ 

1 8*  A  debt  was  owing  to  a  tefiator^  who  by  bis  will  fnade  B, 
and  Cm  executors,  and  denied  the  debt  to  D. — B.  and  C.  proved  the  . 
vSl  and  reUafedtke  debt*  D.  brought  his  bill  againft  the  executors 
and  the  debtor,  to  be  relieved  againft  their  rdeafe,  charging  them 
with  practice,  &c.  The  defendants  pleaded  this  releafe,  and  upon 
arguing  it  the  pier,  was  allowed,  and  the  bill  difiailfied.  N.  Ch« 
&•  $6m  1649.  Matthews  v.  Thomas  &  aL 

19.  A  releafe  of  right  and  title  to  land  by  one  that  hadnoright  s.F.BridgBt 
or  title  to  the  land,  but  only  an  inception  of  a  rights  which  may  184.  Arg. 
happen  to  tAe  place  in  futuro,  is  of  no  force ;  as  a  releafe  by  a  «^«*6»Afi 
conufee  or  debtee.    Arg.  a  Mod.  io8.  Paich.  a8  Car.  %•  in  the  '* 

Cafe  of  Morris  v.  Philpot. 

20.  A.  promifed  B.  that  if  B^sfon  nmuldmarrfAls  daughter  A.  J 
VMildpttj  him  1000/.  B.  may  releafe  j    but  it  is  doubt&l  whether  1-3  5 
B.  can  rdeale  after  marriage^  becaufe  then  it  is  vefted  in  the  fon^ 

as  Scroggs  Ch.  J.  faid.    Vent.  333.  Mich.  30  Car.  2.  B.  R.  in 
the  Cafe  of  Dutton  v.  Poole. 

a  I.  Afflcn  upon  the  ftatute  of  hue  and  cryhj  z  fervant  who  But  tbe^ei^ 
^voi  robbed  of  his  mq/ter's  money;  and  Levinz  argued,  that  he  vant  may 
ihould  not  have  the  aAion  j  for  by  that  means  he  might  preju-  ^"^  ^ 
dice  his  mafter  by  releafing  the  aAion.  And  took  a  difference  Comb.  163^ 
between  a  fervant,  and  a  common  carrier,  and  a  Iheriff  j  for  the  s.cConiba 
two  laft  have  a  fpecial  property,  and  may  have  trover }  but  per  J^^*  ^^ 
On-,  he  Ihall  not  releafe.  12  Mod.  54.  Trin.  6  W.  &  M.  Brackiey.— 
Comes  V.  Hnnd*  de  Bradley.  4  Mod.  305. 

'  s.  C.  as  to 

the  lexvanu  bringing  the  adion.— *-[And  it  feemt  that  the  nutter  of  the  releafe  wai  only  t  thine 
cib^er  upon  theariptmcnt  of  the  council.  J  ' 


22*  A  eommiffary  refeafed  the  admniftration  bond  after  it  was  put 
in  fiiit  at  law,  and  ifliie  joined,  fo  that  the  defendant  pleaded 
thb  releafe  puis  darrein  continuance.  It  was  infifted,  that  if 
St  was  in  the  commiflSHys  power  to  releafe  this  bond  the  ftatute 
weold  be  of  no  ibrce.  And  per  Powell  J.  the  doAor  has  not 
lionc  well  in  giving  this  releafe,  and  it  is  a  brtach  of  trufl, 
Qnsere»  quid  inde  veoit.  Hoh's  Rep.  66o.  HilL  7  Ann*  But^ 
icr  y«H3niniond. 


(!)?• 


Sc^  ^tS^ 


W6L  403. 

^'"^^rj^  (I)  Tc  ^om  a  releafe  may  be.    In  refpe^  ofEftati. 

'  IVcientation 

IlI  "i*  *'  t'*  C\^^J^f^^^!^rf^  rtvtrjion  depending  i^«  «  lufifir  Rfe 
f  1,    i«.°'  °^y  releafc-/b  ihe^her.     14  H.  4.  32.  b.] 

S.  p.  Bat  if  the  mi  be  arrear,  the  one  caimot  rckafe  hit  intereft  in  the  arrearages  to  die  other. 
Tint  cafie  wu  put  by  Walmfley  Seij.    Lc  167.  pL  231.  in  the  Cafie  of  Brokaby'a  v.  WiaLham. 

[%•  If  0;f^  /^^r^  i/r  common  releafe  to  the  oAer^  noAxiig  pafles 

thereby;  becauie  he  had  nothing  before  in  the  moiety  of  the 

releafor*     19  H.  6.  26.     10  £.  4.  3.  b  ] 

If  there  arc       [3.  One  coparcener  may  i-elcafe  to  the  other  j   for  each  is  fdfcd 

^s^^d^  per  my  &  per  tout,  and  ihall  johi in  aflife.    21  E.  3. 27.    Ad- 

f^ineenurs  mitted38.] 
in  tie  name 

ff  beth^  and  the  ether  rtUaJes  to  Aitt,  thif  countervaiU  entry  and  feoffment,  and  if  geodoaJeof 
voucher.     Br.  Releafes,  pi.  t6.  cites  a i  E«  3.  a/.— —  CM/ra,  tvkere  the  cne  enter j  in  kis  twa 
name  anly^  and  claimi  to  him  alone,  and  the  other  releafei  to  him ;  for  this  ii  only  an  eatiq|piib> 
»aum  of  :tiie  righti  and  no  making  of  the  cftatc    fie  Ibid* 

* 

&  F.  And  [4.  If  one  particular  man  of  a  corporation  HJfeifes  me  U  his  ovm 
mmie^wiuZ  ^'  ^^  '  ^^  rekafi  to  the  corporation^  nothing  pafles^  becauie 
mkj  difeife    the  corporation  had  nothing  at  the  time  in  the  land.    8  H.  4^ 

me,  and  I     i.  b.! 

reita/eioane  -* 

9r  mrerf  the  ccmmenafty^  thif  is  no  bar  for  the  mayor  and  commonalty,    fer.  RelaSeti  fH  fi^ 

citca  S.  C    i   ^  S,  P.  for  it  isanother  body.    Br.  Rdcafes,  pi.  6a.  citct  tp  ti.  6.  9. 

STw^fi       f^*  liA.feifed  in  fee  of  land,  bargain^  and  fells  k  t»  %  S.  in 
JLcl        '  fi^  h  ^l^if^l^t  to  whom  ajlranger^  nvho  has  a  right  to  the  hod, 

releefishefrre  entry  riaAtm\ht\xsAbj  the  be^^       thkisagpod 

releaie^  becaufe  he  has  a  firanktenement  in  law  before  entry. 

Mich.  13  Car.  B.  R.  between  HoUym  and  Slack.    Per  Cur.  Re* 

folved  upon  evidence  at  bar.] 

6.  Where  a  man  leafes  land  fir  term  ^lifu  and  after  grants  the 
£   306   ]  reverfion  to  J.  B.for  temk  of  life^  a  rekt^e  rf  all  his  r^ht  to  the 

faid  J.  B.  in  the  remainder  by  the  leflor  b  good,  though  it  belut 
eftate  for  life.  Br.  Releafes^  pL  85.  cites  Fitzh.  Quid  Juris 
clamat  i. 

7.  In  recordare  it  was  a«'eed,  that  afiranger  to  the  enmon 
fcnay  plead  releafe  of  all  the  fenrices.  Per  Hank,  and  Hill  dearly 
Br.  ReleaieSj  pi.  13.  cites  14  H.  4.  7.  •  • 

8.  In  formedon  .a  man  loiafeifir  4^,  and  ^AtrgrmttiAert^ 
verfonto  7,  mA^tkttenant  attdrmdi  aiidafioer4  eftheirAefei 
edl  their  righty  Slc.  to  the  other 'if  tadnktrthtomi^theifdmfei 
io  the  2f  and  per  Cur.  thofe  are  good  rekaifetf  and  fluU  make 
the  right  topafs.  Br.  Releaies,  ]S.4k>.  dtses  14 H.  4. 32. 

Sa  it  waa  ••  9*  ^^  man  recovers  in  wrk  ffamnmtj  i|gM^  '  A^^/^a  andir 
fKcd,  thai  %vho  recovers  releafes  to  the  patron^  this  is  a  good  ideafe.  FcrOoCt 
i^X£^  J*  9Sf^  mirumi  For  the  church  is  €h«rged»  and  the  fitana 
"mJS^  may  jom  in  aidylmt  has liotpn>pcrtTaQ7 reverfion  in  bJiiitbExe^ 


JReleafi^  306 

^xrcj  how  it  ihall  entire.    Br.  Releafe^  pi.  19.  cites  8  H..6.  Vf^J^ 

^^  up§MAuperm 

/hm^  Mt  ptrfin  0/ the  chunky  m  reieafe  w»de  U  tkt  pairwm  duru^tki  Htu  of  wacatuftit  §iMd  to  tx^m* 

fttiih  toe  annuity.    Br.  Relcalici,  pi.  33.  cites  si  H.  7.  4a.^«<»S.  P.  Co.  R.  on  Fines  d.  dtet 

6  &  &  t  £.  3. 8.&  8H.6.  ti.-^S.  P.  Co.  Ltut66.  ■.->$•  P.  i  Rep.  lit. in  Albany's  Cale. 

xo.  If  the  4ifnandant  rdeafes  to  the  vouchee^  this  (hall  enure  S.  P.  After 
wcH ;  for  he  is  tenant  in  law  to  him.    Br.  Releales.  pi.  a.  cites  ^^^  *** 

ao  tl.  6.  ap.  fir.Rdeafea, 

pI-6S*c>Mt 

7  E.  4.  13.— S.  P.  Br.  Rekafin^  pi.  9.  citct  8  H.  4. 5.  Per  Skrene,  quod  fuit  aaiccirum.  ..i— 
&  P.  Ut.  &  4Qi.«— -S.  P.  Co.  Lit.  165.  b. 

Rdemfi  naoe  by  tbe  ^maadaot  to  the  vouchee,  or  hj  MneHter^  is  good  againft  the  dcmaodaat  1 
for  he  is  tenant  in  law  after  the  entry  into  the  wamnty,  and  may  render  the  nftion,  or  levy  % 

Hoe.     Br.  Rcleafes,  pL  43.  dtes  5  U.  7. 41.     Per  Town(end  J. But  iwl  if^Jtreoiger  releafis 

U  kirn  I  for  he  has  nothing  in  the  land,  fo  that  releafe  of  the  right  cannot  enuiv.  Br.  Releafet,  pi* 
n.  cites  toH.^.  t^.-— ^S  P.  1^.  Relcafes,  pi.  5'3.  cites  7  E.  4. 13.  ■  &  P.  Co.  R.  on  Finct 
6.  cites  fame  cafes,  and  10  E.  4. 15.  &  at  H.  6.  15.  &  8  H.  4.  t. 

JfUr  reeeife  or  entry  into  warranty  by  the  vouchw,  releafe  ly  tie  itmemioMt  te  tht  tenant  ij  receipt 
«r  vouchee,  ia  good  ;  but  seleaie  to  them  by  amyJhoMgcr  vk  not  good.  Ptr  Coke  Ch*  J.  who  £ud 
k  was  fii  without  queflion.    8  Rep.  151.  b.  in  Edward  Altham's  Cafe. 

UMper  the  vemAee  Hms  entered  into  v^rrsnty^  and  becomes  tenant  in  law,  tfii  amcejtn  eellnSermi 
ffdke  demendnnt  fvikc^i  ao  tbe  vouchee  with  warranty,  he  (hall  not  plead  this  agatnB  tbe  4^«"fnd- 
mti  for  ihe  iielea£e  by  the  Unngja  u  void.    Co.  Lit.  t84.  b. 

It.  InzESTereUq/imzdctothetmant ixtwi/lwzsfilezdedi  and  ButBr.Ra. 
tbe  opinion  of  the  Court  was  clear,  that  it  was  not  good.    The  ^Sv^Ttmi 
tta&n  (eems  to  he,  inafmnch  as  he  may  enter  and  infeoffhim.  releaie  to 
Contra,  upon  a  termor,  &c.  who  has  an  intereft  certain*    Br.  ^^^•^  >t 
Rdeafes,  pL  48.  cites  a  E.  4. 6.  St?^i^ 

good,  Cor  the  privity  which  is  bttwcen  them,  and  cites  7  E.  4. 17.  Per  Choke.  S,  P.  Co.  Lit. 
nyo.  h.  Bmtif  IJufir  m  man  to  occupy  at  my  will  without  leafe,  and  after  releaie  to  him  all 

any  right,  this  isoot  food ;  becaufe  there  is  no  pri\ity.  Ibid.— —Br.  Releafes,  pL  54.  ekes  7 
£.  4.  ty. 

A  releaie  tolenoMt  Mi  adll  afier  a  Ua/ijor years  made  hy  him^  is  void ;  and  (b  is  a  confinnttioa  ; 
becaufe  the  privity  ij  determined,  Cro.  E.  830.  Pafch*  43£li£.  C.  B.  Shawv.  Barber.«*And 
Waladky  J-laid,  Thai  it  had  been  (o  reiblved  againft  the  opinion  in  it  E.  4.  it.   Ibid. 

12.  If  a  man  Ua/i*  fir  term  of  iife^  and  grants  tl^e  rever/ion  to  ^  wlicre  • 
iwOf  the  tenant  attorns^  and  the  cne  of  the  grantees  releafes  to  the  ^^f^  ^ 
^ibeTf  this  is  good*    Br.  Releafes,  pi.  50.  cites  5  £.  4.  i.  inreoer/kiu 

Per  Finch, 
den  and  Sidenham.    Br.  Reletfieti  pL  ^o.  ptes  5  £.  4.  ^ 

13.  A  releafe  made  So  the  pernour  ofthefrtfits  is  good.  Per 
Tavubr  J.  And  he  may  plead  it  ip  a£Uoa  brought  againft  him 
upon  the  fpecial  matter  ihei^n,    Br.  Releafesj  pi.  42.  cites  3 

14.  A  releafe  to  tenant  pt  ftsferance  is  void,  becaufe  he  has  a  [  307  } 
(oflTeffion  without  privity.    Co.  I«itt.  270W  h,  f^'^^ 

kditm€r  kis  term^  Sdc.  a  oektfie  to  him  is  void,  becauie  there  is  no  privity  bctwcA  than  t  and  til 
•re  the  boolLS  toVe  underftood  that  fpetk  of  this  matter,    Co.  Lit.  t70.  b. 

$•  where  B.  was  devifie  of  on  hmfefor  Hfe:  ptovijo,  That  ifB,  clearly  deported  out  of  London^  and 

slwdl  IA  the  country,  thtt  thenfkefiall  have  a  rent  out  of  thejaid  koufe,    B.  wholly  departed  out  of 

London,  and  d^rd^  in  the  country,  a  releafie  by  the  remainder-man  to  B.  though  before  the  entry  of 

thereaaMMier-ato  on  B.  cannot  enure  to  enlarge  the  eftate  of  B.  which  by  the  proviCb  was  deter* 

^piaed  bcfoie-estrv,  and  ihe  was  only  tenant  at  fuf trance  \  and  though  the  woids  (to  ceafii}  or 

(dial  it  Ihatt  ko  vnd;  are  not  mcsuioncdy  ytt  bpog  in  a  win ^  it  is  implied  in  tht  wordi  (that  then  flif 

ftalj 


lluiUhaYe). which  cannot  be  if  her  dlate  be  not  determined ;  and  fo  the  releafe  to  her  iMt  foo^ 
though  Ihe  (he  continued  in  pofleflion.  Cro.  £.  238.  pi.  5.  Trin.  33  £Iit.  B.  R.  Allen  v.  Hill* 
3  Lc.  152.  pi.  204.  S.  C.  S.  C.  cited  Cro.  J.  1 70.  in  the. Cafe  ofBuilcr  v.  Duckmantoo*  — ^ 

AndBrownl.  aoy.  in  3.  C.        S.  C.  cited  G.  £t[.  R.  957. 

15.  He  in  the  Icjl  remainder  may  releafe  to  him  in  thefrfi  re- 
mainder, but  not  e  contra*    Per  3  jufiices.    Dal.  32.  ^  17*  3 
!tllz.  Anon. 
^>^  3«-  pi*       16.  Leffeefir  tife  Cannot  releaft  to  him  in  remainder*    D.  25  !• 
sJp.byYdl  pi'  9^-  ^^-  ^  ^^2*  Stepkin  v.  Ld.  Wcntworth. 

vorton  J.    BfovmL  so8.  in  the  Cafe  of  Butler  v.  Ducknunton.  So  if  tentadftr  Hfe  relezret 

to  him  in  rnerjion^  this  releafe  is  void ;  for  it  cannot  enure  -as  a  releafe,  becaufe  tfaa.tenantfor  life  is  ia 
pofld&on ;  neither  can  it  enure  as  a  furrender,  becaufe  it  wanta  proper  words  to  make  it  a  furren* 
aer*  Per  Aiiderlbn  Ch.  J.  who  iaid,  it  had  been  fo adjudged.  Cro,  E.  at.  Trin.  25  EIix.  CBt 
ia  pL  a.  Anon.— S.  P.  Cro.  J.  169.  Trin.  '5  Jac.  B.  R.  in  the  Cafe  of  Butler  v.  Dudunmtoa* 

Ibid.302.b.       ly,  A.  married  M.  they  had  2  fom^  both  named  John^  bom 
mVidfch!  '^  '^^dhck^  but  A.  always  believed^  thai  John  the  eUeft  was  kfjtt 
15  EKz.  the  h  otie  Mayo,  and  not  by  himfelf ;  and  therefore  he  always  oM 
•?'»»•«*  *°   him  (and  made  others  do  fo  too)  by  the  name  of  John  Maf. 
w^  again    ^*  died\  afterwards  7.  £.  to  whom  M.  and  others  were  cehdrA^ 
confidered    died  without  ijfue  \   and  upon  ofEce  found  after  his  death,    jAa 
and  affirm-  /^^  youngeft  fin  wasfiund  coheir  in  right  of  M.  together  with  the 
others;  whereupon  he/ued  livery  with  the  other  coheirs,  and  they 
went  all  together  to  the  manors,  and  held  courts  (by  the  ftcward 
appointed  by  J.  S.)  in  all  their  names,  naming  them  by  their 
proper  names ;  and  all  the  tenants  attorned,  and  paid  their  rent 
to  their  common  bailiff.     Afterwards  John  the  elder  fin  releafedte 
John  the  younger,  by  words  of  (give  and  grant  of  all  his  right,  tide, 
claim,  intereft,  and  demand,  to  him  and  his  heirs,  but  n$  livery 
was  made.  One  queftion  was,  whether  any  aA  before  mentioned 
had  gained  any  tenancy  by  diiTeifin,  abatement,  or  intruiion, 
in  the  younger  brother,  upon  whic^  a  releafe  might  enure? 
And  it  feemcd  to  the  Court,  tliat  it  had  not  gained  any  tenancy 
of  the  lands  in  leafe  for  life  or  years,  or  in  taU,  nor  in  the  copy- 
holds fo  long  as  they  continued  their  polleffion  without  cxpuUkm 
or  removement.    But  the  reporter  adds  a  quaere  as  to  the  copf* 
holds.  D.  302.  pi.  302.  pi.  43.  Trin.  13  EUz.  Vivion's  Cafe. 

18.  Releafe  to  copyMder  in  faB,  who  was  admitted  by  the 

lord,  and  in  pofleilion,  is  good,  and  no  prejudice  to  the  lord, 

he  having  his  fine  for  admittance,  and  releflee  was  in  by  title, 

Tiz.  by  admittance ;  and  fo  the  releafe  eniu*es  as  extinguifhment. 

4  Rep.  25.  a.  b.    Pafch.  31  Eliz.  B«  R.  Kite  ▼.  Queinton. 

Bmwn).  1 9.  A.,  devifed  land  to  M.  his  wife  for  i  j  years,  ifji^efo  long  Svtd^ 

*^d  h^     remainder  to  &  in  tail,  remainder  to  C.  (who  was  heir  of  the 

leafe  wasad-  teftator)  in  fee  i  M.  tnarried  C.     The  term  of  15  years  expired^ 

judgirdvoid  and  then  £.  who  was  the  remainder-man  in  tail,  rele^ei  alibis 

wfc  »t  ^t  "i^'  ^^  intereft  in  the  faid  land  to  C.  but  afterwards  cnmtd 

•«Md^to  him  upon  C  and  leafed  to  the  plaintiff,  adjudged,  that  C.  centxmif 

in  remain-    in  foffeffion  after  the  end  ufthe  term,  was  but  tenant  at  fufferasfce^ 

^J*ttsvp9n  ^^^  ^^  ^^  ^^^  ^^^  ^^  ^^^  ^y*  ^  ^^^  ^^*  oia^c  upon  himi 
m  rtwu^  '^t^  (bat  9  releafe  made  to  tenant  at  fufferance  is  not  good  to 

reft 


TSiantt,  •308 

Tcft  any  eftatc  for  want  of  privity  between  them  j  and  adjudged  <ifr,  md 
for  the  plaintiff.    Cro.  J.  169.  Trin.  5  Jac.  B.R.   Butler  v.  '^•;;tty"^; 
Duckmanton.  •  h^  had'but 

abarcpoffcffion.— —  S.  P.  Co.  Liu  a 70*  ky 

•  2D.  A.  tenafttjhr  A/f ,  remainder  in  tail  to  B.  remainder  in  fee 

to  C- A  rele^fe  by  C.  to  A,  is  a  void  releafe,  becaufe  of  the 

mefnc  remainder  in  tail ;  per  Fcnner,  who  cited  30  E.  3.  And 
no  anfwcr  was  given  to  it.  Brownl.  207.  208,  Trin,  5  Jac^ 
C-  B.  in  the  Cafe  of  Butler  v*  Duckmanton. 

21.  A*  devifed  a  rent-charge  with  claufe  of  diftreft,  and  died, 
the  great  grandfon  makes  a  feoffment  to  B— — Devifee  of  the! 
rent  releafed  all  actions,  debts^  and  demands  to  the  great  grand- 
fon, and  after  dlflrained  the  beafts  of  B.  for  the  rent  behind  bc" 
fore  the  fetfjfment.     It  fecms  the  releafe  is  not  good,  becaufe  the 
devifee  had  no  caufe  of  aftion,  at  the  time  of  the  releafe  made^    . 
againft  him  to  whom  it  was  made,  nor  demand  agaihfl  him ; 
otherwiie  if  the  releaie  had  been  made  to  tlit  feoffee^  for  he  was 
fubjeA  to  the  difbrefs,  and  this  is  a  demand.     2  Brownl.  190. 
f  rin.  10  Jac.  C.  B-    Strobridge  v.  Fortefcue  and  Barret; 

'  22.  A  releafe  to  cefy  que  tfi  is  good  as  Littleton  fays  in  his  Hcw»vi«ko 
Chapter  of  Releafes ;  and  it  is  now  of  a  *trti/l  as  of  an  ufe  be-  it  a«  temnt 
fore  the  ftatute.    Arg.  Cart.  162.  atwiii.  Ai^g. 

**  Hard..  49  X. 

cites  Co.  Litt.  *jGodbi.  299.  cites  Litt.  464a 


(I.  2)     Good,  or  not,  to  one  who  has  No  Right ^  or 

only  a  bare  Right. 

1  •  iF  there  be  lord  and  tenant,  and  the  tenant  be  diffeifedt  and 
•^  the  hrd  releafes  to  the  diffiifee  all  the  right  which  he  has  in 
the  feigniory  or  in  the  land,  this  releafe  is  good,  and  thc/eigniory 
if  extinB^  by  reafon  of  the  privity  which  is  between  the  lord  and 
the  diJieifee ;  for  *if  the  beafts  of  the  diffeifee  be  taken,  and  the 
difleifee  fues  a  replevin  of  them  againft  the  lord  he  ihall' compel  •Thispaat 
the  lord  to  avow  upon  him/    for  if  he  avow  upon  the  diffeifor,  %}J^i^ 
then  upon  the  matter  ihewn  the  avowry  (ball  abate,  for  the  A\£^  by  si  //.  6. 
IViiee  is  tenant  to  him  in  right  and  in  law.    litt.  S»  454.  1^.  &  1  i 

J9.S.92* 

2.  If  land  he  given  to  a  man  in  tcnl^  referving  tent  to  the  donor  ^q  If  a  Usjk 
QxA,  his  heirs,  if  the  dome  be  diffeifed^  and  after  the  donor  releafes  bemade  to 
to  the  donte  and  his  heirs  all  his  right  in  the  land,  and  efier  the  Xda^ji^^ 
dona  enters  upon  the  diffeiibr  the  rent  is  gone^  becatiie  the  dil^  rcntio  the 
fdfee  at  the  time  di  the  releafe  n^ade,  was  tenant  in  right  and  m  {f*^*^^^-!* 
law  to  the  donor ;  and  the  avowry  of  fine-force  oiight  to  be  tht  u^le 
madenpon  him  by  the  donor  for  the  rent- behind,  &c.  hfijtt  dijeifid;uid 
nciUng  rftbi  right  of  the  hnds^  viz.  of  the  revcrfira,  fbtitpefi  by  ^^^.^^ 

ioch  reletfei  b^aiife  tbc  donee  to  whom  the  nmk  »xA7Atrt^aekjL 

^-  had        ^ 
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BileaQ; 


mnikisJmrs  had  nothing  m  the  land  but  a  right,  and  fo  the  right  of  the 
titkluSt  ^^^^  ^^  ^^^  ^^  P*^*  *^  the  donee  byfach  rel^fe»    Vxt^ 

and  alter      S.  455* 

ihft  Icflce 

cntcn  albeit  in  Uii»  cafe  the  'rent  is  extinQ^  yet  nothing  of  the  ri^  of  the  revtrfion  fkdH  paf»; 

«aiiiii  qua  (iipn.    Lilt.  S.  456. 

3,  If  A*  be  very  lord  andB.  very  ienanf  infie^mple,  2nd  B*  meies 

a  feoffment  in  fee  to  J.  S.  who  never  becomes  tenant  to  the  lord, 

if  the  lord  releafe  to  B*  all  his  rightj^  &c«  this  relesfe  is  Toid^ 

becauie  B.  has  no  right  in  the  land^  and  he  is.  not  teivuit  in  right 

to  the  Iord|  but  oidy  tenant  as  to  mafce  the  vieanjy  and  he 

fhall  never  compel  the  lord  to  avow  upon  him.;  for  the  lord 

fbali  avow  npon  the  feoffee  if  he  wIQ^    Litt.  S«  457. 

r  3^  1      4*  '^^^  ^  ^  JBverpty  hetveem  zfeigmory  or  rent  fervice  and  rent 

There  it «-  charge  \  for  a  feigniory  or  rent  iervice  maj  be  releafed  and  tx^ 

fiJl*Xft!wT  tinguiflied  to  him  that  has  but  a  right  in  the  land,  bccaufe  of 

mfeigni^y    tixcpTivt^  between  the  lord  and  the  tenant  in  right ;  for  he  ia 

anda  ^re    not  onlj  as  tenant  to  the  avowry,  but  if  he  die  hi&  heir  within 

Sf*a"iikafc  ^g^>  ^^  ^^  ^  inward,  and  if  of  fiiH  agc^  h<5  fhall  pay  idief^ 

•r  a  hare     and  if  he  die  without  heir  the  land  (hall  e£:hea)t ;  but  there  is  na 

ffijshtt«iaad  fuch  privity  in  cafe  of  a  rent  charge;  for  there  the  chargje  obIj 

Z^iT  1*«  «I»n  tb«  Jand.  Co.  Litt,  268.  a. 

1>are  right  i*vmd|  huta  relcaie  of  a  fiagniory  10  him  that  hat  bu£  a  n^  it  ettod  Jia  ixtiwgtifkiim 
idfpnory.    Co.  LitL  tM  a. ' 


See  (I)      (K)    To  whom  a  Releafe  may  be  without  Efiate 

A&ual^  in  rtJfeS  of  Privity . 

[l«  TF  oito  andccwntaliem  infee^  and  founder  releafe  all  his  right 
^  in  adl  actions  to  the  abbot,  it  feems  this  fhaU  bar  hkn  of  htft 
emhrufirmam  coUationis  %  for  this  a^On  lies  only  agatnfk  the  ab- 
bot, and  therefore  there  is  fufficient  privity  bdtween  them. 
Contra  14  H.  4.  32.  b.  Bat  qusere.] 

[a.  A  releafe  made  of  all  errors  to  bim  wboispartj  or  frivyt^ 
the  judgment  is  good  bar  of  a  writ  of  error.  9  H*  9.  48.  bs 
though  he  has  nothing  in  the  land.] 

iaiandeaft^-    [3.  &  fnch  releafe  is  good  totbettnanttfihe  tand,  though  he 

^ih!h^iS  ^  ^pr*^  *^  *^  record.    9  H,  6.  48.  b,J 

mtmtMi  in  Urn  is  not  good.    Zt*  Rekafct^  pL  53.  dtea'  7  E.  4. 13. 

[4.  VA*  leufes  fir  years  to  B.  referring  rmt^  and  after  <g/orr. 

eutryhj  B.J.  reteafestbe  rentto  B.  this  is  good  Cor  the  privity, 

thoodb  B.  has  not  any  afhial  cfbte  dU  entiy  biit  only  an  intereft. 

Co.  Litt.  46.  b^ 

for  if  ^iij^      5«  In  norit  of  entry  the  tenant  pleaded  releafe  of  dte  demandant 

fiifirkAjes    modi  t»  him  of  oU  oBioni  and  rights^  9Bd  tbtdememdant/aid  that  he 

tkt  iMdU        L.J ^L: il.  ^t.  ^ L^ r  ^  ^L.  ^ r^L l: ^^t^  J^I 


%  NfH     ^  9mtbttm  in  fhejranitettement  at  the  time  of  the  makitig  ^ihedetd^ 

y»imi    Frift^  dtAthc  ^er/aid  that  be  igd^  Frift;  and  per  ScUouv  ^ 

'  teniot 


tenant  (k^  fkem  tvfaat  he  lits  in  the  franktenement.    Br.  f^J^'^f^ 
Rdeafcj,  pi.  7.  ekes  49  E.  3,  28.  tnmJan' 

ku  right,  Chit  ii  not  gQ»d,  becaufe  it  U  only  a  chatde,  and  there  -wanto  pri?ity,  per  Bdknap;  but 
per  Haamer  it  ought  to  be  anfwered  that  the  tedant  had  n^iking  m  dmifiu^  nor  in  revnfw  ai  tkt 
^mepftke  wttkhtg  §[  the  dted^  and  ib  to  avoid  it  to  all  inteDtit  and  not  to  fay,  DodMog  ia  cha 
fnnluencncot  only.    Etadjoraatur.    Ibid*     -  *  Co.  R.  oa  fineafi.  citca  &  C 

6.  Where  the  brd$r  donor  In  tail  rdeafes  to  the  difpAfte^  or  to  the  Br.  Avowry 
ijm  in  iaii  after  d:fconti?manee^  to  bold  by  left  fervices^  or  rdeafes  ^'^^'  "^ 
all  the  rents  and  ferviccs,  this  is  good,  thpogh  the  tenant  be  Ca.  k.  oa 
only  tenant  as  to  the  avowry,  and  Im  nothing  in  poiTeffion ;  «n-  Rnc«6.citea 
tra  at  to  pafiing  of  reverfionsin  fee  fimple.    fir.  Releafes,  pi.  14^         . 
cites  14  H.  4.  37>  38.  &  libro  Littleton  tit.  Releaies^  accord- 
ingly. 

7.  If  A*  makes  a  leafefir  100  years  to  B.  and  B.  makes  a  leafe  'i'af  imthe 
fir  ^o  years  to  C.  and  after  A.  releafcs  to  B.  in  fee,  this  releafe  is  ^^J^j^f 

good,  w4  yet  B.  has  not  any  aAual  poflefllon.  Co.  R«  on  Fines  /« c /i  v^d-, 
6.  cites  12  E.  4.  6.  for  though 

.  he  has  poft- 

iHEon,  yet  he  hath  110  primtf  and  yet  a  lea'e  made  by  leflbr  by  fine  t6  the  tenant  in  JlatuUftLpk^ 
vmetcitHlf  «r  by  c^^liigood,  aodytf  there  it  aa/rtoify.    Co.  R.  on  Fines  6.ei(es  a^  £.  ^ 

8.  U tSfei/or  makes  fiofment  infreto  the  ufe  ofajlranger^  a  re-  [   310  J 
leafe  by  the  diflcifce  to  the  dijjafor  or  cefiy  que  ufi^  is  not  good  \ 

for  there  is  neither  privity  nor  podeiSoa.    Per  Kede.    Br.  Re- 
kafes,  pi.  46.  cites  9  H.  7.  25. 

9.  Tenant  in  tail  mates  feoffment  i  thoagh  he  has  no  right,  yet 
a  rdeafc  to  him  by  the  donor,  is  good  for  the  privity.  Per 
Coke  Ch.  J.  (>iod  fuit  concellum,  per  Damport  &  Curiam. 
JloU.  Rep.  37.  Trin.  12  Jac.  B.  R.  m  Cafe  of  Benficld  v.  Bart- 


(K*  2)    Where  a  rclcafc  of  Right  is  good  to  one 
who  has  neither  Freehold  in  Deed  or  in  Law. 

I.    jNrekaJes  rftdtxht  right  which  a  man  has  in  certain  lands,  Infuchealb 

^  &c  rdejee  mutt  hone  ^SSi&  freehold  in  deedj  or  in  law,  at  "  »  ^^ 
ihetime  of  the  relcaic  made,  &c.    For  in  every  cafe  where  re-  IJ^Id  ft^ 
leflEeehath  the  freehold  in  deed  or  in  law,  at  the  time  of  the  re*  onetoano- 
kafe,  Ac.  there  the  rrieafe  is  good.    Litt.  S.  447*  k^^ 

Tt»f|i^  %otk€ttmaMiofthiUnd\  and  in  ibme  caiiea  it  will  merge  and  exdagnilhy  and  in  tome  it 
vyi  cimivby  vi^  of  mittsr,&c.  But  in  allcafci  to  the  tenant  of  the  land;  but  boo  cafe  canit 
teclvcBtDODewhohaanotthepoiKeffionarrftvf^iminthelandrad^ar  laAiw.  Are.  a  AolL' 
IL  ass.  Pfcfch.  St  J«c.  a.  ILin  CiieolShefiidd  v.  »— «-^ 


2.  If  diJfe^orUts  the  lands  for  term  of  Aw  Rftj  Taving  the  rever* 
» to  himt  if  the  diffeifee  or  his  heir  rdeafes  to  tie  dsfje^or  all  the 
jwfaty&c*  this  rdeato  is  good,  becaufe  releafee  had  in  law  a  re-> 
werficm  at  the  time  of  the  releafemade,    litt.  8. 449. 

3-  Where  a  letJe  is  made  10  if.  firtifef  remainder^  B.  for  the 

lM^%9.namiicti9C.  mtm^  ttaaktier to D. in fi^ t  ift 

^    ^  "^  "T firatfftf 


3to  BeIeiifiB» 

Jhranger  which  hath  ri^  to  the  la|^  rdeafdh  all  his  i^ht  Hmj^ 
them  in  the  remainder^  fuch  releaf e  is  good>  becaufe  every  of 
them  hath  a  remainder  in  deed  veiled  in  him*  Utt.  S*  450. 
ifff  arek^fe*  ^.  If  the  tenant  fir  life  if  iiffeifed  (the  pofleffion  being  in  the 
oncSttbai  dificifor)  and  afterwards,  he  that  right  has,  reUafeslo  one  rf  diem 
hut  a  hare  to  whom  the  remaitider  was  made,  all  his  right ;  this  releafe  is  void, 
right  regu-  hecaufe  he  had  not  a  remainder  in  deed  at  the  time  of  the  re- 
\o\I'  for     ^^^^^  made,  but  on/y  a  right  of  a  remainder^     Litt.  8.45 1* 

)ie  to  whom  a  releafe  iamade  of  a  bare  right  in  land*  ^nd  tcncmentiy  m»fi  have  either  mfreehUm 
dcnder  in  tt^o  i^poJeHtM^  $r  aJtaU  in  remainder  or  reverfion  in  fee  crfee  tail,  arJgrUfe,  Co.  LkU 
«^7.a. 

As'xnn  prsm  j>,  A  teleafb  of  all  the  right,  &c»  in  fome  c^ife  b  good  to  \m^ 
mddtt%     ^^^  is/uppojed  tenant  in  lawj  though  he  hath  nothing  in  the  tdiei 

*  the  tenant  tf.  mentS,      littt  S«  490* 
^m^the  land 

tanging  the  writ,  and  after  the  deraandant  releafesto  him  all  hit  right,  iec,  this  releafe  !•  good, be* 
caufc  he  is  fiippofcd  to  b*.  .enant  by  the  fait  of  the  demaodaii^,  and  yet  he  hat  nothing  iii  the  Im4 
^t  the  time  of  the  rdeafe  made.    LiiU  &  490.— S,  P.  Co.  JLitt,  s^.  a.  (4) 

f'/v^^y  6.  }£thedi//e^  Molesale^efiryeaKf^  the difleifa  caan<^ ret 
dfn^rLZn   kafe  to  the  leffce,  bccaufc  he  has  no  eftatc  of  frcehohL    Ok 

mjfeijeejmn     ^  -  ^       ^^  ^     .     ^  "^     ^ 

in  a  releafe  jLdtt*  2IOO.  9« 
to  fuch  lef. 

fee,  the  fame  is  good ;  for  firft  it  (hall  enpre  as  the  r^eafe  of  the  4tifei(br  «nd  then  of  the  dileHcOb 
^c.  255.  pi.  363.  Trin.  33  Eliz.  B.  R.  This  cafe  was  put  in  the  cafe  of  Wefton  v.  Caimo»  —  ■ 
S.  P,  For  there  is  no  pnvity  nor  eftate  on  which  the  releafe  of  diflctfec  may  cnvret  ankfate 
law  takes  it  that  the  releafe  of  the  difleifor  fiWI  enurca,  wd  tbea  ike  leUafe  ^  ih^  dalfeifiK.  Aif^ 
PI.  C.  ^^Q.  b.  in  Cafe  of  Paramour  V.  Yardley, 


t  311  ]  (K.  3)     Prhity^    Requifite  in  what  Caies^    Jbl4 

what  v^Jufficient  Privity. 

I.  ^l^'SSSiS.^^  plaintiff  hinds  the  defendant  to  acqtdMal,  asheh^ 

^^    of  his  mother^  and  the  defendant  pleads  releafe  to  Ks fatter 

and  his  heirs,  and  that  he  is  heir  between  the  fame  father  and 

mother,  this  is  no  bar.  Br.  Releafes^pl.  15.  cites  3S  E.  3.  lo. 

*  An  Inftnit      2*  If  I  being  within  age,  lea/eland  to  another^^  ao  jears,  and 

was  poffcflP.  after  he  grants  the  land  to  another  for  10  years,  if  I  releafe  lb  tba 

hfalLACT"'  gr^f^^^^  ^f^y  '#^1  &c.  when  I  am  of  full  age  g  this  releafe  is  Toid, 

being  his     becaufe  there  is  no  privity  between  him  and  mc,   &c.  ha  if  I 

/"^'^^'w      *  confirm  his  eflate,  then  this  confirmation  is  good  \  hat  if  my 

i^^an,     1^^  fiP^^^  ^  ^  ^^^  ^^  another,  thm  my  releafe  made  t^ 
and  afte/.     the  grantee  is  good  and  effeffaial.    Litt.  8.  547. 

wards  the 

infant  at  full  age  rdeafed  to  lejke  dll  kis  rifkif  hj  indorraiieat  qn  the  \ak»  Jlar  WnorCh.> 
When  the  fathet  leafed  he  did  it  a«  guardian  to  hia  foo,  and  it  wai  oot  any  tjcfbuiat  or  hisfaa. 
bat  it  w^  a  leafe  in  behalf  of  the  fon,  thou^  the  fon  niaht  avoid  it ;  then  whea  the  IdbdaBffft 
ifutfiipra,  thebmeiaagoodaflgnaett.  tLc  tti.  pi.  syt.  MctmiXlNkf^^^AVM- 
For  flRam.  3^  It  is  a  certain  rulet  that  wh«;i  a  rdeafe  enures  bf  wzy  ct 
t^''L%  ^birgi»g^e/l^f  theremuft be ^vitjtfifiate,  as  bonrocnkfc 
for  wdiefleej  donor  »d  doaee,    Co,  Litt.  272.  k  _ 

4  T# 


vn^j  idcaici  mc  rcai  m  loe  oana  ana  on  ottri  \  cue  lame  inau 
eaare  to  the  wife.  Arg.  4  Le.  90.  cites  14  H.  8. 6.  38  £.  3. 
10. 

9.  The  lord  relcafcs,  and  grants  his  fiigninj  to  tht  hujhani^ 
vht  ufaftdif  the  tinaney  in  right  of  the  vilft,  to  him  and  his 
hein :  the  hulband  dies,  and  his  heir  diflrains  for  the  rent  upon 
the  bads  ;  It  was  held  that  it  fhall  enure  as  a  grant,  which  \% 
moft  beneficial  to  the  grantee,  and  it  Is  agreeing  with  the  intent 
of  the  deed,  that  the  hufbaod  and  his  heirs  fhall  have  it.  Cro. 
E.163.PL3.  Mich.  31  &3aEliz.C.  B.  Anon. 

10.  Right  or  titleto  inheritance  or  freehold,  be  it  in  prxicoti 
or  fdturo,  may  be  relcafed  5  ways,     1  ft.  To  the  ttnantaf  the 

Jretbold  in  deed,  OT  in  law,  without  any  privity.  2d.  To  the 
temnt  in  rrmaindtr.  3d.  To  him  in  rever/ion  without  any  prl- 
Thy,  bnt  eftate  cannot  be  enlarged  without  privity.  4th.  To 
him  that  hais  a  right  only  in  refpcdl  of  privity  s  as  if  tenants  be 
cEfloTed,  the  lc»^  may  rcleafe  the  fervices  in  relpefl  of  privity  r  313  1 
and  right,  and  without  any  eftate.  5thly.  In  relpeA  of  privity 
tmiijf  mthaut  rigit\  as  if  tenant  in  tail  makes  feoffincnt  io  fee* 
the  donee  after  the  feoffinent  has  not  any  right,  yet  in  refpcA 
of  the  privity  only,  the  donee  may  releafe  to  him  the  rent,  and 
all  the  fenrices }  fo  the  defendant  may  releafe  to  the  vouchee  in 
refpeA  of  privity  onlyj  but  no  eftate  can  pafs  b)^a  rcleafe,  but  to 
him  who  has  eftate  in  privity,  and  not  in  refpeA  of  right  or  pri< 
■vity  only.     10  Rep.  48.  a.  b.  Mich,  10  Jac.  in  Lampet's  Cafe. 

1 1.  An  eftate  may  be  conveyed  by.  rcleafe  or  confirmation  to  S.  F.  Co. 
a  imant  hj  copy  <f  court  roff,  and  the  ufe  limited  to  him  and  his  ^^  •*••  * 
lietn  ii  good.     13  Rep,  55.  Saaunes  Cafe. 


)ia  ]EteIeare» 

^L)     By  what  Words  it  may  be  made.     Words, 
which  fhall  amount  to  a  ReUafe. 

[l.  ONE  e9parcemr  gwei  the  landbjdedi  bf  eonceji^  it  fliall 
^^  enure  by  rele^e  if  it  cannot  dj  a  feoffment.     lo  E.  4* 

3-  b-] 

[2.  If  an  indenture  bey  that  the  one  party  renunciamt^  to  tbe 

4[)ther  toium  commune  in  certain  land\  this  is  a  good  releafe  of  the 

cbmmon,  though  ithtnoi  Mum  Jus  quod  habet  in  comtnuniai  or» 

reminciavit  communiam,     9  H.  6.  35.  b.  Curia,] 

Iteleafe(Z)        [3*  ^  -^^  feme  fole^  and  B.  7X^  jointenanls  f>r  T^e^  2Xld  jt.takt 

pi.  t.^t     jtffwf,  and  aner  A,  and  tie  baron  levy  a  fine  to  B,  by  which  A.  and 

Ron.R.398i  the  boron  concedunt  the  iand^  t3f  totum  ist  qmcquid^  (sTc.  to  A  and 

485.  s!  c.    if^  ^jpw/5r lifiofji.  and  this  with  warranty,  and  then  B.  dies 

Jo.  55.  s.  C.  during  the  life  ofA.    In  this  cafe  he  in  revoiion  may  enteri  be- 

^•'*^~^caufe  this  fine  enures  as  a  releafe  to  *B«    Tr.  aa.  Ja.  B.  R.  be* 

o.  404^  twcen  Eufiace  and  Scawen,  per  Curiam  upon  a  fpecial  verdi^ 

Cio.  j.'^u^d  afterwards,  Mich,  aa  Ja.  adjudged  accordin^O 

696.  s.c. 

andthattteaiurcf  by  wayof  rdeafe,  aad  theniherbecMifis  oltbe  wordi  thcitm,  (El  ttlaeini* 

didiL) 

9 

Ibid.  pi.  68.  4.  Scire  facias  upon  recovery  of  an  annuity^  the  defendant  fod 
7??4*  a"d  '*^'  ^^''  '^'  ^^^^overv  the plMnttff  bad  delivered  to  him  the  fanu  deed 
it  according  of  annuity  ^  upon  which  he  recovered  in  lieu  of  a  reUafe^  and 
to  Brook,  diewcd  the  deed>  and  the  plaintiff  demurred;  Brook  makes  a 
qucere  if  It  be  any  bar  again/I  matter  of  record^  and  fays  it  ieems 
that  it  is  not.  Br.  Barr>  pi.  5.  cites  3  H..  6.  40* 
A  man  Yfu  .  S\  If  a  man  be  bound  to  J.  S.  in  40/.  and  he  by  his  deedgrads 
hmni  in  to  him  that  he  will  never  fue  a8ien  upon  this  obligation^  the  debtor 
Miee"^  fhall  have  it  by  way  of  anfwcr,  in  lieu  of  releafe;  per  Martin; 
granted  to  but  per  Babb.  he  fhall  :havc  thereof  covenant ;  but  Brooke  lays 
him  Wtf/  it  feems,  that  h&  may  rebutt  clearly.  Br.  Rclcafes.  pL  IT.  cites 
^^/^     7H.($.46. 

thargedof  it^  ttnd  thai  if  ht  irvtxedfor  ii,  that  the  ahligttiiw  ffuU  he  voidi  nd  it  wm  hdd  tkrt  Ab 
14  a  good  acqiiitunee  by  the  fir^  w«rds  that  he  {hall  be  omte  dircharjcd  ol'i^  and  tbm  lbe«hcr 
Vords  'are  void,  and  no  condition  but  fuperfluout.  Br.  Barr,  pi.  54.  dteasi  H.  7.  ml— If  • 
nan  be hund that heJh^U motfu  J.  5. and  be dici»  bis emnier  mnfie  khu  B&  CMfcmfr,lbfc 
pi.  u  cttct  27  H.  8. 16. 

I>d>tapon  a  bond  by  tl*tiiecator  of  the  oSligee,  upon  oyer  of  the  bond,  it  appeirfd  J.  J.  ni 
C  were  iound  jdinth  aid  fever aUy  to  tbe  oUifM ;  the  defendant  pleaded  a  releafe  made  by  tbe 
obligee  to  B.  one  oltheobligora ;  and  upon  oyer  pf  tbv  releafe,  it  appened  tfa«L  ^ehUgn  <«v»- 
nanted  with  B,  nef  to  fue  him.  upon  thii  obligation ;  the  pl«miff  demuri ;  and  adjud^  Um  a  o^ 
venant  not  to  fuc  one  cCthe  obligon,  where  there  are  feveral,  11  no  dilchaife  vd»A  ^  ocibtxi. 
(Q)  Judgment  for  theplaiotiffi  abfeme  Roll,  ti  Mod.  %^^  Midi.  8  iaam  B.  ft.  Toxapctrnk 
w.  Tram.  ^"^ 

[  313  ]  ^  ^  releafe  of  all  athumtag^  en  aeeomUt  k  «  goad  bar  ia 
a^on  of  debt  upon  account.  8  R^.  itz.  a.  m  Akham't  Qf% 
cites  9  £.  4.  49. 

S^s."  o.       7*  If  he  in  wverfion  <m  a  kafe  for  yoav^  ffvA*  his  leicr- 
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Son  to  his  leflfec  for  years  by  words  of  dW/,  eoneeji^  fi^ffavt^  and  «%•  ^^  «<>• 
a  letter  of  attorney  is  made  to  msike  /zvrry  andfeifm^  .tne  donee     "^* 
cannot  take  by  the  livery ;  for  that  the  leflee  has  the  revcrfioA 
prcfently.     Per  Wray  and  Catline  J.  3  Le.  17.  pL  39.  Mich. 
14  Eliz.  C.  B.  Anon. 

8.  If  -//.  reUi^ts  to  B,  all  aSHom  which  J.  S.  has  againft  B*  it  is    *  This 
a  good  releafe,  and  the  words  (which  J.  S.  has  againft  B.)  are  5|*^g*|i,^* 
furplufage^  and  void }   for  by  words  fubfequent,  a  deed  may  be  pi.  22.    By 
qnalified  and  abrigded.  but  not  deftroyed.    Arg.  Bridgm.  102.  y<>^^^  f"^- 

atC»  •0.56.6.  mlyquWy 

and  abridge,  but  not  dcftroy.    Aig.  in  Cafe  of  Read  v.  Bullock. 

9.  A.  ftifed  of  3  acres,  grants  a  rent-charge  out  of  them  to  s.  c.  cited 
Bb     A.  infeoffs  C.  of  2  of  the  acres ;  B.  the  grantee  ewenanti  and  f^  clfe^  oV 
^ari^  with  C.  that  he  will  not  charge  the  2  /ZcT/j,  for  the  faid  rent,  Carivai  v. 
with  any  dlftrciles.     Afterwards  D.  the  tertenant  of  the  3d  acre  Edw^rdi. 
being  diftrained,  brought  replevin.     As  to  the  covenant  and 

grant  being  a  releafe,  the  Court  was  divided,  but  agreed,  that 
if  it  be  a  releafe,  D.  may  plead  it;  for  by  that  the  rent  b  ex- 
tingttiihed.    Noy  5.  Butler  v.  Monnings. 

10.  An  obligee's  acknowledging  him/elf  on  good  con/iderationfa^  S.  C.  dted 
fisfiedy  ordif:harged  of  all  bonds,  debts  and  demands,  is  in  judge-  A'S*.*^^* 
ment  of  law  a  good  releafe ;    and  though  the  word  (difcharged)  o^carivii* 
is  not  properly  a  word  of  the  part  of  the  obligee  but  of  the  obli-  v.Edwardi. 
gor,  becaule  the  obligor  is  to  be  difcharged ;    yet  when  the 
obligee  confefles  himfelf  to  be  difcharged  of  all  bonds  by  the 

faid  obligor,  this  amounts  to  as  much  as  that  the  bonds  them- 
fdves  ilull  be  difcharged.  9  Rep.  52.  b.  53,  Mich*  8  Jac.  C* 
B.  Hickmot's  Cafe. 

I  !•  If  B.  be  bound  to  A.  in  an  obligation  cf  200  /.  conditioned  fir 
fmjment of  lo^U  at  a  day  certain,  and  afterwards  A.  makes  a 
releafe  tft  B.  by  name  of  all  that  obligation  of  200/.  for  payment 
ct  icoL  This  releafe  does  not  difcharge  the  obligation  condi- 
tioned for  payment  of  104/.  for  though  a  greater  ium  includes 
it  lefs^  as  to  a  tender,  yet  the  debt  and  duty  is  intire,  and  can- 
not be  difcharged  by  a  releafe  of  a  leis  fum.  All.  7 1.  Trin.  24 
Car.  B.  R*  Chace  v.  Gold. 

12.  If  one  jointenant  gives,  grants,  and  conjirms  to  the  other,  f  C.tccerrd- 
this  operates  as  a  releafe,  according  to  i  Inft.  301.  b.  and  other  ^^J^^,^ 
ieolkSf  that  either  the  word  (dedi)  or  (conceifi)  makes  a  releafe*  wert  (gnmt^ 
Ski.  452.  Pafch.  22  Car.  2*  B.  R.  Chcfler  v.  Willon.  niHfv^ 

78.  Cbcfter  v.  Wilfon.— ^-Raym.  187.  S.  C.  where  the  worda  were  (grant,  bar^gain,  fell,  «r4 


dtmfirm,)  A^jodged  a  ideafew^— —  a  Saund.  S.  C.  where  the  words  are  (grant,  bargain,  feU» 
wUffk^  let  over,  and  confirm.)  And  adjudged  clearly,  that'  it  pafled  the  purparty.  And  there  it  • 
imta*  that  thcrword  (conceffi)  iaof  a  general  extent,  and  nay  amount  bo  a  grant,  feoffmenty  filt, 


the  purparty.  And  there  it  • 
int  bo  a  grant,  feoffmenty  (if 
lealcy  releafe,  confirmation,  or  furrender ;  and  cited  Lxtt.  S.  531.  &  Co.  Litt  301.  and  joi«  i> 


13.  A  rdeafe  of  all  titles  will  pafs  a  right  to  the  land.  See 
Mod.  99r  loo.  pL  4,  Mich.  25  Car  2.  B/R.  by  Hale  Ch.  J^ 
in  dieCsife  of  Aoftii^  Y%  Lifycncourt* 

3hz  ie^Ariukf 


14.  Articles  of  agreement  were  nmdi  beiween  A*  B.  C.  V  D* 
tenants  of  a  manor ^  for  the  better  regulating  their  common^  and  t'' 
limit  the  number  of  beafts  which  each  fhould  put  11^  A.  hroki 
the  articles  by  furchargins }  B.  hrwgbt  an  aBion  upon  the  articles 
againft  A.  to  wUch  A.  j^adei^  that  after  the  articles  the  tUdm^ 
and  one  J.  &  (a  ftranger)  after  the  executing  the  faid  articles, 
did  releafe  tO  the  defendant,  his  heirs,  executors,  &c.  All 
actions,  fuits,  bills,  bonds,  writings  obligatory,  debts,  duties, 

S quarrels,  controveriies,  trefpafies,  damages,  and  demands  whats- 
oever, &c«  which  they  or  either  of  them  ever  had,  or  thea 
L   3'4   J  had,  or  might  have,  &c.    It  was  held^  that  the  releaie  was  ii» 
bar  to  the  plaintiff's  a£tion ;  and  that  it  could  never  be  the  intent 
of  the  parties  to  releafe  thefe  articles,  J.  S.  being  a  ftranger, 
and  no  party  to  them ;   befides,  had  die  articles  Ixen  intended 
to  have  been  releafed,  fome  mention  would  have  been  made  of 
the  common  in  the  releafe.    Raym.  392.  Trin.  32  Car.  a.  B.R. 
Cartledge  v.  Mawdlin. 
A  ^'  sk^       '  ^'  Letter  of  licence  was  unddr  the  hand  and  feal  of  the  phintifi^ 
rg.,Sbow.  ^ij^^rcby  he  gives  the  defendant  liberty  for  3  months ;  and  co- 
Lcttcr  of     venants,  that  if  hefue  or  moleft  him  in  that  time  the  defendant 
1k«x«  not  Jhwld  he  acquitted  of  the  debL    The  plaintiff  fued  him.    Held, 

to fiae under  ^i...  K^Sn^  »«.JU»  A../    ^^A  *k«  ^\>»\^^\Cf*^  ^m^  o««mn»wi««4>-  it  wa. 


«»ifuch  a  one  there  wutt  ht  ky  mnUker  itfi.    Per  Holt  Ch.  J.  Show.  ^4.  Mich.  3  W.  ft  IC  is 
the  Cafe  of  Caivill  v.  Edwards,  citea  Mo.  811.— Carth.  tia  Carivel  v.  JEdwtrdi. 

r  hk  ^^  '  ^*  Obligee  reciting  the  bond,  covenants  tofave  the  AJtgor  harm* 
in^heCafe  't^i  ^^  is  an  abfolute  rdeale ;  and  if  upon  a  contingen(!y,  it  is 
of  Philips  V.  a  conditional  releafe,  becaufe  it  has  an  exprefs  relation  to  the 
Knightly,  bond.  2  Salk.  573.  Hfll.  10  W.  3.  B.  R.  in  the  Cafe  of  Qey- 
ton V.  Kinafton. 
But  per  Holt  1 7*  The  law  will  not  work  a  releafe  contrary  to  the  intent  ef  tht 
Ch.  ].  Jhc  parties.  Per  Gould  J.  la  Mod.  290.  Pafch.  u  W.  3.  B.  R. 
pan^lau  >°  ^  Cafcof  Cage,  alias.  Gage  v.  Afton. 

mtrcrdur  tAtrniecfUK*    Ibid.  194. 


(L.  2)    What  Aa  by  one  that  has  a  Right  (hall 
be  faid  a  Releafe  in  Lkw  of  his  Right  or  Adiofi. 

t.  t^ELEASES  in  law  are  more  mildly  taken  agaunft  ther&» 
'^  leafor  than  releafes  in  deed.    Per  Turton  J.     12  Mod. 

291.  cites  Co.  Litt.  264, 2<$5. 
Ftttifthe  2*  A Junfle  reUaJi  and  defea/once  delivered  with  it  is  good  I  hutd^ 

1£iA^L   ^^"^^  4^%  '^  ^  good.  Br.  Releales,  pL  34.  cites  17  AC  2. 

Uaft§/tk§  fi^v^MimrtifanXQJaedi  thitUcood.    Br.  Reletiet,  pi.  34.  cites  Ferk.  ijt.<» 

^i/theidctfebc^Mcviiii/iraivii^ftJcitiit^  ^it  be  by  iectf  iw^irint  tbedcfet&aceufOBd* 

l4eftro|i  the  force  of  the  rOeait.   JMbij,    ■  Jfttf  illctaidMil4r>iyto  rc/^  wiiyAfc*^ 
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"^t^iithn  tffhhvutjkmng  ike  ieid\  nd  then*  wh^  it  is  Sicwa,  Che  ptity  my  hafcoycr  of  it»  tnd 
^Bay  pray  that  it  be  cmeicd  dc  vcrbo  in  TCfhumi  and  Kbcn  it  it  of  record,  and  then  he  may  plead 
the  condition.     Ibid. 

Where  rele^fi  isjimffe,  tmd  indenture  of  defiajknce  ewmprekenis  m  condiiwi  inMt  alfe  upon  it» 
there  if  the  reieaie  aind  mdcnture  of  dcfeafifnce  are  deUvered  at  one  in/fant,  it  ia  fufficient  upon  the 
peribrauncc  of  the  defeafance  to  delieat  the  rckafib  Per  Trefiiian  and  Wich,  qood  curia  non  ne* 
Cmric    Br.  Rdeafea,  pL  39.  citea  43  AC  11. 

3*  If  A.  releafes  to  B.  all  bis  right  in  the  land  nvhicb  B.  bos  by 
SJfeipn  doneio  A.  and  after  B,  grants  to  A.  that  if  hf  pays  lol.  at 
Jiich  a  daj^  ibat  tbe  releafe  Jbatt  he  void,  and  be  may  re-enter  /  this 
ihall  not  avoid  the  releafe^  becaufe  tbe  right  is  gone ftrnplidter  be» 
fore.  But  it  feems  clear,  that  if  the  condition  had  been  in  the  ' 
releafe,  that  then  the  condition  had  been  good«  Br.  Releafes^ 
pL  39.  dtes  43  AC  12.  and  43  AC  44. 

4*  If  a  man  releafes  to  another y  and  delivers  it  to  J.  S,  to  Jelivfr  ^^»^a  it 
to  tbe  party,  this  does  not  take  effeft  before  the  agreement  of  him  ^^/y^/. 
who  (hall  have  it ;  for  theftran^  is  only  a  fervant  to  him  who  f   31  r   7 
made  the  releafe;  €[uod  nota,    Br.  Releafes,  pi.  45,  cites  8  H.  twn/  or  foe- 
6»  13.    Per  Huil^  ;ind  Brian  Ch.  Juflices.  ll^d!*  '* 

rekafe  ia  made.    2  bid. 

5.  1£  the  Urd  djffeijes  the  tenant,  and  males  a  feoffment  in  fee  by  f/^^**^ 
cr  without  deed,  this  is  a  releafe  of  the  feigniory.    Co.  Lilt.  ZTtTry 

2ij4*   b»  may  in  evt« 

dence  he 
ttfied  ai  a  releafe.    Clayt.  3a.  pL  55.  » 1  Car.  Ballard  v.  SitwclU 

6.  If  the  £ffeifee  £ffeyes  tbe  heir  oftbediffeifor,  and  males  afeaff^ 
ment  in  fee  by,  or  without  deed,  this  is  a  releafe  in  law  of  the 
light;  ^d  fo  of  aright  in  action.    Co.  Litt.  264.  b. 

7.  If  the  olligee  males  tbe  obligor  exectitor,  this  is  a  releafe  in 
law  of  the  a£Uon,  but  the  duty  remains,  for  the  which  the  exe- 
cutor may  retain  fo  much  goods  of  the  teflator.    Co.  Litt. 

8.  If  zfeme  obligee  tales  tbe  obligor  to  btdbani,  this  is  a  releafe  in  ^o  if  there 

bw.      Co.  litt.  264.  b.  Z:£Zr4 

die  erne  Uia  the  dekor  io  kufi^nd,  Co.  Litt.  t^  b.— ^s/  if  ft  feme  executrix  takes  the  debtor  to 
ku/tamdf  thsa  is  no  rekafe  in  hw ;  for  that  ^ould  be  a  wrong  to  the  dead,  and  in  law  work  a  de- 
vnftanty  which  an  a&  in  hw  flu)!  never  work;  and  Sa  was  adjudfed  in  the  KingVBench,  Mich. 
j9  ^  31  Eltf.    Op.  Litt.  s6^  b. 

9.  An  award  that  sB fiats Jball  cetife  bath  the  eflfeft  of  a  releafe, 
and  the  fubmiffion  and  award  may  be  pleaded  in  dlfcharge  as 
well  as  a  rdeafe.  a  Mod.  228.  Patch.  $9  Car.  a.  B«  R.  Strange 
ford  V.  Green. 

10.  In  debt  upon  a  bond  of  1000/.  the  defendant  pleaded  a  Show.  45. 
covenant  by  the  plaintiff,  whereby  he  covenanted  mt  toftse  for  the  ^*^^?'* 
laid  debt  upon  the  faid  bond  for  and  during  the  term  of  99  years,  fondant   ** 
Upon  demurrer  to  this  plea  it  was  nought  \  for  it  is  but  a  mere  pleaded  in 
covenant,  and  doth  not  enure  as  a  rdeafe  or  defipafance.    2  ^^f  '^^^'^ 


of  iicence  to 


Salk.  573.  Tkia.  >  W,  ft  M.  B.  R.  Ailoff  ▼.  Scrimfhaw.  i^j^r^fir 


ye^rs  w^koxlmMaii^n^  tnd  a  coveittiit  not  to  fue  him,  tnd  that  ifhtjka^dfiikim  keJimUU 
difckarged  andreiefffed  if  the  de6t.  And  by  Holt  Ch.  J.  if  it  be  a  cwtaMut  perpetuait  it  is  en  ahfidrntt 
reUafe,  but  if  it  he  a  covenant  not  to  fue  within  a  particular  time,  it  ia  no  relcafc,  and  you  xnu^ 

take  your  remedy  upon  your  covenant.     And  adjudged  per  tot.  Cur.  for  the  plaimtiff. Carth. 

6^.  S.  C.  adjudged.  And  per  Cur.  if  the  covenant  be  tfiat  the  obligee  IhalJ  not  pot  the  boud  in 
fuit  at  any  time,  it  it  pleadable  at  a  releafe,  b<  cpufe  in  tSkA  it  it  fo.— — S.  P.  In  delivering  the 
jud|(ment  of  the  Court.  Tnn.  i.q  W.  3,  in  Cafe  of  Lacy  v.  Rinafton ;  but  iaidi  that  if  A,  undB^ 
are  jointh  audfeveraily  hund  to  C.  in  a  fum  certain,  and  C.  cotfemmis  witA  A.  not  to  fue  kiwi^  that 
ihall  notbe  a  releafe  but  a  covenant  only,  becaufe  he  covenanu  only  not  to  fue  A.  but  does  not 
covenant  nor  to  fue  B.  for  the  covenant  it  not  a  releafe  in  itt  natttre»  but  only  by  conibruftion  to 
avoid  circuity  of  adion,  becaufe  though  he  covenamt  not  to  fue  one,  be  fiill  baa  a  remedy,  and 
then  it  ihall  be  cooftrued  at  a  covenant,  and.no  more.  And  without  hit  covenant  be  might  have 
fued  one  of  them  without  the  other;  and  therefore  there  being  nothing  is  the  covenant  to  preclude 
from  that  benefit,  he  hjs  it  ftill  left  in  him.     12  Mod.  551,  55a. 

*  Carth.  64.  at  the  end  of  the  cafe  fayt,  nota,  in  the  argument  of  thit  cafe  it  wat  allowed  by  an« 
^hat  a  letter  of  licence  containing  the  words  following,  (vi?)  That  if  the  creditor  fue,  &c.  with-   - 
in  fuch  a  time,  that  his  debt JkaUkcJorfeited^  fuch  licence  it  pleadable  in  bar«>— S.  P.  Cro.  £•  35s. 

Jtfich.  36  &37  Elia.  C.  B.  Deux  v.  Jcffcries. And.  307.  pL  316.  &  C.  byname  oC  Dowfii 

V.  JefiiQricXp——Si  C.  cited  D.  140.  Marg.pl.  39. 


(L.  3)    Miftakc  or  Mifrccital. 

I.  TyEBT  by  S.  agalnft  B.  who  pfeajetjl  r^l^fi  of  all aSiont, 
^^  which  the  defendant  hadqgainfi  the  plfliuttff  noymat^  ScCm 
me  S.  remifiire,  Sec.  B.  omnes  aAiones  quas  idem  B.  habet  verbis 
S.  where  it  (hould  be  all  actions  quas  the  plaintiff  ha$  againft  the' 
defendant ;  and  it  was  demurred,  and  the  plahttiff  rec<nrered« 
Br.  Rdeafes,  pi.  $6.  cites  14  £.  4.  2. 

{'316]       2.  If  a  man  releafes  to  W.  N.  yeoman  all  a£tion$  v^here  he  is  a 
ontra  of     oentUman^  the  releafe  is  good,  and  the  addxAm  void.    BrVRdeafirs, 

doke,  dec.  t'ojr  thit  is  parcel  of  the  name.    Ibid. 

3.  One  condemned  in  debt  p^ud  part  of.  the  money  to  th^ 
plaintiS:^  who  gave  him  an  acquittance  for  the  fum  received  (nt 
ibe/e  words)  received  ten  pounds  in  part  of  a  greater  fum^  whcrcsDi 
I  am  condemned  [recovered  by  me']  by  judgment  pven  hy  tbejufSea 
of  ajjife  in  Derbyfhire,  whereas  the  judgment  was  in  truth  pvem 
in  Battk^  as  it  ought ;  the  queftion  was  if  this  acquittance  bcffif* 
£cient  in  law^  by  reafon  of  this  mifirecital,  to  bring  an  andibi 
querela,  the  plaintiff  having  fued  a  Ca.  Sa.  And  it  ieemed  xiot^ 
tor  no  fuch  judgment  was  given.  J).  50.  b.  pi.  6.  HSxihm  33  IL 
8.  B.  R*  Anoiu 

(L.  4)    In  Mxt  A3ions.    What  ihall  be  a  good 

Releafe  in  M ixt  Anions. 

Stfof releafe  i,  |N  Writ  of  annuity^  ^releafe  $f  all aSms ferfomJvi  agQO^ 
^o/f^^'ii  *•*■»  thmigh  tl^e  annuity  5c  to  the  pljunriffand  hit  ban. 

it  mUed.     Br.  Annuityt  pU  43.  cites  2  H,  4. 13.  &  Fit^Iu  Rdeale  4S. 

Brooke  fayi, 

qiucjc  hides  IbrtbiaisaisaBcczcate^aMlK&yibckMtht  Nok-Mlvyvbic^     ia  4mAtk 

Br* 
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Br.  Anmity,  pt  45. citet  t H.  4.  t^. and Fuxh. Rdeafc 48.      -Co.  Litt  985* a.  lays  a rcleafc of 
reatf  or  of  afikma  pcribnali  19  a  good  pica  in  writ  of  annuity* 


•   • 


2.  Tenant  fir  life  {or  IcSkt  fir  years)  does  wqfie,  and  the  leflbr  N0J5  *^' 
fucs  adion  of  wafte,  the  aftion  is  in  the  realty,  becaufe  the  place  j^^^thc" 
vafted  ihall  be  recovered ;  and  alfo  in  the  perfonalty,  becaufe  aa  0/tke 
treble  damages  ihall  be  recovered  for  the  wrongful  wafte  done  A^fy«daa 
by  the  tenant  j  and  therefore  in  this  action  a  releafe  of  actions  ^J\  ^^ 
real  is  a  good  plea  in  barj  and  fo  is  a  releafe  of  adlions  perfonal.  bv  his  own 
Litt.  S.  40a.  ^  «^ 

^^  alter  ibe 

aatore  of  his  a6tion;  and  therefore  if  the  leflce  for  life  or  years  does  wafte,  now  is  ao  a^onqf 
wafte  given  to  the  leilor,  wherein  he  (hall  recover  two  things,  viz.  The  place  wafted  and  treble 
damages;  in  this  cafe  if  the  leflbr  releafes  all  anions  real,  he  (ball  not  have  an  action  of  wafte  in 
tba  perfionalty  only ;  and  if  he  releafes  all  a&ions  peHbnal,  he  (hall  not  have  an  adion  of  wafte  in 
the  italty  only.     Co.  Liu.  a85«  a. 

A  relcaie  of  a^tiona  real,  or  of  anions  perfonal,  u  a  good  plea  in  writ  ofwafii^  and  in  *njifi 
wUchare  aftiona  inixt,and  fo  it  feenas  in  quart  impedit,  Br.  Rekafcs,  pi.  9a.  cites  Lib.  Littleton, 

Tit.  Releairs. &  P.  Co.  Litt.  885.  ^,-~But  £r.  Wafte,  pi.  29.  is  thai  a  releafe  of  all  anions 

perfonal  is  no  plea  in  wafit\  for  it  isaa  adi^  nixt^  and  brought  in  the  renityi  and  cites  4a  E.  3. 
st.-ai.—---*^«/i£r^<yir  IS «^(S/?niay  plead  releafe  of  aftions  perfonal,  but  not  ofadions  real; 
for  this  is  for  the  tenant ;  for  the  taant  may  plead  the  one  or  the  other ;  and  it  iccnxs  alfo  that  quare 
inpcdicia  a  miat  adieo.    Br.  Relcaiita,  pi.  99.  cites  Lib.  Littleton,  Tit.  Rcleaicsv 


(M)    What  TSing  may  be  releafed  fy^  txprefs 

Name. 

[i.  f  F  the  reeognistee  of  a  Jlahtte  releafes  to  the  conufor  aUhts 
^  right  ift  tie  lemd^  and  all  manner  ofaBions  vAicb  iy  reafon  of 
thefiattste  befiaUhavein  the  fame  land\  this  (hall  be  a  good  di(^ 
cfaarge  of  the  land.     15  Afil  7.  25  £.  3. 5 1.] 

[2.  A  covenant  mt  Woken  may  be  releafed  I17  releafe  of  all  co-  ^ 
venants.    Tr«  16  Ja.  B.  R.  in  Witton  and  Bi^s  Cafe>  agreed  per  ''i^^  ^  ^   ^ 
Curiam.    Co.  i*  Albany  1x2.  b.  Co.  lo.  Lampett  51.  b,]  fn  H^^r* 

Cafe. 

MutwdcA  oiaU  cgvensMts  is  bo  dilcharge  of  4  bnd  frr  performance  of  covenants  after  that  the  cove* 
iMstt  are  broken  j  for  the  obligation  being  for£tited|'  is  not  difpcnfed  with.  D.  A7.  b.  pL  aSl 
jilidi.  3^  H.  &  in  Cafe  of  Read  V.  Buliodu 

[3,  Vkffiffor  years  grants  over  bis  eflate^  referring  a  rent  during  Poph.  i;j6. 
the  term  i  this  rent  ihall  be  releafed  by  releafe  of  all  renfs.    Tr.  ^-  ^' 
16  ja.  B.  R*  in  Witton  and  Bi^s  Cafe.    Agreed  per  Curiam.] 

{^4*  If  A.  recovers  in  trej^fs  againft  B.  in  B.  R.  and  after  B.  ^^^ .  . 
brhigs  nvrit  of  error,  and  then  pending  this  writ  A.  releafes  to  aifdiarge  of 
'SL  ^ail  enecutions,  and  after  the  judgment  is  affirmed,  and  new  the JEr/^. 
damages  grifen  to  A. fir  the  delay  isfan  thef0tute  ^'f  H.  7.  the  faid  J^"  ^^fo' 
rdcafe  ihall  not  bar  A.  to  have  execution  of  thme  damages^  be-  J.337.S/C. 
canfe  he  had  not  any  right  to  have  the  execution,  nor  to  any  duty  — ^^tioii  * 
at  the  time  of  the  releafe  qiade.  P.  12  Ja.  B.  R.  between  ^^;  'j^'^^ 
Caide  and  Durrmt  adjudged.  Yeiv\  B17. 

Brownl.  aai. 
UmI  Bolfti  1  j7«  PmnuK  Vfl  Child  are  upoo  a  diffneat  poiat.«— »*  For  nore  aa  to  executions  fee 

Bk4  (N)What 
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'N)    What  fliall  be  releafed  by  Releafe  of  M 

Suits. 


BnRelcifet, 
pU  fti.  cites 
8.  C. 


[l*  DY  fuch  releafe  a  man  fhall  be  barred  to  fue  execution  (f$ 

recovery  of  damages  by  fieri  f ados ^  eiept  or  capias  \  for  the 

8  Rep  153-   Court  will  not  grant  them  without  prayer  of  the  partjy  which  b 

cites  9  U.  6.  4.  But  it  itau  mifprintcdy  and  that  it  (hould  be  19  H.  d.  aa  in  RolL-^-S.  P.  C\ 
Litt.a9i«a* 

tt  Relaafet,  [2.  If  A.  recover  debt  or  damages  againft  B.  and  after  teleafes 
tin.sT^  to  him  all  fuits,  this  ihall  bar  him  to  have  execution  by  capmsor 

Fitah.  Exe-  ^Z^C^*      26  H.  t5.  ExTdXttOn  7.] 

cation  7.  3.  By  releafe  of  all  fuits*  a  vmt  of  error  is  gone.     Lat*  no. 

5.  C.  Per      role's  Cafe  • 
HewtonJ.     ^OiCS^MC. 

(O)  What  (hall  bcrclcafcd  by  Releafe  of  all  Debts 
and  Duties.  [Or^  All  Debts  or  Duties.^ 

6.  p.  For  [I.  1 F  [a  man]  releafes  all  duties,  this  does  not  bar  a  fvrit tfm^ 
tend^to**'  ^w«/,  becaufe  there  is  not  any  certain  duty  before  the 
things  cer-    account.made.     20  H.  6.  *  8,  b.] 

tain,  and 

vrhat  (hall  fall  oat  upon  the  account;  11  uncertain;  and  thouih  the  Latin  word  is  debita,  yet  the 
duties  extend  to  all  things  due  that  are  certaiut  and  therefore  lUfeharge  judgments  in  peiiioMl 
adions,  and  execution  aUo.    Co.  Liu.  S91 .  i.  ♦  This  ibems  mifphntcd  for  (6)  b. 

jr.Rclcafcj,  [2.  If  A.  recovers  debt  or  damages  againft  B.  and  after  rdeafcs 
IsHs^^H^^  to  B.  all  duties,  this  fhall  bar  him  to  have  execution  by  a^  or 
Fitzh.  kxe-  elegit 'f  becaufe  the  duty  is  e;itin£t,     26  H.  6.  Execution  7.] 

cution  7. 

Per  Kewton  J.  1         8  Rep.  153.  b.  in  Altham's  Cafe. 

[  3'^   ]      [3*  If  2y«0i^  releafes  to  another  all  aftions  of  debt,  this  ihall 
bar  her  of  z  writ  ofratiouaUli  parte  bos^orum  which  fhe  had  rig^ 
^  to  have.     17  E.  3. 1 7.  b.] 
^'  ^^'^        [4*  If  2  comifor  ofajlatute  merchant  be  h  exeastiox  and  Us  bnit 

dS^'of  "^^  ^^  ^^  ^^c  ^^J^^  ^^i'^  ^o  ^^  ^1  d^bts,  this  fluQ  dif- 
the  debt  charge  the  execution ;  becaufe  the  4cbt  is  tl^e  caufe  of  the  — " 
which  ii  the  cution.    Co.  Litt.  76.] 

cauie,  dif-  '     -^ 

char]ges  the  execution  which  is  the  effcd.    Co.  Litt.  76.  a. 


(P)    What  ihall  be  releafed  by  Releafe  of  AB 
A£fions,  [or.  All  Manner  of  Affions.] 

Bf.Reieafti,  [|.  |F  a  man  releafes  all  afiions  by  tUs  he  fluU  rdeafe  ai«tD 
ki!'^  #4^^^  w^'ViS  be  bits  as  ex^futor  eu  otter.    39  £•  3.  2&] 
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>T1ib  cafe  lOt  queftioned  by  K>wcll  J.  whether  it  be  good  Itw  at  thti  dw,  but  he 
admiQed  that  if  there  had  been  no  other  debts  for  the  r^afe  to  work  upon,  then  it  had  rrleafcd 
the  debt  due  to  the  pbintiff  u  executor.  JLd.  Raym«  a  Rep.  1306.  Midu  9  Annae.  Hutchin* 
loo  V.  Savage. 

[2«  By  a  releafe  of  all  a^ODS  he  fhall  not  rdeafe  an  annuity,  5-  P-  pec 
3p  H.  6.  Arimiity,  43.]  ^Z^ij. 

[3.  Bta  fuch  rel^fe  fhall  rdeafe  the  arrearages  Incurred  be-  ^^.^^^^m^ 
fore.     39  H.  6.  43.3  Fol.  405. 

in  tht  Cafe  of  Hoo  v.  MaHhal.  citea  4  £.  4.  40.  In  debt  for  the  mrearages  of  «a  annuity  ; 

the  defendant  pleaded  a  releafe  of  all  adiona  before  the  day  of  payment  and  after  oyer  of  the  deed* 
it  was  demurntd  thereupon,  and  held  to  be  no  plea,  becaufe  a  releafe  cannot  difchargc  a  doty 
which  wasrfioc  then  ia  being;  wherefore  it  wu  adjudged  for  the  plaintiff.    iJro.  £liz.  897.  pL  90. 

ItiB.  44  Eliz.  ia  C.  B.  Tuke  v.  Cheek. Bulft.  178.  &  P.  by  Williama  J.  and  the  whole  Coutt 

inclined  to  be  of  the  iame  opinion. 

fitantor  cyf  an  tfaavi/jr  injee,  upon  the  firft  day  of  payment  paid  it  to  the  grantee,  who  gave  htna 
«n  acquittance,  and  at  the  end  thereof  waa  a  releife  of  all  a^ona;  at  the  next  day  of  payment, 
the  anmiity  being  in  arrear,  the  grantee  brought  a  writ  of  annuity ;  the  grantor  pleaded  thia  re« 
leafe  in  bir  i  and  upon  demurrer  to  the  plea,  it  waa  infifted  for  the  defcmiant,  that  by  the  releafe 
of  all  aftionathe  annuity  waa  determined  ;  becauCe  an  annuity  feema  to  be  a  thing  in  a^on,  and 
thepaity  had  no  remedy  to  recover  it  but  by  adion ;  and  therefore  if  the  adion  ia  relcaCedj  the 
thing  iticif  ia  (o  too,  but  ad}ud^,tbat  though  that  ia  true,  yet  it  is  net «  thin^  in  aSiont  for  before 
the  day  of  payment  noadion  lieain  thia  cafe.     Mo.  1^3.  pi.  279.  Trtn.  95  £li£.  Digg'a  Ca(e. 

If  a  man  has  an  annuity  for  term  of  yeara  for  life  .or  io  fee,  and  he,  before  it  be  behind,  releafea  all 
afiiona,  thii  (hall  not  releafe  the  annwty ;  for  it  ia  not  merely  in  aAion,  becaufe  it  may  be  granted 
•ver*    Co.  Litt.  a9B.  b. 

4.  If  a  man  recovers  damages  in  ajftfe^  and  after  rcleafcs  to  the  ^  ?*  »**"• 
rccoveree  al\  manner  of  aflions^  this  fhall  releafe  his  exeaaUn  by  c^.atH'iV 
fcire  facias^  fo  that  he  Ihall  not  have  this  execution  upon  this  £.  4. 7.^ 
judgment  contrary  to  this  releafe.     i  E.  3,  26.  b.  Admitted  by  Br.  Scire 
iffuc-     aE.3.30.    Same  Cafe.]  twIdtJi 

S.  C  &  Litt.  tit.  leleafe  accordingly. -^-Contra  Litt  S.  504.  Thatif  4  aua  reecvertdebt  en  aoMtages^ 
and  he  rtUafa  to  the  defendant  nil  manner  of  aAiona,  yet  he  may  lawfully  fue  execution  by  cafiai 
Mdjatisfacitndumt  or  by  elegit  t,r  fieri  fiitias ;  for  execution  upon  fuch  a  writ  cannot  be  faia  aa 
'^'  Far  regularly  an  a3ion  is  /aid  in  his  proper  fenfe  to  caminue  till  judgment  be  given,  and 


'  after  judgment  then  docs  procefa  of  executioa  begin,  and  therefore  a  releafe  of  all  adiona  regularly 
i^  no  bar  of  execution',  for  the  execution  begins  when  the  adion  enda,  and  therefore  the  foonda* 
tion  of  the  firft  ia  an  original  writ,  and  determines  by  the  judgment,  and  writs  of  execution  aca 
Ciiled  judktal,  becauiie  they  are  grounded  upon  the  judgment    Co.  Lit.  §89.  a* 

["5.  If  I  recover  agmn/l  J.  and  have  bis  body  in  execuiion^  and  S.;P.Co. 
9&er  releafe  to  him  all  affions^  yet  htjbdli  remain  inpri/on^  be-  p]^Q^i|^'^ 
caufe  the  duty  remainsj  and  is  not  extipguiihed  by  the  releafe.  r   319  1 

26  IL  6.  Execution  ^J]  after  judgp. 

ment  re* 
^aica  to  the  defendant  all  a£tiom,  and  hia  body  ia  afierwarda  taken  in  '-"ecotion,  he  ihall  not 
|ave  an  audita  quereb  upon  it ;  for  execution  ia  no  a^on.    8  &ep.  153.  in  Altham'i  Cafci     m 
fsar  c3Mcution  begina  ¥rhen  the  a^on  ends.    Co.  Litt.  889.  t. 

6«  In  anpmtyi  releafe  ofaU  aEtions  ratione  deiiti  com^i^fm  alte^ 
fhts  eujufcunque  contraSus  is  no  plea  where  the  plaintiJz  counts 
kf  prefcription  \  for  (t  nuiy  be  before  time  of  memory.  Br.  Ao« 
miUyt  ph  42.  cites  12  R.  a.  apd  Fitzh.  Releafe  29. 

7«  where  an  (Abd  aliens^  iq  that  contra  firmam  celiaAoms  Uis^ 
rdeafe  of  all  the  right  to  the  abbot  is  not  good  j  for  he  has  no* 

ibisg  in  the  landi  contra  of  releafe  of  SX  aSfynt  to  him^  for 

aAion 


319  Beleare; 

aftion  lies  ftgainft  him.    Br.  Releafes^  pL  14.  tites  14  H.  4.  379 

Jfef  a  fc-  8.  Releafe  of  all  a£kIoDs  will  not  extingmfh  executions ;  qaod 
!aions*Uu  ^^^^*    ^*  Rckafes,  pi.  87.  cites  26.    H.  6.&  Fitzh.  Exccu- 

tdmittcda     tioiiy  7* 

^ood  bar  of 

€tautm  9t/im  JiatuU  merchant,  and  yet  execution  it  no  action.  Br.  Barre,  pi  35.  cxtei  24  E.  5. 

ft7.>— ^S.  P.  Brooke  (ays  the  reafon  kcmi  to  be  isefmach  at  the  plaintiff  may  have  action  of 

debt  upon  it ;  contra  Littleton  in  hit  chapter  of  Releafe;  for  flatiite  it  only  aa  cxccuoos.     Br. 

Statute  Merchant,  pL  47.  oitet  29£.  3^  a9* 

JS  If  ^  nian  fucs  an  c^^fteal  cf  felony  of  the  death  of  his  anchor 

againft  another,  though  the  appellant  releafes  to  the  defendant 

M  manner  of  anions  real  andperfonaly  this  ihall  not  aid  the  d|> 

fendant ;  lor  that  his  appeal  is  not  an  action  real  inafmuch  as 

the  appellant  fhall  not  recover  any  realty  in  fuch  appeal  \  neither 

is  it  anadlion  perfonal,  the  wrong  being  done  to  his  anceftor 

and  not  to  him }  but  if  he  releafe  to  the  defendant  all  matmer  ef 

anions f  then  it  fhall  be  a  good  bar  in  an  appeaL    Ifitt.  S.  500. 

So  it  it  of         10.  In  an  appeal  of  rAherj^  if  the  defendant  will  plead  a  i^eafe 

JPP^*y^_  of  the  appellant  of  all  aftions  perfonal^  this  feems  no  plea  \  for 

fihorhutn^  an  a£Uon  of  appeal,  where  the  appellee  ihall  have  judgaientof 

ing^  oifclo^  death,  &c.  is  higher  than  any  a£Uon  peribnal  i&  and  is  not  pro- 

Sr^tt^rn''  P^^T  ^'^'^^  ^  ^^^°  perfonal ;  and  there  if  the  defendant  wiH 
alfoitjud^  plead  a  releafe  of  the  appellant  to  bar  hinx  of  the  appeal^  in  thi) 
ment  of  cafe  he  muft  have  a  releafe  if  all  manner  ofa^alsy^  or  all  nfonner 
^"^'^'^^  faaions,  2sitkemfsth,  &^^ 

Littktoa't  mToo.    €0.  lit.  ftSSb 


Trtondi «         1 1 .  If  after  the  year  and  day  the  plaintiff  ftie  zfiirtfiteuu  vhf 
itTjudicUl  *t^ plai»llJffio^  ^^  *«w  an  execution^  it  feems  foch  rdeafe  of  aD 
writ,  yet     aAions  {hall  be  a  good  plea  in  bar ;  bat  fome  hold  the  contrary^ 
becaufe  the  becaufe  a  fcire  facias  is  a  writ  of  execution,  and  b  to  have  cxe 


y 


there,   cution,  &c.    But  becaufe  upon  the  fame  writ  the  defendant  may 


upon  plead,  plead  djvers  matters  after  judgment  given  to  oofl  him  of 

this  fcire     |}oi|^  3,  outlawry,  &c.    This  may  well  be  fald  an  a£kiOOi  &^ 

ttCiat  tS  4tC»      Y  'a^      c  ** 

e^unttd'in      *->*^*  ^-  5^5' 

lawtobe  12.  Som  z  fcire  facias  wpom  a  fine  a  releafe  of  all  manner  of 

«'^«^  aftiwis  is  agood  jdea  in  bar.    Utt.  S.  506. 

and  therefore  a  feleafe  of  all  adHov  is  a  good  bar  of  the  (ame*  Co.  Lit.  «90.  b.  ——A  Idee 
faf  ias  It  an  a6lion ;  for  a  releafe  of  all  a^ons  it  a  bar  of  a  feire  fapas,  which  it  k  writ  g^vcB  Ira 
the  (tatutc  in  Keu  of  a  new  original,  therefore  jodgment  on  a  fcite  faciat  (hall  iMve  the  bme  Hkm 
as  upon  a  new  original.  Arg.  and  of  that  opukm  waa  the  Court*  CoflBbw  455*  Midi.  9  W.  y 
B.  R.  in  the  Cafe  of  Woodyer  v.  Grefbam. 

/crtbe  debt  13,  If  a  fooxk  by  lus  deed  be  bonnd  to  another  in  a  oertam 
confining  '"^  ^  money,  to  pay  at  the  fieafl  of  St.  Midiael  nest  txMttg  | 
merely  in  if  lAutoUigee. before  Aefaidfeafl  rdiefe  tie  oUigor  aH aOiom^ht  fiidB 
C  32^  1  be  barred  of  the  duty  for  ever,  and  yet  he  could  not  have  M 
adion:  and  ,£^00  at  the  time  of  the  releafe  made.    Litt.  8.  cia. 

therefore  ■* 

thottgh  noaAion  lietfor  the  debt,  becaoie  it  it  debitum  in  prxfenti  quainTit  fitlblvcadiim  m  !•- 

curoi  vet  S<ctufi  tJU  righ  ^fo^hn  i*  w  M»tlii  tclnfii  of  flU  «aamii  a  dilUttM  of  Ik  dcbtiMfi^ 


fBiOeij^  320 

eo.Ik.t9«.  b. s  ^^  s8.  {"^dch.  1  Jac.  a  B.  la  MiadletOD'i  Ctfa  ■ S,  P.  8  Rep. 

»5|.  a.  in  Aiftham'i  Cafe. 

14.  But  if  a  man  //ij/!/  4i»i/  ^  a  year  nn^mng  at  Michaelmas  Godb.  ta. 
40/^  and  afterwards  before  the  fcaft  he  releafes  to  the  leffee  all  J^ifct  a* 
a£dons,  yet  after  the  feaft  he  fhall  have  an  afiioa  of  debt  for  the  ehz.  c.b. 
non  payment  of  the  40/.  notwitb(|bandinfl;  iht  fai4  fiPleafe*  Utt.  Aium.s.  p. 

S,^'  ^  For  fuehrer 

•5*3-  Icafcdtf- 

chargcy  only 
nncaragrt,  bcca^  Uiir  odvcnant  ii  executory.*— »Tbu  r^afc  iball  n()t  bar  the  leflbr  of  hii  rent^ 
bccauGe  it  was  neither  debitum  nor  folvendum  at  the  tine  of  the  releafe  made  {  for  if  the  land  be 
cviAed  from  cbe  kfliee  before  the  rent  becomes  due*  th^  rent  if  avoided :  for  it  i#  to  be  paid  out 
of  the  pTo6ta  of  the  land»  and  it  is  a  thing  not  merely  in  i^Aioo,  bccaufe  it  may  be  gran^  over; 
but  the  leflbr  before  the  day  may  acquit  or  rclcafe  the  ren^  Co.  Lit.  aga.  b«— 9  ^^«  a^i*  in' 
Al^am'aCaie.  ^ 

1$.  Bya  rdeafeof  all  manner  of  a^ons>all  a£Hons,as  well  cri, 
nanal  as  rtaij  perfmal and  tnixtj  arereleafed.  Co.  Litt.  ^tSy.  b. 

16.  If  a  man  by  deed  covenants  to  bmld  an  houfe  or  make  an  S.P.  8  Rep. 
cftate^  and  hefore  the  covenant  broken  the  covenantee  releafes  to  ^^?^'\^ 
him  dl  afhons^  fiuts^  and  quarrels^  this  does  not  difcharge  t)ie  q^^^    * 
covenant  itielf ;  becaufe  at  the  time  of  the  releafe  nihil  fuit  de- 
bitum  there  was  no  debt  or  duty,  or  caufe  of  aSion  in  being) 
but  in  that  ca(e  a  releaie  of  all  covenants  is  a  good  difcharge  of 
the  covenant  before  it  be  broken.    Co.  Litt.  292.  b. 

Z7.  If  a  man  be  tndiBedhy  confpiracj^  and  after  releafes  to  the 
conipirators  all  anions,  and  e^er  that  the  party  indited  is  ar« 
raigncdnpon  this  indidhnent,  and  bj  trial  acqmtted\    Gawdy  J. 
doubted  whether  this  releafe  would  bar  him  in  an  action  of  conm 
Atracy  or  not.    Goldfb.  167.  in  the  Cafe  of  Hoo  v.Marfhall.     « 
^    18.  There  is  a  (Merence between  a  dutytspona  contingent  andz  u  iKnota 
dnty  abjilute ;  for  it  I  covenant  to  ifrfeofyoa  of  the  manor  of  D.  ^^leafe  of 
before  fnch  a  day,  and  bind  myfelf  by  Mgation  to  peeform  the  co^  ^^^^^ 
venants^  and  befrre  thedayjwx  releafe  to  me  all  aOions,  there  the  64.  nL  78< 
obligation  is  difcharged  but  not  the  covenant  %  for  the  obliga^  Mich.  83  & 
tion  was  an  abfolute  duty^  and  the  covenant  but  contingent.  ^^^^ 
Fet  Popham  Ch.  J.  jBoldlb.  168.  in  the  Cafe  of  Hoo  v.  Mar-  Ch?u^  * 
ihaU. 

jp.  By  a  releaie  c£  all  oBions^  dtities^  and  amercements^  h  Ow.  71.5. 
leems  admittedj  that  zreiiefand  herrwt^  which  were  in  queflton,  C. 
were  releafed.    Cro.  E.  370.  pL  lo.  Paich.  37  Eliz.  B.  R.  Ro- 
thorliam  v»  Crawley. 

20.  Dtffeifee  releafes  toi&gmJoriSi  a^ons,  this  is  no  releafe  of  ^-  P'  ^^ 
Ms  right  efentry^  for  when  a  man  has  feveral  means  to  come  at  ^^^fi^ 
Jiis  r^(ht  he  may  releafe  one  of  them  eijpecially,  and  yet  take  19H.6. 4. 
benefit  of  the  other.    8  Rep.  i  ci.  b.  ic2.  in  Altham's  Ctife.     Br.Heioiet 

*■"  pLti*citea 

0.  C  Pit  Ncwttm,  quod  non  negatiir.''— -S»  ?•  Co.  Litt.  a68.  a.«— — But  if  a  man  haa  not  any 

to  come  to  the  land  bnt  by  way  of  aftion,  there  by  a  releafe  of  all  aftiona  hia  light  by 
ent  of  lawia  goneinchifively ;  oecaufe  by  hia  own  aA  he  hat  barred  himfelf  of  all  meant 
•eatit    BRep.  i5a.i.in  Altbaii'sCaie.**— 6.P.CaUtLa6A.a. 
^t/drfi^«rekaM^aaional«lftffl«>a//iUif^i>r,  hia  light  it  gone  by jndsmcnt  of  law. 


21*  Bond 


3^o  Beleare» 

?*•  ^'  ^^  w       *'•  ^^^^P^  monej  igi  4/tueraIfiafis  s  3  of  the  4  arepagill 
Lit.s9t.b.  rdcafcof  all  adions  A^ /Af  i^j/f  fcaft  difchargcs  aUj  ahtrw^ 

oirent.    8  Rep.  153.  in  Altham's  Cafe; 
5.  P.  Co.         22.  By  releafe  of  all  anions  all  cuufa  i4  oBim  are  rdeafoL 
"•  '**•  ••  8  Rep.  153.  i  b.  in  Altham's  Cafe. 

Tortile  A        27.  If  I  releafe  all  aftk>ns  to  my  diffiijor^  yet  ^fier  the  Sfafm^s 
jtb  I  may  have  writ  of  entry  in  the  per  &  cni  awmfi  the  behr 


iiv  Uw  Ihall  jgatb  I  may  have  writ  of  entry  in  the  per  &  cni  agahfi 
r^Vr  '*  ^^  ^^^  difleifor ;   for  this  a£tion  was  not  in  eSc  at  the  tioie  of 
trndthe  aft  ^^  releafe  made.     10  Rep.  51.  b.  in  Lampet's  Cafe. 

of  the  ptrty 

any  further  than  bi«  cxpreb  words,  bccaufe  cquior  eft  difpofitio  kgit  qatm  ^»'*r*"^    8  Icpw 

a^t.  ia  Altban'a  Cafe. 

24.  Releafe  of  all  anions  to  bailee  of  goods  in  writ  of  detinue 
againft  bailees  exeeutors^  they JbaU  mt  take  advantage  of  this  rehafei 
for  this  is  a  new  action  founded  upon  their  own  detainer,  la 
Rep.  51.  b.  in  Lampet's  Cafe^  cites  22  H.  6.  i. 

25.  By  a  releafe  of  all  a£ti<»is  a  replevin  is  rdeafed^  and  the 
avowant  is  defendant,  though  in  fome  refpeft  he  b  plaintiff* 
Per  Doderige  J.  2  RolL  Rep.  75.  HUL  16  Jac.  in  the  Cafe  of 
Ixxiar  V.  SamueL 

(Qw)    What  Things  (hall  be  rclcafcd  by  Releafe 

of  AS  ions  Real. 

Br.  Releafe,  [i,  'T^HIS releafe  {hall  be  a  good  bar  of  ii  juare  impe£t%  for  it 
&'c*P^^  is  in  a  manner  real,  for  thereby  the  inheritance  fhall 

MwOa.       be  recovered,    p  H.  6. 5  7.  ] 

n^^  2.  If  an  f^A^M^vf/i^^Sj^iy  be  arraigned  ag^unft  the  diflofor 

^^^^^  and  the  tenant,  the  ^^f^  may  well  pkad  a  releafe  of  tf^i0M//<r- 
iLtt.  tit.       fonale  to  bar  the  affife»  but  not  a  releafe  of  a£tions  reals;   for 
^^^^^     none  Ihall plead  a  releafe  of  aAioos  reals  inaffife  but  the  tenant* 
Litt.  S.  494« 

3*  Such  releafe  to  one  who  is  only  a  re^erfioner  csEpeQant 
on  a  franktenement  does  not  extlnguiih  dower  \  for  aftio  eft 
jus  profequendi  in  judicio  quod  aliciu  dd)Ctur,  and  the  feme  can- 
not  foe  againft  him  to  recover  dower  by  judgment ;  becanfe  he 
is  not  tenant  to  the  pnccipcy  not  could  he  render  dower  tohcr^ 
for  at  the  time  of  the  releafe  another  was  tenant  of  the  frank* 
tenement.    8  Rep.  151.  a.  b.  Altham*s  Cafe. 

4*  When  land  is  to  be  recovered  or  reftored  in  a  writ  rferrmr  m 
releafe  of  all  a£Uons  real  is  a  good  bar,    Co.  Litt«  288.  k 
^ifaXfiw      ^^  Uz  judgment  is  given  in  a  real^Bkn^  a  rdeafe  of  all  aGdons 
t^ ^«  ^^  ^  2good  bar  >»  tf  nvnt  of  error  brc^ig^  thereupon.    Co. 
fUfivtrdia  Lit.  288.  b. 

sa  a  n^l 

jdFiMi  aieleaieof  aUaftiaos.rcali|  ita*goodbarMM«ltite.    Co.  Lit.  189.  t. 

S.C.CHK        6,  JlL^Lt^tdizS&omTesX^afier  grantee  bos  made  ebOi^ 

^'*^^*'**  MffK^y  isno  rekafeor  bar  mannuityi  contra  of  a&ksis 


fonaly  where  grantee  has  made  election  to  take  it  asa  rent.  Jo. 
2I5.  pl-3.  Mich.  5  Car.  B.R.  Bodvellv.  Bodvell. 

(R)  What  Things  (hall  be  relcafed  by  Releafc  of 

ASions  Perfonal.    . 

[i.  DY  this  rcleafe  an  annuity  (hall  be  barred.     2X  E.  4.  84.  fo^/jj^|j 
^  19  H.  9. 41.  b.  Dubitatur  2  H,  4. 13.]  th«  a  «. 

Icafe  of  all 
afitioDS  perfiMial,  ■  b  no  pka  in  a  writ  of  annuity,    HcL  St.  in  Cafe  of  Gerard  v.  Boden. 


Where  annuity  wat  granted  with  claufe  of  diftreft,  but  did  not  (ave  for  himlclf  and  hia  hetiiy  it 

vaa  held  dearly  to  be  a  bar.    Cro.  C.  171.  in  Cafe  of  Bodvell  v.  Bodvell. Jo.  114,  915.     S. 

C.  aooordingly,  and  that  though  Co.  Litt.  «85.  a.  S.  498.  fays  it  is  a  mixt  adion,  yet  the  Court 
there  held  it  to  be  a  perfonalaSioA  only.  But  it  is  no  plea  in  writ  9ficbt  of  annuity  granttijor  term 
9j years f§r  the  arrears  due  ajter  the  releafe;  for  this  is  no  chofe  in  adion»  nor  duty  r  ^^^  1 
tilt  the  day  of  payment  comes  contra  of  obligation.  Br.  ReleafeSy  pL  47.  dtes^  £•  L  3^*  J 
^  41.-  Br.  Anouttyi  pL  34.  dtcs  L.  5  £.  4.  40.  S.  C. 

[2.  This  releafe  {hall  be  a  good  bar  of  an  a£Uon  of  covenant 
brought  tc  levy  a  fine  (admitting  the  covenant  hrohen  before  the  re^ 
kafif)  for  this  is  not  real  but  perfonal.     10  H.  6.  13.3 

[3.  This  releafe  is  a  good  bar  of  q^/e.  22  £u  6.  4.  19  H*  S.  p.  Br. 
6.42.  1 7  Aff.  25.  19  Aff.  3,  adjudged.]  J^^  .Pjj  > r- 

4.  If  the  dijfnfti  reliafii  to  the  aiffetfar^  er  to  the  tertenant  all  30.  %^  " 
cElwni  perfinalf  yet  he  may  well  enter.  Brooke  fays  quaere  if  Couefmore» 
he  had.releafed  all  demands.    Br.  Releafesj  pi.  35.  cites  17 

AC  25. 

5.  A  releafe  of  actions  perfonal  is  no  plea  in  praeipe  quod  red- 
dati  contnrf  in  affl/e.  .  Br.  Affife,  pi.  72.  cites  21  H.  6.  17. 

6.  Releafe  of  actions  perfonal  is  no  plea  in  writ  of  entry  in  na^ 
tureofqffifii  fortius  is  praecipe  quod  reddat,  and  ihallalledge 
cfplees.    fir.  Titles,  pi.  12.  cites  21  H.  6.  18. 

7*  If  a  man  leajes  for  years  rendei  ing  rent^  and  that  the  tenant 
ihall  fbrfat  20  /.  nomine  poena  for  nonpayment  at  the  day^  &c.  Re- 
kaie  of  all  actions  perlbnal  made  to  the  tenafit  before  the  pe« 
Juhy  is  forfeited,  is  no  bar ;  for  it  is  neither  a  duty  nor  a  choie 
in  aAion  till  the  tenant  fails  of  payment.  Br.  Releafes,  pi.  47. 
cites  5  £•  4. 41.  Per  Arden, 

8.  If  0  man  by  wrong  taiei  avfay  my  goods ^  if  I  releafe  to  him  all  Skin.  ^y. 
aSions perfmals^  yet  /  may  by  the  bw  take  my  goods  out  of  his  pof^  ^*  ??■ 
fcfiioiD.     Lit.  S.  497.  '^*     ^' 

.9,  If  I  have  any  caufe  to  have  a  vmt  of  detintu  of  my  goods  ^^  areletie 
agsunfl  another,  diouigh  I  releafe  to  him  all  adions  perfonals,  ^^^^• 
jet  I  may  by  the  law  take  my  goods  out  of  his  pofleflion }  becaufe  writof  iS« 
no  right  of  die  goods  is  releaftd  to  him,  but  only  the  a^on,  £ca  *•«  ^^kstr^ 

sad  yet  (uch  adion  for  detioue  of  charteri  founds  in  the  realty.    CorLii.  iMi  K 

f  e»  Is  appeal  of  maiiemf  a  releafe  of  all  manner  of  a£Hons  peiv 
ftmal  is  a  good  plea  in  bar,  becaufe  in  fuch  an  adtion  he  fhall 
r9e9Per  ttpiUtff  hi  damagfs.    I^tt*  $.  502* 

II.  If 


•  5#notei  II.  If  a  man  be  outlawed  in  aBion  petjhnalhy  procffi  uponthe  9tU 
wlun%  tht  ^"^^^  ^^^  brings  a  writ  oferror^  if  he  at  whofe  fuit  he  was  out-* 
mrito/trrer  Jawed  will  plead  againft  him  a  releafe  of  all  manner  of  a^oni 
ihz  plaintiff  perfonal,  this  feems  no  plea ;  •  for  by  the  faid  a&ion  he  (hall  re- 
^w^'rXrTi  cover  nothing  in  the  perfonalty,  but  only  to  reverie  the  out-* 
i^anvptr-    lawry ;  but  a  releafeof  the  writ  of  error  is  a  good  plea.    Litt.S. 

JonJ  things     rQO. 
as  debt,  ^    ** 

damage,  Ice.  then  the  relcafe  of  alt  aftiooa  pcrfooal  b  a  good  plea,  bccaafc  the  pbinafF  ii  to  rroH 
ver,  or  be  rcttored  to  fomcwhat  m  the  perionaUy.  But  where  by  a  writ  of  errt)r  the  plaintiff  jid// 
not  be  rejlorcd  to  emy  perJanaJL  or  real  thingi  there  a  rekafe  of  aU  afiboat  real  orpcifioQal  ii  no  bib 
Co.  Liu.  a88.  b. 

12.  There  is  a  diverfitj  between  rnd  uBionSf  wherein  Jamaga 
are  to  be  recovered  at  the  common  laWf  as  in  aflife,  &c.  and  where 
damages  are  not  to  be  recovered  by  the  common  law  ka  aregiveg 
bj  tbejiatute\  for  there  a  releafe  of  all  aAions  peribnal  is  not 
any  bar,  as  m  the  writ  oi  dower ^  entriefur  dijfnjm  enUper^  &c« 
mordanceftor,  aiel^  &c.     Co.  Lit.  285,  a.  b« 

A  *^^*5!L         '3'  '^^^^^  Z'^'^*^  ^^  «  perfonal  affion  recovers  any  debt,  te 

j^^'^^  or  damages,  and  be  outlawed  after  judgment  \  there  in  a  writ  of 

reeanptdm  error  brought  by  the  defendant  upon  the  principal  judgment^  a  rdeafe 

•pp'^o'Vj  of  all  afUons  perfonal  is  a  good  plea.    Co.  litt.  288.  b. 

Jaife  verdiM^  and  the  defendant  brings  » torit  of  atUuntt  a  relcafe  of  all  aftioas  pcilbiial  it  a  CDod 
i>ar  !of  the  attaint ;  for  thereby  the  plaintiff  ia  to  be  reflored  tothc  dcbt,&c«  or  damages  wUdihe 
loft.    C«.iit.  t89.a. 

I  7^i  3  '4*  Ha  writ  oftfm/i/ii  jvr^^b  befarougfatbythedefiendaotin 
the  former  action,  todifcharge  himfelfrfun  execution^  a  ideafe  t£ 
oAions  perfonal  b  a  good  bar;  became  he  is  to  diidiax^  himp 
felf  of  a  perfonal  execution,    Co.  lott.  7^^  a* 

(S)     Of  all  Aaions  Real  and  Perfonal. 

[i.  CUCH  releafe  will  be  a  good  bar  of  «  nvrit  of  error  9fm 
^  judgment  in  real  oBiom.     9  H.  6. 47.  b.] 

[2*  A  releafe  of  all  actions  read  and  per(bnal»  ratimu  Hkif 
£ompoti  feu  ratione  aUcujus  contrafhu^  fhaU  not  releafe  vkommit} 
by  praferiptim.     1 2  R,  2.  Annuity  42*  adjudged.] 

3.  Scire  facias  tfon  a  recogmzance  of  debt  fit  Alf  Aancaj^  the 
defendant  pleaded  releafe  of  all  a£tioii$  real  and  perfoaalf  anda 

rl  plea  j  and  fo  was  the  opinion  of  Littleton  in  hk  book. 
Releaies^  pL  27.  cites  24  £»  3. 73. 
.Afektfitef  4*  In  appeal  by  a  feme  of  the  doithof  her  hnflmd^tibcde- 
allaaioaa  fendailt  pleaded  releafe  of  the  feme  efttr  the  la/timtimmnir  tf  at 
i^j^J^  anions  real  and  pirfondi  and  the  ^aintiff  deararrcd ;  andt&e 
iM>t  bar  an  beft  Opinion  was,  that  real  is  a  thing  durable^  as  laad  or  RBtf 
*^*^^f  afid  perfonal  is  damages,  &C.  But  per  Hnlsy  perioDBl  B  as  1VC& 
^tt^*t^  ^^  puniihment  of  the  perfon  as  damages,  and  the  pimHhgyH^ 
^kafe  ex-    here  is  by  death,  therefore  a  good  bar*    CfuilPk  JUBd(*i°"W  ^ 


Kelea&s   thcrrfore  quaere.    Br.  Appeal,  pL  29.  cites  9H.  *^*?  ^ 

4*  ^  civila£kionc» 

and  oot  to  cnouaaL    Co»  Liu  sS?.  b. 

(T)    Of  all  his  RJgBt. 

£!•  1 F  a  man  has  title  to  have  a  wri  of  error  upon  g  recovery  in  a 
^   real  a^ion,  if  he  rdeafe  all  his  right,  this  fhall  extinguifh 
the  writ  of  error.     9  H.  6.  47.  b  48.  b.J 

[2.  If /^  releafej  to  lejfee  all  his  right  m  the  land^  the  rent  re*  TbU  will 
y^rvn/  upon  the  Iwfc  is  gone  thereby.     19  H.  6.  23.]  Sbe  rat ; 

per  Hale  Ch.  J.  Freem.  Rep.  367.  pi.  470.  Paich.  1674.    Aooa. 

[3.  &  if  the  lord  releafes  to  the  tenant  all  his  right  in  the  land,  ^^^^fi'* 
the  rentfervice  is  gone  thereby,     19  H.  6.  17.  J  ^dtftndant 

faid  thai  tkeUnd  wm  kcUofihe  pUinlipsfaSker  fy%s,6dpcr  annum,  and  fealty,  and  the  father  by 
M  deed  releafed  Hi  his  right  whkk  he  had  in  the  iand,  ludgnient  d  contra  (a^lum  patria,  cujoa 
lueiei  eft.  AiT.  &c  Per  T^akt  it  may  be  that  we  demand  a  rem^diargc«  or  rent-(cck,  and  alio  it 
is  only  1  s.  6d.  and  therefore  u  to  the  reft  we  have  title.  Which  ruled  them  to  anfwer ;  for  the 
ffdcaiie  of  all  the  right  extinguijkes  all  thi  rtM^  be  it  mote  or  IcTi.  Quod  nota.  Be  AMt^  pU 
j6<x  cites  41  Afll€. 

[4.  &  if  the  gr^intee  of  a  rent^charge  releafes  to  the  tertenant 
an  liJs  riffht  in  the  land,  the  rent  is  gone.     19  H,  6.  17.] 

[5.  Ifa  man  rvoenants  with  me  to  grant  to  me  a  rent  out  <f  his 
land^  if  I  after  releafe  all  my  right  in  the  land  out  of  nvhich^  is^c. 
jtt  this  fhall  not  bar  me  of  my  writ  of  covenant.  14  H.  6* 
12.  h.] 

{[6.  If  the  conufee  of  ajlatute  releafes  to  the  conufor^  being  feifed  Seeftaiuie 
^tUiandfuije&tothefiatute^  all  his  right  in  the  faid  land,  yet  Wf*-5- 
tlus  does  not   difcharge  the  iand;    becaufe  the  land  is  not  p  ^ 

charged  by  the  ftatute,  but  the  body  of  the  conufor,  and  the  *■   ^^  ^ 
land  only  chargeable  by  reafon  thereof.     *  25  AIT.  7.  25  £.  3.  «  bt.  Rc 
5 1,  b.  45  £•  3.  22«  b.  all  one  and  the  fame  cafe.    Cook.  10  kafe^pU 
lampctt,  47.  b.]  fc?i!rn 

jflbmpfit  by  A.  he  declared,  that  J,  S.  being  hMnd  to  him  lii  a  recognizana  9f  toou/.  njcjtd  Jf«. 
(the  defendant)  of  hit  land  who  in  conjidtration  that  the  plaintif  would  afign  his  mofnizajui  to  him^ 
frsmfkd  U  tev  iktplaintif  %qL  defendant  pleaded  non  afiumpfu.  It  waa  found  that  the  conufor  ^ 
ac  the  time  of  the  tta>giuxuicttwnn/eifed  of  the  land/old  to  the  defendant^  and  ojanothtp  cl^e  called 
IT.  sad  tbaft  be  made  ajeojfment  to  H,  of  that  chje^  aud  that  A.  the  flaintijf,  reUaJed  to  tkejaii  H,  alt 
Mis  ri^hit  intercft,  and  demand,  in  W,  and  ajterwaris  A.  infeojti  the  defendant^  who  promifed  ut 
iamm*  It  wat  infifind  that  by  thia  iclaaieorall  his  licht  and  demand  in  W.  to  H.  who  had  part 
fifthc  land  chaifcable  with  tbe  recognizance,  the  whole  recognisance  waa  difcharged,  and  yiot 
it  eoald  not  be  aifigned  over ;  and  that  a  releafe  of  all  bia  right  in  the  land  difchargfct  tbe  recor- 
nifaiwnr,  though  bmre  execution  2  but  the  whole  Coiurt  itfolved,  that  the  releafe  to  H*  ia  90  du* 
fksn^ ;  ibr  wben  that  waa  made  (it  being  before  execution  fued)  he  had  no  right  nor  cffjAt  of 
4cnraiid  iathc  Jaad ;  bcCMife  tbe  land  i«  not  the  debtor  but  theperfoo,  and  ia  chained  only  in  rtf- 
peft  of  the  perlbn.  And  adjudttd  for  the  plaintiff  and  tbe  jofticea  of  €.  B.  being  conferitd  with 
tboogbt  Mm  rekafis  Ml  any  mfaiargt  of  the  exeadion,  Cro.  £•  ^t.  pL  a.  FaiSch«  39  E^  H,  R* 
Xinrrow  ▼•  Giay« 

[7.  If  a  term  for  wan  of  land  be  dewfed  to  one  for  Hfe^  the  r^  r-^-"^ 
mmnier  to  ancmr^  by  which  he  in  remainder  has  a  poffihility  of  f^ifi^ 
%  fotureisttcre&y  be  may  wiU|  by  releafe  of  all  his  riglit,  ex*  '^'^'  -^ 
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J*/  uicfc  tfnguifh  Iiis  poffitulity ;  becaufe  it  is  a  near  poJiKRiy  that  be  (half 
b^eraft  oui  fui^^^c  the  Other,  and  this  expofition  is  for  the  quiet  of  tlie  poT* 
ndbemmud  feffioo  to  extinguifh  the  poffibility.  Co.  lo.  Lampa^  47.  k 
dumT*^*  Adjudged.     But  there  is  title  and  intereft  alfo.^ 

lifeofthe  firfl|dcvirce.  to  Rep.  47.  b.  Sw  C.«-4  Rep.  66.— If«  man  ksfisfir  iiJe^^remBMierKer 
toj^,  in  tsil^  and  after  J.  S.  reUafes  all  his  rigkt  U  the  •tnaat/cr  lift^  hit  eftue  ia  not  cnlaiged  ifatre- 
b^ ;  per  Cur.  for  mcitker  tfiate  tail  nor  fet-fimple  can  he^iveu  fyfiU  releafiu    Br.  Rckalet,  pi.  95. 

otcs  13  H.  7. 10. *So  where  it  was  to  tenant  for  h{c{a$idkiskiin}  thiiia  only  for  torn  of  &£e 

who nicafcd  by reafoo  of  thetaU.    Br.  Rclodb,  pU  8s.citct  43  AS  45. 


[8.  So  it  feems  if  a  term  be  devifed  to  onefohng  as  hejball  bave 
ijfueofhii  hoij^  the  remainder  over^  he  in  remainder  may  rdcafe 
£is  poffibility  by  releafe  of  all  his  right )  for  though  this  poffi- 
bility  is  not  fo  near  as  the  other  before,  yet  this  is,  by  reafrn^ 
aUe  intendment,  a  poffibility  wbich  may  happen^  otherwife  it  would 
not  be  a  good  remainder.] 

[9.  &  it  feems  if  a  man  devifes  his  term  to  another^yi  hng  at 
he  Jbdl  iave  ijfue  of  bis  body,  and  dies,  by  which  his  executor 
bat  a  poffibility  ofreverfum,  that  he  may  releafe  this  poffibihty  by 
releafe  of  all  his  right,  for  the  caufe  aiforefaid.1 

I  o.  Waft  pgainff  tenant  fir  life  of  the  leafe  of  his  anoeftor,  the 

tenant  pleaded  releafe  of  the  anceffor,  of  all  bis  right  for  him  and  bis 

•  AUihe      *  heirs  to  the  tenant  fir  his  life,  fi  that  ie  nor  his  ^  heirs  anj  ri^nuj 

^ce^n?*  rA^/fewf^f,  claim,  or  demand,  during  the  life  of  the  tenant ;  and  the 

bat  the  year  ^^  opinion  was,  that  it  is  no  plea;  for  yet  the  tenant  has  but 

^^  **     Z®*'  ^^"^  ^^  ^^  ^^  ^^^79    *^^  ^^  ^^  aliens,    he   in   rcver- 
(hrira.)        ^^^   ^^^^  enter,   and  by  a  releafe  nothmg  can  depart   bat 

that  which  is  in  a£tion,  or  in  efle,  at  the  time ;  and  this  waft 

was  done  after ;  but  contra,  of  grant ;   for  if  the  leflbr  grants 

that  the  tenant  fhall  not  be  impeached  of  waft,     or  ms^ 

do  waft,  this  is  good.    Note  the  diveriky.    Br.  Wafi,  pL  30. 

cites  42  E.  3.  23.  24. 

Cro.  £.  ti6.      1 1 .  Titl!)es  are  not  extinguifhed  by  a  releafe  of  all  right  of  land^ 

a^^o/pttTt.  ^^'  ^^  ^^  ^^^  ifluing  out  of  land,  nor  are  they  extinguifhed 

Trin.  31  '  by  unity  of  podeffion.    Le.  248.  pU  38^.  Mich.  33  Eliz*  B.  R« 

£|U.  B.  R.   The  Bifhop  of  Lincoln  v.  Cooper, 

Icr.    S.  p.  I....  Ow.  30.  S.  P.  Stile  v.  Miles. 

fandwaa  X2.  Title  by  condition  or  alienation  in  mortmain  is  exttngdfhed 

S'^U     by  releafe  of  all  his  right.  8  Rep.  153.  b.  m  Altham's  Cafe. 

tioo;  if  A. 

r^lea  to  the  tenant  by  fine  all  his  right,  yet  the  condition  remains,    n  And*t4.€itc«  tkeCdecC 

Dcnhain  v.  Dormer. 

[  3^5   1      13.  If  a  man  quitclaims  a  right  before  the  right  iefpenst  the 
quitclaim  is  void.     10  Rep.  17.  b.  in  Lampet's  Cafe. 

14.  If  a  man  releafe  all  his  risht  in  fuch  Iand»  this  wU  not 
difcharge  z  judgment  not  executed,  becaufe  fuch  judgment  dotk 
not  give  or  veft  any  right,  but  only  makes  it  obnoxious  or  liab^ 
to  execution.    3  Salk.  298.  Trin.  13  W.  3.  B.  R.    Lacy  t« 

(U)    What 
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(U)     What  Things  may  be  rclcafed  by  Rclcafc  of 

uiU  Demands. 

[u    A  RELEASE  of  all  manner  of  demands  if  the  hejl  releafe  Brldgm, 

•^*  tojiim  to  whom  it  is  made  that  he  can  havc^  and  fhall  *'*• 
enure  moft  to  his  advantage.     Litt.  117.] 

[a.  If  A.  recovers  againji  B.  in  B.  R,  in  aAion  of  trefpafs,  and  See  (M)  pU 
after  B.  brings  writ  of  error  in  the  Exchequer-chamber,  and  4-  S.  C. 
pen£ng  this  A.  reUafes  to  B,  all  demands ;  and  after  the  judg^ 
Hunt  is  afirmedy  and  new  damages  thert  given  to  A.  fir  the  delay 
upon  thejlatute^of'j  H,  7.  the  faid  releafe  fhall  not  di^harge  thoie 
damages,  becaufe  nothing  was  given  to  him  at  the  time  of  the 
rdeaie  n^e,  nor  any  inception  of  any  duty*  P.  la  Ja.  B*  R. 
between  Child  and  Durrani.    Adjudged.] 

[3.  If  A.  takes  a  dijlrefsfor  rent  as  bailiff  to  B,  and  by  his  com^  Flmtr. 
mandj  tspon  the  land  of  C.  and  after  releafes  to  C*  all  demands  and  Langhorne. 
then  C,  brings  replevin  agmnft  A.  who  makes  conufance  in  right  of  B.  8  ^"*^« » *<*• 
and  as  his  bailiifs  he  may  well  do  this,  and  ihall  not  l^  barred  atcordingiy. 
by  the  faid  releafe,  becaufe  at  the  time  of  the  releafe  made  he  But  if  this 
had  not  any  fuit  or  demand  againft  C.  but  only  had  taken  a  dif-  {^^^^^^^t 
treis  in  the  right  of  another  man.     M.  1 3  Ja.  B.  R.]  after  the 

avowry, 
Coke  Ch.  J.  (aid,  That  perhaps  it  might  have  been  another  cafe.'^— RolL  Rep,  246.  S.  C. 
accordingly. 

.  [4.  &  fhould  It  be  though  the  releafe  was  made  ajier  the  reple* 
vin  brought^  and  before  the  conufance  made  by  him.  M.  13  Ja. 
B.  R.] 

[5.  &  fhould  it  be  though  the  releafe  .was  made  after  a  wither-  dBalft.  uo^ 
nam  brought,  and  before  conufance  xn^dt.    M.  13  Ja.  B.R.  be-^J^*Jv^^J 
twecn  F^  and  Langhome.     Adjudged.]  ^Rofi.'^' 

Rep.  846. 
S.  C. 'accordingly* 

[6.  By  ffach  releafe  all  manner  of  demands  are  extinf):  and  gone. 
Litt.  117.] 

[7.  By  thi$  releafe  all  aSions  real  zee  eztinft  and  gone.     latt.  S-  P-  ^i^. 
"7-]  -^         8,508. 

[8.  By  this  all  oBions  perfonal  are  extinfh    Litt.  117.]  S.  P.  Lltt. 

S.508. 

[9.  By  this  all  aBions  of  appeal  are  gone  and  extinfl:.    Litt.  s,  p.  Litu 

lO.'  By  &ch  releafe  a  right  of  entry ^  and  every  thing  which  is  ^«  !•»*• 
impEed therein,  IS  rele^fcd.    6H.  7.  15.]  HVil^t'^ 

ktfct  tU  dciiMBdicxclades  hiinielf  of  all  aSms^  entries^  and/eijures.  8  Rep.  154.  a.  in  Althamll 

Cale. Cites  Et,  Releafes,  pi.  90.    34  H.  8.  Chauncy's  Cafe. 

If  a  common  per/on  releafes  all  demands,  this  extends  to  inheritances^  rents,  right  of  entfy,  &c> 
Ibr  all  thofc  are  implied  in  demands.    Br.  Charters  de  Pardon,  pi.  67.  cites  6  H.  7. 15.  Bni 

tf  the  Ai^  Ttkilet  all  demands,  or  pardons  them,  this  Ihall  not  extend  to  any  inheritance.  Ibid. 
Br.  Prerogative,  pL  6a.  dtstS.  C— .*&■.  Releafes,  pL  4^  citcaS.  C.    '  ^iJbid*  pL^  cite* 

**Vfa«i.XVIIL  Cc  [u.  If 


S.  P.  Litt.  [  1 1 .  If  a  man  has  a  title  of  entry  into  any  land  or  tenetnent  hj  (bck 
&509^iid  rd^c  his  title  is  gone.  Litt.  1 17.  Tr.  16  Ja.  B.  R-  in  Ttttm 
•F0I.407?  ^^^  *^tiA  £i/sCzic.  Agreed  per  Curiam.  Co.  Litt.  291.  S. 
«*— v-^  509.  34  H.  8.    Brook's  Releafes  90.     Contra  19H.  8.    Per 

Lord  Coke    FitZ-JamCS.] 

in  hii  Com- 

ment  upon  tlm  (cdioa,  (kyt,  Tint  (Title]  ii  taken  in  the  largcft  Tenic,  including  right  alio.  Cob 

Litt.  aga.  a. 

a  p.  Litt.         [12.  B7  fiich  releaie  made  to  the  tenant  of  the  land,  a  common 
I'  ^p  "J.^^  of  paflure  fhall  be  cxtinft.     Litt.  1 1 7.] 
Liu.  a9i.b 

G.O.  was  [13.  \i  A.  poJMttd  of  goods  lofes  theniy  znd  ihcj  come  to  tie  tanif  . 
^^£#^<'/'»«  (fB.  by  force  otwhich  he  is  poflcflcd  of  them,  and  fo  poffcffcd 
Imi  ^l^^it  ^-  h  ^^^  releafes  to  B.  all  aBionSy  iste,  and  demands  perfonalj  wM 
and  7.^.'  at  anytime  b^ore  habuit,  vel  habere  potuit  againft  B.  for  any 
"winitoi  ^"^^»  matter,  or  thing  whatfocver,  &c.  This  fhall  bar  A.  of  the 
tart  t9  whom  property  of  the  goods  I  fo  that  B,  has  the  abfolute  right  in  them  by 
tAt/uid  G.  thisVeleafe.  M.  13  Car.  B.  R.  between  Jordan  and  Saunders  fcr 
7wt{\^al!d  C"™"™>  adjudged  upon  a  demurrer ;  but  note,  that  thb  was  not 
demands  \  much  urged  to  the  Court,  but  the  principal  qucftion  was  upon 
^nd  after  the  the  pleading  in  which  this  releafe  was  admitted  good  to  alter  the 
wLJ..  property.    Intratur.  Hill.  12  Car.  Rot.] 

tndenturt  to  J»  T,  and  after  the  laid  G.  C.  hrtmght  sSion  of  detinue  ageini  7.  T.  who  pUUeilkM 
thejaid  Jf,  S.  found  the  indentute^  and  that  thejkid  G.  C  rtUaftdto  tktftad  J.  5.  M^Bims  and  if- 
mandSf  and  after  the /aid  Jf.  S,  gave  the f aid  indenture  to  the /aid  J,  T,  Judgment  (i  afiio ;  and  it 
%va«  agreed  in  C.  B.  the  c^fe  being  of  land  demanded  there,  that  thi«  it  a  TOod  bar,  and  that  the 
veleafe  of  all  demands  (hall  exclude  the  [>arty  from  feifing  the  thing,  and  from  hit  entry  iaio  the 
land,  and  from  the  property  of  the  chattel  which  he  had  before ;  and  it  wat  moved  in  B.  JL  vd 
they  were  of  the  fame  opinion,  and  (aid  that  the  reafon  it  inafmuch  as  entry  inta  laadf  asUfdfin 
afthe^oods  are  demands  inlaw;  quod  nota;  and  Littleton  in  his  chapter  of  releafea  accoraiQj^f • 
Jut  Fitzjames  Ch.  J.  wat  of  the  contrary  opinion.  a5  H.  8.  But  all  here  were  againft  kin. 
Br.  Relafes,  pi  9.  cites  34  H.  8. 

4ff^/eofre$u  [14.  A  pent  tettueen  ver%  lord  and  very  tenant^  may  be  releafed 
xh^hn^     by  releafe  ^f  all  demamds  before  day  of,  payment  \  for  it  Iks  in  de- 

tUadeda  re--  maud  always.    40  £4^3.  48.] 

leafe  from 

the  plaintiff  of  all  his  right  in  the  maiety  of  the  moMar  eJD,  and  all  aSians  and  demamU^  oMdatOis 
time  no  rent  was  due^  nor  arrear ;  and  yet  by  the  opinion  of  the  Cdart  it  is  a  good  bar»  by  icafim 
of  this  word  demands;  wherefore  the  plaintiff  was  nonfuitcd.  Br.  Bar,  pi.  6a.  dtet  to  AC 4. 
Br.  Releafes,  pi.  36.  cites  S.  C. 

By  releafe  of  all  demands,  z\\  franktenimiwts  and  inheritances  executory  are  reka&dy  MS  rttts^ 
Ac  8  Rep.  .1^4.  in  Altham's  Cafe. 

s.?.Litt.s.      [,^.  Utt.  117.  Arentferwtlball  be  releafed  thereby.] 

^  t^^^Lev. 

too.    Littleton  is  to  be  intended  of  rent-fervice  tn  gjofu  «t  a  fognioiy ;  par  Windtan,  IfaDrtf 

and  Fofter  J.  i^fich.  t^  Car.  a.  B.  R.  in  Cafe  of  Henn  v.  Hanfoo. 


[i6.  Aidto  numj  a  daughter  may  be  releafed  B^  thole  w.^^^ 
before  it  be  due^  if  foe  recites  that  where  he  holds  by  fealty,  ta^ 
efcuage^  and  aid,  to  many  his  daughter,  and  he  rdofes  al 
demands,  except  rent  and  fealty.  40  £.  3.  %%.  b*  (But  omert 
If  it  be  not  an  incklait  infeperaUe.) J 


[17.  Byardeafe  of  all  demands,  a  rent^charge  injie  maybe  JX* '^^"^ 
releafed  to  the  tenaa*  of  the  land,  though  nothing  of  the  rent  be  ar-^  k/oV  d*^ 
reetr  at  the  time  of  the  releafe  \  for  the  rent  is  always  in  demand,  raiadi,  \ 
2  ^  AflT.  c.  Cur.  Litt.  117.]  "n*^  ^^^ 

Litt.  S.  5ta— ^-Relrafe  of  all  dcmandi,  ik  no  rdcalie  of  nid  uptn  Utjk  Jot  jurs  ooc  thai  dac 
1  Lev.  99  Uea  v.  Uanfon. 

•[18/  AJlatuie  merchant  may  thereby  be  releafed  before  the  day  Co.  Litt. 
of  payment.     40  E.  3.48.]  •»*-'^- 

£19.  Againft  fudi  a  releafe  a  man  (hall  not  fue  execution  of  a  By  fucb  it« 
judgment  for  damages  by  fcire facias.     1 9  H.  6.  4.  adjudged.]  ^^of^JlT 

cuticfHs  are  gone.    Liit.  S.  |o8t 

£20.  By  fuch  releafe  execution  of  a  judgment  for  damages  fhall 
be  difcharged ;   becaufe  the  futng  of  a  fieri  facias  or  other  writ  * 

of  execution  is  a  demand  \  for  it  ihall  not  be  granted  without 
demand  of  the  recoveror,  nor  the  monies  difburled ;  and  there^ 
fore  againft  fuch  releafe  he  (hall  not  fue  execution  by  Jleri facias^ 
eapiasy  or  elegit,     19  H.  6.  4.] 

[21.  By  a  releafe  of  all  demands  a  covenant  before  it  is  broken  Cro.  J.  i7o» 
ihall  not  be  releafed ;  for  before  the  breach  it  13  not  in  demand.  |^  ^f^^jl^ 
Intratur.     H.  4  Ja.  B.  R.  between  Hancock  and  Field  zdjudged.  RoII  r. 
But  this  was  adjudged  Tr.  5  Ja.  B.  R.  where  the  covenant  was  ta  3^*  »nCtfo 
kave  the  land  noell  repaired  at  the  end  rfthe  term.']  v^HarriSm 

Retea(e  of  all  demands  will  not  releafe  a  covenant  in  a  leafe  for  yein,  ta  repmr  miifene  in  repair^ 
4ec.  becanle  in  a  covenant  damages  (hall  be  only  recovered,  which  are  not  due,  sor  is  a  fuit  law* 
fill  for  them  before  the  covenant  broken*    Noy  113.  Hancock  v.  the  Executors  of  Crouth. 

[aa.  If  a  tmnpronufes  A.  that  if/he  marry  J.  S.  that  he  tvill  ^f'.hcrfelf 
pay  to  her  z  certain  fum  after  the  death  of  J.  S.  and  after  A.  takes  Jv^7  W* 
J.  S.  to  baron,  and  then  y,  S.  rehires  all  demands  to  him  who  rtieafed  alt 
made  the  promifej  this  fhall  not  difqharge  the  afliimpfit,  but  ^^^*^ 
the  ficme  fhall  have  aAion  thereupon  after  the  death  of  the  ^ot  been 
baitm,  notwithfhmding  the  releafe,  becaufe  it  was  not  broken  extin^ift. 
at  the  time  of  the  releafe  $  for  it  is  to  be  paid  after  the  death  of  5**>  b«cauf« 
the  baron,  and  fo  it  was  only  in  covenant  at  the  time  of  the  re-  co^g^u 
leafe  y  for  this  promife  was  but  a  covenant  ^nthout  deed.    Hill.  Per  Gooid 
6  Ja.  B.  R.  between  •  Beicher  and  Hudfon.    Rot.  33a.  adjudged,  j;;,^^;;^ 
This  cafe  wa»  cited  by  George  Crook.  P.  16  Ja.  S.  R.  in  Witton  ch.  j.  % 
mad  Bi^s  Cafe,  and  then  agreed  per  Curiam,  which  fee  alfo  cited  Saik.  837* 
t  Hobart'8  Reports  279.]  ?.^  b.  r.^* 

io  esfeof  Q*^  alias  Gray  v.  KBtotu^^  Yelv.  156.  S.  C— f  Hob.  st6.  pi.  180.  in  Cafe  of  Smith 
iLSufiorcU 

[23.  If  a  rranpromfes  A.  in  conjideration  that  he  mUfell  to  Us  Jon  r*  ■^*«  "^ 

yir*  merchandhu  at  fuch  a  price,  that  if  bis  fin  does  not  pay  it  at/eq/f  *  ^oj*  4^^ 

•  ^Si.  Michael  nOct  enfuing,  hehimfelfvntlpay  it,  and  after  before  J;^^-^^ 

Mkbadmas  A.  releafes  all  aoions  and  demands  to  him  who  made  dektmt^ 

the  aflffippfit }    this  fhall  not  releafe  the  afliimpfit,  for  till  Mi-  diicfaarged 

comes  it  is  mt  knowu  whethdr  his  fon  will  ha^e  paid  jj^'^y^ 
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193.    Neil  it  or  not,  tind  till  default  of  payment  by  him  the  other  is  il^ 

Yclv^^i*^!^   bound  to  pay  it,  and  fo  it  is  a  mere  contingent  till  Michaelmat^ 

Uh.^prih-    which  cannot  be  releafcd.     Hill.  i6Ja.  B.  R.  between  ^ri/io^ 

mife  to  pay    and  Aicr  adjudged .] 

4pj.  to  B, 

during  life,  a  rdcife  of  all  quarrel*,  controvcrfiet  and  demands  which  he  had  or  may  have,  will  nek 

difcharge  this  annuity,  bccaufe  the  execution  of  the  promife  wa^  not  to  be  till  the  rent  flioold  be 

due;  but  if  by  exprefs  words  he  had  rcKared  all  promifes  or  alladtiont  which  he  had  or  might  bsve, 

then  the  promife  had  been  rcleafed;  for  the  promife  being  a  fpecial  caufe  of  aftioo,  cannot  he 

releafcd  till  it  come  in  eJTe.     Yclv.  156.  Trin.  7  Jac.  fi.  R.  Belcher  v,  Uudfon. Cited  3 

Mod.  278.  in  Cafe  of  Cole  v.  Knight. 

Releafe  of  all  demands  will  notrcleafe  %  promife  unbroken^  or  /uturt  aQs,    See  s  Salk.  i)i, 
Pafcb.  13  W.  3.  B.  R.  Thorp  v.  Thorp. 

Cro.  J.  486.  [24.  If  lejfeefir  life  grants  over  bis  eftate  by  indenture,  referving 
Brid  ^  ^*  ^'"'  during  the  continuance  of  the  eftate,  and  after  releafes  to  tie 
193.  s.c.  ajfigne^  slU  demands  \  this  ihall  difcharge  the  rent  aforefaid,  for 
t  Roll.  R.  he  had  a  franktenement  of  the  rent  in  him  at  the  time,  and  may 
[  3^^  1  demand  all  the  franktenement  by  an  aflife.  Tr.  i6  Ja.  B.  R. 
wmc  ^of'*^  *^  Witton  and  Bi^s  Cafe,  agree  per  totam  Curiam.] 

Byer's  Care.-^S.  C.  cited  Vent«  314.  in  Cafe  of  Tochill  v.  Ingram. 

Theleflee  [25.  So  if  thc  lejfee  for  years  grants  o^tT  by  vadentaxt  all  lis 
fitl^*^  ^f^^^i  ^^fo^^'^^g  ^  rent  during  tie  term,  and  after  releafes  to  the 
all  hiseftate,  aftignee  all  demands ;  this  &all  releafe  the  faid  rent ;  for  though 
this  rent  is  he  cannot  have  an  adtion  to  demand  all  the  eftate,  yet  this  is  an 
%otmcndant  ^jj^j.^  jjj  Yiivci  of  thc  Tcut,  and  affignable  over ;  and  in  an  aftionof 

M  tht  rev.  »■-,,-  1-  1       rt     M    *   .        .  ■  J 

Jionf  but  is  debt  lor  any  arrearages  after,  he  mall  claim  it  as  a  duty  accrued 

due,  by  from  the  faid  eftate ;  and  it  fliall  not  be  faid  that  the  duty  arifcf 

^V*  and  *'^^"*liy  upon  thc  taking  of  thc  profits  j    but  this  had  its  com- 

this  releafe  menccment  and  creation  by  the  refervation  andcontraA,  which 

difcharges  was  before.    Tr.  i6  Ja.  B.  R.  between  Wltton  and  Bie  adjudged 

Ui^,*^d  "P*^^  *  demurrer  per  totam  Curiam  praeter  Haughton,   who 

•11  demands  fccmed  c  coutra,  becaufe  all  the  eftate  cannot  be  demanded  by 

cone  rning  an  adliou,  as  in  thc  cafe  of  the  franktenement  before,  quod  vide 

Cro.  J.  486.  pi.  6.  S.  C.  '  S.  C.  Poph.  136.  but  reports  it  as  adjudged  upon  the  ixapoit  of  tW 
wotd  (demands)  barely,  without  uking  notice  of  that  point  in  Cro.  J.  486. 

• 

•'o  S44  pi.  [46«  If  l^Jf^^fo^  yars  rendering  rent  be,  and  thc  lefir  graKts 
^dtp'  ^^  ^^'  reveijion^  and  leftee  attorns^  and  after  leffee  qffigns  mxr  his 
aooordingly  cftatc,  and  &er  the  ajftgnee  of  the  reverfion  releafes  oM  demands  U 
»3i^ep«57'  the  firfl  lejfee^  yet  this  fliall  not  releafe  the  rent ;  for  no  jjrivity 
s.  a  but      of  eftate  is  between  them  after  the  aftienment.  nor  of  contnft 

tnatisnpoa  .  #*!../•  —  .®  ^^«*.  • 

another  ^^  any  time*  ( And /nvi/y  ofcontraB  is  not  fufficient  to  make 
poiat  io  fuch  releafe  good.)  Mich.  40 j  41  £1.  B.  R.  between  CMns  and 
•toJ^     ifW£««  adjudged.] 

portionment.  Cro.  £•  606.  pL  6.  Pafch.  40  Etiz.  B.  R.   S.  C.  and  S.  ?•     Aad  dnt  tihe 

releafe  was  no  caufe  to  bar  this  adion,  the  releafe  being  of  all  demands  !^mihHf^  date  of  thedoi^ 
aid  tUs  rent  was  not  arrear  till  afurwtrds. 

{^^.  But  if  this  releafe  had  been  made  to  tie  ffgssn  it  bad 
the  rent.    Ihide^u    Agreed.! 

3  &«.ff 
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XlZ*  If  be  who  has  a  rent-charge  in  fie  releafes  to  the  tenant  of  the  Sec  pi.  17. 
loful  all  demands  from  the    beginning  x>(  the  world  till  the 
making  of  the  deed  of  releafe,  yet  this  fhall  difcharge  all  the 
rent  as  well  that  which  is  to  come  as  that  which  is  paft.     2Q  AC 
pi.  5.  per  Curiam.] 

[29.  So  if  UJfeefir  years  grants  over  all  ha  eftate  by  indenture,  Sec  pi.  a^iJ 
refervwig  a  rent^  and  after  releafes  to  the  ajftgnee  all  demands  from 
the  beginning  of  the  world  to  this  prefent  time,  yet  this  fhall 
releafe  all  the  rent  to  come.  Tr.  16  Ja.  B.  R.  between  JVlttori 
and  Biei  adjudged.  But  this  point  was  not  moved  to  the  Court, 
but  the  counfel  relinquifhed  it.  See  Hill.  4a  El.  B.  R,  between 
Beddngbam  and  Hunter.  So  if  lejfor  makes  fuch  releafe  to  his  lejfee 
fir  years ^  it  (hall  extinguifh  all  the  rent.  M.  4oic  41  £1.  B. 
R.  Callings  and  Harding,'] 

30.  Releafe  of  all  demands  will  bar  a  demand  of  a  reliefi  be-  ^*  C.  cit«f 
cauife  the  relief  is  by  reafon  of  the  feigniory,  to  which  it  ^^^onq;^^'];^^^^'^' 
Cro.  J,  170.  in  the  Cafe  of  Hancock  v.  Field, Cites  40  E.  Hmn  v. 

3«  22.  Hinlbiu 

3 1.  A  releafe  of  all  demands  by  a  lord  to  his  tenant  is  a  good 
baFyandextinguifhmentofhisySvgnibr^.  Per  Bridgman.  Bridgm. 

^24.  cites  5  £.  4.  42. 

32.  A.  XBiakesfioffment  on  condition^  and  before  the  rondition 
broken  releafes  to  uit  feoffee  all  demands.  Per  Saunders  Ch. 
B.  suid  others,  in  the  Court  of  Wards,  the  condition  is  gone 
and  extinct,  ut  audivi.     DaL  pff.  pi.  22.     15  Eliz.  Anon. 

33.  A.  brought  afUon  againft  B. — C.  was  bail  forB.     Judg-  [   329  ] 
ment  was  had  againll  B.  and  he  not  paying  the  money  nor  ren-  ^  c.Goidfb. 
dering  his  body,  a  fcire  facias  was  brought  againft  C.  who  plead-  J^f'^lV^^ 
cd  in  bar  a-  releafe  rf all  demands  made  to  him  by  A.  after  the  taking  bond  wai 
the  bcaly  and  before Jtfdgment  given  2Lg2xnAB,  Gawdyand  Popham  not  only  for 
held  it  no  h^r,  bccaufe  it  was  only  a  poffibility ;  but  Clench  and  fhS^m^ 
Fenner  e  contra,  becaufe  the  recognizance  was  acknowledged  nation-mo- 
befbre  the  rdeaf^,  and  the  uncertainty  was  only  upon  the  con-  ^^h  l>"t 
dition  thereof;  adjornatuTt    Mo.  469.  pi.  672.  Mich.  39  &  40  ccdit^qwd* 
Eliz*    Hoev.  MarihalU  praediaum 

debitum  le- 
fctur  de  term  &  tenemeotit,  Stc  fuii.  Judgment  was  given,  That  the  releafe  was  no  bar.  ;■ '  ■ 
8.  C.  Cro.  £Uz.  579.  accordingly ;  and  that  afterwards  Clench  (ut  audivit)  changed  his  opinion, 
and  agreed  with  Popham  andGawdy;  whereupon  (repugnante  Fenner)  judgment  was  given,  for 

the  plaiiBU£ 5  Rep.  70.  b.  S.  C.  adjudged  no  bar,  Inecaufe  the  words  of  the  bail-bond  are  cod- 

ditioiaU  viz.  (Sicootingcret,  that  the  defendant  does  not  pay.  Sec,  or  render  hit  body,  &c.J  fo 
that  no  certain  duty  can  be  till  judgment  given ;  for  this  recognizance  does  not  create  a  duly  idi* 
wcdiitely,  but  (hall  produce  a  duty  afterwards  upon  a  contingent. 

34.  A  releafe  of  all  demands  does  not  extend  to  fuch  writs  by 
itomcb  mtbing  is  demanded  in  h.&  or  in  law,  but  which  lie  only  to 
relieve  the  plaintiff  by  way  of  difcharge^  and  not  by  way  of  de- 
jDKiafid,  8  Rep.  154.  in  Altham's  Cafe,  in  a  nota  of  the  re- 
poiter^dtes  1 1 H.  4*  6.  Trefcullard's  Cafe ;  where  a  releafe  of  all 
demands  is  no  bar  in  writ  of  error  to  reverfe  an  outlawry. 

35.  A.  recovers  the  arrears  of  rent  at  niji  prius^  but  before  the 
4^jin  katik  A.  rekafed  to  the  defendant  all  demands.  Per  Hobart, 

Ccj  If 


3^9  BeleaC^ 

If  it  had  been  in  the  cafe  of  the  king,  the  defendant  at  thcdif 

in  bank  might  have  pleaded  it|  for  he  cannot  have  audita  que-i 

rela  againft  the  king.    But  otherwife  in  the  cafe  of  a  commoD 

perfon.    Noy  26.  Ford  v.  Mead. 

Brik  ^'  ^^'  ^^^*^fi^^^  ^  ^'*^  aBiom^  a  *  warranty^  which  is  a  cck 

>S4, 185.  lA  '^^^*'*^  **cal,  and  all  other  aroenants  red  and perfonal^  ifiovers^  all 

the  Cafe  of   manner  of  commons  and  profits  afprender^  conditions  before  thej 

^*Bvi*'     ^^    broken  or  performed,  or  alEterj   annuities,    ncogmzanaty 

Andyct"itit^^'*''^''"^^<^^^3Uit  or  of  the  ftaple,  obligations^  contraBsj  &c.  arc 

executory;    rdeafed  and  difcharged  by  releafe  of  all  demands,     Co.  litu 

W  thejc.-  291.  b, 

foa  u,  that       ^ 

by  Tuch  relcftfe  all  the  meant,  remedies,  and  canfes  that  any  hath  to  landa,  &c  are  cxtind,  vA 

confcqucndy  the  ri^ht  andintereft  in  them. S.  P.  8  Rep.  154.  in  AItham'tCa&,  ciici 

cap.  Warranties,  foL  170. 

ico^if  *r*      37*  ^"  ^^^*  "P^"  '^^^^  ^^^  performance  of  covenants  inakeft 
A^rowinJ'  ^^^  years,    wherein  there  was  a  rent  referved,    the  defendant 

rent  is  not  pleaded  conditions  performed ;  the  plaintiff  replied,  and  affigned 

TrdMre  oiF  ^^"^^^^h  in  non-payment  of  rent  rcfcrved  j  the  defendant  plotdcd 

mlldemands.  thereto  a  releafe  of  all  demands.     Refolved  by  Fofter  Ch.  J.  and 

St  Silk. 578.  Mallet  and. Windham  J.  That  the  rent  is  not  difcharged  bf 

2  m  *S^-'  ^^^  releafe,  and  diftinguifhed  between  rent  referved  upmi  a  leafe 

phcnsv.  and  incident  to  the  reverfion,  this  being  executory,  and  renewing 

Snow.— a  out  of  the  land  every  year,  and   a  rent  in  grofs^  and  fnerdf 

Carthaire^v.  ^*^'*^^  depends  Only  upon  the  firft  contract,  without  any  regard 

Manby.     *  to  the  taking  the  profits  of  the  land  \  but  Twifden  J^  contra. 

.^- P«  But  judgment  was  given  for  the  plaintiff!    Sid.  141.  pL  i(J. 

.11  dem«dl  I'a^c*^'  «S  Car.  2.  B.  R.  Henn  v.  Hanfon. 

vill  not  releafe  any  thing  of  a  rent  more  than  the  arrearages  then  due ;  ter  Hale  Ch.  J.  Iicea. 
Rep.  367.  pi.  470.  Pafch.  x6'4.  Anon. 

Ld.  Ch.  J.  North  faid,  he  remembered  the  Cafe  of  HaNN  v.  HAaaisov,  adjudged  ia  B.  X« 
that  fuch  releafe  had  not  releafed  his  rent  ferVicc ;  which  he  obfierves  to  be  contrary  to  Littldoas 
but  fays,  that  dilUnguenda  funt  tempora ;  for  now  it  is  the  form  of  a  general  releafe  to  pot  it  111, 
and  is  not  intended  to  extend  fo  far.  Frecm.  Rep.  154.  pi.  198.  Pafeh.  1675.  inthe  Cife  of  Hayci 
v«  Bickerftaff. 

Mod.  ai6.  2%.  In  covenant  by  A.  againft  B.  fir  payment  of  an  beri&t  efitf 
Sram  V.'  tbed^ath  of  J.  S.  orj^os.  at  the  cleftion  of  A.— B.  pleads,  Aat 
ToTHiLL.  A.  releafed  to  him  all  oBions  and  demands^  &C  But  this  rdeefi 
r  330   ]  was  mzdt  in  the  life-'time  of  J.  S.  and  there  W2S  an  exceptim  tifert' 

^u  ^\  '^  ^  heriots.  It  was  infifted,  that  neither  the  heriot  nor  the 
point^of  the  40X*  were  in  demand  when  the  releafe  was  given  i  and  bf  the 
^eafe.— .  exception  it  appears^  that  the  intention  was  not  to  rdeafe  the 
•  c^^ut^  heriot }  and  the  Court  were  all  of  that  opiiuon.  And  fo  judg* 
^.  p.  —   ment  was  given  for  the  plauitiffl    t  Mod.  aSi.  Mich*  29  Car*  %• 

Lev.  81  o.  Trcvil  V.  Insram* 

EaA  Y.  S.  C.  &  P.  of  therdeafet  but  nothmg  is  faid  of  theexceotioo ;  adjonntnr-^Veai^  y ^ 
TcTviLV  vsIacftAu.    6.  C.Tria.  »9Cv«t«biitiioaattionQttIitt9t6^tioa.  '^       "^ 


(U.«) 
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(U.  a)    What  (hall  be  rcleafcd  by  a  Rcleafc  of  all 
Demands^  joined  with  other  Words. 

I.  IF  the  lord  releafes  all  actions  and  demands  to  the  tenant,  Br.  loci. 

*  except  the  fealty  and  rent,  yet  this  fliaU  not  extinguilh  ^^^^c.*' 
2JX  ^cidna^  as  reafonable  {ttd\  mr  the  relief  for  dotihle  the  rent^  un-  contraj  if  it 
Icfs  it  be  by  exprefi  words.    Br,  Avowry,  pi.  18.  cites  40  E,  3.  wa»  by  fpc- 

*°*  ^  Brc»ok  fays, 

note  the  diiliBrcace  by  the  beft  opinion  of  the  Court. 

a*  lo  trefpafs  the  defendant  pleaded,  that  F*  was  feifed  in  fee, 
und  leafed  to  him  at  Hvili\  and  afterwards  releafed  to  him  all  aC'- 
foutitSf  fuiti  and  demands  ah  initio  mundi  until  the  day  of  the  date^ 
by  virtue  whereof  he  was  feifed  for  life,  &c.  Refolved  per  tot, 
-  Off.  that  the  eftate  was  not  enlarged.  And  the  plaintiff  had 
judgment.  Cro.  E,  268.  pi.  7.  Hill.  34  Eliz.  B.  R.  Seyman 
ir.  Okeky. 

3.  In  an  aAion  of  dehtfor  non^performanceofan  award  madefy  Cro.  J.  300 
payment  of  money  at  a  day  to  come^  there  is  no  prefent  debt  nor  any  Jq  ^|'^f*||^ 
duty  berore  the  day  pf  payment  is  come ;  and  therefore  it  is  cordinciy, 
not  to  be  difcharged  by  a  releafe  of  all  actions  and  demands  be-  butnojudg* 
fore  the  day.    Per  Williams  J.    And  the  whole  Court  inclined  "J^^** 
to  be  of  the  fame  opinion,  but  the  matter  was  ended  between  Tynan  v. 
tho  parties.    Bulft.   178.  Eynan  v.  Bridges,  alias  Bridges  v.  Bridges. 
Onion.  — Bridget 

>^«uvM.  y  f  mar, 

S.  C.  Yelir.  ai^  Hill.  9  Jac  B.  R.  Per  totam  Curiam.— I^vr  a  joni conditioned  ypjy  m&nty 
«t  a  day  to  ccmi  is  a  debt  and  duty  prefently,  and  may  be  difcharged  by  a  releafe  of  all  adiona 
^nd  dcWMidt  before  the  day  of  payment.    Cro.  J.  300.  Tynan  v.  Bf  id^t. 

4,  If  a  man  devifes  to  one  20/.  nuhen  he  comes  to  the  age  of  2i 
years,  and  dies ;  the  legatee,  after  the  age  of  ax  years  may  re- 
jea/e  this  legacy,  and  yet  by  a  releafe  of  all  (bits  and  demands^ 
it  is  not  releafcKi*  }0^ep.  ci.  b.  Mich.  lo  Jac.  in  Lampet's 
Cafe. 

(U.  i)    Executions  rcleafcd  by  what  Words,  and  ^  [**]»• 

1  •  -%      r    %  \  1       "««T        1        ^vf  -r-i  •  (U;lnclu- 

what  IS  releaied  by  the  Words  All  Executions      five.~(B.a) 

^  pi.  A. 

I.     njTAINTENANCB  ^ns  found  agcdnjl  the  defendant  to  the     ' 

^"^  damage  of  10/.  and  h^ore  the  epfecutkn  the  defendant  got  m 
releafi  of  the  pUnntiff  made  to  him  and  H,  K^  of  all  oBtonsyfiiHs^  and 
demands\\}iXK,  verms  eos  vel  eorum  alterum  habeo,  &g.  Newton 
Ch*  J*  fidd  this  word  {aOion)  does  not  extend  to  execution }  but  r  031  1 
fmt  extends  to  it ;  for  no  execution  is  awarded  but  at  the  fuit  of 
die  plaintiff,  and  demand  extends  to  execatkm ;  per  Telverton» 
the  releafe  fliall  not  ferve  but  of  joint  a£tions  againft  the  de* 
fendant  and  !!•  K.  but  Newton  e  contra ;  for  it  en^gm/bes joint 

Cc  4  .     a£tiQD5^  .  * 
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a£Uons,  and  feveral  aBimsy  and  the  two  Ihall  have  advantage 
thereof  jointly,  and  each  by  himfelf  ihall  have  advantage  theroof 
folcly,  though  thefe  words  (vel  eorum  alieruth)  was  out  of  the  detdm 
Br*  Releafes,  pi.  21.  cites  19  H.  6.  3. 

2.  If  a  man  he  condemned  to  the  party^  attd  to  maiefine  to  the 

iingy  and  the  king  releafes  to  him  aU  aBions^  fi^^^  ^^  demandSf 

yet  the  fine  ihall  be  paid :  per  Cm*.  For  the  kmg  {hall  not  have 

aAion  of  it,  but  the  Court  ihall  make  execution  thei*eof  ex 

officio.     Br.  Releafes,  pi.  21.  cites  19  H.  6.  3. 

By  releafe         3.  If  one  releafes  all  duties  andfuits  he  ihall  neither  have  elegit^ 

crlLieshe  ^^  cap^^s ad  fatisfacicndimi.    Br. Releafes,  pL  87.  cites  26H.d. 

is  to  be  dif.  &  Fitzh.  Execution  7. 

charged  out 

ef  execut'oos  becaufe  the  debt  or  duty  in  itfelf  is  difcharged.  Co.  Litt.  991.  a.— By  leleaie  of 
all  duties  as  well  executions  as  aflions  are  rcleafed.  8  Rep.  153.  b,  in  Edward  Aitfaam's  Ctfe. 
— S.  P.  Co.  Litt.  391.  a. 

Cro.  £.  40.  4»  H.  the.  lord  of  the  manor  entered  into  a  Rotate  to  M.  and  after* 
^^  EuJ""'  wards  M,  releafed  to  H.  then  tenant  of  the  manor ^  all  dtmands^  ac^^ 
C.  B.  s.  C.  tionsy  fuitSy  and  executions ^  which  he  had  or  might  have  in  the 
- — s.  c.  faid  manor;  and  all  the  juftices  agreed  that  he  who  is  intided 
cued  Cro.  ^^  j^^^^  execution  upon  a  ftatute,  may  by  his  releafe  difcharae 
Pafch.  39  it  before  execution  fued,  notwithflanding  that  he  to  whom  toe 
£liz.  B.  R.  ftatute  is  made  had  no  right  to  the  manor  till  execution  had ; 
Barrow  v!  ^^  *^^^  *  rcleafc  of  all  right  in  the  land  by  the  conufee  bc£9re 
Gray.  Bat  execution  does  not  extinguilh  the  execution^  yet  in  this  cafe 
there  Pop-  there  are  words  fufficient  in  the  releafe  to  diftharge  the  eiuca- 
thaThe  had  ^^^^  *  ^^^  executions  and  demands  are  difcharged.  And*  ly^* 
conferred     pi-  i82.  Hide  V.  Morley. 

with  the 

iullices  of  C.  B.  concerning  this  judgment,  and  Chat  they  did  not  remember  any  fach  judgBCSt; 
t>ut  were  of  opinion  that  fuch  a  re.eafe  was  not  any  difcharge  of  the  execution.— >[ In  the  cafecitcd 
Cro.  £.  55a.  the  words  of  the  releafe  mentioned  there,  as  in  the  Cafe  of  Hyde  v.  Morley,  are 
•only  (all  his  right,  intereft,  and  demand  in  the  land)  and  the  word  (execntioiia)  is  BotmcaCioaed 
ihciCi  as  it  is  in  And*  133.  and  Cro.  £.  40.] 

.5.  A  releafe  of  executions  is  a  good  bar  in  a fcire facias.    Co» 
Litt.  290.  b. 

6.  A  releafe  of  executions  bars  the  hing.     Co.  Litt.  291.  a. 

7.  If  judgment  be  given  in  an  action  if  debt,  and  the  body  of 
the  debtor  is  taken  in  execution  by  a  capias  ad  fatisfacicndnmt  and 
after  the  plaintiff  releafes  the  judgment,  by  this  the  body  (bill  be         . 
difcharged  of  the  execution.    Co.  Litt.  291.  a.  .1 

&•  If  execution  be  fued  upon  a  recognizance  by  ekpt,  and         ' 
the  conufee  by  deed  makes  a  defeafance,  that  if  the  connibr  do  (odi 
an  2&f  that  then  the  recognizance  ihall  be  void  \  by  dbis  tbfi 
execution  is  difcharged.    Co.  Litt.  291*  a. 
s  Ron  R.       9.  It  was  refolved  that  releafe,  afUr  error  brought,  mad^  t<> 
S^namf  of  ^^  Principal  debtor,  and  his  bail  of  all  a&ions,  esuaOiotu,  and  do* 
Hukefley  V.  nuttids  is  a  good  bar  to  s^  fcire  facias  againfi  the  baili  becaofe  the 
Harrilbn.     debt  and  duty  rem»ns  notwithftanding  the  error  brought,  and 
bntCT"  >*  »  ^^^  ^^  ^^  ^  bare  poffibility.    jilo.  352,  pL  ii6i.  Trin. 
liom  tbe     M  J^c  B.  R.  HaiTifon  v.  Huxley. 


«otdtof  tht  relealbto  be  »n  a6Uons,  debUi  dudet,  ud  doninds.-  Cro,  J*  401.  8.  C.  ad- 
joraatnr;  but  (ays  the  rekafe  was  of  all  dcbta,  judgments,  and  executions.— «-~— 3  BpifL  230. 
rifdi.  la  Jac  S.  C  The  Court  was  dear  of  opinion  that  the  debt  was  difchargcdi  and  th4t  this 
being  pleaded  by  the  bail  is  a  good  plea ;  but  the  Court  would  not  then  over-nile  the  fame,  but 
the  parties  Ciceing  the  opinion  of  the  Court  rcftc4  fatisEed ;  but  it  is  not  mejitioned  there  by  whM 
words  the  relcaie  was  made* 

(U.  4^)     By  other  Words t  or  general  WotA^p      [  332  ] 

|.    A  MAN  cannot  difpenfe  ynthfuit  to  tie  Ifct  unlefs  by  fpc- 

^*    cial  words.    Br.  Incidents,  pi.  a8-  cites  8  £•  2,  . 

2.  An  incident  cannot  be  releafed  unlefs  by  fpecial  words  ;  and 
ttc  fame  of  reafonable  aid.  Br.  Incidents,  pL  26.  cites  52-Aff.  6» 

3*  Fecdty  cannot  be  releafed  by  general  words.  Br,  Incidents, 
pl,  25.  cites  12  E.  4.  1 1. 

4«  If  a  man  releafe  all  quarrels  (a  man's  deed  being  taken  moft  AU  caafist 
firong  ag^nfl  himfelf)  it  is  as  beneficial  as  all  aftions ;  for  by  it  **^  *^¥*"J^ 
all  ai&ons  real  and  perfonal  ai'e  releafed.     Co.  Litt.  292.  a.  thereby  aj. 

bcit  no  ao- 
tion  be  then  depending  for  the  iame.    Co.  Litt.  sga.  a* 

5.  If  a  man  rdeafes  omnes  loquelas^  it  is  as  large  as  omnes  ac- 
tionem ;  for  omnis  a£lio  eft  loquela, .  and  it  extends  as  well  to  ac^ 
tions  in  courts  of  record  as  bafc  courts ;  for  the  writ  of  error  jTays, 
in  recordo  &  proceiTui  &c.  Loquela  qux  fuit  inter,  &c..  And 
{o  the  writ  of  falfe  judgment  fays,  recordare  facias  loquelam  \ 
where  the  judgment  was  given  in  the  county  court*  Co.  Litt* 
292*  a. 

6m  Omnes  exaBiones  feem  to  be  large  words ;  for  exaAio  de- 
rivatur  ab  exigendo,  &  exigere,  iignifies  to  enquire  or  demand* 
Co.  Litt.  292.  a. 

7.  A  releafe  of  all  debts ^  duties\  aBions,  and  demands  will  not  5  ^^P*  7^« 

difcharge  a  haiTi  recognizance^  if  given  before  judgment ;  but  it  GbdiTiefiL 

is  a  good  bar  to  Tifcire facias,    Cro.  £.581.  Mich.  39  &40  Eliz.  s.C.-ls.c. 

Hoc  V.  MarihaL  -  cited  Cro. 

J.  t7i. 

8«  Baron  btfore  marriage  promifes  to  leave  his  wife  worth  500/.  S.C.«RolL 
Per  Houghton,  ihe  cannot  relea^  this,  even  before  marriage,  by  5f**:  *^** 
lelcale  of  all  anions  and  demands ;  but  by  releafe  of  2\\  promifes  or  Thompfon 
iovetmnts  ihe  may.    Per  Houghton.    Palm.  99.  Pafch.  17  Jac.  accoi€ing. 
B,  R.  Thompfon  v.  Clerk.  ^li^ 

Ch.  J.  %t  I>odeffidge  J.— -Cro.  J*  571*  S.C.  adjud^d  for  the  pbintifF;  and  (ayiy  itwu  affirmed 
A  tiw  Siccbequer  Chamber,  that  the  adion  lay  agamil  the  eiKcutor  of  the  baron. 

9«  Releafe  of  all  demands  to  the  perfonal  efate  of  an  inteftate^  S.  C.  Lord 
s^ade  by  the  obligee  to  the  adminiftrator,  does  not  releafe  a  bond\  ^"*  ^ 
ifor  a  bond  is  not  any  right  or  demand  to  the  perfonal  eftate,  acoor^g* 
luitil  judgment  and  execution  fued  out ;  but  otherwife,  if  the  re-  ly- 
leak  of  w  dejx^nds  had  .b^en  to  the  perfon  of  the  adminiftrator. 
i^Salk*  575.  Trin#  i  Ann.  B.  R.  Topham  v.  Tollier. 
'   10*  A  releafe  of  all  6ii  eftate  vUl  extlnguUb  the  right.    Arg* 
f  I  ifod.  90*  pi,  13, 
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fcefMjpl.i.    (U.  c)    Covenant.  What  Words  will  releafe  it. 

J.-(T)pU*  «.  /COVENANT  ^gzin^  the  maftcr  of  the  fnvs^  lao^ /<f- 

^.— (U)  pL         ^farming  of  mc^es  in  fuch  a  chapel^  againft  the  covenant* 

1- 1|,  a^     rj^^  dtfmdatit  pUaied  releafe  af  allfermces  UheAme  'm  the  fern 

fhapel ;  and  a  good  plea ;  and  yet  mafies  are  orifons,  and  not 

properly  fervices.     Br.  Heleafes^  pL  8.  cites  2  H*  4*  6. 

[   333    1      ^*  If  a  man  by  indenture  covenants  to  do  a  future  afi,  and 

It  has  been  before  the  covenant  broken^  the  covenantee  releafes  alladms^ 

^ufw"     quarrels  and  demands^  and  after  the  covenant  b  broken^  the  find 

^gai^  tl^at  releafe  is  no  bar  in  aAion  of  covenant ;  becaufe  the  covenant 

a  releafe  oJF  \vas  tp  t^e  pcffornied  in  futuro^  but  a  releafe  of  all  covenants 

wilf  TOt  *   had  been  a  good  bar  5  for  the  covenant  was  in  effe  &  prcfcntu 

.  ext:ncui(h    lo  Rep.  51*  b..Mich*  IP  Jac.  ^i  Laoipet^s  cafe-   cites  35  H.  8% 

9nd  dic^      D.  C7.  &  4  Eliz.  in  the  Report  of  Qenloe». 

charge  a  co-         *"  -  * 

venant  not  broken,  per  Halei  Ch.  J.  t  Mod.  99.  Mich.  15  Car.  »,  B.  R.  isCafeof  AiftAn 
Lippencott.— — -Rclearc  of  all  demands,  writings  obligatory,  &c  doea  not  rdcafe  cMnsaff  if 
knkm  \  for  that  it  leleaiibie  only  by  fpccial  name    s  Show.  90.  HiU.  31  an4  3s  Car.  t«  B*  ^ 

Carthage  v.  Manby. Godb.  4  s*  S.  P,— «Cio.  J.  170^  H^ipcodb.  v*  Ti^  $.  P.-— -Jcsk* 

•oa.  p>.  t&  cites  5  ^.  4.  41* 

y>-^i^rak^  3.  A  releafe  of  all  covenants  until  fuch  a  dayy  is  no  difcharge 
c^oi^  to  covenants  tvhicb  %vere  broken  b^re\  for  being  broken  beferc. 
Read  v.  there  was  no  covenant  as  to  them  \  per  Hobart  J*  Hiitt.  17.  ia 
BttUoch.      Cafe  of  Smith  v.  Stafford,  cites  D.  57. 

And.  a.  pL  4.  All  manner  (f  anions  perfonal,  fi''^*.  p^^tf^^i  dehti^  extent* 
'^^.^'  tions  and  trefpajfes^  which  I  ever  had,  have,  or  hereafter  may 
ly.  "^  have,  againft  the  faid  A.  for  or  by  reafon  of  any  matter  or  caufe 
*  Bcndl.  from  the  beginning  of  the  world  to  the  day  of  making  this  pre^ 
M6.PU90.  fgn^  releafe.  This  is  no  bar  to  aAion  of  covenant^  for  covenant 
D.  %t^.  b.  broken  after  the  releafe.  Mo.  34.  pL  1  la.  Trii^.  4  Eliz.  C  B» 
pi.  a.  Mich,  Hawk  V.  Kirkby. 

4  A:  5  Elis. 

Hall  V.  Kirky,  aocordbgly<->S.  P.  Cn».  J.  171.  in  Cafe  of  Hancock  ▼.  ricU.-^ited  Lev.  io«» 

ia  Cab  of  Henn  v.  Hanfoc—Per  Gawdy  J.  Goldlb.  166.  cites  5  £1.  217. 

5.  Acqtiiital  and  difcharge  of  all  reparationt  is  as  widl  for  the 
time  paft  as  to  come,  and  amounts  to  as  much  as  if  he  had  ro-» 
leafed  the  covenant  \  but  after  covenant  broken  it  b  no  difiJiarge 
of  the  forfeiture ;  per  Manvrood,  to  which  Dyer  and  Bfoooica 
agreed*    3  Le.  6g,  pi.  105.  Mich.  20  Elis.  C  B.  Aaoa. 

6.  A»  covenanted  with  B.  to  pay  ]3.  40L  per  ann.^  21  yf^h 
afterwards  B.  releafed  to  A.  all  anions ;  the  qucftion  was,  who* 
ther  the  whole  covenant  was  difcharged  ?  All  the  juftices  lidd 
that  only  the  arrears  were  \  becaufe  the  covenant  was  exccotary 

J  early,  to  be  executed  during  the  term  of  21  years,  and  he  any 
ave  feveral  a£tions  of  covenant  every  time  it  is  hehmd  \  fat 
nothing  fhall  be  difcharged  by  this  releafe  of  all  ^SGouh  ^ 
that  which  was  in  aAion  or  a  duty  at  the  time  of  the'  itkafe 
made.    Godb«  1  !•  pL  1 7.  Pafch.  24  EUz.  C.  B«  Anoiu 
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7,  Grantee  in  fie  after  ajjignment  relcafes  to  the  grantor  dl  co« 
Tenants^  this  is  no  difcharge  of  covenants  running  with  the  land^ 
as  covenant  for  further  sdOfurance,  &c,  Cro.  C*  503.  Trin^ 
14  Car.  B.  R.  Middlemore  v.  GoodalU 

8«  A  reieaie  of  all  debts^  duties^  and  demands  is  no  rdeafe  of 
covenants  that  were  not  broken ;  nor  is  any  other  word  but  the 
word  covenant.    Agreed.    Freem.  Rep.  235.  pL  245.  Mich« 

1677.  Anon. 

9.  A.  had  covenanted  and  brole  bis  covenant  in  his  life-time,  an^ 
£es^  and  makes  the  defendant  executor.  T!ht  plmntiff  releafes 
id!  bis  right  4»fii  demand  to  the  tefiator^s  eftate^  and  brought  adtion 
of  covenant ;  and  the  defendant,  who  was  the  executor,  pleaded 
thb  rdeafe :  ^d  X^P  queition  was,  whether  this  releafe  was  a 
good  bar  to  the  aftion  pf  covenanf.  or  whether  it  flxould  only 
be  extended  fo  as  to  bar  the  plaintiff's  claim  to  any  of  the  eftate 
in  fpeciae  ?  Adjoumatur.    Freem.  Rep.  474.  pi.  649.  Mich« 

1678.  Morris  v.  WilfbrcL 

^y  j6)     Dower.    Relcafed,  hy  what  Words ;     [  334  ] 

and  to  whom. 

f.  ^HE  baron  makes  a  leafe  for  life  and  dies^  the  reieaie 
^    made  by  the  wife  of  her  dower  to  him  in  reverfion^  is 
good  ;  albeit  ihe  has  no  caufe  of  a^on  againft  him  in  praefenti. 
Co.  Litt.  265.  a« 

2.  A.  feifed  of  land  in-  fee  devifed  the  whole  to  his  wife  for  4 
years,  the  remainder  to  J.  his  heir  in  fee.  The  wife,  withia 
the  4  years,  releafes  to  the  heir  all  aBions  and  demands  \  this  it 

•  feems  tolls  her  dower;  per  Wefton  J.  Dal.  52.  pi.  26.  5  Eliz. 
Anon. 

3.  In  dower,  tenant  pleads  releafe  of  demandant  to  B.  in  pod 
feffione  tenementorum  praediA.  exiftent.  and  becanfe  he  does 
not  fay  that  he  was  tenens  Uteri  tenementi,  it  was  held  to  be  no 
plea,  and  adjudged  for  the  demandant.  Cro.  J.  151.  Hill. 
4jac.  B.R. 

4«  A  mother  having  right  of  dower  to  encourage  a  marriage  of 
herfon  nmth  M»  N.  rdeafed  her  dower,  2ndjbews  the  reUaje  t9 
the  intended  nmfi  and  her  relations -^  it  fhall  bind  the  mother,  though 
the  releafe  was  obtsdned  by  a  fraudulent  fuggefUon  of  the  fon  \ 
per  Lords  Commiffioners,  2  Vem.  133.  Hill.  1690.  Beverly 
▼•  Beverley. 

(W)    Htm  it  may  be  maie^  and  Mobat  may  be 

referveJ  u^n  it. 


Icaw 


334  Belea&# 

A'lm  up»m  Icafc  gocs  always  by  way  of  cxtinguiflimcnt ;  per  FIneoit  &  Ti«» 
€imdition,  -jg     j^^Yvr^  38.  a.  pi.  2.  Hill.  22  H.  7.  Anon. 

the  iking  kythe  condition  ;  for  ill  it  gone  by  the  relcafe,  and  the  condhioa  is  void;  qutitiadcy 
4cc  by  the  opinion  of  Tiaeux.     Br.  Relcsfcs,  pi.  32.  cites  si  H.  7.  24. 

A  rcieafe  011  condition  that  reUJec Jkall pay  to  rdijjOT  fo  much  money,  is  not  good;  but  if  tit« 
leafe  be  fo  made,  that  if  re&cflec  pay  fo  much  iUJuck  n  day  to  come,  then  ke  rdeajks^  &c.  Uni  ti 
a  good  releafe;  per  Trcby  Ch.  J.  Lutw.  638.  cites  21  H.  7.  23.  &  30. 

Kelw.  89.  pi.  8.  S.  P.  per  Fineux.— But  «  Show.  446.  pi.  411.  Mackbe&h  v.  CoaB,whefe 
in  debt  defendant  pleaded  a  leuer  of  licence  for  9  months,  in  which  the  plaintiff  covenaated|thrt 
if  be  ihould  fue  in  that  time  the  defendant  (hould  be  acquitted  of  the  debt,  and  that  thepbutfiif 
did  fue  him ;  the  plaintiff  demurred ;  it  was  held  per  Cur.  that  it  being  under  fcal,  and  the 
puintiff 's  own  agreement,  it  was  not  barely  a  covenant,  but  was  a  releafe  upon  coodkion ;  wd 
judgment  accordingly  for  the  defendant. 

f  A  rcleafey^r  one  hour  to  tenant  in  fee-fiinple  as  to  the  tide  •f  tkt  Um4  b  (ood  for  cfcr,  wA 
yet  it  it  contrary  of  a  reni^    Br.  Le£i.  Stat.  Limit.  75. 

2.  The  lord  paramount  cannot  releafe  to  the  tenant  parawltn 

favmg  to  him  part  of  the  fer^kes  \  but  the  faving  in  that  cafe  ii 

void.     Co.  Litt.  305.  b. 

ITa/.the  3,  Bid  if  there  are  lord  and  tenant  hy  fealty^  and^7j:>s.  rent^  Ac 

hii^relMfc    ^^^^  "^^^  releafe  all  his  right  in  the  fcigniory,  faying  fealty  aod 

Ac.  to  the    I  OS*  rent.    Co.  Litt«  305.  b« 

tenant  can- 

■ot  lave  a  nae  kind  rffervice.    Co.  Litt.  305.  b« 

[  335  ]        (^*  2)     ^ovi  it  may  be  inade^    By  Will. 

I«    A   Will  cannot  releafe  a  thing  created  by  deed,  and  (b  dit 
^^    charge  creditors.  Per  3  J.  Sty.  287.  Triiu  165 1.  Style 
V,  TuUy, 


ThoBgh  a        2.  A  man  cannot  releafe  a  d^  bj  bh  vnll.  Vent.  30. 
wiiicamiot   21  Car.  2.  Anon. 

(as  was  al- 

lowed)  enure  as  a  selcaie,  even  fuppofiag  it  to  be  fealed  and  delivered*  for  nmat  oftaiing  tfiS  n 
the  teddtor^s  ti/e-tiwUf  yet,  provided  jt  were  exprefed  to  he  the  intention  of  the  paity  that  tkt  dek 
Jkould  he  difchar^ed^  the  will  would  operate  accoidinglv ;  and  Ld.  Cowper  faid  that  in  foch  cafe 
it  would  be  plamly  an  abfelutc  difcharge  of  the  debt,  tnough  the  teftator  had  furvivcd  the  legatee. 
Wms.'s  Rep.  85.  Mich.  1705.  in  the'Cafe  of  £ltiott  v.  Davenport. 

A  releafe  by  will  can  only  operate  as  a  legacy,  and  muff  be  afieti  to  paytdbtor't  ddiCi,  Md  if 
s  debt  fo  refeafcd  by  will  be  afterwards  received  by  the  teftator  himfelf  m  his  life-dme,  the  1> 
gacy  is  extindt  ana.fuch  releafe  by  will  intimates  no  more  than  that  the  executors  Ihould  aoC 
after  his  death  give  any  trouble  or  molefiatioo  £or  tbc*4ebt.  Ftr  Ld.  Chan.  King,  t  Wn^^ 
Rep«  931.  Hill.  S7S5.  RijderT.  Wager. 

^.  Whether  a  releaie  by  will  ^all  debts,  accounts,  redetmnpf 
and  demands  whatfoever^  will  transfer  the  property  of  goods 
which  the  releifee  had  in  his  pofleffion  at  the  teftator's  d»th  1 
The  Court  direAed  that  deiendaht  ihould  admit  fome  of  the 
goods  come  to  his  hands,  to  enable  the  plainti£F  to  bring  his 
a£Uon  at  law.  Per  Lords  Commi^oners.  2  Vem.  118.  Midu 
1689.  Fiih  ▼.  Jeflbn. 

4.  A.  tlevifed  to  B.  a  Ifgae^  of  100 1.  ^md  by  will  rdeafed  to 
her  all  debts  and  demands,  and  after  the  date  rf  the  mil  lends  bet 
tool.  Per  JLords  Commiffiopersy  if  the  t]Ltt:utQr  caA  recover  it 
by  bw  kemay^we  will  sot  take  tuwsy  his  remedy^if  wyhehas, 

9Qr  w^  ^c  ^.997  »^  M  c^uity^  jhkI  tbnefiare  decreed 

pyineot 


fsjment  ot  xht  legaqr,    t  Veni«  i^.  Pafch*  1690.  Robert  t« 

Bennet. 

.    5,  Where  debtor  is  made  executor  the  debt  is  extingui/M,  But,  per 

not  by  way  of  relcafe,  but  by  way  of  Iciracy.    Per  Powel  J.  V^'^  ^^^ 

i  Salk.  303,  304.  Hill,  I  Ann.  B.  R.  in  Uafc  of  Wankford  v.  n^  amoone 

Wankford.  to*  legacy. 

but  to  a 
payment  and  a  rekafe^    IbiiL  |c€^ 

(X)     By  Deed ;  How ;  In  what  Cafes  //  ougBt  to 

be  by  Deed. 


[l.  ¥F  A.  controls  with  B.yjr  a  certain  cwftderation  to 
'-  him  fuch  a  thing,  at  a  day  to  come  ;  this  contra( 


deliver  to  Cfo.C.«794 
contraft  cannot  l-a«gdenv. 
be  releafed  by  *  parol  without  deed.    Tr,  12  Ja.  B.  R,  between  ^    ^^   '  ^ 
Blackhead  and  Cocky  per  Curiam.]  .    -^^W 

2.  Releafe  of  a  rigla  in  chattels  cannot  be  without  deed ;  per  stokea, 
Anderfon  Ch.  J.  Le.  283.  ph  383.  Hill.  29  Eliz.  C.  B.  in  Cafe 
of  Jennor  t.  Hardy. 

3*  Affum^tfir  5/.  upon  exchange  of  a  horfe»  tit  he  paid  upon 
requefi.  The  defendant  pleaded^  that  before  the  affion  broughtj  the 
pLantfffdid  exoneraU  him  of  this  agreement  \  refolved  it  was  no 
fgao&.plea  ;  for  though  a  parol  agreement  may  be  difcharged  by 
parolj  before  caufe  of  aAion  accrued,  yet  after  that  it  cannot  be 
diicharged  but  by  deed }  and  here  the  caufe  of  a^on  did  accrue 
atleaft  upon  requeft»  and  therefore  he  ihould  have  pleaded  the 
exoneration  before  the  fequeft*  Freem.  Rep.  230.  pL  239f 
Trin*  1677.  Edwards  v.  Weekes. 

(X.  2.)     Tht  feveral  Sorts ;  And  how  they  may  [  336  } 

Enure. 

I.     A    Releafe  may  enure  4  manner  of  waysj  viz.   ift.  By  way  of  •  As  If  tliem 

•**    •  miner  reflate.    2dly.  By  way  of  f  mvtter  le  droit.    3dly.  f'^J^ 
By  way  of  X  extingui/hment.  4thly,  By  way  of  creation  or  \\  enlarge^  ^^JSuwr*!^ 
went  o£  an  eftate^    Co,  Litt.  193.  b.  Uafeshy  hia 

deed  to  one 

of  Us  compsnUns^  &c.  Litt.  S,  304.  ^See  (Z.) f  As  where  dijfeifce  by  hi*  deed,  reUafu  all  his 

fight  ta  we  Iff  the  iigeifors^  he  (hall  hold  iJone^  Litt.  S,.3o6.~*— |  As  if  dijfeifor  iuTeoffs  two^ 
^adHJetfie  relesfis  to  cite  ^  them,  it  fhall  enure  to  both.    Litt.  S.  307.-^— See  (Y.;— «-§  Set. 

%.  There  is  a  daverfity  between  a  Veteafe  in  deed  and  in  lanu ; 
for  if  the  heir  of  the  diffeifor  makes  a  leqfefor  life^  and  the  diffeifee 
reks^es  Ins  right  to  the  leffor  for  his  life^  his  right  is  gOne  for  ever  \ 
ha  i£  the  ^eifee  Affeifes  the  heir  of  the  diffeifor ^  and  makes  a  leaie 
far  life)  fay  this  rdeafe  in  law  the  right  is  releafed  but  only 
doriiig  the  life  of.  the  lefiee.  For  a  releafe  in  la'w  (hall  be  ex-^ 
pOHiiaed  more  £»roiirable  accordii^  to  the  meaning  and  intent 
if  the  parties  tiian  a  releafe  in  ieedp  which  is  the  ^A  of  the 


33* 


Litt.  264.  b. 


mod  firongly  againft 


(Y)     £itingui(hment.     How  it  fhall  enurU  By 

Way  of  Extinguijbment. 


terpica  de 

Voucher, 

pj.  &9.  citei  11  E.  9.  t7 


I*  1 F  the  eftaie  of  him  who  releases  be  turned  a  rights  this  fhall 
-^  enure  by  way  of  extinguiihment.  21  E.  3.  37.] 


voacaer  ^2*  Jis  u  lana  deicends  to  2  n^ai 

11*  ft  ^P)    ^^^1  claiming  in  her  own  right  aloney  and  after  the  other  reUa/es  to 

pl.  t.  s.  C.  herj  this  enures  by  way  of  extinguiil  " 


)^lMr  [a*  ^x  if  land  defcends  to  2  coparceners^  and  017^  ^yz/^r/  iizto  /if 

htalonCf  9nd  ^Aer  the  other  rd 

Ltinguiihment*  21  £.  3.  27.] 
-*— Br. 

Counteiplede  Voucher,  pL  19.  cites  S.C, 

3.  If  there  be  brd  and  tenant,  and  the  tenant  la  difleiied,  and 

the  dijfnfee  purchafes  the  feigniorj,  and  nleqfes,  by  deed  or  fine,  aB 

his  right  in  the  land,  faving  to  him  hisfeigmorj  ;  the  felgniory  by 

Aich  releafe  is  not  extind^  but  i/in  the  fame  caie^  the  lord  hath 

nothing  in  or  out  of  the  land,  but  wdy  tht  feigniory,  and  makes  iiich 

releafe,  faving  his  feigniory,  fuch  faving  is  void ;  becanie  the 

whole  operation  fhall  be  rekrmned  by  the  faving.    Co.  R«  on 

Fines  7.  cites  9  £•  3.   12  £•  4.   College  Lingfidd's  Cafe. 

#04  A.  OB        4.  U"  lord  and  tenant  are,  and  the  brd  nleafes  all  Ins  r^ht  to 

^"^S^C     ^^^  ^fff^**^  and  the  heirs  of  his  My,  by  this  the  feigniory  is  fuf* 

utd'Litt.*    pended  during  the  tail^  Brook  fays,  and  fo  fee  that  it  is  takeot 

iia.  16  u.  that  this  is  not  any  extinguifliment,  though  the  releafe  be  made 

a*  E*  J*  ^  to  him  who  has/ee^mple  in  the  land',  the  reafon  feems  to  be  in- 

1 1  h!  4.      aimuch  as  the  releafe  goes  by  way  of  making  ofefiate  ofthejeigmory, 

•nd  fayt*     whiqh  is  in  the  lord  at  the  time  of  the  gin,  and  then  it  Ihall 

£d  «W«  ^^^^  h'^y  rf  ^^'»'*    B*"-  Rcleafes,  pl.  86.  cites  13  E.  3.  & 
10  the  te-    Fitzh.  Voucher  120. 


fir 

term  of  hb/i/ff,  this  doei  not  extingiiUh  the  whole  fei^tory,  bccaaife  tlie  lord  di^Mts  fion  1% 
inheruance  in  pofleffion.  Co.  R.  oo  Fines»  7.— -^k/  tf  there  be  lord  and  tenant,  and  the  Im^ 
rdufts  «//  Ids  right  which  he  hath  i «  tht  hnd,  or  all  the  right  which  he  hath  »  tktfiipi^  4r 
tkt  teiuntt  by  d^d  or  by  fine,  the  feigniory  isextinft  for  ever,  withoot  Chefe  woidt  (hnhatti^ 
Co.  R.  on  Fines,  7. 


1^  337  3  5*  Contra  where  he  who  releafes  has  on/y  a  righ  at  the  time  of 
the  releafe  made.  Br.  Releafes^  pL  86.  cites  13  E«  3*  &Pi<2b. 
Voucher  lao. 

6.  The  lord  may  releafe  thefermts  to  the  tenant^  fir  term  of  Sfi 
^tbe  tenant,  and  after  the  death  of  the  tenant  the  locd  ihall 
have  the  fervkes  again ;  for  the  ground  in  littletoo^  that  if  a 
man  releafes  fir  one  hour  to  him  who  has  thefiefiefU^  that  jtJbJi 
firvefitr  ever,  is  where  the  thing  which  the  tenant  has  is  re^ 
leafed  \  and  the  tenant  here  had  the  land^  bat  not  dte  ferykeH 
and  therefore  fay  fuch  releafe  the  fervices  are  not  extittBoifbed 
Ibrever.  &.  Releafci  pL96»  cites  13  E»3«^  & FUafa»  Voocbec 
lao.  7.  ^P 
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7«  tt  fcvttTlj&ifttemmis  are,  and  ^m  reUafes  to  thi  tefi^  tr  all  re* 
tedfo  t$  9ne,  there  thofe  who  take  the  releafe  are  in  by  the  firft 
ieofier,  and  not  by  him  who  releaied.  Br»  Releafes,  pi.  63* 
ekes  40  £•  3.  41. 

8.  A  releafr  to  kirn  who  u  in  by  title  goes  hf  way  of  extingoiih* 
ment  of  right,    Br.  Mortmain,  pi.  38.  cites  1 1  H.  4.  88. 

9.  Where  the  lord  releafis  part  of  his  fervices^  yet  the  reft  re- 
main ^  fo  that  a  man  cannot  plead  hors  defon  fee.  Br.  Avowry^ 
pL  46.  cites  14  H.  4.  2. 

10.  If  a  man  leafes  land  for  term  of  life  rendering  rent,  and  after 
releafes  part  of  the  rent ;  this  is  good,  and  the  reft  of  the  rent 
is  not  extind ;  quod  nota.  Br.  Releafes,  pi.  83.  cites  9  £.  4.  8*. 
andFitzh.  Afll*.  153. 

1 1  •  If  coni^or  of  2i  fine  of  land  in  ancient  demefne  at  common  law^  S.  C.  nd 
releafes  to  eonufee  inpofftffion  by  his  deed,  or  confirms  his  eftate  J'  "^  ^ 
by  his  deed,  the  eonufee  (hall  retain  and  have  the  land,  though  ia' cafelif 
the  fine  be  annulled^  becaufe  the  releafe  or  confirmation,  made  Baker  r. 
to  hJm  in  pofleffion,  makes  his  eftate  firm  and  rightful  againft  ^'^^ 
rcleflor  and  his  heirs.     10  Rep.  50.  in  Lampet's  Cafe,  cites  F. 
N.  B.  98.  and  fays  this  opinion  was  aflirmed  there  for  good  law 
ptr  tot.  Cur.  ' 

12.  If  lejfeefor  years  be  oufled^  and  he  in  the  reverfion  di£>  ^^  other* 
ftifed,  and  the  leffee  rekafes  U  the  tMHfor ;  the  difleif<;e  may  enter,  "^^  '^^•^ 
tor  the  term  for  years  is  extin^  and  determined*    Co.  Litt.  Ufie/or^ 
a7C.  b.  y*;  for 

kM  «  freeboU  whereapoB  the  rdeafe  of  tenant  for  life  may  enure,  hot  the  difleifor  haa  n* 
term  for  yean  wheicupoB  the  rdeile  of  the  leffcc  for  years  may  enure.  Co.  iatt.  s;^  hm. 
and  %yS. 

13.  If  the  difleifee  releafes  to  the  dtfieifor  by  deed  indented, 
or  1^  fine  for  life  or  in  tail,  cfier  the  eflatefor  life  ended^  or  gift  in 
tail  determined,  the  difieifee  may  enter  again,  though  only  a  naked 
right  pafles  by  the  releafe.    Co.  R.  on  Fines  7. 

14.  A.  made  %  feoffment  to  W.  R.  of  2  acres  to  the  uie  of  hioo-  4  L«-  i3l» 
iidf  for  lific,  remainder  toB.  in  tail,  remainder  to  C.  in  Uil,  re-  Jiy^*^^^^* 
munder  to  D.  in  fee,  provifo  if  E.  die  without  iffue,  then  A.  by  ibid.  ti^. 
deed  night  revoki  the  find  ufes.     A.  infeojfed  J,  S.  of  one  acre,  and  pl*  354- 
as  U  the  other  acre  A.  by  deed  releafed,  &c.  to  W.  R.  and  B.  C.  and  ^^/? 
D.  the  faid power  and  authority :  E.  died  without  ijfue.  The  whole  the  famt 
Court  agreed,  that  had  this  been  a  prefent  power  of  revocation,  worda. 
as  the  ufval  powers  of  revocation  are,  A.  might  have  extin- 
guiihed  this  power  by  a  releafe  to  any  who  had  eftate  of  frank- 
tenement  in  the  land  in  poflellion,  reverfion,  or  remainder  ; 
and  therefore  the  eftates  which  before  were  defeafible,  are  by 
liich  releafe  made  abfolute.     i  Rep.  1 10.  b.  HilL  28  Eliz.  B.  R, 
Grendon  v.  Albany. 

15.  Leffi^  for  years  devifedthi  term  to  his  wife  for  life,  the  re* 
ffUttttder  m  the  years  to  J*  5.  nvho  by  deed  releajed  afi  his  right, 
iiitereft,  term  of  years,  poflefiion  and  demand  in  the  faid  land 
in  Urn  wbghaitbi  nviifm  in  fee.    And  per  3  J.  the  pofifefiioa 

was 


re- 


mmm 


,  ... 

wsut  extinguished  in  the  reveriion  ;  fo  that  the  rererfioner,  ibfft 
the  death  of  the  wife,  may  enter  and  have  good  right ;  but 
Brampton  e  contra;  hut  afterwards  he  ^changed  his  opinion^  and 
•judgment  was  given  accordingly.  Jo.  389^  pi  8^  Fafch.  12  Car* 
B.  R.  Johnfon  v.  Trumper. 

(Y  2)     Enure.     By  Way  of  Extinguifliment  ft- 
tally^  or  partly  fo,  and  partly  by  Enlargement. 

S9  of  nfeig'  I,   f  F  a  man  has  a.  rtni-charge  out  of  20  acres^  and  releafts-aU  bis 

cite?  fiuht  '''^*^  ''*  ^^'  ^^^*  *^  extinguiftics  all  the  rent.    Br.  Re- 

Extinguilh-  leafe,  pi.  18.  cites  34  Afl*.  15.  and  Fitzh.  ASl*  318. 

MCDt  a. 

Kote  two  2.  Releafes,  which  enure  by  way  of  extinffuifhment  againft 
^ings.  ift,  all  perfons,  are  where  he,  to  whom  the  releaie  is  made,  cannot 
idfe  of  aU  ^^^^  ^^^  which  to  him  b  releafed ;  as  if  there  be  lord  and  tencad^ 
the  right  in  and  the  lord  releafes  to  the  tenant  all  the  right  which  he  hatk 
the  Wthe  jn  the  feigniory,  or  all  the  right  which  he  hath  in  the  land,  &c 
€^n^  u  ^^  releaie  goes  by  way  of  extingoifhrnent  againft  all  perfon% 
well  u  by    becaufe  the  *  tenant  cannot  ^ve  fervice  to  receive  of  himfelt 

the  releaie     Litt.  S.  470. 

of  all  the  ^'^ 

right  in  the  feigniory ;  for  the  feigniory  ifliia  out  of  the  land.    adly.  By  the  retcafe  of  alUr 

right  in  the  feigniory  or  the  land,  the  whole  feigniory  ia  cxtioft,  without  any  worda  of  inkiil^ 

ance.    Co.  JLitu  280.  a.—*  Nor  can  one  man  be  both  lord  and  tenanL    Co.  litt.  a  8a  a. 

For  a  man  3.  &  it  is  of  a  releafe  made  to  tie  tenant  of  the  land  of  a  retiU 
Und^^nda  ^^^^i^  ^  common  of  pafture,  &c.  becaufe  the  tenant  cannot  hare 
rent'iiTuing  that  which  to  him  is  releafed,  &c.  So  fuch  Yeleales  ihall  enure 
out  of  the    by  way  of  extinguiihmait  alvrays.    Litt.  S.  480^ 

lame  land ; 

nor  can  a  man  have  land,  and  a  common  of  pafture  ifliiing  out  of  the  iame  land ;  bat  is  tk 
cafe  of  the  right  of  the  land  the  tenant  of  the  land  may  take  and  enjoy  it  for  ftrengthetti^  kb 
cftate  therein.  Co.  Litt.  280.  a.— —A.  and  B.  joiMvumts  of  land,  out  of  which  a  rent  of  toL 
per  ann.  ifliied  to  the  king,  and  he  in  confideration  of  money  paid  by  1L  grunted^  remijti,  re- 
iidfed,  snd  reWMtnctd  to  B>  and  Ais  heirs  thefiid  rent^  See,  Per  Dyer,  the  patantce  may  afe  tkii 
as  a  grant  or  releafe  and  cxtinguifliment  aa  he  wiU,  efpecially  the  habendum  bein^  hehend^  9 
pertipicnd  reditum  fr^d,  to  him  and  hit  heirb    D.  319.  b.  pL  16.  Mich.  14  &  15  £lis.  Aaoa. 

4.  jt*  JeJ/ee  for  years,  remainder  to  B.  fir  life,  remainder /i  C 
fir  Kfi\  he  in  reverfion  in  fie  releafed  to  aU  mnte  and  their  bars* 

By  this  releafe  each  of  them  has  got  a  reverfion  in  fee  in  the 
fame  land,  but  the  firft  leflee  ihall  have  the  fole  pofieffioo,  as 
he  had  before.  Bendl.  36.  pi.  65.  Trin.  7  E.  6.  Per  MomttagK 
Ch.  J.ofCB.  Anon. 

5.  Wliere  a  releafe  is  (aid  in  fome  cafes  to  enure  by  wiy  of 
extinguifhment,  it  is  to  be  under  Rood  either  In  refpeft  of  Imn  that 
Vnakcs  the  releafe,  or  in  refpeft  that  by  conftrnfBon  of  fanrk' 
enures  not  only  to  him  to  iw^om  it  is  made,  but  to  odiers  ik 
who  are  ftrangers  to  the  releafe,  which  is  a  quality  of  an  iahD- 
ritance  extinguiihed.    Co.  Litt.  279.  b. 

6.  There  is  a  divcrfity  where  a  releafe  enures  by  way  of  ef- 

linguilhment  of  an  inkmtaitee  ^hich  is  in  pfJlf^BimfvtiA  lAf^ 

gnotcd 


granted  over,  and  a  releafe  of  a,'  rigit,  br  an  afflon^  to  lands 
which  cannot  be  granted  over  5  for  the  lord  may  releafe  his 
feigniory  to  the  tenant  of  the  land  for  life,,  or  in  tail,  &  fie  de 
crtteris  :  but  fo  cannot  one  releafe  a  right  or  an  a^ion  j  for  if 
it  be  releafcd  but^  an  Aour,  it  is  cxtinft  for  ever.  Co.  Litt. 
280.  a. 

7.  Ffrm  tnefru  iptermarrses  with  the  tenant  paravaile  \  if  the  lord 
relumes  to  thefenu^  the  feigniqry  is  only  extinftj  but  if  he  releafcs 
to  the  hufband,  both  feigniory  and  mefnalty  are  extinct :.  and  in 

this  cafe,  if  the  lord  releafe  to  the  hujhand  and  nvife^  it  is  a  quef-  r   ^^^   1 
don  how  the  rdeafe  fhall  enure,  but  it  is  no  quellion  but  that  a  ' 

releafe  may  be  made  to  a  mefnalty,  or  a  feigniory  fuipended  in 
part  of  the  cftate.. '  Co.  Litt. '280.  a. 

8.  If  the  tenancy  be  given  to  the  lordy  and  ajlranger^  and  to  the 
heirs  of  thejtranger^  and  the  lord  releafes  to  hii  companion  all  thg 
rfght  w  the  land  \  this  releafe  not  only  paiTes  his  eftate  in  the 
tenancy,  but  extinguifhes  alfo  his  right  in  the  feigniory,  and  fo 
one  releafe  enures  to  extinguifli  feveral  rights  in  one  and  the 
fame  land.     Co.  Litt.  280.  a. 

9.  If  there  be  lord  and  tenant  by  fealty  and  renty  the  lord  grants 
ihi  feigniory  for  years y  and  the  tenant  attornes^  and  the  lord  reUhfes 
his  feigniory  to  the  tenant  for  yearsy  and  to  the  tenant  of  the  landgene^' 
rallyy  the  whole  feigniory  is  extmdl,  and  the  (late  of  the  leflee 
alfo  i  but  if  the  releafe  had  been  to  them  and  their  heirs^  then  the 
lefiee  had  had  inheritance  of  the  one  moiety,  and  the  other 
moiety  had  been  extinft ;  and  the  reafon  of  this  diverfity  is,  be- 
caufe  when  the  releafe  is  made  generally,  it  can  enure  to  the 
leflee  but  for  life,  becaufe  it  enures  by  way  of  enlargement  of 
cftate,  and  being  made  to  the  tenant  of  the  land  it  enures  by 
way  of  extingui&ment,  and  then  there  cannot  remain  a  parti- 
cular eflate  in  the  feigniory  for  life  5  but  when  the  releafe  is 
made  to  them  and  their  heirs,  each  one  takes  a  moiety,  the  one 
by  way  of  encreafing  the  eflate^  and  the  other  by  extinguifb* 
ment.    Co.  Litt.  280.  a. 

(Y.  3)     Enures  as  a  Grant, 

1.     A   MAN  leafed  for  term  of  life,  the  remainder  over  in  taily  the  s^e  {f)  p\, 
•^^      remainder  to  W,  for  term  of  life ^  the  remainder  in  fee  to  4-~(X-''J 
thefirjl  tenant  for  life^  and  after  the^  tenant  for  life  had  ijfuey  g|;g.; '"  ^'"^ 
emddiedj  and  the  tenant  in  tail-enteredy  to  whom  the  heir  of  the  where  a 
fitjl  tenant  for  life^  who  had  the  feefimple  in  remainder  ^  releafed  all  «««'  ^»^1 
bis  right,  and  after  the  tenant  in  tail  died  without  ijfuey  and  his  J^j^af^."  ^ 
heir  collateral  entered  by  colour  of  the  releafe,  upon  whom  he  s^ce  Grants 
in  remainder  for  life  entered,  and  the  other  brought  affife,  and  (S.  aj 
by  all  the  juftices  he  is  barrable ;  for  though  the  releafe  may 
give  the  fee-fimple,  yet  it  ihall  not  determine  the  eftate  of  him 
m  rcnaainder  for  term  of  life  ;  but  quere  if  he  ean  give  the  fee^ 
£mple»     Br.  Releafes,  pL  71.  cites  29  AS.  50. 

^  Vol-  XVIU.  D  d  2.  If 


339  .  »eleaft» 

But  whreM       j.  jf  dtjfeifor  gives  in  mortmaine  by  licence  of  the  king  and  chief 

rdtdand  '^rd,  aud  the  dijfeifee  reUafes  to  the  abht  all  his  rights  the  chief 

.  ih«  hng  or  lord  OF  the  king  cannot  enter ;  for  this  countervails  entry  and  ftof* 

iktc/itrdre*  pg^ftf^    Br.  Mortmaine,  pU  18.  cites  11  H.  4.  88. 

leajesdnd 

tonfirms  to  him,  and  after  the  dijfeijee  releafes  t$  the  abbot  ali  his  right,  it  feems  tbat  the  king  or 
chtcf  lofd  may  enter;  for  this  counttrvails  entry  and  feofitaU^  and  then  it  u^  new  inoitauii. 
QuxR  indc*    Ibid. 

3.  In  dower  it  was  touched  that  if  the  dijeifee  releafes  to  tie 

'  ^iff^i/^9  ^c  ^jff^/^^  '^  '^  h  ^'^>  ^^^  ^^^  ^^^  have  the  view  ia 
writ  of  dower  j  and  fo  fee  that  a  releafe  makes  one  degree.  Br« 
Releafes,  pU  28.  cites  9  £.  4. 6. 

4«  The  lord  releafes  and  grants  hi%  feigniory  to  the  bufltani 
who  is  feifed  of  the  tenancy  in  right  of  the. wife  to  him  and  his  hon, 
•  the  hufband  dies,  and  his  heir  diftrains  for  the  rent  upon  the 
-  lands,  it  was  held  that  it  fhall  enure  as  a  grant  which  is  moft  be* 
neficial  to  the  grantee,  and  it  is  agreeing  with  the  intent  of  thtf 
deed  that  the  hufband  and  his  heirs  fhall  have  iu  Cro.  £•  163. 
pi.  3«  Mich,  31  &32£liz«  Anon. 

t  340  ]    (Z)     How  it  (hall  enure.    By  Mitter  le  EJlate. 

SeeVouchcr  |^i.  |  F  2  coparceners  are  feifed  of  land,  and  om  releafes  to  the 
*  (P)  pi"'  other  in  fee  with  warranty ;  this  pailes  by  way  of  miiier 

-—•Br.'''  Ic  eflate.    ♦  21  E.  3.  27.] 

CoQnteiplc 

de  Voucher,  p).  29*  eitct  S.  C.-— *Wben  a  feveral  perfont  come  in  by  the  fame  JcMdaltovtraS^  oae 
may  difcharge  to  the  other  the  benefit  of  fuch  feudal  contrafl  by  releafe;  becaufc  no  notoriety  ii 
needful ;  fince  in  the  prior  feudal  contrad,  there  was  notoriety  fufHcicnt,  and  fudi  releafe  is  called 
a  releafe  by  mitter  le  cftate ;  thus  a  coparceners  come  into  one  intirefend  d  fcendinr  from  their 
father,  and  therefore  they  may  rclrafe  privately  to  each  other,  without  any  notori^  by  feoi- 
ment ;  becaufe  they  take  by  the  former  contratt  and  defcent  to  them,  which  gftahKfhJ^  tlm  is 
■   the  pofleffioQ  without  a  notoriety^    G.  Treat,  of  Ten.  67. 

See  jointe-  £2.  If  A. feme  file  and  S.  joint enants for  Bfe  are,  and  A.Udtes  C. 
P1.T  ^&  C  ^  oaron^  and  after  A^  and  C.  levy  a  Jim  to  A  by  which  tbe%  gremt 
*-Rcleafe*  the  land  to  S*  is^  quicquid  habent^  isfc*  and  bis  affigns  with  war^ 
fL)  pi.  3.  ranty^  and  after  B.  dies  living  An  yet  the  leflbr  may  enler  into 
%  RoiTa.  ^^  whole,  and  there  fhall  not  be  any  occupant  of  any  part,  be- 
398.  444.'  caiife  this  fine  enures  as  a  releafe,  not  by  mifker  le  effaite,  but  by 
478.  4^.  ^rvf  of  extinguifhment.  Tr«  22  Ja.  B.  R.  between  Euflact  aai 
Scawen.     Adjudged  upon  a  fpecial  verdi£L]] 

3.  Two  tenants  in  common  made  compofitUm  to  prefent  by  turn  to 
the  advowfon^  and  after  the  one  releafed  to  the  other  all  his  rigbi  in 
the  advowfon,  and  admitted  for  good,  and  this  by  reafon  of  the 
privity  of  the  turn  as  it  feems,  but  it  is  not  much  to  the  pnipofe* 
Br.  Releafe,  pL  77.  cites  39£.  3.  37. 

4.  If  three  are  feifed  in  fee  jointly^  and  leafe  for  term  tf  &(» 
and  after  two  reUafe  to  the  thirds  this  is  a  good  releafe,  and  liK 
ihall  mamtain  action  of  wafte  alone.  Br,  Releafes,  pL  75. 
fitcs  46  £•  3«  17. 

(Z.  2}inicre 


Beleafe»  ^  34© 

(Z,  2)    Where  it  (hall  enure  by  way  of  Mitter 
TEftate,  without  any  Words  of  Inheritance. 

1.  tF  there  arc  3yoi«//«fl/i//,  and  one  releaji  to  one  of  the  other  all  ^^  >f  th«ft 
'■•  iu  rigbty  this  enures  by  way  of  mitter  Tcftate,  and  paflcs  ^^/j/and*' 

the  whole  fee-iimple  without  thefe  words  (heirs).    Co.  Litt.  the  one  of 

k  the  ttkeTi  this  does  not  to  «I1  fwrpoliu  enure  by  way  of  mitter  I'efbte ;  for  it  wtakes  no  degree^ 
•odbe  to  whom  the  releafe  is  m^de  (haU  tor  many  purpofet  be  adjudged  ia  fTom  the  firft  feofFori 
aodthti  rrleafe  (hall  veft  all  in  the  other  jointenant  withAut  thefe  words  (heirs.)  Co.  Litt.  973.  b. 
^-^fijU  if  there  are  a  coparceners^  and  the  one  releafet  ail  her  right  to  the  other,  this  (hall  enurt 
by  way  of  mitter  I'eilate,  and  (ball  make  degrve,  and  without  thefe  words  (heirs)  (ball  pafs  th« 
vbolefee  fimplc    Co.  Ltit.  273.  b. 

2.  If  2  coparceners  be  of  ^  rent,  and  the  one  of  them  takes  the 
ttrtenant  to  hujbandy  the  other  may  releafe  to  her  notwithftanding 
the  rent  be  in  fufpenfe,  and  it  fhall  enure  by  way  of  mitter  Ic 
eftate,  and  fhe  may  releafe  alfo  to  the  tertenant,  and  that  fhall 
enure  by  way  of  extingut/hment ;  but  if  fhe  releafe  to  her  fifler 
ond  to  her  hu/handy  it  is  good  to  be  fcen  how  it  fhall  enure.  Co. 
Litt  273.  b. 

3.  U  baron  and  feme ^  and  a  third  perfon  2fft  jotntenants  in  fee»  And.  45.  pi. 
and  the  third  perfon  releafesto  the  hardn  all  his  right,  without  fay-  J^^^ij^*^^ 
ing  to  have  and  to  hold  to  him  and  his  heirs,  yet  the  baron  has  cordingiy. 
fce-fimple,  and  the  feme  fhall  take  nothing  by  this  releafe,  as  [   341    ] 
has  beai  adjudged,  and  yet  fhall  enure  by  mitter  Fefiaie.  Co.  R.  Efcou'a 

on  Fines  7,  cites  Efcot's  Cafe.  ^hT^ 

'  isendi.  195* 

13%.  S.C.  adjudged.— ^ Co.  Litt  27^.  b.  S.  P.  And  fo  it  would  be  had  the  releafe  been  made 

to  the  wife. But  where  baron  and  feme  purchafed  to  them  and  the  heirs  oj  the  baron^  and  of  the 

^^^P^fif^  the  Court  held  that  fuch  releafe  (hall  enure  to  the  baron  only,  and  not  to  the  icm^^ 
and  cikst  the  word  (beiis)  need  not  be  expreded  ;  but  had  the  3d  p.-ifon  made  a  releafe  to  the  feme 
there  muft  have  been  words  of  inheriunce,  becaufe  the  e(Ute  which  (he  bad  in  jointure  befort 
vis  only  aa  cftate  for  li£e.    P.  263.  pL  34.  Trin.  9  £liz.  Anon, 

(Z.  3)     Conjlrued\  How  in  General. 

% 

I-  POR  the  conflruftion  of  a  releafe,  it  was  argued  that^  ift, 
.  ^  the  intention  of  the  parties  is  principally  to  be  regarded, 
and  ex  pracedentihus  {5*  confequentibus  optima  fit  interpretation  2dly, 
A  releafe  is  particular,  and  may  by  inference  of  other  words 
kave  ^  general fenfey  jtt  particular  conflruBion  fhall  be  made,  nifi 
vatpediatur  fententia^  or  intentio  fartium.  3^^y>  Expende  circum* 
Jantias  8c  mtcntio  intelligetur.    Hett.  15.  in  Abree'sCafe. 

2.  There  is  a  difference yrhcrt  a  thing  is  uncertain  to  which  a  ibid.  395.  . 
certainty  it  added,  and  where  it  is  certain ;  for  if  I  releafe  all  jny  '"  ^^*  ®^ 
tight  in  all  my  lands  in  Dale,  which  I  have  by  defcent  of  the  ^^^^^"^ 
put  of  my  father ;  if  I  have  lands  in  Dale  by  defcent  of  the  part  Heydon. 

of  my  n^other,  and  none  from  my  father,  the  releafe  is  void  ; 
•  fcut  if  the  releafe  had  been  of  »^.  jtcre  in  D.  nvhich  I  have  by  di^ 
f^^cf  the  part  of  my  mother  j  whereas  it  is  of  the  part  ofmyfatber% 

Pd  2  (be 


34<  Edeaft; 

the  releafe  is  good,  becaufe  the  thing  was  certainly  exjpfdiedto 
the  firft  words,  and  fo  the  reft  \n&fuperfiumst  and  need  not  be 
averred.  Per  Cur.  PL  C.  191 .  b.^  in  the  Cafe  of  Wroteflcy  % 
Adams. 

3.  A  rdeafe  in  Anc;fhall  be  expounded  more  faTouraUe  ac- 
cording to  the  meaning  and  intent  of  the  parties,  than  a  tAak 
in  deedj  wliich  is  the  aft  of  the  party^  and  ihall  be  taken  flioft 
ftrongly  againft  himfelf •     Co..Liu.  264.  b. 

4.  If  upon  a  general  releafe  releilee  gives  rdefibr  a  bill  of  dc« 
change^  tiote^  &c.  bearing  even  date  with  the  reieafe^  the  rdeaft 
Ihall  not  difcharge  them.  Per  Holt  Ch.  J.  12  Mod.  401.  "iiS&k, 
12  W.3.  Anon.  .  . 

(A.  a)     Limitation.     fOr^  Reflridlion  by  Coty- 

JiruSlion.l 

Br.Rekafcs,  [i,  tF  an  executor  releafe  byfuch  name^  [viz.]  J*  S.  executor  !©• 

S^X~&!c*  \t,^ts  all  qBi$ns  j  this  is  not  any  limitation  of  the  rekafi^ 

of  3*9  £.  3.   but  this  {hall  reldafe  as  well  anions  which  he  has  in  bis  own  ri^ 

s6.  *>.  ciud  as  that  which  he  has  as  executor,     ^o  E.  2.  26.  b.] 
per  Cur.  jy       o 

But  (kid  that  where  there  is  a  particular  recital  in  a  deed,  and  tktn  general  wtrds  Jh&n^  the  fO* 

oeral  words  (hall  be  qualified  by  the  fpecial  words.  Lord  Raym.  Rep.  935,  S36,  Trin.  9  W.  3. 

C.  B.  in  Cafe  of  Thorpe  v.  Thorpe,  cites  a  Saund.  403.  3  Keb.  45.  59.  Lcnnd  AriingcoB  v.  llei<- 

rick.  1  And.  64.  Mo.  133.  by  Anderfon;  and  therefore  in  the  principal  cafe  judgmeot  was  prcB 

accordingly. Upon  error  brought  of  the  judgment  in  the  Cafe  of  Thorpe  v.  'Diorpe,  the  nla 

laid  down,  utfupra,  of  the  particular  reciul,  and  then  general  words  following,  that  the  gcnetal 

words  (hall  be  qualified  by  the  fpecial,  was  infiftcd  upon  by  the  counfel  in  fuppoct  of  the  fdb- 

mem,  with  this  difference,  that  where  there  are  general  words  all  al«ne  in  a  deed  of  itKaM^ 

they  (hall  be  uken  mod  (trongly  againft  the  reledor,  and  that  fo  it  had  often  been  adjudged.    Sk 

to  this  point  the  Court  gave  no  opinion,  though  the  judgment  in  C.  B.  was  given  ttpcm  this  poix 

only.  Lord  Raym.  Rep.  663,  66^.  Pafch.  13  W.  3.  B.  R.  Thorpe  v.  Thorpe. 

[^  ^^  -1  A/ttit  was  depcndmg  i«  the  Exchequer  httuxcn  B,  audjf.  S,  mpam  an  accmni  bctwefli 
3  ^  J  them,  relating  to  a  trade  carried  on  in  Barbadocs.  rending  tkii  Jkii  A,  dScf,  <a^ 
maJies  B.  executor,  J,  5L  was  Hkewife  accountah/e  to  B.  for  monies  received  by  hira*  B,  out  J^  £• 
€ompromif^d  the  /kit  in  the  Exchequer,  and  thereupon  B,  gave  kim  a  releafi.  Afterwards  B,  as  te> 
tutor  oj  A.fued  J,  5.  in  Chancery,  on  the  account  between  A.  and  Jf,  S,  to  which  J.  S.  pkaded  ^ 
releafe.  It  was  in  proof  that  this  rekafe,  though  given  after  A.'s  doHth,  was  not  given  ai  czecgfeor 
to  A,  bat  only  upon  the  particular  account  between  B.  and  J.  S.  The  Court  (et  afide  the  i<dcafe 
at  \o  fuch  demand,  and  ordered  that  it  (hould  not  be  pleaded  in  bar^  nor  given  in  evidcBcs  in 
any  fuit  concerning  the  eftatc  of  A.  Fin.  Rep.  443.  UiU.  3a  Car.  a.  1679.  CalvcA  v.  Calici^ 
Bean,  dec 

One  of  the  exectOors  of  a  creditor  by  judgment  for  6cooL  is  legatee  fftke  dekar  fisr  5L  lad 

S'ves  a  receipt  for  the  legacy,  and  by  it  di(chargcd  the  executor  w  the  debtor  of  and  from  the 
id  legacy,  and  from  idl  anions,  hiits,  and  demands  wkatfiever  which  he  had  aipanft  hSm  at 
txtcuXorJoF  any  wtatter  whatjbever,  from  the  beginning  of  the  workl«  dec.  Thia  eatenda  only  ta 
the  Iqncy  which  was  in  his  own  right,  and  not  to  the  debt  which  he  had  at  execoior.    Show. 

150.  Pafch.  a  W.  g*  B.  R.  Kni|ht  v.  C6le. 3  Lav.  273.  S.  C.^— ^Caitb.  iiS.  SL  C -- 

&  C.  cited  per  Powel  J.  who  (aid  he  was  counfel  therein.    Lord  Raym.  Rep  935,  n^  TkiB» 
$  W.  g.  C.  B.  in  Caie  of  Thorp  v.  Thoip.— ^a  of  a  irufiet.  Lev.  3  7t.  Stoker  v.  Stokei^ 

[2.  IF  a  sian  gives  hy  deed  a  rent  in  tail,  and  after  his  ieir  rvw 
ka/es  to  the  lejfee  and  his  heirs  all  his  right  in  the  land  te  perteive  «(• 
conSng  to  the/aid  deed,  ita  quod  he  or  his  heirs  fluA 
therein  againft  the  faid  deed ;  it  feems  that  this  h  a 
leafe,  fcil.  a  confirmation  of  the  firft  grant,  and  not  la 
ment.    43.  Afll  8.  Ottbitatur.l 


l^aaSie*  34» 

Q.  If  a  man  ncdves  loL  of  another^  andbj  his  deei^chmw^  9-P-  Inth* 
ItJ^atkt  receipt  thereof^  and  ihtrcoi  reUafa^  acquits^  and  di£-  Cafe  of  as 
charges  him^  and  of  all  oBtons^fuUsy  debts ^  duties,  fs^c.  and  demands,  shtxJ^x^tu 
Bfthis  releafe  nothing  is  releafed,  but  the  lol.  and  the  a£Uon  Knight  v. 
and  demands  thereof;  for  the  laft  words  havft  reference  to  the  s^*^*r^ 
firfty  and  fo  limited  by  them.    *  Tn  5  Ja.  B.  R*  cited  by  Tan-  ,'ig.'    aLi 
field  to  be  adiudeed.l  there  faid» 

^       ■'  thatithad 

Ven  adktd^  of  late,  that  where  a  partiemUr  ctu/e  or  oonfidention  is  meiUionei  in  a  releafe,  it 
Aall  Kftrain  the  general  words  following,  whiclf  are  only  worda  of  courfe.~*S.  C.  cited  3  Mod. 
in  Cafe  of  Cole  v.  Knight.-— And  alfo  in  S.  C.  Knight  v.  Cole.  Show.  151.    Bat  there  155.  Hok 

Ch.  J«  laid  he  thought  that  cafe  not  to  be  law,  and  that  it  wat  only  cited  by  Tanfield, 

« 

^  [4«  U  jt.  bt  ohRged  in  20L  to  B.  byhjlljir  payment  of  10 1.  and 
dees  not  pay  it  at  tie  day^  and  after  B.  releafes  to  him  all  aBums  of 
lOL  this  does  not  releafe  the  bill,  becaufe  the  aftion  is  to  l>e 
bron^  for  20L  inafmnch  as  the  releafe  was  after  the  forfeiture* 
P.  I  Ja.  B,  between  Waller  and  Barroll.] 

f  5.  If  an  obligation  be  dated  and  delivered  the  23  yan,  5  Ja*  r-  -*-  ^ 
and  obligee  make  a  releafe,  which  is  dated  22  Jan.  3  fa.  but  it  /^^^'^ 
is  deBvered  after  23  Jan.  3  Ja*  And  by  this  deed  he  releafes  to  But  if  it  had 
the  obligor  all  aSAons  ufque  diem  hujus  pntfentis  temporis ;  this  re-  been  ufqme 
Icafc  Ihall  not  difcharge  the  obligations^  tor  (hujus  pracfentis  tern-  '[^  '^  *^- 
porls)  (hall  be  taken  the  prefent  time  when  the  deed  was  dat^d.  [J^n'^hcV. 
P.  7  J  a,  B.  Per  Curiam.]  wife.    D. 

3f7.— IfA. 
makes  zjlatait  U  B,  dated  10  June^  and  B.  makes  a  releAft,  dttci  9  Jfuntt  t»  the  day  o/tke  date^ 
but  ddhered  11  Jnne^  yet  the  ftaiutc  ia  not  releafed.  D.  307.  a.  pi.  67.  Hill.  14  £liz«  Hedle/ 
V.  Joans. 

Releafe  of  all  demands  ufque  26  Aprils  is  no  releafe  of  a  bond  dated  the  fame  day.  %  Mod* 
•80.  Nkhols  r.  Ramiell.— 60  ufque  ad  diem  dolus.  Adjudged  %  Roll.  R.  855.  Mich,  it  Jac 
B.  R.  Green  v.  Wilcockt. 

» 

6.  Releafes  are  to  be  con^dmxedifecufidumfubjeBam  materiam  at 
the  time  of  the  making  of  them.  See  2  Ch^  Cafes  1 26.  in 
Cafe  of  Bovey  v.  Smith,  and  Bony,  and  the  cafes  here  follow* 

7*  If  one  releafe  all  oBions  tofuch  a  day,  which  is  pa/l,  the  re« 
leafe  is  void  as  to  any  thing  which  fhall  happen  after  the  releafe^ 
and  good  for  the  reiidue.  D.  56.  b.  pU  2i.  Trm*  35  H.  8.  ia 
Cafe  of  Read  v.  Bullock. 

8.  In  debt  upon  bond,  the  defendant  pleads  a  releafe;  and  lipon  Ow.  71. 
the  pleading  the  cafe  appeared  to  be,  that  there  were  controver,"  ^^'^j,^ 
fits  betwixt  the  plaintiff  f&r^/di/u/ the  defendant,  being  hiz  tenant  alfo  urged 
for  a  relief,  and  an  ierriot ;  and  they  having  fubmiUed  it  to  arbi-  that  the 
trament,  it  was  awarded  that  there  fhould  be  a  releafe  made  of  [  .343   ] 
them  '9  and  in  performance  of  this  arbitrament  a  releafe  was  ^|^||]^^ 
made  by  thefe  words,  of  all  reliefs,  duties,  and  amerciaments  %  and  be  barred 
this  releafe  was  pleaded  in  bar  of  this  obligation,  which  was  not  ^y  this  re« 
put  in  arbitrament,  nor  intended  to  be  releafed.     And  upon  all  this  ^^^  ^^ 
matter  difclofSd,  it  was  demurred ;  and  Coke  attorney  general  onghttobe  > 
•moved  that  it  ihould  not  be  a  bar,  for  t^is  word  duties  being  f*po^d 
^LuedbetvMd reliefs  and  asnerdaments^  Ox^ he, intended  duties  tf^^^Sa^ 
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fideafe* 


tended  only 
Co  writs  of 
esfor ;  but 
that  the 


iktpartiert  fuch  tt  fuxtuTiy  and  not  to  any  othcr^  and  tAcrefore  it  fliall  not 
*"^^Ahc"  c^^c'^d  to  this  bond.  But  the  Court  held  the  contrary  j  for 
p«ny  was  although  the  intent  was  not  to  cxtinguiih  it,  yet  (duty)  eicteods 
toreicaicno  thereto  in  extremity  of  law,  wherefore  it  Ihall  be  an  extinguifli- 
^^rehc?  ment  and  difcharge  of  the  bond.  And  thereupon  it  was  ad» 
whichaione  judged  for  the  defendant.  Cro.  £•  370*  pL  lo.  Pafch.  37  Eliz. 
^^»  »n        B.  R.  Rotheram  v.  Crawley. 

queftion ; 

but  adjudged  a  good  bar. 

8.  c.  cited       p.  In  debt  qpon  an  obligation,  the  defendant  picked  a  re-  ' 
Raym.  3^.  j^^Jj.  made  to  him  after  his  entering  into  the  bond,  viz.  All  and 

in  i/ac  ot         ..  _  ■  1     11  r     n-  j»  *  f        •       /• 

Parfona  v.  oil  manner  of  errors^  and  all  manner  of  actwm^  fi*^t  ond  wnii  tf 
Cottcrcl,  at  grror  whatfoevery  which  Ithejatd  (plaintiff)  fir  any  matter  or  things 

Jhat'u  «-  ^^*  '^^^  ^^^  h  *hefe  prefenU  excluded  ^of  writs  orfutts^  oBmt 
<f  errors  orfuits  againft  him  thefaid  (defendant)  {ffr.  Richardfon 
a^d  Hutton  thought  the  intention  was  to  releaft  no  other 
actions  but  errors.    Hct.  9.  *15»  Pafch.  3  Car.  Abrecor.  Page. 

Cafe  of  Rotheram  V.  Crawley.  Cro.  £.370.  and  Ow. '71.  feem  otherwifc— S.  C.  cited  .Aff. 
3  Mod.  277.  in  Caie  of  Cole  v.  Knight.  And  cited  Show.  X5a.  Arg.  im  Cafe  of  Cok  f. 

Knight. 

10.  A  releafe  of  an  ejlate  being  not  known  j-wzs  refolved  againft 
an  executor.     Toth.  265.  cites  7  Car.  Wilfon  v.  Grove. 
S.  C.  Sid.        II,  In  covenant  for  non-payment  of  fr/rf  refervcd  in  a  leafe 
•ccording-  *  ^^^  ycars,  the  defendant  pleaded  a  releafe  rfall  demands  at  a  day 
iv.    And     before  the  rent  in  queftion  was  due.    The  plaintiff*  replied,  t^at  * 
^  *  '^     the  releafe  was  in  performance  of  an  award  (fall  matters  in  contrtH 
Che  general   v^  between  plaimiffand  defendant.     It  was  in£fted  that  this 
worda         releafe  was  no  bar,  becaufc  (among  other  things)  it  was  not 
^7cft^il!  ^**^^°  ^^  ^^^^"*  9f^^^  arbitrators  and  parties^  the  award  being  made 
cd  and        (f  other  matters^  and  this  rent  not  then  due^  or  in  controverfy,     And 
bound  up    of  this  opinion  Were  Fofter,  Windham,  and  Mallet,  but  Twit 
toullcintent  ^^^  J"  ^^^'^^^     ^ut  jttdgment  was  given  for  the  plaintiff^.    JLcv. 
•fthepar-    99^  Pafch.  1 5  Car.  2*  B.  R.  Hen  v.  Hanfon. 
•itt-  12.  A.  pojfejfed  of  a  term  fir  years^  afftgned  the  fame  to  tnfiea^ 

nnd  afterwards  purchmfed'the  inheritance  \  and  being  on  a  treaty  of 
•  marriage  with  M.  he  covenanted  tofiandfeifed  to  the  i£t  of  him- 
felf  and  M.  for  life^  a  jointure.     A.  -died ;  M.  entered,  and 
upon  agreement  made  with  A.'s  executors,  as  to  her  claim  out 
of  the  perfonal  eftate  of  A.  fhe  releafed  to  the  executors  all  theper^ 
final  eflate  of  A.  and  all  demands  for  the  fame.     M.  continued 
the  poilefliolffs  afterwards  the  inheritance  was  eviSfed.    Rcfolved 
that  the  releafe  ihould  not  bar  or  prejudice  M.*s  title  in  right  to 
the  leafe  ;  and  fhe  was  decreed  to  hold  for  fo  many  years  as  Che 
lived  during,  the  term.    Chan.  Cafes  46,  47.  PafcL  16  Car.  2. 
Bawtreyv.lBfon. 
yokes  and         ' 3*  A  bondwzs  taken  by  7,  S.  in  the  name  ofthe^taintiffin  truft 
Mokes  ¥.     fir  the  children  of  J.  S.  and  an  aUion  of  debt  .was  brougfy  agvnft 
V/.s!c!     ^^^^^^^U  ^nzhe  plaintiffs  name  o$t  this  bond.   The  defbidant 
^  fomci.    pleaded  a  releafe^  that  whereas  Jf.  hadmrffied  the  defendant  in  the 


name  rfthepLdnttffvnthout  bis  knowledge^  he  by  this  rdeafes  to  the 
defendant  all  demands  on  his  &vm  accwnt.  Adjudged  that  the 
bond  was  not  hereby  releafed  ;  for  though  it  was  taken  in  the 
name  of  the  plaintiff,  yet  it  was  not  on  his  own  account,  but 
upon  the  account  of  the  children  of  J.  S,  and  the  words  (upon 
.lus  own  accouut).were  put  in  to  ibme  purpofe,  which  could  be 
no  other,  but  to  diftinguiih  Remands  in  his  own  from  thofe  in 
the  right  of,  or  in  truft  for  others.  Ley.  272.  Trin,  21  Car*  2« 
in  B.  R.  Stokes  v.  Stokes. 

'  Iddie  of  one  of  them  at  a  bar  to  both ;  bnt  adjudged  u  here  for  the  plaxntiC— 5« 
DaJbcQ  J.  3  Mod.  279.  in  Cafe  of  Cole  v.  Knight. 
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14.  W.  being  to  releafe  its  interejl  in  a  parcel  ofland^  the  releaft 
was  fo  penned  that  it  extended  t$  releafe  his  intereft  in  almofl 
2060/.  per  ann.  which'  he  did  not  intend }  and  he  had  relief  in 
Chancery.  Freem.  Rep.  302.  pi.  366,  Mich.  1673.  Wentworth's 
Cafe. 

15.  A  bill  was  brought  by  A.  and  B.  and  their  wives  againft 
J.  S.  and  W.  R.  for  an  account  of  rents  and  profits  of  a  real  and 
perfonal  efiate  received  by  the  defendants,  to  which  J,S.  pleaded 
a  releafe  to  him,  his  heirs,  executors,  &c.  by  A.  and  another  in 
the  like  nianner  by  B.  of  all  hisy  and  their  lands  and  tenements^ 
goods  and  chattl^^  and  particularly  the  manors  and  lands  therein  men^ 
iionedy  of  and  from  all  aHionty  claims  y  and  demands  luhatfoever.  The 
plaintiff  infifted  that  thefe  releafes  were  to  extend  §nly  to  the  por^ 
tions  of  the  nvivesy  which  J.  S.  had  paid  \  and  it  appeared  on  plead- 
ing the  plea,  that  J.  S.  did  not  fet  forth  that  there  was  ;iny  di£- 
courfe  between  them,  concerning  the  eftate  or  lands  in  queftioii, 
at  the  time  the  releafes  were  executed.  The  Court  ordered  the 
word  (plea^  to  be  ftruck  out,  and  the  defendants  to  anfwer,  but 
not  as  to  the  part  which  demands  an  account  of  the  rents  and 
profits  of  the  lands,  unlefs  the  Court  upon  the  hearing  fhould 
think  til  to  decree  an  accofunt  thereof.  Fin,  Rep.  117.  Hill. 
:J5  Car.  2.  ^673.  Lord  Herbert  of  Cherbury  &  Ux.  &  al,  v. 
Mountague. 

16.  A.  on  his  marriage  nvith  M.  executed  a  bond  of  Io,ooo/.  to 
tniftees,  conditioned  to  leavf  M,  6000I.  &c.  if  fhe  (hould  fiir- 
vivc  hinii,'   The  truftees  after  the  marriage  delivered  the  bond 
to  M.  who  locked  it  up  in  a  cabinet,  which  ^.  broke  open,  and 
tancelUdtbe  bond;  and  ^crvnrds  feveral fuits  were  carried  on^^ 
iv/een  theJruJleesandA.  which  were  referred  to  arbitration  \  where- 
upon releafes  were  ordered  to  be  given  by  the  tru  flees  to  A.  who 
cave  releafes  accordingly,  and  A.  foon  after  died.  '  JJ^oq,  a  bill 
brought  by  M«  for  relief  as  to  the  faid  bond  againft  the  executor 
of  A«.  the  defendant  pleaded  the  award  and  releafes ;  but  the 
bond  not  being  concerned  therein,  and  the  releafes  given  upon 
the  award  having  no  relation  to  the  bond^  nor  there  having  been 
Asy  difcourfe  atout  itj  nor  any  recompence  made  or  intended  to 
M,  by  that  award  in  fatisfaAion  of  the  bbnd ;  the  Court  decreed 
It  to  havo  fada&^on  oubof  A/s  eftatci  a>xd  as  much  benefit 

0d4  <3i 


344  fideaC^ 

ot  the  bond  as  if  it  had  not  been  cancelled*    Fin.  Rq).  ift), 

Mich.  iz6Car.  2,  1674,  Brown  v.  Savage- 
fX.2Chtii.       ly.  The  plaiptifF,  an  heir  at  Aiw,  imagining  that  by  the  will 
Mid  the?o     ^^  ^  anceftor  the  whole  inheritance  was  devifedjrom  bim^  whereat 
u  C'.i,  Not-  the  words  carried  an  eftate  for  life  only,'  and  not  the  inheritance 
tiii^haxn       from  him ;  and  aft/srwards  differences  arijtng  between  one  of  the 
tnc  rcieafe    tTufteos  (who  had  fold  the  inheritance  for  a  fiill  confideratioOt 
n,  d  arbif  a-  and  a  fine  thereof  levied)  and  the  heir,  an  award  Hoas  madtj  and 
Tc"  d*^*^  200/.  awarded  to  the  heiry  and  he' to  give  a  general  releafe  rf  oB 
'i.ouph  the    anions  real  and  perjbnal ;  but  no  notice  was  taken  in  thc-award  of 
rcicaic  was   breach  of  the  truft,  whereby  the  reverfion  belonged  to  the  heir, 
tf  nl^nd     "^^^  pl^^^^if  received  the  200/.  and  releafed  accordmgly.    The 
d<.mindi,     truflee  ip  years  TStcrw^Lrds  pjurchq/ed  back  the  inheritance f  and  the 
yit  it  ap-     fame  came  to  the  now  defendant.     The  heir,  exhibited  his  bill 
The  Trbiual  ^^  ^^^^  ^"  execution  of  the  truft,  and  the  inheritance  to  be  de- 
ment, fub-    creed  to  him.  Lord  C.  Nottingham  heard  this  caiife  twice,  and 
nu«ioi),and  decreed  it  both  times  for  .the  plaintiff;  but  the  decree  not  being 
w!;/m"c     ^S^^^  a^.d  inrolled,  it  was  rq-heard  by  Ld,  K.  North.    It  was 
rn  d  ifer-     infifted  for  the^defendan^,  thftt  the  breach  of  truft  was  rdcafed 
cn.cs  only,   by  the  wotds ;  but  however,  that  after  fo  many  (viz.  30)  jtm^ 
*^"q!i'c°^1  *^  ^^^  ^^^  ^^*^  ^^  enquire,  whether  that  was  intended  to  be  re- 
othcr  mat-    Icafcd^  or  not  ?  But  it  was  anfwcred,  that  it  was  ipade  in  par- 
ti rs,  viz.      fuance  of  an  award,  which  concdrned  matters  in  account  be^ 
'?^h*^*^"    between  the  cefty  que  truft  and  that  truftee  only;  nor  was  it  pre- 
t'irsonhc    tended,  that  the  heir  had  received  any  fatisfa£lion.fortheinhe- 
pji  fonai       ritance ;  and  that  had  this  releafe  been  intended  to  have  releafed 
allothc^^       the  breach  of  truft,  it  would  have  been  made  to' all  the  traftccs, 
rt.ad  kinr.    ^D^  ^^^  ^o  ouc  Only,  they  all  hav  ng  joined  in  the  convcpncc 
:v;in ;  and    by  whicK  they  broke  their  truft.     Lord  K.  North-  took  notice  of 
l?m  Mid  g^^^^  length  of  iime^  and  of  the  purchafe  being  made  fir  nfaS 

f  cir  cx.cu-  cmftderaiiony  and  of  the  acquiejcence  of  the  plaintiff  \  and  fjud,  thai 
01  s,  to  the  though  it  was  hard  to  difmiis  the  bill  a3ftcr  2  decrees  for  the 
Tii'dTwJJu.  P^^'^tiff*  yc^  l*c  ^^as  not  fatisficd  he  could  decree  for  him,  and 
•mi 4,  and     that  the  bill  muft  ftand  difmiffed.     Verft.  144.  pi.  139.  Hill. 

:>rheir»;       l682.   BoVCy  V.  Smith, 

>  .d  that  ' 

\hv  plaintiff  had  given  a  diftind  releafe  before  the  purchafe  made,- of  aU  adians  rvalaad  perfbmll 

y  I  ilicfc  was  no  occafion  proved,  why  that  rcleaie  Oiould  he  made,  nor  wiy  aUedged  i  and  that 
•  f 'c  oihcr  d  alings  between  them,  and  therefore  prcfumed  not  to  relate  to  this  matter;  and  fe 
he  decree  puffed  for  the  plaintiff.     Afterwards  the  Lord  ChanceUor  declared  at  another  da)-,ckrt 

he  had  conferred  with  the  Ch.  Juft  pf  B.  R,  who  was  of  the  fame  opiaioo, 

i8.  A.  was  leffee  by  deed  rf  D.  of  263/.  a  year ^  mid  tenant  d 
will  of  S.  of  22/-  a  year.  Upon  payment  of  half  a  year's  rem 
of  the  great  farm,  the  leflbr's  fteward  gave  a  receipt  in  fuU  fir 
balfayeaf^s  rent  due  at  Lady  Da f  loft ^  whereas  nothing  waspaU^ 
the  rent  rfthe  land  held  at  will.  The  leflbr  brought  a  bill  for  i^- 
lief,  but  it  was  difmiffed  by  the  Mafter  of  the  Rolls;  becade  (as 
he  thought)  the  leffor  might  have  his  action  at  law  for  the  ^cbet 
fent ;  but  on  appeal  brought,  the  Lord  Chancellor  doubted  if 
lie  haA  any  remedy  at  lav>  as  both  thefe  lands  might  fcfwectf 

haw 


r 


hMvt  been  hdd  together;  and  the  general  words  in  the  leaie 
might  poffibly  extend  to  S.  contrary  to  the  intent  of  the  parties  ; 
and  faidy  if  the  iefibr  Ihould  not  recover  at  law  he  muft  relieve 
here ;  fo  that  it  would  be  (ending  him  to  law  in  order  to  have 
a  new  bill  \  and  fo  decreed  an  accompt.  Sel.  Cafes  in  Equ,  in 
Ld*  Bang's  time.  I.    Mich.  1724.  Ld.  Lucy  v.  Watts, 

19.  &  where  ztenant  got  a  receipt  htjidl  to  the  date^  and  a  bill 
was  brought  for  an  accompt ;  though  the  tenant  iniiftedi  that 
he  was  not  obliged  to  any  accompt  previous  to  the  receipt,  be* 
caufe  his  vouchers  might  be  loft,  and  not  preferved  on  account 
of  the  receipt ;  and  fo  might  fuffer  without  his  own  default,  but 
by  relying  on  the  receipt*  But  there  being  great  reafon  to  believe  the 
receipt  was  got  through  jraiid  or  tniftakef  and  that  he  had  not  paid 
all  due  to  the  time,  an  accompt  was  ordered  to  be  taken  pre* 
vious  to  the  receipt,  and  to  pav  cofts.  Sel.  Ch.  Cafes  in  Ld« 
Sing's  time.  2.  cited  by  Mr.  Talbot  Mich,  1 1  Geo.  i.  as  decreed 
about  2  or  3  terms  before,  in  the  Cafe  of  Bacon  v.  Harris, 

■ 

(A.  a.  a)    Conftrued  Ho.w.    Extended  beyond  the 

Jfords. 

I.  I F  a  man  has  caufe  ofaBion^  and  rekafes  all  anions  to  the  ter* 
tenant  for  term  of  life  of  the  tenant^  the  a£tion  fhall  be  gone 
for  ever  j  per  Newton  and  Hody  Ch.  Juft.  But  per  Pafton^ 
he  ihall  have  action  after  the  death  of  the  tenant  for  life,  which 
Brooke  (ays  does  not  feem  to  be  law.  Br.  Releafes,  pi,  22.  cites 
19  H.  6.  17.  23. 

2,  If  I  releafe  to  a  diffiiforfor  an  houTy  it  fhall  ferve  for  ever  ;  ^^ifireleafii 
per  Elliot.    Br.  Barre,  pi.  C4.cites  21  H.  7,  20.  ^i«ior 

■^  ^  ^     -'^  '    o  duty  for  cif€ 

dtyy  it  (ball  feivc  for  ever;  per  Elliot.    Br.  Barre,  pi.  54.  eitei  at  U.  7.  30, 
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(B.  a)    At  teiat  Time  it  may  be  0117^^. 


action  of  debt  againft  the.  fheriff  for  the  money,  he  may  well  judged.— 
plead  this  releafe  in  bar  of  the  aftion,  though  I  ground  my  y^jJ^T* 


action  upon  the  return  which  was  after  the  releafe;  for  this  was  s/c.  Noy 
a  duty  to  me  immediately  upon  the  levying  of  the  money,  which  »•  aocoid* 
was  before  the  releafe  made.     H.  15.  Ja.  5.  between  Speaks  and  3*^^*^** 
Richards^    Adjudged.    Hobart's  Reports  280.  Same  Cafe.]        but  mea^* 

tioDithere- 
leaie  at  made  after  the  (heriff  bad  made  his  return ;  and  therefore  obfcrvet,  that  the  defendant  bad 
concluded  hit  demurrer  ill ;  bccanfe  by  demurring  to  the  defendant's  plea,  ivhich  was  rroundcd 
■pdn  a  releafe,  he  fhould  have  demanaed  judgment,  if  the  defendant  fliouAd  be  admitted  to  plead 
a  releafe  Biadcato  the  fliciiff^tfCtMBt"   'MprgW.  ^  ^%^  S.C.'hutS.P.  does  sot  clearly 

[2.  II 


^ 


Br.  Noneft 
b^tum,  pi. 
5.  S;  P.  cites 
S7U.  6.  7 


f2«  If  the  eom^jrf a  Jlatute  merchant  be  in  tmecuiion^  and  tk 
land  a(/b,  and  the  amufee  releafes  to  bim  all  debts y  thisihall  difcharge 
the  execution ;  for  the  debt  was  the  caufe  of  the  execution,  and 
of  the  continuance  thereof  till  the  debt  fatisfied;  and  therefore 
the  difcharge  of  the  debt^  which  is  the  caufe,  iball  difcharge  the 
execution)  which  is  the  effirdL  Co.  Litt.  76*  where  he  Toodies 
20  Afil  pi.  7,    (But  it  feems  that  this  does  not  warrant  this 

opinion.)] 

[3.  If  A.  delivers  an  obligation  to  B.  as  an  efcrow  (in  which  he 

is  bound  to  C.)  to  be  delivered  as  bis  deed  to  C.  after  certain  condi- 

tions  per/brmedf  and  after  C  releafes  to  A.  Before  the  2d  deGverj^ 

&PG^dfli.'  ^^^ ^  ^^^^  *  becaufc  though  after  the  2d  dehvcry  it  fhall  relate 

167&  i68»  ^o  the  I  ft  delivery,  where  there  isa  neceffity,utres  magisvalcatj 

in  the  Cafe .  quam  pereat,  yet  as  to  collateral  ads  it  ihall  not  relate  at  9IL 

Ifil!''^'   3  Co.  36.    Butler  V.  Baker.] 

•HALL»  dtei  5  H.  7.  ay.  aotwithfUnding  that  ^7  H.  6.  7.  it  eontrary. 

]b  (bch  cafe  4«  No  right  doth  pafs  but  the  right  whic]\  the  releafor  hath  at 
thcfenOuU  the  time  of  the  releafe ;  as  if  the  fon  rclcafe  to  the  difleifor  of 
leaned  by  ^^  father  all  the  right  which  he  hathy  or  may  have^  and  the  father 
hiacoiifinn*  dies,  the  fon  may  enter ;  becaufe  he  had  no  right  in  the  life  of 
■^^^^  his  father,  but  only  a  defcent  to  him  after  the  releafe  by  the  death 
■Mffm(x.     of  his  father.    Arg.  Bridgm.  76.  cites  13  £.  i.     10  £.  2. 

Arg. 

BndgiD.  96^  ■  Bot  if  t)ie  fon  itpife  the  father,  and  makei  tfcogmeni  in  €ee  in  the  life  of  Cbt 

^er,  yet  he  is  bound,  though  he  had  no  fight  ai  ike  time.    Per  Dycf  Ch.  J.    a  Le.  no.  pi.  ft^ 
m  Brent's  Cafe. 

5.  Debt  upon  arrears  of  annuity ;  the  defendant  pleaded  rekqff 
rf  all  aSions  hefbre  any  arrears  were  due^  and  no  plea ;  per  Cor, 
£r.  Dette,  pi.  215.  cites  5  £.  4.  4.     ^ 

6.  If  a  man  makes  mdenturecf  leafe  to  J.  5.  in  ^July^  to  bold  the 

land  at  the  feajl  of  St.  Michael  nexty  for  term  of  9  years ^  and  the 

:  •  Ori^.  ia     *lejfbr  releafes  to  the  lejfee  before  Michaelmas  all  bis  right j  the  releafe 
(Bifiiifor).    jj  ^^jj .  £qj,  Yit  has  no  poiTefCon  before  Michaelmas.    Br.  Re-* 

leafes,*  pi.  59.  cites  22  £.  4.  37.    Per  Brian  and  Neal  J. 

7*  The  £ffesfeds  releafe  to  the  bargainee  of  the  diffeifor  before  »• 
rolment,  is  void.  Roll.  Rep.  425.  cites  10  EliZt  Idockett^s 
Cafe. 

8,  jlfier  zverdiB  for  the  plaintiff  in  ejeffanent^  and  b^vre  th§ 
day  in  hanky  the  pkuntiff  releafed  \  and  at  the  day  in  bank  the 
defendant  pleaded  this  releafe,  and  fhew^ed  it  to  the  Court. 
RefoWed,  that  he  had  not  any  day  to  plead  it,  nor  had  he  anj 

*  X  347  1  remedy  but  by  audita  querela,  if  the  plaintiff  fued  cxecatioQ  | 
wherefore  it  was  adjudged  for  the  plaintiff.  Cro.  J.  646.  pl»  10, 
Mich«  20  Jac.  B.  R.  Stamp  v.  Parker. 

9.  Bargainee  before  entry  may  releafe,  afUgn,  or  forreiuier. 
Cart.  66.  Per  Bridgman  Ch.  J.  Pafch.  18  Car.  2-  C.  B.  in  tht 
Cafe  of  Geary  v.  Bearcroft. 

^    ' '  10.  Releafe  by  an  ij^jjrmr  to  the  debtor,  afier  afSfnmeni  to  a 

ftnmgerj  unle£i  it  ))e  Without  notice^  and  on  couaderation  to 


««  •» 
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rdeafe,  will  not  hart  die  affignee.  See  ChaiL  Cdcs,  i6g. 
22  Car.  2,  in  Cafe  of  Hurft  v.  Goddard. 

11.  Leffir  after  q/JSgnment  <f  reverfion^  releafed  U  IMe  all  e^  Aljaaged 
vmanUand  demands^  yet  affignee  may  have  adtion  of  covenant  Sff^*'^|^ 
for  rent  due  after    the  alignment,    for    it  runs  vnth  the  CouitwUl 
rcvcrfion.    %  To.   loa.  Pafch.  30  Car*  2.    B.  R.    Harper  ▼.  i^dtU 

'^^^  .  brought 

npon  the  reddendum,  which  is  t  covenant  in  law,  and  mnf  with  the  reverfioo  at  cominon  law  b«» 
Core  tbe^ttite  3a  H.  8.  and  paffcs  by  the  grant  of  the  revcifion ;  and  therefore  kfibr  ceiild  not  ia» 
XaSt  Uafter  the  affignmcoL    a  Lev»  ao6.  S.  C. 

12.  CmmfeiefaJlatuUeMtmdedqffignsthefamei  yet  per  Serjeant  *J«»ta& 
Maynard,  the  law  is  clear  and  certain,  that  the  coilufee  him-  fjjLj'^^ 
felf,  his   execirtors,  adminiftrators^    or  affigns,  may  notwith-.  flower  r. 
ftanding  ♦  releafe  or  difcharge  fuch  fiatute,  and  it  ihall  be.  good  Elgv,— — 
and  binding  in  hw ;  which  feems  admitted  by  the  counfel  of  the  |]  p   ^^ 
other  fide,  but  they  infifted  that  after  affignment  the  conuiee  judged.Cro. 
is  but  0/  a  trufiee  for  the  af&gnee,  and  muft  be  anfwerable  to  ^  •^4*  ?^ 
him  for  the  treach  of  truji.    Vern.  50,  pi.  49.  Pafch.  i682«  %^f^^  ^ 
Earl  of  Huntington  V.  Greenvill. 

13.  An  orphan  cannot  releafe  her  cujtomarj  Jbare^  it  bdng  a  I>ecreed;idi« 
mere  future  right,  nor  can  the  hufband  do  it ;    per  Lord  Mac-  *'  *•  •  ^'* 
desfield ;  but  whether  fuch  releafe  will  not  amount  to  a  conation  xl^cclei. 
or  agreement  in  bar  of  her  future  right,  or  be,  as  they  call  it,  field,  Ch. 

a  compounding  for  her  cuftomary  fhare,  was  not  deternuned.,  ^^*  ^9^ 

QuPrec.  546.  pi.  338.  Mich.  1720.  Kemp  v.  Kelfey.  Xrinf^' 

ayaa.S^O 

(C-  a)     To  what  Thing  it  (hall  Enure. 

* 

[l.  iF  boron  and  feme  fnfed  of  a  manor  ifi  right  of  the  feme^  make 
f^^^*  of  one  acre  to  another,  by  which  it  is  fevered  from 
^trxxaaox^andcftermaiefetiffmentoftherefduetolnmalfoyixA 
levy  ^  fine  fur  releafe  to  the  feoffee  of  the  faid  manor }  thjs  extin- 
gQiAes  die  right  of  the  feme  in  thr  acre  fevered  fh>m  the 
manor  (  for  this  was  parcel  of  the  manor  in  rightj  as  to  the 
feme,  who  had  a  ri^ht  to  recover  it  by  a  ^  m  nnta*  18  £.3. 
39.    18  AC  pi.  2.  CiXria.] 

(D.  a)  In  what  Cafes  the  Releafe  of  one  Pcrfon  C  $48  J 
Jbail  be  of  others.     For  what  Thing.    . 

[i*  iF  there  are  diverfe  ohligees,  and  one  rdeafes,  this  bars  alL  •  Sid.  41. 
^  2  H.  4. 16.  ,9  H.  6. 47.]  ^UtS'  ' 

Abbot  V. 
yflfp.-  Bcn^t^B,  andCfiivend,  the  •nt  moiety  /»  Jl.  tmd  tke  ctker  l#  CL  it  a  feveral  obKti^ 

tioni  and  the  re^fe  of  one  ihaU  not  prejudice  the  otheri  nor  can  one  bar  the  other  of  m» 
k;  per  Browne  J.  Mo.  64.  pL  175.  Tria.  6  £liz. 


[2.  In  dek  by  baron  and  feme ^  and  a  third  perfon^  the  relea(e  of 
the  bqron  before  coverture  \m:»  alL    (It  feems  it  is  tQ  be  intended 

Ifcit 


S48 


Belead^ 


that  baron  was  debtee  with  the  others  before  corertore*)    7  H. 
4. 14.  b.] 

[3.  The  releafe  of  the^^ira^  is  good  bar  o(thcJek  JueUtk 
feme  before  coverture.     17  £•  3.  66  J\ 

[4;  \i  fevered  obligors^  [^^^I  ^^^  ^^^  oUigee  deliver  Ae  MigaAm 

JBBi,4tt>   /irt^^  ^^  indifferent  ^hand^  upon  condition  if  one  of  f be  Migpri  rdte^ 

^^^       to  the  obligee  \    yet    this  docs  not  bar  the  others  to  demand 

the  obligation^  ^  the  condition  be  not  performed ;  for  thcj 

claim  no  duty^  but  only  a  dif charge,     2  H»  4.  16.  b.]] 

^  r*    And      [j.  If  2  conufees  of  a  fiatute  are,  and  one  releafes  to  the  com* 

^"^^Si^'  ^^'>  ^^  ^'^^  extinguifli  all  the  ftatute  i^nft  the  other  alfo. 

;  For      ai  AfT.  23.     The  one  conufee  purcbafet  the  land,  this  fltall  dit 

Uadebt  charge  the  land  againft  the  other,! 

«r  other  o  o  j 

yrfoiial  chiag^    Br.  Relctfei,  pL  65.  cttci  4S  H-  3.  12. 


"i*  [6,  If  2  effeet/torifell  tie  goods  of  the  teftator  for  a  certain  finny 
«i^'n!i  the  ^^^^'^  obligation  for  tbisfum^  the  releafe  of  one  of  them  (hall 
mtaUmcUs  bar  both*     17  E.  3.  66.    Adjudged.] 

tfAi  g09ih  *^  J'  ^  ^^  tfacm,  ind  he  briagB  aAioa  of  trefpaia  alenc,  m  he  1017,  abd  the  de* 
Mil  mil  pleadtthe  releafe  of  the  ot^er  executor,  thia  is  a  good  bar.  Br.  Relealiea,  pL  96.  cittf 
s(  B. 7*  i*T*^  P*  ^i**  I^clea^  pi*  84.  ciua  48  £.  ^  14. 

[7«  If  M^  executor  releafes  damages  recoveredby  te/fator,  thisfhall 
bar  the  other.  21  £•  3.  13.  b.] 
ftl^  97*  [S.  In  a  qua.  imp.  brought  by  diverfe^  the  releafe  of  one  of  the 
OTdto  Eln?  plaintiffs  pending  the  writ,  fhall  not  abate  the  writ,  but  fhall  go 
C.B..  The  in  bar  as  to  him  who  releafed  only,  and  the  other  plaindfi  ttaXi 
Comccfrol  have  advantage  thereof;  becaufe  it  is  a  thing  intire,  and  in  the 
JJ5^^'    rea&y.    Co.  5.     Countefs  of  North.     97.  b.     Adjudged.] 

Cafe,  Mo>>  455.  pL  €95.  S.  C.-*-a  And.  48.  pi.  37.  S.  C.  by  the  Mme  of  Cecil  Jc  al.  «.  HaA 


[9.  If  2  recover  damages  in  a  real  affiony  the  releafe  of  one  fhaQ 
not  bar  the  other  of  the  damages  ;  becauie  the  damage  were  re- 
covered for  the  profits,  and  fo  real.'  47  AiT.  3.  per  rinchd.] 
•i»'J'*«^»  [lb*  Vzmaai' recovers  in  eje8ione firma  againft  two,  ihtrde^ 
^C.  adU  tf^*^  of  them  ihall  not  be  any  bar  of  the  writ,  of  error  eA  Ac 
^hI^»  for  Others  becanie  \\,\&mtto  recover  any  thing,  but  to  have  refittu^ 
w"*^  ef  that  which  he  had  loft  by  the  judgment.  Tr.  4  Ja.  B.R- 
te  their  between  Stitfon  plaintiff,  and  Furlie  am  Blunt  defendants.  Ad- 
WogjoiMd  judged.] 

00  WW  by  the  aft  of  the  plaiqtifF,  and  not  by  their  own  vohintary  ad ;  and  thefefote  there  a 
icbCmi  that  the  aft  of  one  Oiould  charge  or  prejudice  the  other ;  for  then  by  fuch  pra£boe  utf^ . 
might  be  charged,  and  Ihould  have  no  remedy  to  difcbargc  himfelf.  But  had  they  been  phin*' 
IB  the  record  hy  their  own  aft,  ai  in  debt  upon  an  obligation,  .and  hod  been  faamd  ii 
jadgpient,  and  then  had  brought  a  writ  of  error,  a  releafe  of  ooe  fliould  bar  the  oilier ;  €or  aathe 
coe  might  hare  releafed  the  obligation,  or  difcbarged  the  oiincipal  aftion  which  fliovdd  bartte 
cmnpanion,  they  being' joint  plaintifFa  by  their  voluntary  ao,  fo  ibc  releafe  of  the  wm  of  cii«k  kf 
dKOOCi  IbiU  bar  thn  other.    Blunt  4(  Jaily  v.  SocdfioB* 
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|[ti.  VA.eoftvejs  hndinfeeto  3.  \xj  indenture,  and  cavenanU  Cm^C^qi. 
with  B.  his  heirs  and  affigns^  to  make  any  other  affurance  upm  re^  ^^J^L^ 
^Jly  for  die  better  fettlement  thereof  upon  B.  his  heirs  and  af-  mnditetk* 
figns  ;  and  after  B.  conveys  the  land  to  C.  toAp  conveys  it  to  D,  iwA#.c«voBim 
reqtdlres  A,  to  pafs  another  afiiirance,  according  to  the  covenant,  STiSL 
amd  upon refuial  brings  a&ion  of  covenant  as  affignee  to  B,     If  Middled 
B.  releases  the  cavenofin  after  aOim  brought,  this  fhsdl  not  bar  D*^*^6*^*Vr*» 
of  his  aftion,  whkh  was  well  attached.    Tr.  14  Car,  B,  R.  be-  ^"^^J^ 
tween  Middlemore  and  GoodaUj  per  Curiam,   upon  demurrer*  leaft  i>y4» 
But  judgment  given  againft  the  plaintiff  for  other  cauTe, .  Intia-  J****l**i; 
tun  HilL  la  Car.  Rot.  228.]  '   •  ^      oTil  W^ 

•f  the  covenaott  being  in  the  time  of  D.  and  the  anion  beinjir  brought  by  him,  andi  fo  attadKd  « 
bis  perfon,  B.  cannot  rcleafe  this  adion,  in  which  D.  the  aflignee  it  latereiled.^— wjo.  aoIL 
«.C.b«notS.P.  ^    '^ 

»    • 

tia.  But  in  thefaid  cafe,  after  requeft  made  by  D.  and  re-  C».c.5tq^ 
fulal  by  A.  and  before  any  aBion  brought  by  D,  B  mayreleafe  the  ^5^.^^ 
covenant  in  the  faid  cafe  of  Mtddimore  and  Goodcde,  the  Court  jlTt^L^ 
feemed  to  agree  this.*]  c.  teiHl 

13.  In  trefpafs  by  tnvo,  of  goods  carried  away,  the  defendant  ^  *■ 
pleaided  the  releafeofihe  one  ^  this  is  a  good  bar  as  to  both,  becaufe 

h  is  aa  aAion  perfonai,     Br.Releafe,  pi.  94.  cites  £•  3.    Itin. 
Not. 

14.  Affife  againftan  infant y  vrho  pleaded  a  deed  oi  releafe  of  th^ 
ancejtqr  of  the  plaintiffs  ivhofe  heir  he  was,  jvith  warranty  made  /# 
oney^  S.  and  to  his  heirs,  whofe  efate  he  has,  tht  plaintiff  faid  thi^ 
the  land  was  lecfed  to  thefaid  f.  S.  for  life,  the  remainder  to  th$ 
plaintiff  in  tail,  and  the  releafe  was  made  to  the  faid  J.  S.  there- 
'  mainder  continuing  in  him,  which  J.  S.  is  dead,  and  he  entered 

into  his  remainder,  judgment  if  the  warranty  binds.  And  the 
tenant  Juid  that  the  remainder  over  in  fee,  after  the  tail  determined, 
vuu  to  thefaid  f,  S,  to  whom  the  releafe  was  made*.  And  the  opi- 
nion of  the  Court  was  againft  the  tenant,  and  that  the  reUafi 
fiaJl  enure  to  tdl  the  e/iates.  Br.  Aflife,  pi.  21.  cites  44  E,  3. 
10. 

15.  Releafe  by  one  chiu'chwarden,  at co/ls  recovered  mihc^i''^f^'^'^t^ 
ritual  Courts  by  both  ,  is  not  good  againft  the  other.    Mar.  73.  IJ|'  ^L^ 
pL  iiZi  Mich.  15  Car,    Anon.  i*%^  ^^ 

cordis^* 
Starkey  v.  Barton  &  Gore.— ^S.  C.  Cited  Ayg.  ^  Mad«  390.  in  Uawkiai't 

rtf.  Releafe  of  onfe  defendant  in  error  fhall  not  difchai^e  the 
reft;  but  a  releafe  hj  one  plaintiff  )s%  bar  to  all,  becaufe  they 
liave  not  a  jpint  intereft  but  a  joint  burden.  3  Mod.  135.  Trin, 
3  Jat.  2.  B.  R.  Hacket  v.  Heme. 

17.  A.  and  B.  were  defendants  in  ejeBment;  and  they  both^    ' 
mttered  into  the  common  rule,  and  at  the  *trial  A.  appeared,  and 
confefled  leafe,  (entry,  &c.  but  B.  did  not.    After  evidence  givex| 
the  plaintiff  was  nonfiiited,  and  cofis  taxed  for  the  defendants. 

Fcr  Cor.    A.  and  B,  are  both  intitled  to  the  cQfts^  and  Bf 

(though 


5494'  Bdealt 

(though  h^  did  not  appear)  iffajr  rr/f^  thie^  But 

if  covin  (hould  appear  between  the  plaintiff  and  B.  as  to  rdeafing 

(  the  cofts)  the  Cpurt  fupofed  they  might  correftfuch  pndice. 

2.  Vent,  195.  Trin.  aW.  &M.  C.B.  Fagg  v.  Roberts  &  al. 

J  8.  Trover  againfi  ttuo,  one  pleaded  not  guilty,  and  a  wrJiB 

'    0^^/^  ofiey  the  other  pleads  a  releafe  of  all  actions ;  the  releafe 

i  difcharges  both,  fo  no  judgment  againft  the  other.  4  Mod*  379. 

Hill.  6  W.&  M.  B.  R.  Kiffin  V.  Willis  &  Evans. 

|^3f  Oj  ]  ^E^  a)   In  what  Cafes  a  Releafe  of  One  Ihall  enure 
«•  !••  Jbr  Others. 

m 

inperfonyl   [i,  |F  one  jotntenant  (ff  a  rent  in  fee  releafes  all  his  right,  yet 
?^on*  ooe  1  ^j^5  j^^  ^^^  p^fg  ^g  ^j^^^  ^j  f^^  companion,    ^l  L  3. 

may  releafe    5"*  ^'J  * 

ttewlu>Ie,       . 

but  if  the  Derfonality  be  mixt  with  lliei«iUy»ii  i«  otherwUe.  ft  Rep.  68.  a.  HiU.  43  £Uz.;&.  pa 

Fopbam  vb.  J.  in  Tooker's  Cafe* 

•  •  If  '  • 

*c^  (^«  •/       [2.  In  an  ejeSnunt  by  two,  the  releafe  of  one  ihall  not  bar  both, 
>*•  *^        becaufe  it  favours  of  the  realty.    Tr.  4  Ja.  B,  R.  m  Stii/6«*s  Cafe 
hdd.]  ' 

.  3.  JSJlatute  merchant  is  made  to  baron  andfeme^  and  the  haron 
\eleafes  all  epcecutionsj  or  makes  other  defeafance  \   this  fhall  dif- 
charge  both,  and  (hall  be  a  bar  to  the  feme  for  ever.    Br.  Re- 
leafes, pi.  66.  cites  48  H.  3.  12. 
Ae  other         4.  In  writ  of  right  of  nvard  for  the  body  brought  by  two,  the 
Sf*iI!Sr^  releafe  of  the  one  fhall  not  prejudice  the  other,  but  Ihall  give  to 
l^eouife  iUt  his  companion  all  the  ward,    a  Rep.  68.    in  Tooker's  Cafe, 
•  thiDg  in-    cites  45  E.  3. .  10  and  30  H.  6«  Bar.  59, 

4tie*     Br- 

C«rde»  pi.  13.  dtet  45  E.  3.  to. 

5«  l£  two  join  in  oBion,  and  after  one  is  fummone  J  and  fevered, 
and  after  releafes,  this  is  a  bar  to  his  companion.  Br.  Rdeafes^ 
pi.  84.  cites  48  £•  3. 14. 
ffc  P.  Br.  ^  6.  AiSfe  fy  two  againft  two,  and  one  pleads  a  rdecfe  of  oBums 
i^**dt«  •  P^M^ltfone ofthepla%ntWs,\X.  is  a  good  bar  againft  him, and  not 
15  AC  11.  againft  the  other  plaintm.  Br.  ^fe,  pi.  475.  cites  30  *£.  6« 
jM|t  Brook    smd  Ktzh.  Bar.  39  &  59. 

nakei  a  * 

qwer^  of  the  damages*  for  they  are  intire.  S.  P,  and  per  Jenneyt  the  intire^ni^rifluUbe 

Sne  I  for  tHey  m  intvrt.    Br.  Affifc,  pl«  39B.  cites  18  E.  4.  14.— -•  It  it  mifprinted  for  30  H. 
— -^  C.ctted  Arg.  Cro.  £.65. $«  C.  cited  t  Rep.  58.  in  Tooker'sCafe;  for  thoi«h  cht 


■ffife  it  an  afition  mixed  in  the  realty  and  pcrfonaltyt  yet  omne  roajus  trabit  ad  fe  minus. 
f.  P.  PtrCbr.  Lord Rsym.  Kep. ^88-  Thn.9  W,^.  C.B.  ia  Cale  of  Thocp  ▼^Ilioip. 


^.«> 


(f.z)    In  wlurt  Cafes  tb«  Releale  of  One/hall  h«  ste(B.ii» 

of  O tiers,  ®''- 

[i«  TN  a  trejpafs  vi  isf  omus  agmnfi  two^  if  the  one  hi  condimmd 
by  niUl  iicit,  and  the  othtr  by  verdiB^  and  the  one  reUafin 
oU  nroTf  after  judgment  gfveny  and  after  they  join  in  a  writ  of 
crrof  -,  in  this  cafe  the  rekafe  of  one  ihall  bar  both  of  the  writ 
of  error.  Tr.  7  Ja.  in  the  Exchequer.  Cheftev^s  Cafe  adjudged 
in  writ  of  error.,  (It  feems  becaufe  they  might  have  had  feveral 
writs  of  error.)] 

[2.  In  a  replevin  by  A.  againfiB.  \£B,  mates  conufance  In  right  of  1    i^^ii% 
Cjfor  damage  fiajantf  as  thefranktenement  ofC.  to  which  A*  pleads    fol.  41*. 
in  bar  of  the  conufance^  and  this  adjudged  againft  him  upon  de-   'S^~^ 
murrcrfor  B.  to  have  a  return  irreplegiable  with  cojis  and  den  iianoto<rf 
Mages  \  in  a  fcire  facias  to  have  execution  of  cofts  and  damages  th«  Hepoiv. 
brought  by  B    MA  pleads  the  rekafe  rfC.m  whofe  right  conu-  ^*' »  f**^' 
fance  was  made  of  all  demands,  &c.  it  is  not  any  bar  for  the  qJI^^ 
cofis  and  damages  againft  B.  inafmuch  as  C.  is  not  party  to  the  Cfempioa  «. 
fuit,.  nor  would  be  liable  to  any  cofts  and  damages  if  it  had  been  Baker, 
adjudged  againft  B.  but  only  B.  liable  to  them,  and  therefore  B« 
Qjught.tohave  the  cofts  and  damages,  he  being  only  party  to  the 
fult,  andfor  that  reafon  the  releafe  of  C.  ihall  not  bar  him.  r   3^1   1 
Hill.  14' Car*  B.  R.  between  Sibley  and  RaiolinSy  which  con- 
cerned Matter  Bere  of  the  Middle  Temple.    Adjudged  upon  a 
demurrer.    Intratur  Mich.  14  Car.  Rot.  350. 

3.  Two  parceners  have  title  to  a  writ  of  ward  of  the  body. 
One  relcafeth.  This  is  no  bar  to  the  other,  but  fhc  ihall  re- 
cover the  entire  againft  both.  Arg.  Cro,  E.  6^*  cites  45  E.  3. 
10.  - 

4.  Judgment  was  againft  2  defendants  in  aBimfurxafe  quare  So  in  m^ 
ercxerunt  ftagnum,  &c-  and  damages  given  j  after  error  brought  ^'^crc  ^SL 
one  releafes  errors ;  this  ihall  not  hurt  the  other  |  for  they  are  ment  againji 
joint  fuffcrers.  *  Jenk.  a<S3.  pi.  65,  ^t'^* 

fudiu  fureU  brought  by  t,  whcte  a  ftatute  ii  extendeil  upon  both.  Jeak.  163.  pt  65.-  ■  Bui 
if  1  men  bring  a  writ  of  error  in  the  reaJty,  and  the  tenant  pleads  the  releafe  of  one,  it  is  a  food 
btr  againft  both ;  becaufe  the  error  in  the  record  ii  relcafed.  Per  P^pbam  Ch.  J.  Ow.  ti.  in 
Cafe  of  Wright  v.  Mayor  of  Wickbam,  ■  S.  P.  by  Popham  Cb.  j.  Cro.  £.  469  (bia)  pi.  a;. 
Piich.  38  £Uft.  B.  K.  in  S.  C, 

5.  In  replevin  again/l  6j  one  of  them  avowed  in  his  own  right  Adjudge4* 
for  an  amerciament  in  a  Icet,  and  the  other  5  made  conufance  as  j^l^J^I^ 
bis  bailiffs  ^  judgment  was  given  again^  the  6,  whereupon  they  cafc— -> 
all  6  brought  a  writ  of  error,  and  the  defendant  in  the  writ  of  Jcnk-  471. 
error  (who  was  plaintiff  in  the  replevin)  pleaded  in  bar  a  releafe  of  ^^'^* 
all  errors,  by  one  of  the  ^  pending  the  writ ; '  it  was  adjudged  no  bar.  ai3^ffinn« 

Cro.  E.   6481  649.  pi.  4.  HiU.  .41  Eliz.  B.R.   Razing,  &C.'  ♦.  cdin error; 

Ruddock.  '   -   {^*j:- 

9xcufe  him  from  damages  and  cofts  given  againft  them  when  they  were  dtfendanta.— — Two  jointe- 
nants  arc  plaintiffs  in  *  trej^ajs,  an  erroneous  judgment  it  given  againft  them ;  they  bring  a  writ 

^^p^ijS  ito  ai«ac9iu  judgmq^E \  the  fd>^  ^  o"*  0^  tbcm  deArpyt  tht  whole;  for  upo^ 
-     <  ihif 


35« 


(Us  writ  of  error  they  !hoM  recwer  dtmames  for  the  trefpali ;  and^  of  debt  wuli  igmgj^Jm 
the  dibt\  and  alio  they  (hoold  be  difcharfed  of  the  coft»  ^ven  againft  them.     In  tSic  pnnfd 
ale  they  are  defendaiiu»  and  the  writ  of  error  is  in  the  £m  place,  and  princtpally  to  difijarp 
'hem  from  damages  and  cofis,  and  not  to  gire  a  return  of  the  cattle ;  an  avowry  foond  lor  the 
avowant  for  damage  fcafiiDt  gives  a  return  of  the  cattle,  with  damages  and  cofis ;  but  where  fwt 
avow,  and  judgment  againft  them,  and  they  bring  a  writ  of  error,  and  one  rcleaics,  the  oifacr 
Ihall  have  a  return,  they  in  the  principal  ca(e  being  defendants  in  the  replevin,  lo£e  danaga  aad 
cafts ;  if  they  had  been  plaintiffs,  in  trefpafi  or  replevin,  and  barred  bv  an  erroneous  jodgowrt, 
•pon  a  writ  of  error  or  attaint  fuch  judgment  ihould  be  given,  as  ought  to  be  given  b  the  on> 
gmalaftion;  but  they  brought  the  writ  of  error  as  defrndanis ;  and  alio  they  took  the  diftrdb  far 
an  amercement  in  a  Icet,  and  no  damages  are  to  be  recovered  in  it,  if  it  be  ibund  for  the  avow- 
ant; the  cafe  is  the  fame  of  feveral  defendants,  if  the  avowry  had  been  for  damage  fea&nt;  what 
'  error  is  broo|^  by  feveral  defendants,  the  rdeafe  of  one  flail  not  bar  the  others ;  for  they  asc 
■  forced  to  join  in  error.    So  in  attaint  Jenk.  ayi,  972.  pL  oo.  dtes  Cro.  lao. 

*  Bat  where  t  jointenants  are  piaintjffH^^eieSwuntt  or  defmiants  in  «  reai  affim,  the  itkafeof 
•oe  fliall  not  bar  the  other,  but  the  other  IhaU  proceed  M^Ukis  mmctfm    Jenk.  nS^.  pLSj. 

Aa  if  a'  6»  The  difference  is  where  an  aBion  is  brought  by  fiveral  in  M^ 

to^e^'a  ^^S'  rf  tbemfelves^  the  aft  of  the  one,  as  nonfuk  or  rekate, 

Y^^m^Y  Ihall  not  prejudice  his  companions  to  bar  them  to  proceed  in  tbc 

aTthe  ro»  (uit ;  as  in  aud.  quer.  hj  feveral,  the  nonfbit  of  one  £ball  not  bar 

u^J^^f  ^c  reft ;  but  where  an  aftion  is  brought  to  cbarre  another^  if  the 

he  may  be*  aftion  is  brought  by  feveral,  the  rde^Se  or  nonluit  pf  one  ihall 

^^^T^^  bw  t*^c  others.    Cro.  E.  649.  Razing,  Scot,  &  al.  v.  Ruddock, 

may^prol  — ^WhcTC  the  ground  of  the  afticm  is  a  joint  intereft,  which  vaj 

ceed.  Cro.  be  rckafcd.    6  Rep.  25.  b.  S.  C. 

£•  469.  (bUj 

in  the  Cafe  of  Wright  againft  the  Mayor,  &c.  of  Wickham. But  iftm  ikuJUtss  rigk  hiaii 

«s  a&ioH  a^ainp  /aw,  and  one  pleads  a  releafe^  this  is  good  to  both.    Ibid. 

An 'aftion  of  Ajfault  and  buttery  andjufe  impn/onment  was  brou^  ^^ata/f  4  defendants;  the 
plaintiff  had  judgment,  and  they  brought  a  writ  oferrcr ;  the  plaintiff  in  the  amon  pleaded  the 
rele^e  of  one  of  them,  and  to  this  plea  all  4  jointly  demurred*  TThe  opinion  of  the  Court  wasi 
that  judgment  misht  be  given  feverally ;  for  they  oeing  ccmfdUd  by  lam  to  join  in  a  writ  of  eRaff 
the  relcafe  of  one  mall  not  di  (charge  the  reft  of  a  perfonal  thmg  \  hut  where  di«cn  arc  to  ret^n  h 
ike porfoHolty^  the  releafeof  one  is  a  bar  to  all;  but  it  ia  not  lb  in  point  of  difeharge.  3  UeiL 
109.  Fafch.  a  Jac.  a.  in  B.  R.  1686.  Anon. 

lb  C.  cited  y.  U  2  ztep/aintjfs  in  debt,  zndtb!Cj2re  barred  bj  tut  erroitema 
?  ^^  pf  ^  /«<^p«/irfi  and  cofe  are  taxed  againft  them,  and  they  bring 
Jenk.  17*1.  ^rror  to  avoid  *  thofe  cofts,  the  releafe  of  the  one  fhali  bar  the 
«»pl»5o»  other:  for  it  was  their  folly  to  join  in  the  firft  action.  Per 
*  C  35^  ]  Popham.  Cro.  E.  649.  in  the  Cafe  of  Razing,  Scot,  &  aL  v. 
Ruddock, 

7.  G.  brought  ca/e  againfi  2  fir  teeing  Jo  many  conies  in  a  war- 
ren by  them  ereAed,  nuberdj  tie  plaintiff  M  the  ben^  of  bis  com* 
mon  in  the  land  adjoining.  After  a  verdiA  and  judgment  for 
the  plaintiff,  the  defendants  brought  a  writ  q/k  error  in  B.  R« 
G.  pleaded  in  bar  a  releafe  by  one  of  them,  and  concbnUim  bor 
to  both;  and  upon  a  demurrer  it  was  ruled  that  the  plea  was  not 
good,  becaufe  it  concluded  againft  both,  whereas  he  that  diA 
not  releafe  is  not  barred ;  but  he  ihould  have  concluded  spiflft 
Ixim  only  who  releafed.  Palm.  319.  Mich.  a<^  Jac*  8.R.  Greet 
^  V,  IdCfi  dod  Tylor*  ■    ■■&  e  cootnu 


(a.»)fc 


(O.  a)     In  what  Cafes  Releafes  to  one  ihall  enure  sec  rn.  m)  i 

to  another.  ^'^'  ' 

[i»  I  ^  a  trefpap  be  done  ijr  2^  if  a  itleafe  be  made  to  one,  he  When  ili. 

*  ihall  not  have  aaion  againft  the  other.  8  H.  6.  15.  39  J"!^?  'j^^ 
1. 3*  17.  27  E.  3. 83.  Admitted  by  iflfue  Mich.  13  Ja.  B.  between. fame  w joint 
Cm  vftd  Genotir,  Hobart's  Reports.  90.  Same  cafe  adjudged  or  feverai  at 
in  trcfpafs  of  batttry.    Litt.  tit.  Condition,  f.  376.  11  H.  6.  29.  ^j'^^  ""^ 

20 It.  6.  12.33.    '4H.  t0.b.]  w^mtbe 

wrong  is 
done,  yet  if  he  rcleafct  to  one  of  them  alt  art  clifehtrgecl,  becaufe  hit  own  deed  (hall  be  uken 
moft  (Irongly  agaioft  himfelf.  Co.  LitL  83a.  —  For  though  jftrefpafi  be  joint  to  this  purpofe, 
vis,  that  M  may  (iic  one  or  all,  yet  when  9  join  in  a  trefpala,  they  fo  make  one  trefpaflier  ta 
that  cither  of  them  ia  well  anfwerable  for  bis  fellow's  fafi  as  well  as  himfelf ;  and  therefore  m 
Ricafe  to  oAe  difcharges  the  whole  trefpafs ;  and  alfo  a  releafe  is  as  good  a  fatisfaAion  in  law 
as  a  facisCaftion  inde^  Hob.  66.  P^.^o*  Cocke  v.  Jcnnor.  >"iBrownl.  189.  Cook  v.  Jenman. 
S.  C.  held  a  good  plea,  and  that  «  fatis&lion  by  one  is  a  fatisfa£tion  by  all.  S.  P.  Cro.  J* 

444.  Hill.  It  Car.  B.  R.  That  if  a  releafe  be  made  to  one  trefpaifor,  and  the  other  ha'i  it  t> 
plead,  tbcv  (hall  take  advamage  thereof  to  difchar]ge  theml'elves  accordingly.  ■  .iSw  P.  Br. 

Auainty  pL  91.  dtca  13  £.  4.  t. 

[2.  If  an  arbitremeni  be  betwan  one  of  the  trej^affbri  and  the 
flmntijf^  and  [there  is]  a  performance  of  it  %  this  bairs  the  a£tion  of 
the  plaintiff  againft  the  other,  becauie  this  is  a  fatisfailion^  8  H.  6. 
15.  7H.4.  31,  b.] 

[3.  If  a  trej^s  be  done  by  a  eorpotation  aggregate,  a  releafe  to  •*•*  if  »«5»f 
a  particular  man  of  the  corporation  fhall  bar  the  aftion  of  the  a7ty7i^}i!^ 
plaintiff  againft  the  corporation.   8  H.  6.  15.  Contra  20  H.  6.  m,  and  i 

*v  "I  reiea/i  i3 

^•^  «0  or  30  tf^ 
Ikt  ummtmsHy  hy  freper  names^  yet  this  b  not  good  to  the  mayor  and  commoailty.  Br.  Corpo* 
ncaooty  pi.  84.  dtca  3H.  6. 1.  14. 

[4.  If  2  etre  bound  jointly  to  A.  in  a  certain  fum,  and  A.  releafes  S-  P*  Br. 
to  one,  this  fliaU  be  a  releafe  of  the  other  alfo ;  for  it  is  a  fatis-  ^|«^««^^«i 
la^lio^n  acknoidedged  to  be  made  by  one,]  cites  a^.  ^ 

4  &  34  H. 

§,  J.— So  tbongh  the  obligee  relea(esto  one,  prmfo  that  the  other /Ml  not  tske  benefit  tfit^  yet  thia 
»  a  void  provilo ;  aad  fo  in  6a€e  of  a  trej^s  if  the  other  can  get  the  releafe  to  produce  it.  Per 
4eu  Cur.  Lilt.  &.  191.  Mich.  4  Car.  C.  B.  in  th«  Calfr  of  £verard  v.  Heroe. 

J^.  &  if  2  are  howaAjemtlj  and  feverally^  and  the  obligee  re-  s.  P.  Co. 
es  to  one,  this  ihall  enure  to  both  for  the  caufe  aforeiaid.]      ^^oi\oi 

bI. mu  Prycr  v.  Qildridga,  Mo.  855.  pi.  1174.  Trin.  S3  Jac.  C.  B.  S.  C  ■■  S,  P.  And 
af  tlK  iotoC  icmedy  ia  fone,  the  feveval  remedy  Is^one  alfo.  Agreed  per.  Cur.  But  Holt  Ch.  J. 
^fco  delivered  the  opinion  of  the  Court,  faid  they  did  not  determine  that  on  covenant,  where  m 
^pi«  icmcdy  failed,  there  epuklnoi  be  a  feverai  rekedy.  a  Saik.  574.  UilL  10  W.  3,  B.  Bl.  ia 
ll^  Cele  of  Clayton  v.  Kynafioo. 

[6.  80  U!  A»  and  B*  ariitMmed  as  obligors  jointly  and JeverallffZnd  [   353   ] 
jtm  otdjfeals  it,  and  then  die  obligee  releafes  to  A.  and  afUr  B.  Cro.  E.  161^ 
feats  tie  deed;  it  feem$  that  the  faid  releafe  ihall  enure  to  him,  \^^^ 
thoiM^hit  wasiyythis  deed  at  the  ^me  of  the  releaie  i  for  now  Plaintiff  ihi. 
* '  ^^      'lint  an4  ftnndi  dcedi  for  the  releafe  does  ^ot  ddleat  fefesw^ 


a  jo 
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the  deed,  bat  is  only  a  bar  by  plea,  and  both  were  bound  for  OM 
and  the  iame  debt,  the  which  is  fatisfied  by  the  releafe,  ahd 
therefore  a  good  difcharge  of  both.  Tr.  i6Jal  B.  bst^Tccn 
Dunjier  plaintiff  againd  Ptidie  and  Knight  defendants  j  this  was 
a  doubt  between  the  ferjcants  and  the  Court.    DubitatUr  M-  31, 

after 

^  ^  ^  , bring 

a  writ  of  account  againft  them  by  divers  practpeSy  and  count  feverallj 
ugainjl  them  as  my  receivers  of  thefuidfum^  my  releafe  made  to 
one  of  them  of  all  debts  and  accounts  fhall  be  a  reieafe  of  the 
other  alfo.     aE?  3.  40  b.] 
••  P.  by  [8.  If  2  recover  in  a  real  aclion  againjl  J.  S.  and  after  JSmn^ 


gSElix.       Popham.] 

(^  of  Wrigkt  V.  the  Mayor,  &c  of  Wickham* 

8.P.Br.De-  p.  Difceit  againjl  3,  and  the  tfw^  appeared^  and  the  «/i5^/  ffKn/^ 
di^H !  ^  ^f/*^*  >  *^  pUttntiff  rekflfed  to  him  who  appeared^  and  grayed jue^ 
^  ment  agtnnfi  the  others,    rcr  Cur.  you  cannot ;  for  now  you  hare 

confeued  your  a£Uon  falfe,  becaufe  yoii  have  releafed  to  him 
who  is  prefent ;  but  if  he  had  made  default  alfo^  then  you  might 
have  releafed  to  him,  and  prayed  judgment  againft  the  other  2« 
Br.  Difceit,  pL  31.  cites  9  H.  4.  and  Rtzh.  Difceit  ao, 

10.  If  a  monk  or  feme  covert  and  J.  S.  are  hound^  and  the 
obligee  releafes  to  the  feme  covert  or  monlc,  J.  S.  (hall  have  no 

.  advantage  thereof,    m.  Faits^  pL  23.  cites  14  H.  4.  31. 

11.  If  the  plaintiff  releafes  to  one  ef  the  eieecat&rs^  this  (hall 
fcrve  him  who  waftes,  Br.  Dette,  pi.  177,  cites  1 1  H.  6j  7.  & 
16.  •  ' 

«  

12.  Praecipe  quod  reddat  is  brought  againft  A.  who  voachc< 
B.  and  B.  enters  into  the  warranty,  and  then  the  defendant  r^ 
leafes  ^11  his  right  to.  A. — A.  cannot  plead  this|  for  contimiaiice. 

.  .  now  io  court  is  between  the  defendant  and  the  vouchee,  aitd  the 

defendant  ihould  count  againft  the  vouchee  $  this  vouchee  may 
plead  this  releafe,  and,  may  alfo  plead  it  as  if  made  to  himfdf^  it 
teing  made  to  the  tenant  after  the  voutfiee  had  entered  into  the  mmr-^ 
ranty ;  for  now  he  is  tenant  in  law  bf  the  land.  Jenk.  too.  pL  95. 
cites  14  H.  6.  7.  19.  5  H.  7.38.  - 

|Vr  p5rooi-      13,  If  2  are  huodto  the  king  jointly  orfeverallyi  and  the  king  r#- 

d!^iunUnZ'  ^^^J^  ^  ^ ^"^'  ^  ^^  dcbtisdetcmiincd;  per Prifot  and Daoby. 
iotkikUg^  But  per  Afliton,  he  ftiall  have  the  wflcle  debt  of  the  oifher. 
and  he  re-    Qusere.    Br.  Rcleafcs.  pi.  67,  cites  34  H.  6,  a* 

Lafestotke    ^*. /:  '/•'-   -^    •    :       ^.'  r    v.  ^.•. 

4«?»  tlioCe  of  the  Exchequer  will  oot  allow  it  to  the  othec    Ipid.— «>lf  %  vti^uU  4tkms  to  tit 
ki|if»  aod  he  pMrdo9s  fo  the  ottetmnia  debitdy  ibis  Hiall  not  ferve  for  the  otber.  by.fomc.     Br.  ftc** 
Icafei^  pl«  89.  cttes'2  ft.  ^.  4.— Br.  Prervgative,  pi,  114.  cite*  S.''C.<^And^Br.  Rdeslin.  pL  ^ 
Ciyf  1  li»  7.  IS.  ill  thtf  tt  flaU  qpi  lienre  fiir  tteolbcr »^  ptt  Qtfdt^.  '^nt-otoixk  fd  %  rmamim 
■tdll»a  l»y  iw.  '  •  T;  ■  •    '  1 


14.  A  releaie  of  the  default  0fih§,afie\s  a  releafe  for  all  \  cfpoi 

nota.    Br.  Summons  inTerra^  pi.  lo*  cites  3  £.  4.  21. 

15*  If  a  man  gtts  poffeffion  of  my  rent  hy  d'Jlrefi  upon  my  tenant^ 
and  Irekafe  to  Unty  yet  Imaydijlrain  tie  tenant  ior  tbue  fame  rent  i 
for  he  is  not  my  difleifor,  but  at  pleafure.  Contra^  if  I  bring 
^iott  agnrifi  him  thereof,  then  the  releafc  fhall  be  a  bar ;  for  I 
affirm  him  difieifor*  Br.  Releafes,  pL  70.  cites  15  £.  4. 8.  Per 
Littkton. 

16.  In  appeal  agaififi  2,  releafe  of  the  plaintiff'  made  to  the  one  [  354  ] 
^(dlfcioaiei  and  enecutiaw  thereof y  b  no  bar  for  the  other  ;  for  Bf-  Appetl, 
execution  of  one  of  them  is  not  for  all,  for  it  is  feveral  in  it-  s.'c!'ror** 
fclf.    Contra,  in  trefpafs.    Br.  Releafes,  plj  74.  cites  ai  £.  4.  i^  appnl 

72,  everyone 
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l>y  reconpeoce  by  one,  yet  no  recoinpcncc  fervcs  for  a  life  loft.    Jcnk.  137.  pL  8t«  ckctii  H.  4. 

>6.  &21  R.  3.  ^. Jcnk.  165.  pi.  18. 

In  appeal  tfftfiify?  accejary  and  principal  there  is  no  privity,  nor  (hall  releafe  to  the  one  Stn9 
wcothcr.    Br.  Attaint,  pi.  91.  cites  13  E.  4.  1. 

17.  If  the  ^ffetfir  makes  a  kafefor  Me^  and  the  leffee  tnfeojfs  2f 
and  the  difeifee  nleafes  to  one  of  the  feoffees,  this  Sbili  bar  the 
difieifor  \  but  yet  he  ihall  not  hold  his  companion  out.  Co.  Litt. 

a??.' 

iS,  Where  feveral  perfon^  enter  into  feveral  covetianU  in  the 
Jem  deed^  %  releafe  to  one  of  the  covenantors  will  not  difcharge 
the  others.  See  Cro.  £.  408. 47a.  (bis)  pU  %%•  546.  Hill.  spEliz^ 
C  B.  Matthewfon  v.  Lydiat« 

19.  If  trefpafs  be  brought  againft  3,  and  judgment  is  given 
^ainft  one»  and  the  plaintiff  enters  a  noli  profequi  againft  the 
^her  a  %  if  the  noli  profequi  had  been  before  judgment,  it  had 
difcharged  the  whole  a£tion»  The  fame  if  judgment  had  been 
againft  all  3,  and  the  pbintiff'had  entered  noli  profequi  againft 
^  a$  for  nonfuit,  or  releafe,  or  other  difcharge  of  one,  dif- 
dMTges  the  reft.  Hob,  70,  pU  81.  Hill.  11  Jac.  B.  R.  Parker 
?•  Lawrence  &,  al. 

ao.  Where  a  lien  is  joint  or  feveral  at  eleBion  of  the  party,  there 
a  releafe  to  one  is  a  releafe  to  both  \  for  the  other  may  plead  it 
tp  debt  againft  him  npon  bond,  8cc.  la  Mod.  55 x.  ia  the  Cafe 
of  Lacy  v«  Kynafton«— incites  Co.  Litt. 

(G/a,  a.)    Enure.     Where  given  to  a  Stranger 
ihall  enure  to  one  that  is  Privy. 

I.  f  F  ^ffei/or  £ee  diffeifedy  and  his  beifisin  hydefcenty  andis  £f 

^  fi£d  hv  E.  and  thc^f^  difetfee  releafes  to  E.  now  -  if  the 

heir  of  die  diffeiibr  re-enters^  he  fnall  take  advantage  of  the  re« 

imk;  and  fa  foa  %Jmifij  between  him  who  has  tkU  of  entfy, 

Ec  a  »  emJ-- 
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and  him  who  has  right  of  entry.  Br.  Releafes,  pi,  46.  citef  9  H,  7. 

2.  In  /^i/  ago>inJi  the  heir  he  may  plead  a  releafe  made  /s  ^k 
executors.  Br.  Relcafe%  pU  25.  cites  14  H.  8.  4.  Per  Fitzher^ 
bert  J. 

3*  A  A0/u/  was  conditioned,  that  if  J.  S.Jbeuld  become  an  ep- 
prentice  to^the  obUgee^  and  tranfport  his  goods  beyond  fea,  and 
make  a  good  return  of  them  ;  attd  Jbould  make  account  thereof 
andpajthe  money  00  fuch  account  within  (iich  a  time,  that  tiieni 
&c.  The  obligee  releafed  to  the  apprentice.  Per  tot.  Cur.  The 
obligation  is  faved  by  this  releafe  if  the  releafe  was  made  before 
any  forfeiture;  but otherwife,  if  made  after)  for  then  fochie* 
leafe  to  the  apprentice  did  not  difpenfe  with  the  bond  made  bf 
the  obligor  (who  was  a  ftranger  to  the  releafe),  becaufe  an  obli- 
gation once  forfeited  cannot  be  faved  by  any  a£l  or  releafe  nude 
or  done  to  a  ftranger.  3  Le.  45.  pl«  65.  Mich.  15  Eliz.  C.& 
Anon. 

[  355  ]  (^*  ^'  ^\     ^^  ^^  ^^^*  ^^  ^^  ^^  ^^^  Eftate.  In  what 

Cafes  it  Ihall  enure  ttf  another^  who  is/>r  rf another 

MJiate.. 

■  • 

X*  Y  F  there  be  lord  mefne  and  tenant^  ixii  the  mefne  grants  tbi 
*  mefnalty  to  one  for  terni  of  lift ^  and  after  the  lord  rdeafa  to 
the  tenant  of  the  land  all  the  right  Hifbich  he  hath  in*  the  land,  there 
the  mefnalty  is  entinB\  for  the  fervices  which  the  meihe  has,  fhaO 
be  in  refpe£t  of  the  fervices  which  he  does  over  to  the  chief  lord» 
yet  the  tenant  for  life  fhall  have  the  fervices  for  his  life.  Per 
Babb  Ch.  J.  Qusere  inde  \  and  fo  fee  releafe  between  the  lordl 
and  the. tenant  extinguiflies  the  mefnalty.  But  it  feonsthatif 
there  be  any  furpliis,  he  fhall  have  it.  Br.  Releafes,  ph  20b 
cites  8  H.  6.  24. 

2.  Inpraclpe  quod  reddat,  if  the  tenant  vouches^  the  vMsr&r 
inay  plead  releafe  made  to  the  tenant  after  the  laft  continuance 
Jc  e  convcrfo.  Per  Yaxley  and  Brian.  Br.  Releafcs,  [d.  46, 
cites  9  H.  7.  25. 

3.  And  in  contra  formam  collationis  by  the  founder,  thtfofte 
may  plead  releafe  ptade  to  the  abboty  in  fcire  facias  brought  againfr 
him.    Br.  ReleafeS|  pL  46.  cites  9  H.  7#  25. 

4.  If  a  man  hasM  rent^charge  out  of  the  land  of  a  feme  covert f  and 
A.      releafes  to  the  haron  all  the  right  which  he  ha«  in  the-  land  to  ck^ 

heirs  of  the  baron,  yet  this  fhall  enure  to  the  feme  and  her,heirs\  for 

this  fhall  enure  by  way  of  extinguiihment.    Per  Port,  quaere* 

Br.  Releafes,  pi.  25*  cites  14  H.  8.  4. 

If  the  ktir        $•  Regularly  it  holds  true,  that  when  a  naked  right  of  land  is 

of  the  iif'     releafed  to  one  that  has  jus  poffefftonis^  and  amther  by  a  tnefne  title 

'^/hi^fh^   recovers  the  land  from  him,  the  right  of  polTeffion  ihaU  draw  lU 

hdifeifedby  naked  right  with  it^  and  ihall  not  leave  aright  in  him  to  witoDi 

^aadUM  the  releafe  is  laadc.    Co.  Litt*  966.  9* 
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«id  tk  i/^V^f  rtlntfu  h  A,  now  A.  his  the  mere  rl^bt  to  the  lind.  Co.  LitL  t66.  %,'~^BiU 
if  the  iJrrr  of  the  diUeifor  (fiters  into  the  land,  tf»^  *'<§'*»*'  '*'  P^^^J'^t  that  fliall  draw  with  it  the 
mrre  right  to  the  land,  and  fhall  not  regain  the  pbucffion  only,  and  leave  the  mere  right  in  A. 
iut  by  the  lecootinoancc  of  the  poflfefllon  the  mere  right  it  therewith  veiled  in  the  heir  of  the  dif* 

fcifor,    Co.  Litt.  t€6.  a. But  if  the  donee  in  taildifc^ntinuti  injee,  now  the  reveriion  of  the 

donor  is  tcrntd  to  a  naked  right,  and  if  the  donee  reUitfcs  to  the  dif-orMnvee^  air^diet,  and  the  ijfut 
» taif  recovers  the  land  againft  the  difcontinuee,  he  (hall  leave  the  revcrf:on  in  the  diicoQtinuee  s 
fertheifTue  in  tail  can  recover  but  the  eftate  tail  only,  and  by  confcquence  muil  feeive  the  rewrftcn 
in  the  iifccntinuie  i  for  the  donor  cannot  have  it  againft  his  reieafe.  Co.  I.itt.  266.  a.  •'But  i£ 
the  djjtife  enters  upon  the  heir  of  the  dijjfifor^  and  enftoffs  A.  in  fee,  and  the  heir  of  the  diifeifor 
rtcners  the  whol«  eftatej  th^t  flail  draw  With  it  the  mere  right,  ^d  leave  nothing  in  the  feoffee. 
Co.  Litt.  166.  a, 

(H.  a)    III  what  Cafes  a  Rclcafc  of  Part  fliall  1^6l^ 

enure  to  the  other  Part.  '   "^  ^ 

Sec  Trror. 

[I.  |F  A.  be  hound  in  ajiatnte  of  .loool.  to  B.  and  B.  makes  a  Cro;E.i8a. 
^  defeafancey  thatifA.pays  to  him  icoA  fl/Eaftcr,  and  1 00/.  Pafch.  3a  * 
/rf  another  day,  then  the  ftatute^//*f  w</,  and  after -^.  pays  ^liz.  B.  R. 
looL  to  B.  who  makes  a  difchar^e  by  deed^  by  thefe  words,  /  And.  a^c. 
hove  received  100/.  party  Isfc^  tffivhtch  I  hav€  ds/chargedy  reUafed^  Mich.  3a  & 
oni  acquitted  the  find  A.    This  difcharge  W  reieafe  of  this  part  33  El«^ 
»  not  any  reieafe  of  the  refidue.     M.  37  El.  B.  R.  between  ^c*. 
CqcI  and  Boom  adjudged  and  affirmed  in  a  writ  of  error.] 

[2-  If  A.  be  bound  to  B,  in  an  obligation  of^^/^L  whereof  the 
condition  is  fir  payment  of  200/,  and  the  obligation  v&  forfeited^ 
wd  then  the  obligee  releafes  to  the  obligor  300/,  pareel  of  the  ^  356  ] 
400A  by  thefe  words,  remife,  reieafe,  and  acquit;  this  is  a 
good  releafi?  of  this  parcel,  and  ihall  not  reieafe  all  the  obligation. 
r.  10  Car,  B.  R.  between  Barkley  and  Paries  adjudged  upon  a 
demurrer,  per  Curiam.  Intratur  P.  9  Car.  Rot.  262.  And 
the  Court  faid  that  a  man  may  reieafe  part  of  a  rent  ijftdng  out  of 
landf  without  releafhig  all.") 

.  [3.  If  A.  in  eonfideration  (hat  ^.Jball  marry  C,  his  daugbterypro* 
^ks  to  pay  100/.  to  B,  at  certain  days  i  and  further  to  give  himfo 
fwehas  be  jbould  after  give  to  any  of  his  other  daughters y  accounting 
the  faid  100/.  therein  \  and  B.  marries  C.  accordingly,  and  after 
A  releafes  by  deed  to  A.  the  faid  promife  as  to  the  faid  lOcL  and 
2kerA.  gives  200/.  to  another  daughter ,  and  then  B.  releafes  all 
promifes  touching  the  faid  100  L  yet  this  does  not  reieafe  the  pro- 
4iufe  as  to  the  increafe  of  the  portion,  fcilicet,  the  other  looL 
vhich  he  gave  over  and  above  the  faid  lool.  Mich.  14  Car. 
B.  R.  between  Warren  andCarr  adjudged  in  writ  of  error  upon 
fttch  judgment  in  B.  upon  demurrer.  Intratur.  Tr.  14  Car. 
Rot.  216.] 

4*  ZiOrd  may  reieafe  to  the  tenant  parcel  cf  the  fervices^  and  yet  Co.  R.  oa 
Ae  reft  remain.    Per  Hank,  quod  non  negatur  j  quod  nota.  J^"^/^^^ 
A'.Rdeafesj  pK  13.  cites  14  H.  4.  7*  S.C.' 

5.  If  a  Icafc  be  upon  cwdition  that  leffeefballphw  3  acres  every 

yar^  if  the  leflbr  difcharges  him  of  pUwing  one  or  two  of  the 

acres^  yet  he  ihall  plow  the  reft.    Per  Periam  J.  Mo.  205*  cites 

4H.7.6. 

.  Sea  6.  If 
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Co.  R.  oa       6.  If  a  man  has  a  rttO^harge  of  20s.  he  may  releafe  10s.  to 

''"^ '''       the  tenant  of  the  land,  and  rdTcrve  the  other  los.  for  he  deals 

only  with  what  is  his  own,  viz.  the  rent,  and  deals  not  with  the 

land  as  in  the  cafe  oi purchafe  of  part;  or  if  fuch  grant  be  to 

J.S.  and  the  tenant  attorns^  by  this  the  rent-charge  is  divided. 

Co.  Litt.  148.  a«  ' 

Mo.  413.  7.  There  is  a  difference  between  a  chofe  en  aBion  and  a  chofc 

fnd^ent  *    '^  ^'^^ »  ^^^  ^^^  cannot  be  divided,  but  the  other  may ;  as  if  a 

was'rcvcrf-  ^jjff^ifif  of  20  acres  relcafc  all  his  right  in  5  acres,  this  does  not 

ed  for  tiii«    extinguifli  all  his  right  in  the  refidue,  but  in  the  5  acres  only; 

bui^u^*/'  but  of  a  chofe  en  aSion,  which  is  merely  entire,  no  apportion- 

-* If  a  mart   mcnt  Can  be.     Arg.  Owen.    21.   37  Eliz.  B.  R.    in  Cafe  of 

be  di/iifid   Wright  V.  the  Mayor  of  Wickham. 

^2  acres,     .      .   ^        .  ^ 

he  mayrdcafc  his  right  in  tneoithcm,  and  yet  enter  into  the  other.    Co.  Litt,  174.  a. " 

erne  has  an  adlion  to  the  land,  and  he  fufpcnds  or  rXtingui flics  it  :n  parcel,  it  i«  cxtind  for  the 
whole ;  bat  if  he  has  right  to  the  land,  he  may  rclrafe  or  fufpcfid  it  in  part,  and  it  lemainsgood 
for  the  refidue.     Mo.  413.  pi  569.  Trin.  37  £liz.  Wright  v.  the  Mayor,  &c.  of  Wickhan. 

8.  If  a  recovery  be  agalnft  A.  for  20  acre$,  and  A.  releafcsa/7 
errors  for  one  acre^  he  ihall  not  have  error  for  any  \  for  the  re- 
cord IS  intire.    Per  Chamberlain  Joft.  Psilm.  247.  Mich*  19  J^c. 
B.  R.  in  Cafe  of  Darcy  v.  Jackfon^  cites  the  Ciie  of  Wright  t. 
the  Mayor,  &c.  of  Wickham. 
If  a  man         p.  When  execution  u  had  of  ^o  acres^  by  rdeale  of  one  acKi 
merest ex"   *^  execution  is  gone^  and  is  a  difcharge  of  land  and  body. 
ecution,  and  Arg.  And.  266.  in  the  Cafe  of  Linacre  v.  Rhodes. 

be  releafes 

•te,  it  enum  to  both  ;  per  Richard fr>n,  bat  Harvey  contra.  HeL  79.  Hill  3  Car.  C  B.  inCA 
of  Wi^gous  V.  Darcey.  So  whrre  a  man  h^djudgmati  to  recover  150L  and  rcleafea  toL  «f 

it,  and  after  fued  execution,  the  othrr  brought  an  audita  qocrela  upon  the  releafe,  and  defeated 
the  execution ;  but  where  the  apportionment  is  by  a£l  in  Uw|  it  ii  othcrwife.  Arg.  Owen  li.  in 
Wright's  Cafe. 

Id.  When  a  man  has  diverfe  means  to  come  to  his  right,  he 

may  releafe  one^  and  yet  take  advantage  ff  the  other.     8  Rep.  152. 

in  Altham's  Cafe. 

J3^«P»  ^5-       1 1.  If  a  man  has  common  in  100  acres,  hy  a  rdeaft  of  hisrigbt 

nois  p.  —  ^^  common  in  one  acre^  kis  whole  right  is  extingoiihed*  BrawnL 

•  2  Brownl.  1 80.  Morfc  V.  Welb. 

597.  s.  c. 

but  not  S.  P.  -        In  cafe  of  ooimnon  of /i^vre,  common  of  efaversy  and  mU  ikimgs  Mgmfjft^ 

mon  right,  t)ie  grantee  may  relcafc  parcel  of  them  to  the  tenant  of  the  land. 

•C  357  ]  (I.  a)     In  what  Cafes  a  Relcafc  of  one  Thing  fliafl 

enure  to  another  \^Tbmg\. 

v^%\c^  [i.  JF  a  man  levies  afintdi  certain  land^  emd  efUr  erim  i^ 
Lmo.'  413.  A«^  of  the  land,  and  makes  fecfj^mut  th«reof»  nhkh  ■  * 

5.  C— Ow.  releafe  in  law  of  his  nvrit  of  erroTy  to  revirfi  thefim  asttHty 
Per  Cw '  ^  ^^^^  ^^^  ^^  releafe  h»  writ  of  «rrov  for  the  refidne.  Mi 
And  they    3^>  39  B.  B.  R.  betweca.Jirri;g:*/  and  the  M^pr  ^WMtm^ 
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per  Curiam.  Tr.  sJa.  B.  R.  between  Wright  and  Jennings,  ^  tl^^t 
.Curiam.  Prtetcr  Tanfield.}  •    '  twerofuf- 

pcnfion  .nd  cxting^tka^t ;  for  pcndvmure  if  be  fufpend  hi.  »^"  »  »  "y*""        "^ 
JiiDc,  thu  U  a  Micuioa  to  ill  i  but  .xtingailhmait  of  part  i.  .  bar  to  that  put  onJy. 

[2  If  the  otrtgar  tal^s  from  the  obligee  thr  Mgation  nuitbfirct, 
and  after  the  obligee  relcafes  to  him  all  debu,  this  relcafes  the 
aaien  oftrefpafs  alfo ;  for  in  the  trcfpafs  he  fliould  recover  the 
value  of  the  debt.    49E.3. 13.  b.] 

T-i.  If  two  deliver  an  obligation  in  which  oneu  bound,  tnto  an  tn- 
different  hand,  if  the  obligee  releafes  all  debts,  thb  wiU  bar  him 
<A  detinue  when  the  obligee  comes  by  gamilhmcnt.  49  ii.  3*  *3* 
•b.  Dubitatur.  iH.  4. 16.  Admitted.]  .    r     ■   ,    ka^kI 

[4.  If  the  brd  releafes  to  his  tenant  the  difirefs  for  thefervtces,  K  Ae«  I- 

yet  the  ferviccs  remain,     i  H.  4.  i.  b.  3-  b.]  ^  nam,  «id 

thc< 

Fines 

iind,  hu  reigniory  U  gone. 

C<k>per  V.  Elgar. 

r5.  So  if  ht  grants  in  fee  that  he  will  not  difirain.    1  H.  4.  I.  b. 

^\6.  &  if  he  holds  by  homage,  fealty,  and  rent,  and  the  lord 
grants  that  hfjball  not  do  fealty,  yet  the  refidue  remains,    i  H.  4. 

I   h  I 
'\n.  \i  z  Toaiihmgs  appeal  of  maihem,  and  after  releafes /^tfc- 

tim,  this  releafe  Ihall  bar  him  to  have  an  aBion  of  battery  ot  the 

fame  battery.    43  Aff.  39."],  ,     ,     ^  u^  ™»- 

[8.  If  tUffeifee  releafes  to  Meifor  all  ttBtons  perfonal,  yet  he  may 

«rt«- into  the  land.     i9Afl.3]  t    t.„, 

Co.  If  a  rent^harge  iflues  ««/  rfz  acres  of  land,  and  he  who  has 
the  iwt  releafes  all  hie  right  in  en*  acre,  the  rent  is  all  extinft  i  J^|j^ 
becaiife  aU  iflues  out  of  every  part,  and  it  cannot  be  apportionea.  -^  .^  ^^ 
21 E.  3.  58.  b.  34  Afl".  15.  per  Thorpe.  '■^fr'Tx 

.     .       ■         .1    J  J        ;-«/; /■/■*«»«  of  ihe  rent*  «•««»«<««'■  a"/"'"' '•'** 

/er«rf  .A**  «  ^^/'>  ^^'^  ^  '/"^"i  ^'"^^r"* '  S^t  ii^  n^  dttS^  th«  whole  «nt.    Br. 
reji4ue,zx^  well,  quod  note ;  for  the  iclcafc  of  part  doct  not  detet»«-  u 

Ai&ft«  pL  488.  cites  9  £.  3.  8.  ' 

,  o.  If  a  amufor  qfaflatute  merchant  be  in  execution,  -"jf*^  f««^ 
alfo,  and  the  conu^e  releafes  to  him  all  debts,  this  ihall  drfchargc 
tL  execution ;  for  the  debt  was  the  caufc  of  f  «""°°'J«J^°f  *J 
continuance  of  it,  tUl  the  debt  was  fatbfied,  and  therefore  «^ 
fattU  eaufa  cefat  eftffus.    Co.  Litt.  76.  a.  ^w:-.*ton 

"^    , ,.  A  reieafe  of  i  condition  U  w^  a  releafe  of  the  obbgation. 
12  Mod.  93.  in  Cafe  of  Cage  and  Afton. 
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(K.  a)     How   it  Ihall  enure;    In  what  Cafes 
Jointly 9  and  in  what  Severally. 

[i.  |F  a  man  rdeafes  to  two  all  ailions  quas  eonjunSim  kid 
^Soif^Ji  them^  this  ihall  enure  only  jointly.     19  H,  6. 4.J 

Severally. 

Br.  Cram,  [2.  If  a  man  rclcafes  to  J.  S.  and  J.  2).  all  oBicfis  which  he  hof 
^\Jl^n  ogiunfl  theniy  or  other  oftbem^  this  ihadl  enure  fcvcrally  as  wdl  at 
—Br,  Re-    jomtly.     19  H.  6. 4.J 

•leafits,  pi. 

fti.  citcft  S.  C.  Rclcafe  to  two  cnuret  to  joint  andjivend  Mms.    IM,  161.  ta  McrMili 

■Cikf  cites  a  R.  3.  IS.  ' 

Br.  Jomtc        [3-  If  a  njan  rcleafcs  to  J.  S.  and  J.  D.  all  oBiotUy  fiats^  afd 

^^^i,^'  demands  nvhich  he  has  azalnfi  them^  vel  eorum  aheneau  this  fliall 

S.  c enure  feverally  as  well  as  jomtly,  and  ihall  difcharg^  all,  &c. 

s.  P.  So  if  which  he  has  againfl  any  of  them,     xo  H.  6.  4.  Curia.!    * 

1  have  writ  °  /  ^  -r  j 

of  trtj^aji  agahR  cme^  and  an  a£Bon  of  debt  againji  dnother*  and  an  adion  of  trt^fs  ogahJihtAf 
thfm,  and  1  rekajfe  onto  thvm  aUaBidnSyfuits^  and  dem^nds^  oiue  verfin  cot  Tdcoivm  akenMi 
habeo,  &c.  .Thii  Qiall  ferve  alt  tliofe  adlionsi  Quod  nou ;  for  it  two  have  ftoodf  in  coBunoit  h^ 
give  unto  me  omnimodo  bona  fua,  thereby  pau  all  the  goods  which  they  nave  In  commoai  aai 
mlfo  all  the  goods  which  they  have  feverally,  and  the  words  ct  eonim  •hertim  are  only  fiirplBUgCk 
Br.  Rclcafes,-  pL  ti.  cites  19  H.  6. 3.  &  C. 

Br.  Done,        [4.  So  would  it  be  if  the  words  {vet  ior$an  al$ervm)wtrt.  md  ^ 

M  ■        I  Br.  Rclcafes,  pi,  st.  cites  19  H.  6. 3.  5.  C» 

See  (A.  ■)  [;.  If  a  man  makes  a  releeft  tp  another  hj  nanu  rfj*  &  imv 
^'  ^*  eistoTy  this  ihall  releafe  all  actions  which  he  has  in  mi  own  right 

as  well  as  thofe  which  he  has  as  executor.     19  H.  6,  4.] 

In  Modum  recipientis. 

.  Br.  Jotntr.       If  6.  If  a  rde^fe  be  made  to  3  tenat^s  in  common  ojland^  th^ 
r/sTcf  fl»aU  enure  to  them  in  ciwmnon,  according  to  their  fcveral  5mc 

«.Br.   Re-    rCltS*      Xp  Xt.  O.  4.  b.] 
lcafe,pl.  21. 

tX  2?  p'        7-  ^  ^  ^^^  irefpafs  againfl  N.  and  after  I  releafe  unto  Urn  ami 

'  JF.S.  I  ihall  be  barred  againil  N.     Per  Newton  quod  coDcedi* 
tur*    Br.  Releaies,  pL  21.  cites  19  H.  6.  3. 
A  Rep.  7-         8.  A  releafe  of  all  a£Uons,  which  the  reUefir  h&A  ageing  £b 

^at  m  thia  ^^^^fi^  ^^  another  %  this  releafeth  only  the  anions  whkh  he  had 

cafe  nou  againil  the  releafee,  becaufe  the  deed  ihall  be  conifarued  moft 

withftand^  bencpcially  for  him  to  whom  it  was  made.    3  NdC  Abr«  7^ 

jo^  wds,  pl'  3t  a^«  S  Rq>-  7:  fa  JiAkcVindham's  Cafe. 


A  aaioM  wluch  the  itfetfor  liat  •gunft  the  rtktieerolely  [fepwatply  ina  dUktaaiy]  trerdeafed, 
WoAbencfidally  for  him  to  whom  the  rclcafc  i^  made,  and  mod  ftroogly  a^ii^ft  hina  who  roakef 
it;  aod  that  joint  words  of  panics  (hall  be  uken,  in  fomc  cafies  by  conftniAion  of  law,  refpec* 
tivcly  ttd  feveraUy.— — *Aad  agreeable  to  this  is  9  E.  4.  41.  cited  by  Brooke  tit.  Rckafes,  pi  29. 

*(La)  T^o  tenant  for  Life  ^  where  it  (halj  ^iwir^ /? 
kirn  in  Reverjion  Qr  Remainder. 

!•  TN  affife^  the  tenant  pleaded  releaje  vuth  warranty  of  the  «»- 
J[  ceftor  rf  the  plaintiff  whofe  heir  pe  is  to  one,  que  e/late  he  has 
t9  Mm  and  bit  heirs ^  judgment,  &c.  and  the  plaintiff faid  that  he  ta 
Vfiom  the  releafe  ivaj  made,  war  tenant  for  life,  the  remainder  in  tail' 
te  the  plaintiff y  and  that  the  tetiant  for  life,  who  got  the  releafe^ 
isdead^  and  he  entered  as  in  his  retnavider,  and  fo  the  warranty  der 
iermned  \  and  th^  tenant  fcdd  that  the  remainder  in  fee  for  deftmltef 
ifue  of  the  plaintiff  was  to  the  tenant  for  lifi,  and  ms  heirs  \  et  noa 
Allocatur  ^  but  the  opmion  of  the  Court  held  contra,  and  the 
Xp&n  Teems  to  be  inalxnuch  as  that  wh*ch  is  reieafed  fhall  enurf 
to  911  the  eftates,  and  the  warranty  is  determined  by  the  death 
9f  d^  tenant  for  life;  for  the  warranty  cannot  enlarge  the 
efiate  of  the  party,  nor  fhaU  enure  to  the  rent.  Br.  Rdeafes, 
pL6.  cites  44  E.  3.  io» 

2»  If  difleifbr  makes  a  releafe  to  one  fhr  bis  life,  remainder  ib  If  a  ilijeifir 
mtber  in  fee,  if  diffcifee  releafes  to  tenant  f^r  life  all  his  right,  &c.  ~^« » '^ 
this  rdeaie  ihall  eoure  as  well  to  him  in  remainder  as  to  tenant  for  SIffnfu  re- 
life;  becaufc  the  tenant  for  life  comes  to  hb  eftate  by  courfe  of  UfJ^s alihis 
law,  and  therefore  this  (hall  enure  by  way  of  extinguiihment  of  ^|^  ''j||J^ 
the  right  of  relefibr,  &c.  and  by  this  releafe  tenant  for  life  hath  racaVe  ihat( 
Txp  greater  eftate  than  he  had  before  the  releafe  made  him»  and  ^ure  to 
the  right  of  releffor  is  altogether  extinA  j  aod  Inafmuch  as  this  JUJJJ^jJ* 
itieafe  cannot  enlarge  the  eftate  of  tenant  for  liie,  it  is  reafbn  that  aibdt  they 
tjiis  tclcafe  Ihall  enure  to  him  in  rem^^mder.  &c.  Litt.  S.  3q8.      *»»vc  fcverai 

litL  275.  b.  ■  Bmtii  a  diffeifar  makes  a  Uafejor  Uft^  the  remdinder  in  fee,  albeit  they  to  fome 
purpofes  arc  as  one  tenant  in  Jaw,  yd  if  the  dijeifie  rtUafis  ail  Mans  /#  tie  Unanifcr  life  after  the 
dcatJi  of  the  tenant  for  life  he  in  the  remainder  (hall  not  uke  benefit  of  this  releafe ;  for  it  extends 

•aiy  to  the  tenant  for  life.     Co-  Lilt.  975.  b. S*  if  the  diffeifor  makes'  a  leafefor  life,  and  the 

^ftUee  releafis  all  anions  to  the  lejee,  this  enures  not  to  him  in  toereveriioas  fo  a  difertace  betweea 
f  fcteaiie  e/righa  aod  ffoQians.    Co.  Litt.  ^75.  b» 

3.  Where  a  releafe  is  made  to  tenant  for  Ufe  in  tail,  this  ihall 
enure  to  them  in  reversion,  or  to  them  in  remainder,  as  well  as 
to  the  tenant  of  the  freehold }  and  they  ihall  have  as  great  ad* 
vantage  thereof  if  they  can  ihew  it.    Litt.  S.  453* 

4*  If  there  be  lord  and  tenant  and  the  tenant  nwdtes  a  leafefor  lift 
the  remainder  in  fee  if  the  lord  releafes  to  the  tenant Jir  life,  the  rent 
is  wholly  extinguiihed,  and  he  in  the  remainder  ihall  take  bene* 
&  thereof.     Co.  Litt*  279.  b. 

5.  &whentheMr£/'dr<^^r^f/i£^^,andthei£j^S^i»ai«r 

a  itafefxfr  life,  the  rem^pnder  in  fie,  if  the  Jlrfi  diffnfee  releeJits  to  the 

ienasstfor  life,  this  is  iaid  to  enure  by  way  of  extinguiihmenty 

(decade  it  ihall  eonrc  to  him  in  tbe  remadadcri  who  is  a  ftrangei^ 
^      -    •'.  ,      t« 
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to  the rekafe,  and  yet  in  truth  the  right  is  not  cxtm^  biEtibP 
lows  the  pofleffion.    Co.  Litt.  279^  b. 

6.  It  tixcja^ir  upon  condition  makes  a  leafejor  life  the  renmnier 
in  fee;  iixhc  feoffor  releafes  the  condition  io  the  lejfeefar  lifej  it  ihall 
ecore  to  htm  in  remainder^  as  well  as  in  the  cafe  of  the  ri{^  or 
of  a  rent,  &c.     Co.  Litt,  297.  b» 

7.  1(2.  feme  dijffirforefs  make  afwffktent  in  fie  to  the  f^  ^  A. fie!" 
life^.  and  after  to  the  ufr  cfherfdf  in  taily  and  the  remainiir  to  the 
me  of  B*  infee^  and  then  takes  bujhand  the  SJeifeey  and  be  irduffa 
H  her  all  bis  right.  This  (hall  ennre  to  B.  and  to  his  own  wife 
>lfo  \  for  by  Lttt)etonHi  rule  it  muft  enure  to  all  in  the  remainder; 
Co.  Litt.  297.  fak 

[  3^0  ]  (M.  a)      Tp  Revcrfioncr  or    Remainder-Man, 

Where  it  ihall  enure  to  Tenant  for  Life* 

S.  p.    Be-    I.  |j»  VERT  rclcafe  made  to  him  tvbich  has  a  reverfim  orsr^ 

b  "LtS!  fMinder  indeed^  fliaH  aid  him  who  has  the  freehold,  as  wcfl 

10  Rep.  93.  as  him  to  whom  the  reteafe  was  made,  if  the  tenant  hath  the 

in  Dr.  Ley-  releafe  in  his  hand  to  plead.    Litt.  S.  552. 

Saia^"^       a.  If  2  diffeifors  be,  and  they  iwiil^  41  leafefir  Rfe,  and  Hbtif 

fiifee  releafes  tooneofthem^  this  fhall  enure  to  them  both,  and  to 

the  benefit  of  the  Icffcc  for  life  alfo ;  for  he  cannot  by  the  rdeafe 

have  the  fok  pofleffion  and  cftate ;  for  part  of  the  efiate  is  In 

another.    Co.  litt.  276.  a. 

J*f  •  a)    (N.  a)    "To  one  Diftifor.     Enure  How.     By  wy 

of  Entry  and  Feoffment  • 

I.  CfWO  diffeifors  are,  and  the  Sffeifee  reUefes  to  one  t^  Aem 

^   npon  eowBioii^  now  be  to  whom  the  releafe  is  made  ftdl 

hold  his  companion  out ;  hitjfzftxrwzrds  the  eon£Aon  te  kokm^ 

they  are  jointenants  again.    Co.  R.  on  Fines,  6.  cites  17  Aff. 

Jwifoiy  2.  U  $fy  tenant  pajs  my  rent  to  2y9Xid  I  releafe  to  the  me  <£lixm^ 

!^r" /j^i   this  rclcafe  ihall  veft  the  whole  rent  in  him  to  whom  the  letafc 

ttapnger  is  made.    Co.  R.  on  Fines,  6.  cites  18  Afl". 

fir  th  rent 
MM  «««<  cf^ffrnment,  a  ic3eafe  to  Ueftmsger  it  utteily  void.    Co.  R.  cm  riact  <• 


•Br,  Aid,pL  2-  Where  there  are  2  eoparcemrs^  and  the  o»ii  enUrsistheBim 
SJc."^*  the  name  ^  hUhj  and  the  other  rekafet  to  her^  this  comtenraas 
entry  and  feofibient ;  for  iiich  entry  makes  die  other  coparcenor 
fcifcd  whhher»  and  there  the  entry  of  the  one  in  feA  manner 
is  the  entry  of  both,  and  the  feifinof  the  oneis.the  feifin  of  tte 
others  and^<Mtf^i%  inAH't theoOiHi^s inadlk  ctaiim^^hm^ 
Jelf,  there  if  the  otbtr  rekafes,  it  is  bat  cmly  an  exdngnifliBiait 
of  right,  and  no  feifin  in  the  otW,  who  did  noC  cuter,  fir* 
£ntieCong.  PL30.  dta  2i£«  }•  27*  .    .     ^ 

4-  iWw/i 


4.  Itdiafebj  him  who  has  entry  lawful,  is  not  always  as  an  entry  -^  wh^re  a 
mdji^fi^.    Br.  Rdcafe,  p>.  24.  ^^^  f^ 

Hie  dffttfir  inffitfs  B,  who  injeoffs  C  with  warranty^  and  ajlji  is  irwght  againfi  C,  it  is  no  pica,  that 
^frfiijtx^t  Has  rtUafidto  tht  fecondfnjte  Unant  in  ajkft  all  his  Tight!  for  this  does  not  coun- 
tmratlenUy  and  fieoiFmcnt  to  toH  the  warranty ;  forthe^^^  pofficjion  continue.     Br.  Releafet,  pi. 

tf  citri  21  H*  &  41.  &  as  H.  6.  a2 Soiia  mAngrants  «  r.nt'ChArge\  it  it  nopUa^  iJ^  he  vms 

hhS/tifa  M  tht  time  of  ike  gijt^  and  the  dijf'tfee  had  rdeafed  to  him  aU  hts  right  f  quod  Newton^ 

mm,  and -Afcue  J.  concefierunt     Ibid. for  Per  Akhc,  there  t«  a  diver Rty  where  the  diC 

fei{ee  rdcafcs  to  one  ichc  is  iji  h  t'tUy  and  where  he  relcafes  to  one  who  is  in  witkaiu  iitie^  Ibid.— 
j4s  if  ta$ipifi  me^  and  I  releafe  to  one^  he  Iball  be  adjudged  to  be  in  by  me  of  the  whole,  and 
Ihall  hold  hit  companion  out.     Ibid. 

5.  In  all  cafes  when  a  man  is  in  of  fitch  e/late^  to  which  a  war'"  Atid  there- 

Smay  he  annexed  at  the  time  of  creation  of  the  efiate ;  if  the  re-  Jj^j^j*,!^ 
be  made  to  fuch  eftate>  fuch  releafe  fhall  not  enure  byway  ^^^  y^^ 
of  entry  and  feoffment;  for  this  is  the  reafon  of  the  diverfity  if  the  die 
pot  by  Littleton,  fc.    When  the  diffeifor  infeoflfs  2,  if  the  dif-  ^^^l^^^^^ 
fofee  rdeafis  to  one  of  th^m  he  fhall  hold  his  companion  out ;  ment  in  fee 
the  reafon  is,  for  the  poffibility  of  the  warranty ;  for  if  this  fliafi  with  war- 
emirc  by  way  of  entry  and  feoffment,  it  ihall  deftroy  the  war-  [   3^'   3 
ranty,  wkkh  was  much  favoured  in  ancient  books.     Co.  R.  on  r*^'^!  °'". 

xf      ^      *  t^  ■  ^  »  T»    ^  had  given  m 

JTines  6^  eites  21  H.  6.  41.  &  22  H»  6.  22.  fraukmar. 

riageiwhicfi 
iinpliei  a  U'arranty,  the  dtfletfee  could  not  have  entered  upon  him  for  falvation  Of  the  warranty, 
at  u  held  in  i  Ail.  13.  27  AiT.  31.  99  Aflf.  54.  and  an  ancient  book  in  ao  H.  7.  and  Br.  tiu 
>Affi/ef3t.  Co.  R.  on  Fines  6.— ^v/  iA  all  cafes  when  s  sre  in  merely  ky  iort,  withtfdt  tny  tttU, 
tbd^  [as  Littleton  faid)  a  reieaf-  node  to  the  one /bail  enure  only  to  himf  and  he  (hall  hold  his  com- 
fiaioooat.    Co.  R.  on  Fines  6.  ■  And  there/ore  if  lejfeefor  years  makes  fcojwieni  in  fee  to  »• 

and  after  the  lejfor  rtteafes  to  cneoi  them,  he  to  whom  the  rdeafe  is  made  fhalV  not  hold'  hit  cora^ 

panioA  out,  and  yet  they  are  diircifors.     Co.  R.  on  Fines  6. >-But  if  a  man  mkes  a  feaJifo¥ 

fUti  aad  aficr  \htUJbr  makes  charter  oi  feoftnent  to  a,  and  a  letter  of  attorney  to  the  one  to  niake 
nuryf  who  makes  tt  accordingly ;  and  after  the  U/earekafes  to  §ni  of  them,  he  to  whom  the  re* 
We  if  made  ihall  hold  his  co  npanion  out ;  for  this  puts  the  right  only  to  him  to  whom  the  rew 
Icafe  was  made.    Co.  R.  on  Fine*.  6. 

• 

6-  fTien  the  entry  of  a  man  //  lawful^  and  he  rdeafcs  to  him  ^5'  }^  ^^c 
Who  is  in  by  tort,,  and  without  title,  fuch  releafe  countervails  /fj§jfhcUnd 
entry  and  feoffment.    Br.Releafes,  pi.  92.  cites  Littleton  tit.  jor  urmoj 
lUicaibb  ¥^  >°<i  ^' 

ter  the  lefee 
Miemimfee^  and  the  dijeifee  releafes  to  the  alienee^  then  the  dilleifce  cannot  enter.     Ibid. 

7*  K  a'  £fi^  rileafis  to  one  of  the  dtffetfbrs^  to  ibme  purpofe  Bvt  not  as  u 
ibis  ihall  eniuie  by  way  of  eiltry  and  feoffment,  viz.  As  to  bold  ^^^^-^^rge 
nahtscomfamn.     Co.  Litt.  278*  a-  CTfo/i£ 

the  dideifee 
had  entered  and  infeoffcd  him,  the  rent-charge  had  been  avoided.  Co.  LitL  878.  a.  b.~But  it  is  a 
tertitfndi  wbe&  the  entry  of  a  man  is  congeable,  and  he  reieafies  to  one  who  is  in  by  title,  it  flull 
■Bnarciuifft  by  way  of  entry  and  feoffment,  either  to  avoid  a  condition  with  which  he  accepted 
^  ]andcl|tiyad,.  oe  his  own  grant,  or  to  hold  out  hia  colbpiftikiti.    Co.  Litu  878.  b. 

8.  Ha  fj^  csEhnot  be  out  of  a  releafe  by  the  difleifee ;  for  fuch 
rdeafe  to  nich  purpofe  fhall  not  enure  as  an  entry  and  feoffment, 
Aif^Le.  14)8;  isi'tllc€afeofReadv.Nai£hy  dtnioE.4^5. 


(0.a) 


$6%  Mt^ 

t 

I 

(O.  a)    To  one  DifTcifor*    Enure  (^  bis  Cmfim 

nion. 

fiant  to  fet^  releafe  he  Ihall  have  the  fole  pofieiUon  ana  cftate  m  the  hiMU 
Sr^^T     Litt.S.47». 

9nd  rcletfes ;  f$r  if  tenant  for  life  h  difti/etf  ky  a,  and  h«  relea(es  to  one  of  thein,  thU  ftall  owt 
tp  tkem  b<iUi ;  for  be  lo  wbom  the  rdCetfe  »  made  hat  •  looger  cftate  thaa  he  tliet  vdcdeit  anA 
ibcrcfbre  c^not  enure  to  him  alone,  to  hold  out  hU  companion ;  for  then  (koold  tlie  reiafecaait 
by  way  of  entry  and  grant  of  his  eftatc,  and  conie^ueniiy  the  diffeifor,  (o  whom  the  rdcafe  u 
inade,  fliould  beeomc  tenant  for  Itfe^  and  the  reverfion  revcfted  in  the  leflbr ;  which  fttaaft 
tmixDii^t^pn  and  change  of  ciiate«i  in  this  cafei  the  law  witt  not  faffer*    Co.  Litt.  175.  K 


2»  If  dotiec  ifitai/hc  dijhfed  hy  2^  and  rdeafes  to  one  oft] 
k  ihall  enure  to.them  both*    Qo.  litt.  276.  a^ 
L^hf^        3.  But]£  the  king's  lenatft  JirJjfe he  diffnfedky  2,  aildheit« 
M^bTdi^  ^'^'^  ^^  ^^^  of  them^  he  fh^  hold  out  hiscompanioQ}  ftrdie 
|bi&d  of  an  difleifor  gained  only  tl^o  efUtc  fp(  life.    Co.  Xitt.  276.  a. 

HBi$e  for 

ii&i  inwc  the  reverfipa  ip  the  ^ngcumot  be  devefied.    Q.  Tieat.  of  Ten.  54, 

JwiftcniM       4.  If  tenant  fw  lift  be  diflcifcd  by  2,  and  be  in  the  reveefkneU 

'dtfti^^  ^^f^^^f^  ^ifi  J^i^  ^^  ^  releafe  to  one  of  the  difieifors,  lie  flu&  hoU 
_  dkc  in  '  his  coqiponion  out,  and  yet  it  cannot  enure  by  way  of  entry  and 
?*  ^^^i  feofijnent.    Co.  Litt.  276.  a. 

hf  ruufi  ikeir  fepersl  riikth  tbeii  fcvcral  relcaba  flaall  enure  to  both  the  di^eifen^    C»i.ZJ% 
ftj&n. 

[762  1  (f^^'^^f^  ^ifi.»  4Md he  in  remainder,  join  in  a  rekafi  Hone  difnfar^  he  Ihill  holi 
^  J  out  his  companion ;  becaufe  when  the  poflcflion  ia  notorio^fly  in  theai  bocb,  cadirf 
them  is  capable  of  a  releafe,  and  when  one  haa  obuincd  a  releyfc,  it  makes  hia  poifciSon  ti||hM 
an4  his  holding  out  his  companion  puket  it  immediately  notopousi  that  the  cfttte  is  in  bias 

f.T|e«.<tfTefU63p 


5#  If  2  men  gmn  an  advowfon  hy  ufurpatmn^  and  tbe  f^^  p** 

trpn  releafos  to  one  of  them,  he  fhall  not  hold  oat  his  coinpar 

nion,  but  it  fhall  enure  to  them  both^  for  feeing  their  derk 

came  in  by  admiffion  and  inftitutioO)  which  are  jodadal  aGb» 

they  are  not  merely  in  by  wrong }  for  an  ufuspadon  ihaU  cnfr 

a  remitter^  as  appears  m  F.  N*  B«  13.  (M)  Co.  Iitt«  276*  a. 

^^^^^      6»  If  a  man  be  dtffeifed  hy  two  2  women^  and  osr  of  them  ida 

j^nt'w^^   ^'Hfi^^y  ^^  ^^  4rS^^  r/ife^x  to  the  hujhand^  this  fliall  enure  to 

firs,  and  the  the  advantage  of  both  the  difleifors  \  becaufe  the  bn/hmmd  mm  m 

onctahjkm/.  fi^rofw  doer^  but  in  a  manner  in  by  title*    Co.  Litu  a7d»  a. 

kmd,  and  '  ' 

thcJifiifit  rekafi  ta  ike  aCAer,  (be  ia  fole  fetfed.  and  (ball  bold  out  the  4iii(btt4  m$k  wib    C» 

tkt.  %jt.  a. 

tZ'  ht  ^"^  U  2  dtja/ori  make  aleajifir  year/,  and  the  difleifee  rdeiAi 
^otm^ke  ^  ^^^  of  them,  this  fliall  enure  to  both;  for  by  the  rdeafeht 
baotodoos,  canoot  have  the  Ible  poflcflion.    Co.  Littt  376.  a. 


ttktfte  efiite  it  in  bim  tlone ;  bccmfc  he  cannot  hold  out  Ini  compmion  during  the  coatinaMM 
«(thekafeiorvcars.    G.  Treat,  of  Ten.  54.  ,s       ^ 

^Mtiijkycrshc^  Vkd.  rhty  ii^uff  motkfr^  mduUbkck^  tJUk  for  Hft  tr  hjett  albeit  they 
reimiadiireiiort  to  the  difTeifee,  ac  to  have  an  afltfe  a^nft  them ;  yet  if  he  releafe  to  one  of  them 
he  ihaU  hold  out  hit  oom^aaioD ;  ktumft  thtir  i/Ute  ta  Mr  kndis  Syji»flititi,   Cb.  Litt.  ajt.  a. 

8.  M9rtgagt€  upon  cwidkion^  having  troke  tiiconJiiion,  is  iijftifei 
Vf  2.  The  mortgagor  having  title  of  entry  for  the  conditioa 
bDken^  releafts  /#  the  one  diiTeifor.  Albeit  they  are  in  by  wrongs 
yet  the  releafe  (hall  enure  to  them  both  for  2  caufes^  iftj  they 
are  not  nxnrong  doers  to  the  mortgagor  hut  to  the  mortg^ee^  andby 
Uttleton's  Cafe  it  appears,  that  wrong  is  done  to  him  that  made 
the  releafe.  2dly,  He  that  makes  the  releafe  has  But  a  title  by 
fiarce  of  a  condition.  And  Littleton's  dafe  is  of  a  right*  Oi^ 
Litt.  176.  a. 

9*  If  a  jwtUnants  make  a  leafe  fir  Rfe,  and  after  do  dlffiife  the 
tenant  fir  life^  and  he  rdeafes  to  one  of  them,  he  ihall  hold  out 
Us  companion ;  for  the  diEeifin  was  only  of  an  eftate  for  life* 
Co.  Litt.  276.  a. 

ID.  l£  two  jointenanU  are  £ffitfed  by  two,  and  one  reUafcs  to  om 
of  thenli  he  fliall  not  hold  out  his  companion,  becaufe  he  cannot 
hold  him  out  of  the  whole  \  for  he  has  not  the  whole  right,  and 
to  there  can  be  no  ad  of  notoriety  whereby  the  eftate  may  ap» . 
pear  to  be  i^  one  diiTeifor.    G.  Treat,  of  Ten.  54* 

(P^  a)    To  one  Feoffee  of  a  Diffeifor  enure  to  hi8 

Joint  Feoffee. 

Xm  |F  J^feifor  infeoffs  two,  and  the  dijjeifor  releafis  to  the  one  feoffee  s«  P.  Lttt« 
'^  all  his  rimt ;  this  fliall  enure  to  both,  and  'n  as  an  ex^  ^  ^'*'Z! 
Am^kment  rf^£be  tight.    Br.  Releafes,  pi.  24.  cites  21  H.  6.  41.  ^  ^^ 
aoa  aa  H.  o.  aa.  ingia  bytho 

legal  noto- 
gietf^  ft  feoffiaMBt,  that  mnft  be  deieated  by  an  ad  of  equal  notonety,  before  the  title  can  be 
dtbtted ;  bccanfe  the  feoffment  mull  ftand  good,  as  an  wEt  that  gives  warning  to  all  perfons  in  whom 
alit  htihdd  yMtt  ^  by  ibne  aft  of  equal  ibiennity  it  appeata  that  the  freehold  ia  in  another. 
Q.  Trrt*  of  Ten.  ^i*-— ^«  if  the  HJeifor  mikes  a  iea/e  /or  liftf  and  the  UJee  infeefs  twof  and  ike 
dM&t  rtUtJti  to  om  of  the  £eo0ces,  tlui  Ihall  bar  the  dlfleifor,  hut  yet  he  IhaU  not  hold  hii  com- 
Mnmoub  Co.  !-««.  177.  a.— — Le.96a.  pl'3i9*  Anon.— —-And.  45.  S.  C  MaitiUT. 
•Mvy. 

%,  Where  z  diffii/ir  mates  a  leafe  fir  l^e,  the  remainder  in  fie,  [   36^   ] 
_dl  the  ^^^  rtUafifs  to  the  tenant  fir  life,  or  to  the  remainder'^ 
motif  t^»*  enures  to  them  bothy  becaufe  coining  in  by  feudal  con* 
vsyiaoe  it  camot  be  altered,  unlefs  it  were  defented  by  an  a^ 
tf  eipisa  Mtorktyt^    CTreat^of  Ten.  51152^ 


>     A 


(<4>) 


m  • 

(Q^a)  -fo  the  Feoffee  of  Plfleifor.  Enufe  ft 
extinguijh  a  Condition  created  on  a  Feoffmeat  by 
the  0iffeifor. 

8.  P.  Litt.  I,  yp  diffeifir  makes  a  feoffment  in  fie  updn  amditmi^  and  the  i^ 
Wchtg^S!  '  .  fiV'^^  releafes  to  thefeoffee^  indf  the  conditioa  is  broken,  tbc 
7.  l>y  the  dlflfeifer  may  enter  notwithftandirig  the  relcafc ;  for  the  coo- 
^}^^.  ^   dition  eftopps  the  feoffee,     Br.  Releafes,  pi.  46.    dtes  9  H.  7, 

fticcs.— —     ^5* 
lierethecii- 

try  of  tht  diflcile«it  odngnbl*,  md  ytft  the  rdcale  doer  not  avoid  the  condition,  bccnifed* 
Jnfu  is  Iff  hy  title t  and  may  have  a. warranty.     Co.  Litt.  177.  b.  If  diflfciicc  rclesCei  14  tkt 

feoffee  with  warranty^  and  aiffeifor  entcrf  for  ooodition  b^kcn,  now  difleifor  fluU  rcfcitf  byjtMt 
wtrnnty,  and  not  vouch.     F^cr  Soathcot  J^  a  Le.  '2x8.  in  Mumfrcllon't  Cafe. 

2.  Littleton  exprcfles  a  diverfity  between  a  amotion  in  itedvA 
in  law  i  for  where  the  difleifee  releafes  to  the  feoffee  of  the  te- 
nant for  life,  the  condition  in  law  is  taken  away«  But  other- 
t^fe  in  qafe  of  a  conation  in  de^d.    Co«  Litt,  277*  b. 

3.  If  the  feoffee  upon^  condition  makes  a  feoffment  in  fit  OfCfi 
vokhouf  any  condition^  and  tl^e  diffelfee  releafes  to  the  Tjdneffee^  die 
condition  is  deftroyed  by  the  releaie  before  the  condition 
or  after ;  for  the  eftate  of  the  2d  feoffee  was  not  upon  any  ex- 
pre(^  concBtion>  and  he  may  kavts  adjutage  of  the  rdeafe,  be* 
caqfe  it  is  not  againft  his  own  proper  acceptance  Co.  Utt. 
277.  b, 

(R*  a)  .  Of  Diffeifee.  Enure Va  av$idGrftmts^  ftc. 
to,  or  by  the  difleifor,  by  Alteration  of  his 
Eftate* 


flereiaim^  I.  TF  a  nan  ift  difleifod  of  laods,  voAihi^iilfmfir  granttm 
^^  /r!;^  ch»^  oot  of  the  fame  land,  &c.  though  the  diffcifotaftaw 

wuniJf  or  any  _  o  •»•**••*•/»  «  »  •• 

sther  profit    wards  releafes  to  thiC  diffeifor,  &c.  yet  the  rent-<aarge  renuuas  -^ 
iTli^^  ^^  force }  becaufe  a  man  fhall  not  have  advantage  by  fuch 
the  reafon    ^^^^  ^^dl  be  againft  his  own  ^ant.    Litt.  S.  477. 


ia,  bccaitfe  he  ikaU  not  avoid  hia  own  grant  by  a  rcjeafe  wiuab  ho  himl^f  hat  aoqoind  Incolhi 
grant.  Co.  Litt.  a77«  fai,.-^-AiiC  tf  tha  difaijir  tJUt  ^  gwti  9f^  frntHj^trgn  H  dif^t  ^^ 
tho  dijeifie  rdeafe  to  the  %iiigeifor^  ha  (kaU  avoid  it  (aa  appcara  by  tittr  S<  iUj  Co.  iHt-  t]l* 
a. —^50  if  ^  4M»f  J.  are  joint  dtfMrsi  and  B.  grnts  a  rent'CkargCy  and  ijie  ixjafit  rekaJks  m  JL 
Mil  his  rights  ^.ikA^mk  dCa  foil<liar)Bt,l>CMiila  it  waa  noa  naMed  by  liiBrCsw  li«t 
•78. «. 


\  •  ^    f 


2.  If  there  are /fU9 /2^^/,  and  they  irr^  ^^!^d^  andf&fffv- 
teafe  to  their  diffeiffoTj  and  Ttfttr  dijiife  him  again^  and  then  the  d§^ 
fnfee  reUefes  to  one  or  both  of  them^  yet  the  2d  diSeifor  fhallze-ai- 
ter ;  for  they  fhall  not  hold  the  land  againft  their  own  rekufe; 
for  Litt^bere  fays  that  they  fliall  not  avoid  Uieir  own  grn^and 


tff  like  reaibn  they  fiiall  not  awid  thtir  awn  ytki^.  Co.  Litt. 
27s.  a. 

•3 .  If  the  lord  before  the  rekqfe  had  confirmed  the  ejlate  of  the  ^/^ 
fe^hr  to  hold  by  iejfer  fervices^  the  difleifor  Ihall  takead vantage  of 
it ;  and^  of  ejhvers  to  be  burnt  m  the  houie,  and  ioef  a  ^inxr-- 
ranty  made  to  him.     Co.  Litt.  27S.  b. 

4.  If  the  heir  of  the  diffelfor  endow  bis  wife  ex  ojftnfu  paHis^  and 
the  dijfafee  rekrfetotbe  dijeifor,  he  cannot  avoid  the  endowment* 
Co.  Litt.  278«b* 

(S.  a)     To  hhn  that  is  in  by  Wrong.     Enure  to. 
purge  and  toll  all  Mefne  EJiates^  and  Titles* 

I.  tF  I  be-difleifed,  and  my  difleifor  is  difleiiedi  vaAIreleafe  ^s.  P.  Br. 
-*■  to  the  dijlnfor  of  my  diffeifory  I  flaall  not  have  an  aflize,  nor.Rcleifct,pL 
enter  upon  the  diilcufor^  becaufe  his  difTeiibr  has  my  right  by  iny  9?^  S|5^ 
tdeadk^  &&  and  A>it  feems  in  this  cafe»  if  there  be  *2o  diilcifed  Tit.  Re. 
one  after  another,  and  I  reUafe  to^be  laft  £Jfeifor,^  this  difleifor  >c«^<»:  for 
ihaU  bar  aU  the  others  of  their  anions  and  their  titles,  becaufe  **^^^ 
in  many  cafes  when  a  man  has  lawful  title  of  entry,  though  h^s  isUwj^^ 
doth  not  enter  he  (hall  defeat  all  meihe  titles  by  his  releafe,  &c«  *^  ^  'c- 
ibat.this  holds  not  in  every  cafe.     Litt.  S.  473 .  Jjh^u  in  * 

by  tort,  wd  withoiu  title,  w  above,  fucb  releafc  countervtiU  entry  and  Ceoffment.    Note  a  rcleafii 
i^  one,  lakcfe  entry  is  Uwfiif,  to  him  tjtat  is  in}y  wron^t  /hall  purge  and  uke  away  all  me£oc  cflatc^ 
jfid  txtlet.    Co.  LitL  276.  b. 
•  > 

2«  I£  my  diffeifor  las  the  tenements,  whereof  he  diflleifi^  me^  ^ar  $•  P*    ^- 
fi/r,  and  after  the  tenant  for  life  aliens  infee,  and  Ireleafe  to  the.  ^'^ij^ 
4dienee^  &c*   then  my^dii&ifor  cannot   enter  cau&  qua  fupra»  Litt.  Tit. 
though  at  one  time  the  alienation  was  to  his  diiinh^tance,  &&  Aeka&t.— 
LHt.  S.  474.  fiipmlkts 

mie^JifnUfi^  Mnd  the  UJie  makes  afnfiunt  in  fee,  and  the  dijeifee  refeafet  to  the  feoffee^  the  diC- 
Uxtox  fliall  not  enter  upon  the  feoffee;  for  though  the  releafe  to  one  joint  feoifee  of  a  difleiibr  fliall 
voc  exclude  the  other»  yet  a  releafe  to  the  feoftee  of  a  tenant  for  life  in  thb  caffc,  fhall  take  away 
the  entry  of  the*  difTcifor  for  the  alienation,  which  was  made  to  his  dinnheritance,  he  havizu;  the 
inheritance  by  diflfei/ui,  Co  as  he  could  have  no  warranty  annexed  to  it,  and  tenant  for  lifo  haa 
forfeited  hiseftate.    Co.  Litt.  276.  b. 

3,  \t£feifee  dies,  his  fon  hcxng  within  age,  vmd  the  dijeifor  iles  ThcreafiMi 
feifed^  and  the  land  defccnds  to  his  heir,  and  a  Jhratiger  abates^  ?  bec^ 
and.  after  thefon  of  the  dijffife^  atftdl  age  releafes  all  his  right  to  the  the  entry  of 

heir  of  the  difi^for  mall  not  have  an  at'  the  heiria 


Astor^  in  this  cafe  the  heir  ^*  ^^^  ^.-v..^.  ^ —  ^ — .^.^  ,^  —  ~^ 

fife  of  mortdancelteragainft  the  abator,  but  fhaU  be  barred,  be-  ^5*heabL 
canie  the, abator  has  the  right  of  the  fon  of  the  difleifee  by  his  tor  it  in  the. 
rdeafe ;  and  the  entry  of  thq  fon  was  ccngcable,  for  that  1^  waf  l>nd   by 
yAhhk  age  ^  the  tiaie  of  the  defcent,  &c.    Litt.  S.  475.  LiST/rrfif 

^b^keir^thcdifgi/orhcdiffisi/edtvndthedij^^^  and  after  theA<t>  recovers  againft 

6cfa  di£(eifor»  the  rtdbt  of  propriety  loet  along  with  it;  becaufe  when  the  heir  rccoycn^he  defeats  tht 

ttdOMKea  o£  iJb^  di£Har  aa  i£it;  M  never  b«cn,  and  then  can  he  never  recover  in  any  adion  i  for 

u|  thecal  of  ridit  he  miift  lay  thepqAeflion  in  ^imfelf,  or  fome  o£hit  anceftori ;  and  tbif  he  cannot 

Xi  in  this  caiejrar  here  n<;yer  was  any  pofTeflion  in  him,  but  what  was  totally  defeated  and  deftroyeds 

Sd  be  C91UMH  recover  by  th«  old  poflaflioa  of  the  diibifeC|  ijar  that,  was  xurP«t  into  »  naked 
TT.  fight. 


3^4  iElHeaO* 

right,  which  (Dould  not  be  Mtaifcned -hot  to  a  real  and  true  poOcflum  i  asd  jhcit  hoag  t6  pi6 
kC^n  but  fuch  as  ftandt  dcfcitfcd,  U  U  the  conveyance  of  a  naked  right,  which  cannot  be,  aad 
injttt  it  allowed  would  be  a  particular  eauie  d  maintenance  in  thcCe  Gafiei.    G.  Tictt«  of  Tob 

Butinthia        ^,  If  a  mat!  ht  dtffnfed  by  an  infmty  wioaEens  infutTDAxht 

diflfeifec*  re-  ^''^^^  dUs /eifid,  and  his  heir  enters^  the  dljeifwr  being  wit&n  Mgt^ 

leafet  hia  HOW  is  it  in  the  elcAion  of  the  difieiibr  to  have  a  writ  of  duta 

r   3^5   ]  ^^^  infra  setatem,  or  a  writ  of  right  agatnft  the  hdr  of  ths 

iSf"?**'  alienee,  and  which  writ  of  them  he  fhall  chdfis  he  ought  to  ic* 

sketw!  and  ^o^^r  by  thc  law,  &c.  and  alfo  he  may  enter  into  the  land  with- 

nftcr  the  out  anf  recovery  ^   and  in  this  cafe  the  entry  of  the  difleifee  is 

brfn'^**!  tikdti  away,  &c.    Litt.  S.  478. 

writ  of  right  againil  thc  heir  of  the  alienee,  and  he  joioa  the  mi(e  upon  the  mere  right,  9tc  the 
great  afll/e  ought  to  find  by  the  law  that  thc  tenant  has  more  mere  right  than  the  difiSeifiDr,  &c  for 
thafcthe  tenant  hath  the  right  of  the  difleilce  by  hit  reteafe,  the  which  ia  the  moft  anctent  and  oMft 
mere  right :  for  by  fuch  rcJeafe  all  the  right  of  the  difleifee  pafict  to*  and  it  in  the  tcnanL    Lin- 

S.  ^78. S.  P.  Br.  Rclcafet,  pL  qi.  citea  Lib.  Tit.  Keleafci.— ^A^rinthit  cafe,  if  hcbciagbtt 

wnt  of  right,  the  difleifor  (hall  be  barred ,  but  if  he  hs4  entered  upm  the  kdr  •ftkt  siiemee^  hclhodd 
have  enjoyed  the  land  for  ever;  for  in  that  caie  the  heir  of  the  alienee,  after  fnch  an  entry,  jfinl 
never  have  a  writ  of  right.    Co.  LitL  S78.  b. 

5.  If  jf.  diffeife  B.  who  infioffs  C.  nmth  warranty^  tiAt  ^^ 
D.  with  warranty^  2taA  E.  dijfetfes  D.  to  whom  B,  thefirft  difeike 
releafes.  This  defeats  all  the  mean  eftates  and  warranties  i  ll> 
caufe  the  releafe  of  B«  is  made  to  a  difleifor,  and  his  entxy  is 
lawful.    Co.  Litt.  276.  b. 

6.  tf  A.  makes  a  leafe  for  life,  and  the  lejfeefir  t^e  is  £§afJi% 
and  that  dijfeifir  is  dsffn/ed^  and  he  in  the  reverfion  reUaJis  to  tbt 
li'd^eifar^  the  firft  difleifor  fhall  enter  upon  the  2d  difleifor, 
and  his  entry  is  lawful;  and  if  the  lefiee  for  life  re-enter,  he 
ihall  leave  the  reverfion  in  the  firft  difleifor ;  and  thc  rcafon  is, 
becaufe  the  ontry  of  the  difleifor  at  the  time  of  the  releafe  made 
was  not  lawful.    Co.  Litt.  277^  t4 

(T.  a)     What  ihall  be  faid  to  be  reteajii^  in  B^eS 

of  the  Words. 

I,  jmVOWRT  fir  reajonahle  aid  to  mate  Us  Jin  a  inigiif  who 
^  was  of  I  £  years  of  age,  and  that  the  plaintiffheldof  hoi 
by  fealty  and  4  marks  rent,  and  the  vill  is  of  the  annual  valoe 
of  15/.  and  thc  plaintijf  pleaded  releafe  of  the  ancefior  rftte  defend* 
antf  andcof^rmation  to  hold  by  fealty  and  ^  marhs^for  alia^ionsami 
demands  :  and  per  Thorp,  he  fliall  not  have  aid  to  make  his  ion 
a  knight,  by  reafon  that  all  is  releafed  except  fealty  and  4  marks 
rent  \  but  contra  Wich,  and  the  bed:  opinion  $  for  this  thing  was 
natineffeat  thetime^  &c.  And  alfo  it  is  incident  to  the  feigmerp 
esnd  no  part  of  the  ferxkes  i  and  therefore  cannot  be  releafed  hsiby 
exprefs  words ;  and  he  faid,  fuch  a  deed  was  pleaded  in  avoviy 
for  tenure  in  focage  for  relief  of  double  the  rent  after  the  deadi 
af  thc  tcpant  in  focagei  and  releafe  of  all  aftiooh  fervicc 
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dematubi  ttcept  fealty  and  rent  was  pleaded  in  bar ;  and  nbt« 
wHiiftanding  this^  return  was  awarded.  But  it  was  agreed^ 
that  by  exprefs  words  the  incident  may  be  releafed.  And  per 
Cor.  ffaman  holds  by  homage,  fealty  and  rent>  and  the  lord 
releafesj  the  fealty  is  not  void ;  becaufe  it  is  incident  to  the 
fe^bryi  and  cannot  be  fcTered.    Br.  Releafes,  pi.  5.  cites  40 

£•  3. 22. 

2.  If  a  man  leaps  for  lifej  and  after  nleafes  all  bis  right  to  the 
fmd  Unantfor  term  (flife  y  the  fame  tenant^  and  that  he  nor  his  beirt 
vAUmtdmandj  challenge ^  or  claim  any  right  in  this  land  for  term 
ffWe  of  the  tenant ;  and  after  he  dies,  and  the  tenant  does  •vfofte^ 
and  the  heir  brings  tuqfle^  and  the  tenant  pleads  the  fame  releafe  : 
and  it  was  held  no  bar;. for  nothing  was  extinguifhed  by 
this  2d  releafe,  but  that  which  was  in  aAion  at  the  time  of  the 
releafe  made,  and  fo  was  not  this  wafte  i  and  yet  he  might  have 
granted  for  him  and  his  heirs,  that  he  fhould  not  be  impeached 
ofwaftc.  And  {o  z  diverfity  between  grant  and  releafe}  for  by  r  ^gg  •• 
this  releafe  he  fhall  not  have  a  greater  eftatc  than  he  had  before, 
and  the  fee  remains  in  the  leflbr.  Br.  Releafes,  pi.  65*  cites 
42E.3.  23. 

3.  If  a  man  releafes  to  me  all  aflions  and  demands  by  the  name  of  ^  (A.  •) 
J'  8.  executor  ofJV.  P.  by  this  all  aftions  which  he  has  as  cxecu-  ^^*  *' 
tor,  and  all  other  actions  are  releafed.    Br.  Releafes,  pi.  21.  cites 
19  H.  6. 3,  per  Afcuc. 

4-  If  I  releafe  to  B.  all  affions  which  I  have  againft  him  pnd  C.  S.  C.  dted 
by  this  aliafUons  which  I  have  againft  B.  alone  and  jointly,  are  f^^^'7'^' 
ottrnft;  perNccdham,  Lictelton,  and  MoUc  J,    Br.  Releafes^  uccWind. 

pL  20.  cites  O  E.  4.  42.  ham'i  cafe, 

^  that  it  (haU 


fi*)  for  this  U  onHy  the  form  of  the  fcrivcner.    Ibid. 


5«  There  is  a  diverfity  between  a  releafe  and  pardon  of  the  ling  ^«tf  pet 
<w*/  of  a  common  perfon\  and  yet  if  the  king  pardons  to  J.  ^f.  ^^ 
om  lia  debita,  anc)  does  not  name  him  fheriff,  yet  if  it  be  ex  pardon  it 
cer  a  fcientia,  et  mero  motu,  it  (hall  ferve  as  well  for  his  pro-  tok^fLtaoM 
per  debts  as  for  the  debt  as  fheriflF.    Br.  Releafes,  pi.  40.  cites  ^^^^^.^^t 

1  H.  7.  13,  httJexecMtdrt 

yet  this  fhall 
not  extiagalfh  debt  u  executor.    Ibid, 

tf.  AJfatute  merchant  was  acknowledged  the  26th  (fjuly^  and  A^-is  bound 
the  next  day  after^  by  a  rekafe  dated  the  2sth  of  July,  (as  if  it  had  *^"^*/jj' i*.. 
been  executed  the  day  before  the  fiatute  was  acknowledged)  the  o/.^anuary^ 
conoJee  rthafed  to  the  conufor  all  debtSy  aEHonsy  demands^  and  exc"  "nd  by  r*- 
tuti&ns,  from  the  beginning  of  the  world  to  the  making  of  thefe  ^^/[/dti 
prefents^  (viz  the  releafe)  which  was  delivered  the  fjth  day,  being  of  the  fame 
the  day  after  the  ftatute  was  acknowledged  5  but  the  conufee  J"**/*^^'  '^ 
fearing  miTchief,  [and  the  XXVII.  being  in  roman  figures]  caufed  iftloBi,  &c 
the  two  minims  to  be  rafed,  and  fo  made  it  XXV.  and  it  is  from  tht 

▼cL.XVin.  vPf  *      indorfcd 


366    ,  Beleate. 

beginning  iiidorfed  and  witneffed  as  ddivcrcd  on  the  2^th.  This  U  inlaw 
uniU  Jh?,  *  difchargc  of  the  ftatute }  for  the.day  of  the  delivery  is  the  day 
prerentday,  of  the  making.  But  if  the  releafe  had  been  (until  tie  day  of  tit 
and  deliver-  Jate  hereof)  Uie  ftatute  had  continued  in  force  unreleafed.  D* 
icafetficr     3^7'  *'  P^'  ^7-  Hill.  14  EUz.  Anon, 

he  had  delivered  the  bond.  Per  Coke  Ch.  T.  t  feleafe  of  all  adiom  ttiitil  the  date  fhttt  aot  dif* 
charge  a  duty  after,  but  a  releafe  ufy.  tonjcaionem  prajeutium  difcharget  duties  after  the  date,  vA 
before  the  d  livery ;  but  he  conceived,  that  the  day  of  this  prcCent  time  (hall  be  the  day  of  the 
date ;  and  it  (hall  not  be  averted^  that  it  was  delivered  so  yean  after :  add  it  Ihall  not  va'it  on  tbe 
delivery  of  the  deed,  t  BrownL  300.  Anon.— CrO.  £.  14.  Paidu  tsfiliz.  C  B.  SirWiUim 
Dmry's  Cafe.  S.  C. 

7  Account  Htiosfiated^  and  the  defendant  gave  land  fir  tie  itf* 
lance,  vrith  fureties.  2  days  after,  fome  things  being  forgot, 

a  futther  accompt  was  adjui^ed,  and  general  releafes  givai  to 
each  other,  which  were  not  intended  to  releafe  the  bond }  and 
it  appearing  fo  to  the  Court  by  feveral  circumftances,  it  was  de- 
cried, that  the  faid  releafe  ihould  be  fet  afide,  and  no  ad- 
vantage taken  of  it  as  to  the  bond.  N.  Ch.  R.  48.  1649.  Mer- 
rick V.  Harveyw 
fc^P  ^  8.  Where  a  releafe  is  the  confideration  of  a  prtmife,  this  docs  not 
.      Th?^    rdeafc  the  promife  by  a  general  releafe.    Palm.  218.  Porter  t. 

SiaintiiF  Philips. — citcs  Hancock  v.  Field, 
eclared, 
that  the  defendant  had  and  held  of  him,  by  way  of  mortgage,  two  clofcs  of  copyhold  landi ;  ai 
that  there  waa  a  iifiourjk  between  them  toneernimg  the  pUintifs  rdtafng  kis  tf»i*y  rfrtAmpim 
therein  to  the  defendant,  tfn^/ concerning  divers  fuwu  of  money  due  from  the  piaintin  to  the  de- 
fendant upon  the  faid  mortgage  ;  upon  which  the  plaintifiF  did  Agree  with  the  defendant,  tk^  Ikt 
would  reUafe  to  him  the  Jaide^ity  of  redemption  i  i«  conf  deration  rfwkkk^  ihedofimdanldidufm 
miith  thepUuntiffto  pay  kim  7/.  abooe  aU  that  was  due ;  and  that,  in  confideration  the  plaimilf  had 
promifea  the  defendant  to  perform  all  of  hit  fide,  the  defendant  promifed  the  plaintiff  to  perfonn 
all  of  his  (ide;  and  avert,  that  he  did  not  perform  all  on  hit  (the  plaintifTt)  fiae,  but  that  the  d^ 
fcndant  paid  1 1.  71.  of  the  laid  7I.  and  no  more,  4cc    To  thii  the  defendant  pieads  in  bar,  ihtf 

['367    1  ^^°^  ^^^  ^^  promife,  viz.  29  July,  1694,  the  plaintiff  did,  by  indenture  nude  be- 
^    *    -*  tween  him  and  the  defendant,  re/eafe  to  the  defendant  ail  manner  ofaStans^fmitSt  dtkt^ 


dutiefifumandfumsof  moneys  and  all  demands  vthatiov/crt  which  he  e%'cr  had,  or  he,  hb 
cxecutort,  or  aflignt,  ever  (bonld  have,  for  or  by  reafoA  of  any  thing,  matter,  or  demand  vliai- 
foever.  Upon  oyer  of  thii  deed  of  rtUafe^  it  dii  recite  the  faid  mortgage^  anJ  rtltafed  all  freKtfiit 
ekerein,  and  all  hts  eftate,  rights  title^  and  intereji  in  tht  fiud  cUfe,  both  in  law  ana  in  efurty  x^  then 
fdlows  the  foregoing  claufe*  And  upon  this  the  plaintiff  demurt,  and  judgment  for  the  plaiatitf 
in  C.  B.  It  waa  aneed  per  Cur.  that  the  promife  waa  not  di6:hargcd  by  this  rclcalie.  U  «lt 
urged  at  the  bar,  that  if  the  plaintiff  might  have  founded  an  allien  upon  a  mutual  prooufe  atti 
agreement,  *^  *"  '  '"  •  .....       .    ^  ...        ^       i. 

aEdthec 

be  could 

fffleafe  to  bar  himl  for  till  he  makes  the  releafe  in  this  cafe,  if  he  has  no  title  to  the  yL  then  tSl  re> 

Itafe  there  it  no  right  of  adlion  1  and  then  they  do  not  fie  in  demand  till  rtleafe^  aod  that  a  vdtafie 

1^  all  demandt  wiU  not  releafe  a  thing  that  doea  not  lie  in  demand  at  that  time,     a  a  Mod.  45^ 

^59.  46a  Fafch.  13  W.  3.  Thorp  v.  Thorp. -^-S.  C.  \  Salk.  171. Lutw.  t^  accordii^* 

'      '  Raym.  Rep.  a35. 66s.  accordingly.-— -S.  C.  dted  S  Mod.  £93. 


I  Kc^M3-      p.  A.  was  tenant  for  life^  remainder  to  B.  his  ion  in  fee  ( 

ftitur  '  ^^^  '^  ^^  ^^^^  ^^^  ^^'  ^  grant  of  an  amtuitf  of  lool.  per 
In  thit  cafe  ann.  to  B.  during  tie  life  g/"^.— — — B.  releafed  to  A.  a//  arrtan  ef 
^\^f*  J*  reni^  annuities,  titles^  and  demands,  wUci  be  iad  if  ^nrtut  of  Ait 
£llit^c«fj:  ^^*  The  queftion  was,  whether  this  releafe  p^ed  the  inhe- 
A.  18 tenant  ritance  as  well  as  the  annuity?  Hale  Ch.  J.  thought  a  releafe 
^^h       gf  ^U  demands  would  not  extinguifh  a  rent,  but  that  had  k 


been  of  all  demands  out  of  the  land^  it  had  been  another  thing ;  ««aina« 
and  alkcd  the  counfcl  what  he  faid  to  thk  releafc  of  all  titled  5  Sef  B^rt- 
forhefaid,  it  appear^  in  exp)>efs  terms,  that  B.  releafed  not  leafettoA. 
only  the  arrears  of  the  annuity,  but  the  thing  itfclf  j  and  not  "".^^V^JJ^ 
oftly  fd,  but  Ull  other  titles  ^  virtue  oftbatdeed\  that  B.  had  a  hm  ^^ 
trtle  to  the  itnnuity,  and  a  title  to  the  remaindelr ;  and  here  he  tueot  that 
releafed  the  tenuity  and  all  other  titles  which  he  had  by  that  ^'^^ 
deed,  or  otherwife  howfoever.     Adjomatur  to  hear  counfel  of  whether 
(he  other  fid^ ,  Mod.  99,  loo.  Mich.  25  Car.  2.  1673^  ii^S«R»  this  had  boi 
Auftm  V.  Lippencott.  ^fw  * 

life    Mod.  100. 

(U.  a)    Tf^bere  to  pais  a  I?ce  by  1Sit\tz(ttheri  mufi 

be  Words  of  Inberitance. 

t.  l¥  the  dijeifee  releafes  to  the  dtffeiforfir  life  or  in  tally  Msjbatt 
puttie  right  in  the  diileifor for  eVer ;  becaufe  a  naked  rigbi 
pajfes  from  the  difTeifee,  and  not  any  thing  in  pofleffion.     Cow 
R.  on  Fines  7.  cites  6  E.  3,  45  £•  3. 

2.  If  there  be  lord  and  tenant,  znd  the  ford  releafes  all  the  right 
which  he  hath  in  the  land,  or  all  the  right  which  he  hath  in  the 
fiigmryto  the  tenant  by  deed  or  by  fine,  the  feigniory  is  extinft 
for  ever  without  theft  words  (his  heirs).  Co-  R-  on  Fines  7. 
cites  Litt.  1 1  a.  26  H.  8.  42£.  3,  I3£*3*  18  £.3.  11  H.  4. 
Br.  Releafes  86. 

3.  If  there  arc  2jolntenants  in  fee,  and  the  oni  rele/f/es  to  the  other  ^*  if  then 
aU  his  right,  and  does  not  fay,  to  have  and  to  holdj  to  him  and  ^caters  laA 
to  his  heirs,  yet  this  releafe  gives  a  fee-fimple.  Co.  R*  on  the  one  k* 
Fines  7,  cites  1 9  rf,  d.  ^«j«  *f.  ^^ 

'  ^  other  all  hi* 

right,  an  efttte  in  fee-GmpIc  fliiU  not  pa(t  by  fuch  rdeafe.    Co.  IL  oa  Tina  7. 

4*  When  a  releafe  enur^by  way  of  enlargement  of  an  eftate, 
no  inheritance  either  in  f|||gimple  or  fee-t^  can  pafs  without 
ipt  words  of  inheritance.    Cai  Litt.  273.  b. 

5-  Regularly  when  a  man,  to  whom  a  releafe  is  to  be  made,  [  368  ]] 
^afee^mpk  at  the  time  of  fuch  releafe  made  of  all  right,  &c. 
there  need  no  words  of  inheritance.    Co.  Litt«  274.  a, 

d«  A  mortgagm  br  leafeyor  500  years^  defigniilg  that  the  rnort* 
gagor  ihould  releafe  unto  him  his  equity  of  redemption,  and  to 
nake  the  term  abiblute,  obtained  a  reUaje  from  the  mortgagor  of 
all  Us  rigbtf  titliy  und  inter efi  in  the  landy  this  releafe  did  extin* 
guifli  the  term  for  years,  and  turned  it  into  an  eftate  for  life  ^ 
«Mr  no  eftate  being  exprefled,  k  is  intended  an  eftate  for  life. 
Freem.  Rep.  474,  475.  pi.  650.  Mich.  1678.  gives  it  as  a  me- 
:morandum  of  an  opinion  of  Mr.  Sanders  upon  a  Cafe  he  was 
^nied  with  upon. 

,    Ff  a  ICW->)  Rda- 
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(W.  a)    Relation. 

V 

.  !•  TF  A.  and  B.  cMAire  to  inJiS  C.  bj  means  whereof  C  ii  id- 
X  dialed ;  and  C.  releafes  to  them  alloBions^  and  ajierwardi 
be  is  arraigned  and  found  not  guilty ;  per  Keble  the  releafe  is 
good,  but  Gawdy  contra ;  but  per  omnes,  if  it  had  been  of  all 
jtianner  of  confpiracies  before  die  acquittal,  it  had  been  good. 
Kelw.  113.  b«  pi.  48. 

2»  If  A.  is  bound  to  B*  in  20L  to  be  paid  ift  May,  and  before 
the  day  B«  releafes  to  A.  all  affionSf  the  releafe  is  good ;  for 
when  die  day  of  payment  is  come,  it  (hall  have  relation  to  the 
commencement ;  per  Keble.    Kelw«  1 13.  b.  pi.  48. 

3*  If  h^  forges  falfe  deeds  of  B/s  land,  and  B.  releafes  to  A 

edl  oBionSf  and  afterwards  A.  proclaims  the  deeds,  the  releafe  is 

no  bar  in  writ  of  forger  of  falfe  deeds ;  becaufe  the  prodaioung, 

and  not  the  forger,  is  all  the  caufe  of  my  adion.    Kdv.  113. 

-  k  pL  48. 

■     ^ 

(X.  a)     Pleadings* 

t.  T  ORD,  mefne  and  tenant,  the  hrd  avows  upon  tie  mdk 
'^  for  reafonable  aid  to  make  his  fon  a  knight,  nobere  tie  fori 
has  releafed  to  the  mefne^  &c«  There  the  tenant  cannot  pUad  tUs  r^ 
Ua/e,  hut  may  pray  the  mefne  to  join  to  him^  and  upon  the  joinder  they 
may  plead  the  releafe  and  if  he  refiifes  to  join,  the  tenant  fhaU 
have  writ  of  mefne  and  recover  damages  \  for  to  fiich  intent  ii 
the  joinddr  of  the  mefne  to  the  tenant,  to  plead  fiich  pleas  as  the 
tenant  cannot  plead ;  for  a  ganger  to  the  avowry  catmA  plead 
in  bar  to  it.    Br«  Mefne,  pL  12.  cites  39  E.  3.  34, 

a.  In  quare  impcdit,  the  pkintiff  alledged  that  two  bad  the  ad* 
vowfiny  and  made  con^ofition  to  prefent  by  turn,  thai  the  one  pet' 
fentedy  viz.  A.  and  the  other/fcil.  J3.  granted  to  the  pimntif  tk 
next  prefeniatiaei  \  andafiertbe  church  became  vndy  and  the pUMf 
prefenteely  and  A.  dj/htried  him  $  and  A.  pleaded  a  releafe  fhm  B. 
'rf  all  his  right,  judgment,  &c.  It  feems  that  it  is  no  plea  if  he 
does  mtfay  that  he  releafed  before  the  grant  made  ta  thepleantify  and 
iht  pkMtiffmd  that  be  did  not  releafe  before  tie  grants  and  the 
other  e  contra,  quod  nota ;  becaufe  the  other  party  had  aDedgjod 
that  he  relealcid  before  the  grant,  and  per  Bdknap,  as  fiiOy  m 
he  alledged  it,  fo  fully  may  the  other  traverfe  it.  Br.  Nqga^mi» 
pi.  29.  cites  39  E.  3. 37. 

3*  Ne  releffapas  within  the  four feaSg  is  no  plea.    Br.  Negatinf 
See.  pL  14.  cites  7  H.  6. 14. 
C  3^  ]*     4-  ^  d^Jeerekq/es  to  dijei/or  all  his  right,  the  difletfbr  in 
of  entry  after  this  releafe  fhall  be  fuppofed  to  be  in  the  per, 
the  diflcifin.    Br.  Releafes,  pL  22.  cites  19  H.  tf.  17.  23. 

5,  Entry,  &c«  the  tenant  pleaded  a  leafefir  jears^  and  releafe  im 
<JeetohiipoJffffm\  and  the  opiairawas  Hoi  he  Jbmlt  pbad  ctrtain 


fohdi  day  the  UJor  Uafei%  for  it  maj  be  that  It  was  nuide  to  com* 
xnence  4  years  to  come^  and  then  a  releafe  made  mefn^  is  not  < 
good,  quod  nota.    Br.  Pleadings,  pL  154.  cites  32  H.  6.  8* 

6.  Where  a  man  pleads  releafe  of  all  his  right  which  he  has  in  ^  C.  191. 
ell  ibofe  lands  which  he  had  of  the  gift  and  feoffment  of  R.  he  ought  Cufj  in'cS 
to  aver  that  thofe  lands  at  the  time  of  the  releafe  were  the  lands  which  of  WroteC. 
he  had  (f  the  gift  of  the  aforefaid  R*    Br.  Releafes,  pi.  49.  cites  ^cy  v.  A- 

a.  S.  P.  in  Cafe  of  the  ^rl  of  Ldoefier  v.  Hevdon.*^-—  But  if  he  rcleafet  aU  his  rigkt  which  he 
htsmnttacre  in  B.  called  S,  which  late  was  R,  H.'St  where  it  never  was  R.  JV/j;  yet  the  releafe 
ii  ^Dod,  becaufe  there  U  a  fpecial  name ;  otherwile  it  is  as  above  of  general  wards.  Note  the 
dionftji,    Br.  Releafes,  pL  49.  dtea  t  £.  4.  aS.  D.  50.  b.  pi.  8.  Mich.  33  U.  8.  S.  F.  by 

Wborwood  Attomcy-Gcaeral. 

7.  The  plaintiff/^  writ  of  error  cannot  plead  releafe  of  the  •Inaquare 
defendant,  nor  in  ^d  ei  defirceat,  nor  in jfcire facias  upon  char-^  ^JJJ^*^* 
ter  ofpanhtty  noi'in  airowry ;  for  in  thofe  cafes  the  defendant  is  aaioos  per. 
not  become  aftor  to  any  intent.     Quxre  in  •  quare  impedit,  an4  ^^^*^  "  * 
in  detinue  upon  gamifhment  \  for  it  feems  all  one.     Br.  Rcleafes,  ^^fJ*J^ 

pL  73.  cites  17  E.  4.  43.  releafe  of 

^£tioDs  reaL 
Litt.  S.  493.  cites  Hill.  9  H.  6.  57.  per  Martin,  quod  futt  conceffum. 

8.  Error  was  fued  of  a  judgment  in  B.  R.  and  xhtfirjljudg' 
inent  was  affirmed^  and  before  the  affirmance  thereof  the  pltnntiff  in 
the  writ  of  error  pleaded  a  releafe  of  the  defendant ^  which  was  pleaded 
in  the  fim  a£lion,  of  all  aBions^  faits^  executions f  and  errors  afttr 
the  lafi  continuance^  &  non  allocatur  y  for  he  is  plaintiff,  and  cai^ 
not  plead  in  bar.    Br.  Error,  pi.  1 82.  cites  21  E.  4.  38,  39. 

9*  In  tre^fsy  if  the  defendant  pleads  a  releafe  of  the  plaintifi^ 
he  ought  to  y&j^  that  it  was  after  the  trefpafs.  Br.  Pleadings,  pL 
tfp.  cites  3  H.  7.  2. 

10.  In  an  eiffife  of  novel  diffeifiny  a  releafe  of  afiions  perfonal  is  A  difiifie' 
a  good  plea ;  becaufe  it  is  mixt  in  the  realty  and  in  the  perfon-  ^j^^i^ 
alty;  but  if  fiich  an  affife  be  arraigned  againft  the  difleifor  and  the  land^ 
the  tenant,  the  diffeifor  may  well  plead  a  releafe  of  anions  perfonal  cannot 
to  bar  the  aflife  j  but  not  a  releafe  of  actions  real ;  for  nonejhall  £^fc  v"" 
plead  a  releafe  efoEHons  real  in  an  affife  hit  the  tenant*     Litt.  d.  oBions  real 9 
404.  •  becaufe  he 

^^  hasnoeftats 

u  the  Undf  and  none  (hall  plead  a  releafe  of  a&ions  real  in  an  affife,  but  the  tenant  of  the  land. 
Co.  LitL  285.  h,^-~-But  he  may  plead  a  releafe  of  anions  perfonal ;  becaufe  damages  are  to  be 
ftcovtrcd  againft  him,  and  therefore  for  his  defence  he  may  plead  it.    Co.  Litt.  185.  b.  ■    ■  ■ 
The  tenant  in  an  ajife  fliall  plead  a  releafe  of  afitons  perfonal  ta  the  dijeijori  for  that  pkt  proi^ 
(lut  the  plaintiff  has  no  caufe  of  adion  againft  him.     Co.  Litt.  285.  b.  * 

XI.  Infuch  aBions  real  which  ought  to  be  fued  againfl  the  ten  ni 

i  ff  the  freeboldy  if  the  tenant  has  a  releafe  ot  all  aAions  rieal  from 

fethe  demandant  made  unto  him  before  the  writ  purchafed  \  and 

I    he  pleads  this,  it  is  a  good  plea  for  the  demandant  to  fay^  that  he 

who  pleaded  the  plea  had  nothing  in  the  freehold  at  the  time  of  the 

^elgafe  made ;  for  then  had  he  no  caufe  to  have  an  action  real 

Ffj  12.  If 


ts^ 
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J#  If  the  I  J,  If  a  JiJ/nfor  males  a  Uafefir  Kfe  the  remainder  infie^  and 

I^«ftr**  *^^  ''j^i/^^  r^*Vtfyij  all  aftions  to  the  tenant  fir  life  \  after  the  death 

makes  a  of  the  tenant  for  life,  he  in  the  remainder  ihall  not  plead  the 

jMmenix^  faid  releafe.    Co.  Litt.  28c.  Ij. 

teetoa,  and'  '' 

the  difiGniee  riUafis  tp  one  of  the  feoffees  pll  adions,  md  he  dipS|  the  furvivor  flxall  not  plead  ihi< 

r^fc.    Co.  Lit^  sBd.  a. 

[  370  ]  13*  If  the  difleifee  releafes  to  the  difreiforir// tf^/0/r/ r^tf/,  and 
the  dijfeijor  males  a  feoffment  in  fee,  s^nd  an  al&fe  is  brought  againft 
them,  thtfioffee  m;iU  not  plead  a  releafe  to  the  difieifor,  foecaafe 
he  is  not  privy  to  the  releafe ;  fpr  a  releafe  of  actions  {hall  only 
extend  to  privies*    Co.  Litt.  285.  b. 

14.  A.  recovers  the  arrears  of  r?nt  at  nifi  prius^  btit  itfore  the 
day  in  Banl  A.  releases  to  defendant  all  demands.  Per  Hoban^ 
if  It  had  been  in  the  cafe  of  the  king,  the  defendant  at  the  daf 
in  Bank  might  have  pleaded  it  \  for  he  cannot  have  audita  que- 
rela againft  the  king ;  but  otherwife  in  cafe  of  a  common  perfoo. 
Noy  26.  Ford  v.  Mead. 

15.  In  debt  or  trefpafs,  the  de/endant  pleaded  a  releafe  of  ail 
actions  in  B.  and  upon  oyer  it  was  entered  in  hdc  verha^  and  it 
appeared  that  there  nuerefome  exceptions  in  the  releafe,^  and  there- 
fore the  plaintiff  had  judgment ;  ioc  by  Sir  R.  Cre'v  this  cwU 
Wit  be  intended  to  he  fame  releafe^  by  reafon  of  the  exception  \ 
and  per  Whitlock,  tot  any  thing  which  appears,  it  might  be 
that  this  very  aAion  is  accepted ;  an4  becaufe  it  ihall  not  be 
intended  the  fame  releafe  the  plaintiff  hiid  judgment  upon  dor 
murrer.    Palm*  411.  Pafch,  i  Car.  B.R.  Marjorum  v.  Avis. 

1 6.  A  releafe  of  a  recognisance  was  pleaded  to  be  ante  eniana» 
iionem^  fcire  fariasy  which  is  naught  \  for  it  might  be  made  be* 
fore  the  a^ion  brought,  and  the  plea  true,  and  then  the  releafe 
i«  void.     10  Mod.  $7*  Paf(Ji.  1 1  Aqq*  B.  R.  Rogers  v.  Wood. 

(Y.  a)     Relieved  or  fct  afide  in  Equity. 

!•  ^HE  defendant  would  avoid  the  payment  of  money  upon  a 
^    bond,  becaufe  the  plaintiff  made  a  releafe  the  fame  day 
after  the  bond  entered  into  \  relieved  here.     Toth*  89.  cites  Micb. 
12  Car.  Top  v.  Roberts. 

2.  A  releafe  fe|:  afide  by  afubfeqttent  accident  haying  relation  to 
thft  original  equity.  Chan.  Cafes  46.  Pafch*  16  C^.  2.  taw* 
try  V.  Ibfon. 

9.  If  one  will  feal  a  releafe  or  other  afliirance  to  one  infi^ffef* 
lion  fir  never  fo  unequal  a  confiderationy  it  fhall  not  be  relieved  by 
reaion  of  a  new  title  difcovmd,  unlefs  there  be  (oancfpectedfrmdi 
as  if  A.  having  title,  and  B.  in  pofleffion,  B.  conveys  the  had 
to  A.  in  truft  for  B.  and  then  gets  A.  to  coifvey  the  hud  to  hun 
as  in  execution  of  the  tnift  whereby  A.  extinguilhes  his  title. 
Per  North.  K.  2.  Chaiu  Caib,  160.  Hill/  35  &  36  Car.  a.  Ho- 
|)ert  V.  Hobert. 

4-  A 
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4«  A  rdeafe  Ihall  be  avoided  where  there  h  fupprejjio  veri,  ll>»d  3«  ^• 
^^  f^gg^Jiio  filfi.    Vern.  ao.  pL  12.  Mich.  1681.   Jervois  v.  f7„ceV-- 
.  Duke-  ibid.  86 

pi.  75.  Mich.  1683.  Gray  v.  BulL— See  Fraud.  Broderick  v.  Broderick. 

5.  A  man  pofleiTed  of  a  leafe  for  3  lives  of  a  redtory^  devifed 
the  reflory  by  his  laft  will,  but  that  being  void|  it  came  to  his  3 
daughters  as  coheirs  and  fpecial  occupants.  There  being  a  fuit 
touching  this  reAory  in  Chancery,  the  hufband  of  one  of  tho^ 
daughters^tfr/n^  to  be  in  favt^  and  beirig  modi  to  believe  that  hejbould 
be  fined  to  pay  c^s^  releafed  the  arrears  thatfhould  be  coming  tp 
him  for  his  fhare  of  the  reftory  to  the  other  fifters,  who  were 
to  bear  the  charge  of  the  fuit ;  his  (hare  of  the  arrear  amounte  i 
to  loool.  This  releafe  was  fet  afide ;  and  Luxford's  Cafe  cited 
that  a  mifttpprebenfwn  in  the  party  (hall  avoid  his  releafe.  Vern. 
32.  pi.  28.  Hill.  1 68 1.  Gee  v.  Spencer. 

6.  A  mother  having  right  of  dower  was  prevailed  upon',  ijr  [   371    ] 
/^^ff  fuggeftions  of  a  confiderable  legacy  being  left  her  by  her 
hufband's  will  in  lieu  thereof,  to  releafe  the  fame,  whereas  fuch 

fum  was  given  her  by  his  will,  but  not  meant  nor  intended  to  be 
in  lieu  of  dower>i  The  fon  being  about  to  marry  fhews  this  re- 
leafe to  the  feme  and  her  relations,  and  then  the  marriage  was 
had,  and  2.  Jointure- mzdc.  The  mother  is  bound  by  it ;  perLds. 
Commiffioners.  2  Vern.  133.  pi.  129.  Hill.  1690.  Beverley  v. 
Beverley. 

7.  Obligor  on  payment  of  20I.  to  the  obligee,  who  was  fuper- 
annuated,  and  very  weak  and  forgetful,  and  incapable  of  tranf- 
ading  any  bufinefs,  procured  a  bond  and  notes  for  about  250]. 
to  be  delivered  up  to  him,  on  pretence  of  poverty  and  kindred^  to 
the  Q.bligec ;  but  neither  being  proved,  he  was  ordered  to  ac- 
ccount  tor  the  bonds  and  notes.  9  Mod.  118.  Mich.  11  Geo. 
Lucas  V.  Adams. 

{Z.  a)  In  what  Cafes  a  Releafe  and  Confirma^ 
tion  differ.  Confiyraation  good  where  a  Releafe 
is  not. 

I.  TF  I  let  land  to  J.  S.for  his.  life,  and  J.  S  kaftf  to  another  s.  p.  C. 
for  ^o  years,  by  force  of  which  he  is  in  poilefEon,  if  I  by  Tic^t.  of 
my  deed  confirm  the  eftate  of  tenant  for  y^ars,  and  after  the  tenant  ^f^vfy,* 
finr  life  dies  during  the  term  of  years,  I  cannot  enter  into  the  land  that  a  re* 
during  the  faid  term.     Litt.  S.  5 16.  l«»fc  paflcc 

2.  But  if  I  by  my  deed  of  releafe  had  releafed  to  the  tenant  for  Juh^fro^ 
years  in  the  life^time  of  the  tenant  for  life,  this  releafe  fliall  be  void,  the  releafo 
becatrfe  then  there  was  mt  any  privity  between  me  and  th^  tenant  ■"**  ^X  **• 
for  years ;  for  a  releafe  b  not  available  to  the  tenant  for  years,  "'Jl'f"*  "**'' 
btrt  where  there  is  a  privity  between  him  and  hun  that  releafeth.  auentlaUy 

Litt.s.517.  tt:, 

Kttt  t  eonfiniiatioii  priAnrily  ftiwigthcoa  the  etbte,  and  confe^acally  (b  far  tiM  efttie  cooCm 
*SuJtta  it  £oq4  winft  the  coofinncr.    O,  Treat,  of  Tea.  ^ 

?f4  3.  If 
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I  cannot  re*  3.  If  I  be  difleifed|  and  the  djfei/or  makes  a  haft  to  aaotber 
^rHwrof  fi^  years^  if  I  releafe  to  the  termor,  this  is  void  5  bat  if  I  con- 
tbcdiflcifor,  firm  the  eftate  of  the  termor,  this  is  good  and  effeAual.  Lilt  S. 

becftufe  be     «|  |  g^ 

is  a  perfeS     ^  .  -  ^ 

granger  to  the  freehold ;  fo  that  the  releafe  U  to  one  that  hat  no  right  or  poflcfiion  of  lot  ova,  aid 
therefore  it  it  to  him  a  releafe  of  a  naked  right ;  but  I  may  coimrm  that  cftau  which  it  already 
in  b^g  in  him.    G.  Treat,  of  Ten.  70. 


A  confirms-  4,  If  I  be  difleifcd,  and  I  confirm  the  efiate  ofihei^e^^  he 
fMr\nt^l,  *^*  ^  g°o^  ^^  rightful  eftate  in  fcc-fmiplc,  tbwgb  in  the  deed 
or  for  any '  of  confirmation  no  mention  be  made  of  bis  heirs ^  becaufe  he  had 
particular  fee-fimple  at  the  time  of  the  confirmation ;  for  in  fuch  cafe  if 
tli^1il^°  the  diffeifec  confirm  the  ftate  of  the  diffeifor,  to  have,  &c  to 
force,  as  a  him  and  his  heirs  of  his  body  engendered,  or  to  him  for  his  lifci 
r'/w^  to  a  yet  the  diffeifor  hath  a  fee-fimple,  and  is  feifed  in  his  demeibe 
during  fuch  ^^  °^  ^^^>  becaule  when  his  eftate  was  cofirmed,  he  had  then  a 
eftate,         fee-fimple,  and  fiich  deed  cannot  change  his  eftate  withouteotrj 

bJhMf      °^*^^  ^^^  *^^°**    ^^"*  ^'  5 ^9* 

it  gooif9r  ever.    Co.  litt  19!$.  b. 

C,  Treat.  j.  lithe  efiate  of  the  diffiifor  be  confirmed  f>r  a  daj^  or  for  an 

s'p^ith-  ^^**"'*  ^  ^  a  ffodefiate  in  fee-fimpUj  becaufe  his  eftate  in  fa* 
o«t  th«  fimple  was  once  confirmed  quia  confirmare  idem  eft,  quod  fir* 
word(hein)  umm  facere,  &c.    Litt.  S.  cao. 

becaufe  the 

diffleifor  hat  the  fiee ;  and  when  that  eftate  itaflcnted  to,  the  difteifce  can  never  aftcrwardt  Mroy 

it.    i«  if  he  confirm  the  term  of  the  UJfet  of  the  dilfeifor /ory^  part  of  the  years,  he  canoot  6^ 

C  1  ^^^^  during  the  whole  term,  becaufe  the  term  it  confirmed;  and  the  bftwordi 

37^  J  being  derogatory  from  hit  own  grant,  rouft  be  rejedUd  ;  but  if  be  conftrmt  the  hnd 
to  the  termofi  tor  part  of  the  term,  and  no  longer,  thit  it  good,  becaufe  the  party  that  had 
right  did  not  totally  allenc  by  expreit  wordt,  at  he  did  in  the  two  former  caica ;  for  if  be  did, 
no  derogatory  claufca  from  fuch  affent  could  be  admitted;  hot  hit  aflientwaa  originally bift 

fartial,  and  not  to  the  whole  tft'ate,  and  therefore  it  cannot,  contrary  to  the  expreia  wofd% 
e  carried  any  farther.    G.  Treat,  of  Ten.  71. 

to  Rep.  93*  6.  If  my  dijeifor  mates  a  leajefir  Rfe^  the  remainder  ever  info^ 
I^<S'i  *^  ^  ''^^^  **  '*^  tenant fi>r  li/e^  thisfifall  enure  to  Inm  in  dtert- 
Cafe.—-  mainder  -,  but  if  I  confirm  the  eftate  of  the  tenant  for  life,  yet  after 
If  a  man     hxs  deceafe  I  may  well  enter,  becaufe  nothing  is  confiirmed  but 

IwTnt'fw  *^  ^^^^  ^^  '^^  ^^°*^*  ^^^  ^^*^  >  ^^  ^^^  ^^^  ^5  deceafe  I  mzj 

life  all  hit  enter.  But  when  I  releafe  all  my  right  to  the  tenant  for  life,  this 

rigl»,  .this  {hall  enure  to  him  in  the  remainder,  or  in  the  rcTcrfion}  bnaiiie 

WrakiSle  aU  my  rigjit  is  gone  by  fuch  releafe.    Litt.  8.521. 

remainder, 

becaufe  he  parta  with  ^  whole ;  and  he  that  hat  but  an  eftate  for  life  by  the  feudal  coofcynrt 
cannot  have  the  whole  fee.  But  if  a  roan  aonfirmi  the  eflate  for  life,  it  it  an  s^probadoB  tad 
aftent  to  that  eftate  ozily ;  and  therefore  the  aiTent  being  no  farther  than  to  the  eftate  for  hiie,  it 
cannot  be  carried  to  ftrcngthen  the  remainder.    G.  Treat,  of  Ten.  71. 

§.  P.  And  7.  But  if  the  dijeifie  confirm  the  efiate  and  title  ^iim  ie^thert* 
A  conftrroa-  f^„j^  without  emy  confirmation  made  to  tenant  fir  life^  the  diffoiDe 

UOnof  toe  '  •'^t.''  r         ^^r        t^  "^       X  •     »       t^ 

.remainder  Cannot  enter  upon  the  tenant  for  life^  becaufe  the  remaindcff  tf 
v^uft  imply  depending  upon  the  eftate  for  life  \  and  if  his  eftate  flioidd  bt 
^"  ^^.^.  defeated,  the  remamder  ibould  be  defeated  by  On:  entry  of  tbe 
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difleifee;  tnd  there  b  no  reafbn  that  he  by  this  entty  fhould  neceflar^t^ 
ddbt  the  remaindct  againft  his  confirxnatioii^  &c.  Co.  Litt.  cf^ealaC 
S.  521.  Ten.  7i.* 

For  more  of  IMntt  In  general,  fee  ConbTSHmriBft  Jf lUtf » 
tfnmt,  HUCman,  and  other  proper  Tides. 


3Sittminntu 


(A)    Remainder.    What   Perfons  may  make  a 

Remainder  to  whom,  and  by  what  Names. 
[What  fhall  be  faid  a  Remainder,  and  what  a  jR^- 

verfion.] 

[l-   T\    7  El.  237-  31-  J!m  is  levied  to  baron  and  f erne,  and  I0  the  5  ^^  ^^^ 
^^*     heirs  of  the  baron,  be  being  file  feifed  brfore,  and  they  Le.  101.  pL 
fender  to  theamuforfir  the  life  of  the  baron,  remainder  to  a Jl  ranger  J33'.  ■ 
fir  life,  remainder  to  the  right  heirs  of  the  baron.   The  baron  dies  ;  ^  ii^ElizT' 
he  in  remainder  for  life  dies.    By  the  opinion  in  the  Court  of  but  Catiyne 
Wards,  and  the  3  chief  judges,  this  //  no  remainder,  but  the  an^  ^^  ^'j^ 
tient  reverfon,  becaufe  the  baron  cannot  limit  a  remainder  to  his  Dye,  .nd 
OWD  right  heirs,  where  ihtfee  never  was  out  of  him  \  yet  it  was  Saundcre 
adjudged  contra  in  Banco  Regis,  per  3  •  juftices.     And  here  [   373  1 
15  C.  3.  is  cited,  where  fine  was  levied  to  the  f  baron.]  fai^a^th™ 

jvdjmcm ;  and  the  matter  wu  aftcrwardi  ponspromtied  by  the  arbitration  of  Dyer,  and  Gerrard 

Attorney. General.     D.  137.  b.  pL  ^1. 1  At  that  which  the  baron  and  feme  had,  and  they 

pinted  and  rendered  to  hold  for  tbor  livea,  and  after  their  deccafe  the  remainder  to  the  heirs  of 
the  baton;  bnt  the  fine  waa  not  reeeivcd,  becaufe  a  man  Cannot  email  a  remainder  to  hit  hexia 
bvtag  himCelf,  and  thia  by  reiion  of  the  rcverfion  laved.    Nota.   D.  B37.  b.  pi.  3i>  at. 

a.  A.  gives  to  B.for  life,  the  reverter  to  J.  S.  this  is  a  good  So  udihaa 
remainder.     Br,  Done,  &c.  pi.  36,  cites  i  H.  5.  8.  and  Fitz.  ^Ji/^b^id. 
tit  Sci.  Fac,  5  7,  cU«  Fital  ' 

tit.  f eoff- 

■cbU$i.  T.  18  E.  3.  flS. S.  P.  Br.  Granta,  pi.  35.  citea  ti  E.  3.  49^    And  faya  the  itafott 

fcoM  to  be,  becaulc  the  iudofevtry  Me  is  wtpftJroM^  ^g^niifi  Jum/eif, 

3*  A.  made  %  feoffment  m  fetto  the  ufe  of  B.  and  Ins  heirs;  after-  BendL  16. 
wards  the  feyfees  madefecffment  to  others,  to  the  ufe  of  the  faid  B.  J^^cf  k!** 
^his  wo^e,  for  life  (f  the  wife,  and  afterwards  to  the  faid  B.  and  cordingiy. 
Air  heirs ;  B.  died,  rer  Curiam,  this  laft  is  in  nature  of  a  rever-  — !>•  7*  d. 
fioQ,  and  not  of  a  remainder  \  for  when  the  firft  feoffee  had  in-  xr^  aS  H. 
ftd/Std,  others  to  the  ufe  of  B«  and  his  wife,  for  the  life  of  his  8.S.C.  Tb« 
tnSc,  and  afterwards  to  hbheir^j  who  was  cefty  qucofe  of  the  AbbmoC 

fee- 
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BuTv  V.  fec-fimpic,  the  ancient  ufe  of  the  fee  was  not  changed  nor 
^c°rd?n '."^  altered,  but  remained,  &c,  and  &  was  in  nature  of  a  rererfioo. 
^co    ing.    ^j^^  2   pj^  j^  jjjjj^  27  H.  8.  Buckenham's  Cafe. 

This  cafe  4,  Leofe  for  life^  and  afterwards  the  leffor  reciting  that  Icafc, 

i!ot^ad\!d  -  ^Jcmifed  the  remainder  to  another,  habendum  the  faid  remainder 

fd,  but  if  after  the  determination  of  the  firft  leafe  for  20  year$.  Adjudged 

left  with  a  that  the  reveriion  did  pafs  by  the  name  of  the  remainder,  2nd 

tt^D^'le/b  ^^^^  there  ought  to  be  an  attornment,    j  Nelf.  Abr.  90.  pL  i. 

pi.  i.  Pafch.  cites  32  Eliz.  Dyer  46, 
31&32H.8. 

The  Abbot  of  Kciofham't  Cafe. 

&  where  a  ^.  A  man  made  z  feoffment ^  before  the^aiute of  cxeoitittg  ffrfer^ 
7afl/thc  '"  ^^  ^^^  ^^'^  ^^  bimfelffor  life^  the  remainder  to  ^.  in  tml^  ihc  rt» 
remainder  fTminder  to  the  right  Joeirs  of  the  feoffor  \  the  feoffor  dUd^  and  W. 
to  tk:  right  iifi  without  iffue,  the  right  heirs  of  the  feoTOr  within  age;,  he 
£nor!Lt'  ^*^^  ^^  *"  ward  for  the  fee  defcended  $  for  the  ufe  of  the  fee- 
fee  i«  not      fimple  was  never  out  of  tho  feofibr.    Br.  Garde,  pL  93.  dtesP. 

out  of  him.    32H.  8, 

5.  P.  Br,  Donr,  &c.  pi.  15.  cites  4  H,  6.  go.  Contra  where  a  ntii  make*  z  Jto/mt^t  i%  fff 

9bon  cnnd'tion  to  rt'tujeoff  him^  and  \\iz  feoffee  gives  to  thi  feoffor  for  life^  the  remainder  tcer  t9  tri, 
the  remainder  to  the  right  heirs  of  the  feoffor  \  for  ih.re  thefeeani  the  nfe  of  it  was  our  ofthefoftr; 
and  thrTcforp  in  fucb  cafe  he  has  a  remainder,  and  not  a  reverfon*    Ik.  Garde,  fl.  93,  ckca 

32  H.  a. 

6.  Where  the  eftate  is  limited  in  other  manner  than  tie  lav 

nvotild  limit  it,  it  is  a  good  remainder  i  for  a  remainder  to  the 

right  heirs  of  his  body  is  good.  So  a  man  may  limit  a  remainder 

to  bis  own  right  heirs,  and  the  heirs  of  a  (h-anger.     Arg.  RolL 

Rep.  317.  in  Cafe  of  Lane  v.  Pannd,  cites  7  Lliz.  D. 

^^  s  c —'       '•  •^*  ^y  ^^^  reciting  that  B.  held  a  clofe.  Sec.  of  him  at  v/Ul^ 

s.  p.  By     granted  the  fame  clofe  t$  him  for  life^  rendering  rent  5  and  by  the 

Fortrnan  J.    famc  dt^i  granted  the  reverjion  to  C  in  fee.     It  was  adjudged 

D.  aa.  b.      ^Yi2X  B.  had  an  eftate  for  life  by  way  of  confirmation,  and  that 

a  good  eftate  in  remainder  is  accrued  to  C  by  this  deed }  hut  it 

is  not  a  grant  of  the  reverfion,  and  therefore  it  fecms  that  the 

rent  is  payable  to  A,  during  the  life  of  A.     And.  23.  pL  j^6» 

Mich.  13  &  14  Eliz.  The  Abbot  of  York's  Cafe.  Quanre. 

^.  P.  3J.e.        8,  A.  made  tl  feoffment  in  fee /«  the  ufe  of  kimfe^hr  tfey  re- 

1 5  Ellk^in   "^a»»^«J^  o^cr  to  the  ufe  of  ST.  S.  for  life^  remainder  to  the  right  heirs 

the  Court     of  the  feoffor.     Agreed  per  Cur.  that  the  fee  is  in  the  feoffor, 

of  Warda.    and  that  the  ufe  limited  to  the  heirs  of  the  feofibr,  is  in  the 

Ib^id^pirr.  '^^'^^  of  ^  reverfion,  and  not  of  a  remainder  to  his  heirs,  bc- 

innA    1  caufe  it  proceeds  from  himfelf,  and  it  is  his  own  a^,  and  there- 
.  P.  in  the  fore  he  may  alien  the  land.    And.  256.  pU  264.  Anon. 

'  fame  Court. 
and  fame  year.    Oliver  Breer's  Cafe.  I|>id.  54.  pL  78.  the  fame  cafca  reported  ia  tbe  £|at 

word* S.  P.  by  Coke  Ch.  J.  Roll.  R.  1^9.  in  Cafe  of  LancY.  PanacL S.  P. 

I  Mod.  23.  Mich.  7  Geo.  1721.  in  tbc  Cafe  of  Smith  v.  Trigg. 

. 

S.  P.  Bythe      p.  A.  makes  a  leafe  to  B.fier  31  yars ;  afterwards  A.  iev^ 
M^belT.  ^tatB.JboM  bold  for  ^ijemn^  reckoning  the  ytiMrs  ofthefrj 


not  expired  aj  parcel  of  tilt  (zid  term  of '^l  ye^rSf^e.  and  devifcs  l^odcnton, 
the  iDheritanec  to  a  ftrangcr.  By  the  better  opinion  of  the  Y^^*  J^^* 
Court)  the  fee-iimple  pafied  in  poiiitof  rcverlion  ;  for  if  it 
ihould  be  a  remainder,  then  the  rent  which  is  referved  upon 
the  leafe  by  the  will,  fliall  not  be  incident  to  fuch  remainder, 
and  therefore  the  law  (hall  qualify  it  into  a  fee-fimple,  2  Le* 
33.  pi.  4c.  Hill.  29  Eliz.  C.  B.  Machel  alias  Michel  v.  Dun<- 
con. 

10.  A.  the  grandfather,  B.  the  father,  and  C.  the  fon.  A. 
Icing  fei7.-;d  of  land  in  fce^  devifed  it  to  B.for  life^  retnalnder  to 

C.  and  the  heirs  males  of  his  body^  remainder  to  his  own  right  heirf 
males,  and  the  heirs  males  of  hij  body  begotten.  A,  and  B.  died, 
C,  died  tvithout  Ufue  male^  leaving  only  D.  a  daughter  IX  and  her 
huibapd  fold  the  lands  to  T,  S.  in  fee,  Jt  was  argued  that  this 
was  a  fce-iimple,  becauie  immediately  upon  the  death  of  A.  the 
remainder  vefted  in  B.  23  right  heir,  and  vefted  in  him  as  fec- 
fimple,  which  could  not  be  turned  into  an  eftate  tail  by  ^nv  fub- 
fequent  matter.  And  fo  it  was  adjudged.  Cro.  Eliz,  96.  pi.  ij. 
Falch.  30  Eliz,  B.  R.  Smith  v.  Haws. 

11.  A^ae  was  levied,  and  the  ufes  declared  to  the  ufe  of  his  AnJ.  «8«. 
wijejor  life^  and  after  to  B.  his  fon ^  and  the  leirs  male  of  his  body^  ^  5;*  ,"*^" 
remainder  to  the  ufe  of  the  right  heirs  of  the  conufor\  this  upon  do.^K.ttn, 
conference  of  all  the  judges  of  England  was  adjudged  a  revert-  H<ad  v.  1  r* 
fion.     Mo.  184.  pi  437.  Pafch.  32  Eliz.  B,  R.  Fonwick  ▼.  'l^'^T^ 
Mitford.  ,8a.  s  r! 

No 

alteryiinn  is  made  of  the  reverlioii\  brcaufc  the  ufe  never  fepararet  from  the  poflftirion,  himfL-lf 
being  the  peifon  that  ought  to  take  ;  which  Cal'c  \%  Adjudged  the  ancirnt  rexnfion.     Mo.  310.  in  • 

£kc LF.F I  eld's  Cafe,  cites  Fenv/ick  V.  Mitforth. S.  C.  cited  i3Rcp.  ..rj6.    Mich    7  Ja'-.   it& 

famine's  Cafe. S.  C.  cited  Canh.  873,   Pafch.  5  W.  &  M«  B.  R.  in  the  Cafe  of  Tip};in^v. 

Colip. S.  C.  cited  Chan.  Free.  341.  Trin.  1^12.  in  the  Cafe  of  £ure  v.  Huwurd.  —  S.  C. 

Co.  Litt.  22.  b. 

So'xi  i*.  lewii-s  ^fmti  the  ufe  of  himfelffor  lijt^  then  to  the  ufc  of  B.  his  fon  in  tail,  then  to  the 
ofe  of  the  rig^t  heirs  of  4^- A*  has  ice  expcdUm  on  the  cftaic  tail  as  a  r^veHion,  and  itoi  as  a 

remainder.     2  Rep.  91.  b.  Trin*  43  Kliz.  Bingham's  Ca(c. Mo.  6:7.  pi.  R41.  b.  C. 

Jenk.  267.  pi,  77.  S.  C. But  z  fine  by  A.  to  B.  to  the  ufe  of  A.  in  tat/,  tenninder  t§ 

f  OHM  fee  in  fee  \  this  is  a  remainder  and  not  a.rcverfion,  though  B  had  fee  before;  for  the  in.. 
denture  guides  the  u£c>  «n<l  Uie  ftnc  and  iiidci)t4tt  make  h^Kons  ajur4nce»  Jcnk.  267.  pi.  77, 
Bingham's  CafCf 

12.  If  A.  feifed  of  land  in  fee  makes  vifeo^ment  to  the  iife  of 
himfelf  and  wj/>,  and  the  heirs  of  their   2  bodies  begotten y  the  re^ 
fnainder  to  the  right  heirs  of  the  hitfband^  and  the  huibarid  dieg, 
ah  heriot  fliall  he,  paid  j  for  the  apcicnt  ufe  of  the  rcverlion  was    ' 
never  out  of  the  hufband.     Owen  152.  Pafch.  36  Eliz,  Butler 
Y.  Archer. 

13.  A.  infeoffedj.  S.  and  J.  N.  in  fee,  to  the  ufe  of  himfelf  S  C.And. 
for  40  yearSf  without  in^peachment  of  wafte  during  the  life  of  i^^ifg  :he' 

A.  and  afterwards  to  the  ufe  ofC.  id  fon  of  A.  in  tail  male ;  and  cafes  m  ihc 
for  default,  &c.  to  the  ufe  of  the  right  heirs  of  A,  for  ever.     Re-  ^''^  ^^ 
folvedby  the  major  part  of  the  juftices  5  and  decreed,  that  the  \^^y.\^, 
ufe  limited  to  the  right  heirs  of  A.  was  the  old  ufe,  and  not  a  pi.  38.  S.C. 
new  ufe  \  and  that  C»  djing  without  liTue'  mala  has  fo  deter- 
mined 
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mined  tlie  particular  franktenement^  npon  which  the  raiain- 
der^  to  the  right  heirs  ftands,  that  the  remainder  bj  this  re- 
verts to  the  donor.    Mo.  718.  pL  ioo6.  the  Earl  of  Bedford's 
Cafe. 
This  is  a  14.  Fi&e  fur  conufancc,  &c«  come  ceoy  &c.    The  connfee 

for*beteg*  renders  to  another  in  tail,  referving  rent  j  and  hj  the  fame  fine 
one  fine  it  grants  quod  tenement.  prx£6in  cumpertinen.  rtmanerent  to  coniiror 
[  375  3  And  ^  \l€\t%  \  this  pafles  a  reverfion  with  the  rent.  2  And.  131. 
»J'"»"^  pL  76,  Mich.  41  &  42  EUz.  Anon. 

St  had  Dc<^ii 

at  feveral  times ;  and  itjkall  he  intended  as  rendering  the  tail  at  9ne  time,  and  the  feuerj:9n  at  autkr 
time  I  and  fo  is  the  ufual  courfe  of  fines,  and  fo  nath  alvrays  been  expounded.  Bat  it  is  not  ii 
is  grants  ky  de^    Cro.  £.  79a.  White  v.  Weft  alias  GcriOi.  S.  C.*Ow.  X86.  &  C. 

S.  c.  cited  15.  If  A.  covenants  to  ftand  feifed  or  makes  feoflSnent  to  the 

Swo^^''  ^^  ofiimfel/for  life,  then  of  iis  tv'^e  for  life  \  and  iffieledij^ 

▼.  Rbic-  ittrbed  by  pis  heir,  then  to  the  ufe  •fthe  wfe  and  her  bars.     A  re- 

voLDs.  malnder  in  this  cafe  limited  to  ms  own  rieht  heirs  is  void,  and 

a*m^%  V     c  ^ 

Mrefoiv«f*  '^  ^^^  ®^d  reverfion,  and  not  a  remainder.  Mo.  472.  pL  1022. 
by  thv  two   Mich.  41  &  42  Eliz,  Barton's  Cafe. 

Ch  Joftices 

IB  tile  Coiut  of  Wards.    Hill.  42  Ellz.  in  the  Cafe  of  Leigh  v.  Burton. 

16.  A.  fcifed  in  fee  before  27  H.  8.  infeoffed  dhers per/ins  infap 
fo  the  ufe  of  himfelf  and  wife,  and  the  heirs  of  their  2  bodies  begotten  \ 
and  for  default  offuch  ijfue,  to  the  uje  of  A.  and  bis  heirs  in  fee  \  and 
rfier  thefatute  they  had  iffue.  A.  died,  leaving  B.  a  fon,  an  in- 
£int.  Saunders  Ch.  J.  was  of  opinion,  that  the  fon  ihould  be 
in  ward  \  for  that  the  fee-iimple  defcended  in  nature  of  a  rever- 
fion, and  not  as  a  remainder ;  becaufe  the  limitation  of  the  ufe 
of  the  fee  was  void.  But  Dyer  makes  a  quaere ;  for  he  fays,  it 
feems  to  him,  that  this  ufe  in  fee-fimple  is  created  de  novo  upon 
a  feofiment  in  fee,  which  ufe  never  viras  before  \  and  that  it  is 
hot  like  to  Buckenham's  Cafe,  who  had  feoffees  to  hb  ufe  in 
fee,  and  the  feoffees  executed  an  eftate  in  fee  to  the  ufe  of  his 
wife  for  life,  the  remainder  to  B.  and  his  heirs,  and  B.  died, 
hb  heir  within  age,  there  perchance  the  heir  ihould  be  in  ward 
in  his  mother's  Ufe ;  becaufe  the  ufe  limited  in  remainder  wai 
void  as  a  remainder,  but  was  the  ancient  ufe,  and  fo  defcended 
in  nature  of  a  reverfion ;  ideo  quaere  bene.  D.  133.  b.  134.^ 
pi.  6, 7,  8.  Mich.  3  F.  &  M.  Anon. 
Dal.  aq.  pL  1 7.  bine  fur  conufance  di  droit  come  ceo,  isfc.  by  A.  to  B,  Who 
4.  S.  C,  hut  rendered  to  A.  in  tail,  remainder  to  himfelf  in  fee :  A .  died  withoQt 
vcmST  iffue,  and  B.  brought  a  fcire  facias  to  execute  the  remainder. 
ftaicd.  •  Thb  was. held  to  be  a  reverfion  and  not  a  remainder  in  B.  For 
by  this  fine  the  reverfion  b  exectsted,  and  fo  a  fcire  facias  will  not 
lie  to  execute  the  rcmaunder  as  it  would  on  zfine  executory,  bat 
he  (hall  be  driven  to  a  formedon  in  reverter,  D.  199.  pL  55* 
Gale  V.  Gale, 
jenk.  %i%.        iSj  If  I  infeoff  J.  S.  to  the  ufe  ef  himfelf  in  tail,  remainder  if  ^^9 

wJt^'Iir  «««  ^ll^  ^^^t  this  is  a  reverfion.  Hob.  27.  in  the  Qdt  m 
iLt,::!L  RoU  v.  Olbom,  _ 


The  fiflutaHon  to  tty  own  ridit  liein  u  only  cIm/uU  cUncaRs^  snd  fignifiet  aotkinf.  Per  Tkiey  J. 
yChaa*  lU  185.  in  the  Cafe  ol  Litum  aim  Strode  ▼.  Falkland. 

19;  A.  feifed  in  fee  of  Bl,  AcrCj  covenants  to  levy  a  fine  to  ^-  Equ.  R. 
}•  N.  &  J.  S.  and  their  heirs  to  the  ufe  ofMrnfelffir  life,  and  after  uil^*% 
tofuch  ufis  at  bejbould  by  vnriting  declare  g  and  for  want  thereof,  in  Ann.  S.  C. 
tmft^  iim  and  bis  beirsj  a  fine  was  levied.     Afterwards  A.  mar-  ^  »«"*  ^ 
tied  M.  and  they  had  ifliie  B.  and  A.  beuig  feifed  in  right  of  howaId, 
M.  of  Wh«  Acre  in  fee,  they  by  deed  and  fine  conveyed  it  to  where  the 
T.  R.  and  W.  R.  and  their  heirs,  in  truft,  to  the  jxko/A.fir  ^^^^J* 
life,  then  of  M./$r  life,  remainder  to  B.  in  tail  male,  remainder  cafrto  b« 
to  the  right  heirs  of  the furvivor  of  A.  and  M.  for  ever.  Afterwards  ftated  oo 
A-  M.  and  B.  -{on  the  marriage  of  B.  with  N.)  and  W.  R.  and  ^Wc  fc'*'** 
T.  R.  by  their  direction,  convey  Bl.  Acre  and  Wh.  Acre,  and  Sfthe*decd% 
other  lands,  to  G.  and  H.  and  their  heirs ;  as  to  BL  Acre,  to  and  then  he 
the  ufe  of  A,  for  99  years  if  he  fa  long  live,  remainder  to  trufees  to  2^"*^J?** 
preferve  contingent  remainders,  remainder  to  M,fir  life,  remainder  them,  and 
to  B.  for  99  years,  if,  &c.  remainder  to  trujlees  to  preferve,  Is^c.  givehUofi- 
And  as  to  White  Acre,  to  A.  and  M.for  life  of  them  and  the  fur--  °i?"  •  '^"^ 

e    ■%  .1  r»      /•       "^       "^     *'  .^    «  .1       u  It  were 

vivQT  of  them,  remamder  to  B.  for  99  years,  if,  &c.  remainder  neccflary 
to  truflees  and  their  heirs,  during  his  life,  tofuffort,  Isfc.  remainder  woulddcfii* 
to  Nm  fmr  life  for  her  jointure,  remamder  olthe  whole,  and  as  the  [    37^   J 
feveral  eftates  before  limited  fliould  refpeftivdy  determine,  to  the  o/^^^ 
firjlfon  ofB,  of  the  body  ofN,  to  be  begotten,  and  of  the  heirs  male  the  judgea 
cfibe  body  offuchfirfi  Jon  lawfully  ijfuing,  and  fo  to  the  2d,  3d,  P  ^\'*  ^^ 
&€•     Remainder  to  tie  heirs  male  ofB.  remainder  to  the  right  heirs  ^^t^y 
rf^A.  fir  ever*    Afterwards  a  fine  was  levied.    B.  and  N.  had  ftrongly, 
ifflic  C*  a  fon,  and  D.  a  daughter;   then  M.  dies,  and  then  B.  TbtA.hU 
dies  without  other  iflue  than  C.  and  D.     Afterwards  A.  by  will  J5,Ta  l?l 
devifes  all  his  manors,  lands,    tenements,    and  hereditaments,    in  ihcfcUndi 
foffeffi&n,  rever/ion,  remainder,  or  in  expeBancy  whatfoever,  to  truf-  ^7  ^,|J^»  • 
tecs  and  their  heirs,  for  payment  of  his  debts.     A.  dies,  then  C.  v^rfion  unl 
dies  without  ijffiie,  leaving  D.     Ld.  Harcpurt  held  ftrongly,  that  difpofedof; 
the  dcvife  by  A.  was  good,  and  that  he  might  fubjeft  all  thefe  ""^  ^*^^' 
lands  by  will,  as  his  old  reverfion  undifpofed  of.  Ch.  Prec.  338.  lrg^c°tlf  tht 
Txin.  1712.  Eure  v»  Howard.  contrary 

from  fun- 
rifiaz  to  fuiwfetting,  but  he  thought  they  would  not  alter  his  opinion*  S.  P.  came  before 

Lof  a  Cowper  afterwards,  who  fent  it  to  be  tried  in  ejcdment,  and  then  argued  at  law ;    and 
'  *'*    be  thought  it  a  nice  poinu    Ch.  Free.  43^.  Stanhope  v.  Thacker. 


(B)    Of  what  Things  or  Eftates  Remainder  may  be.  ^^i^ 

[I.  D.  8  Eliz.  253.  102.    AUafe  by  indenture  was  made  to  ^'^  "^ 
Cecil  pro  termino  41  annorum,ft  tarn  dlu  vixerit :  and  if  fhe  dies  pi.  ^^44.^' 
Hjinihin  the  term  E.  Jball  have  the  term  pro  refiduo  termini.     Per  Hill,   ag 
Catlin  and  Dyer,  thii^  remainder  is  void  -,  becaufe  the  term  can-  fnj  Ande^- 
not  remain  for  the  refidue  after  it  is  determined,  and  the  fame  fon  and  ^'" 
CaSc  in  cffeft  1  Rep.  153.  b.  per  Cur.    Reftor  of  Chedington's  Rhode*  j. 
Cafc#    But  the  remainder  is  limited  pro  £5*  durante  refiduo  dicli  coldi^Iy. 

termini 
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termini pr/tdi^9rum  80  annorum,  and  yet  not  good;  but  urTiere  U 
is  during  tot  annis  dc  pr^diBis  80  anmSf  it  is  otherwifc  \  for  there 
it  is  a  good  remainder.] 
jenk.  39.         [2«  A  r^/i/  dlf  II0V9  may  be  granted  for  life,  the  remainder 
/>«7^of  r  ^^^*  *"^  ^^^  ^*"  ^  ^  g^^  pcnwinder.     7  H.  4.  6.  b.] 

Bcw  rent  in  uil,  remainder  in  fee,  itgoodL*  Lev.  144.  Sniith  v.  Fknttby.  ■  ■  S':d.  185.  pi. 
30.  Fafch.  t8  Car.  a.  B.  R.  S.  €•  and  it  is  good  by  way  of  renuindcr,  and  {o  a  judgment  of 
C.  B.  wai  affirmed. 

The  g^nt  for  life  and  tlie  reniainder,  being  both  ky^m  ieti^  ^nx  held  food.  Br.  Done,  Jcc.  pL  58* 
cites  8  ri.  4.  19.  But  Ibid,  pl^  54.  cites  15  E.  4. 9.  contris  far  that  which  commcacei  by  the 
iame  grant  for  term  of  life  caiuot  remain  to  another.  But  Brooke  makes  a  quaeie.  '  ■  Such 
grant  was  held  good  by  Litielton  ;  but  Brian  e  contra.  Br.  Graitts,  pi.  45.  cites  i^E^  4*  8.  bot 
Brooke  thought  it  good  if  all  is  by  one  deed. 

If  a  fcnt  de  nnv^  be  granted  out  of  land  by  A.  to  B«  for  life  or  in  tai!,  remainder  to  C.  in  like 
manner,  it  hath  been  held,  that  though  this  limitation  to  C.  cannot  be  good  by  way  of  remainder, 
becaufe  A*  had  no  cftatc  in  the  rent  remaining  in  him  when  he  made  the  grant  to  B.  yet  it  flionid 
he  good  hy  way  nfnctt)  g.rant  and  creation  io  commatcefaturehi  but  this  cannot  be  fo  but  with  a  di^ 
prtxce ;  for  if  the  grant  were  hj  iudenimrt  betwtat  A4  oftfu  oiu  ptrt^  stid  B,  only  oftUoikerpan^ 
now  C  being  no  party  to  the  deed,  can  uke  nothing  by  if,  except  by  way  of  remainder ;  but  if 
he  were  party  to  the  indenture,  or  if  the  grant  were  hy  deed  poll,  to  which  all  men  are  alike  pai- 
ticsy  then  it  may  perhaps  ciiure  at  a  future  grant  to  C.     Wcntw.  Off.  £xec  %^^  %^^ 


(B.  2)     Remainder  of  Terms  hy  Deed.     Good. 

1.    A  SSlGNEE  of  a  leafe  in  truft  to  alBm  it  over  to  truftect 

'^^  to  ufes  agreed  upon,  in  which  himiclf  was  ta  have  eftate 

for  life,  and  after  to  his  children,  and  for  default,  to  his  fitters^ 

r    'X'ji   1  afEgns  the  leafe  with  Knutations  in  tail^  t'emainder  over,  (in  tmft^ 

which,  thpugh  void  in  law,  yet  is  good  by  intent  in  equity,  and 

the  affignee's  executor  iliaU  not  have  it,  yet  fuch  executor  fliall 

pay  the  tcftator's  debts  out  of  the  profits,  if  ihe  hatb  not  ^ffetf^ 

Chan.  Rep.  15.  2  Car.  i«  Powel  v.  Moulton. 

•  2.  Remaindei'  of  a  term  limited  to  baron  andftnuj  sfiito  the 

ebUdren  of  their  2  todies  to  be  begotten,  u  no  entmiJ  in  law,  nor 

have  the  ifiiie  living  at  the  falling  of  the  remainder  any  joint 

eftate  with  baron  and  feme.    Chan.  Rep.  1 1 1..  13  Car,  i.  Ire** 

land  V.  Pain. 

^.  C.  &  ^.        3.  The  Lord  Chancellor  and  the  judgeis  did  deliver  this  gene-r 

agreed  to  by  ^^1  opinion,  that  the  limitation  of  a  term  to  fevered  perfons  »  r*- 

Icl  in  one     fnairuler  ofie  after  the  cither^  if  (lich  perfons  be  all  in  being,  andfof 

■niform       ticutarly  uamedf  can  in  no  wife  tend  to  the  entail  of  a  chattel,  or 

af""'c"fcs  ^^^"*8  ^^  *  perpetuity,  but  the  limiting  of  it  to  a  perfon  not  in 

ii  S.  c*     being,  does ;  and  where  a  perfon  has  fuch  a  truft  of  a  poffibility 

*B«tthoagh  in  the  remainder  of  a  term  limited  after  perfons  ail  ia  being,  he 

J*^^*™*  ^  has  good  power  to  declare  and  make  a  difpofition  of  the  tmit 

bc^autod^  of  fuch  a  poi&bility,  but  the  limitation  of  a  remainder  in  pofli- 

Hversur-^    bility  of  a  chattel  real  to  the  heir  of  a  perfon  litniting,  the  fame  is  a 

{ThJfT^  void  limitation  5  and  the  eftate  m  point  of  intereft  docs  revert 

after  ano.    ^nd  fix  in  the  perfon  that  made  fiKh  void  limitation*    Pollexf. 

*^*  ^^     3i>  32*    J^^^  30.    14  Car.  2*    Goring  &  aL  v.  Bickcrfiaff 

caufe  tbe        «^    I 
fame   U        **  "• 

tf ansferrable«  yet  it  cannot  be  good  key^nd  %  limtettOMS  t§  ^  ^  t*Tfi^  ^  '"  'c'V*    Auu  Ctm 
aa.  in  the  Cik  of  Sackvill  v.  Dobfoa.  _ 

ft 
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It  was  agrctd  per  counfel,  and  (b  declared  per  Cur.  that  the  general  nt»e  that  had  hitherto  oH« 
ISiiBed,  wa$,  that  you  might  limit  a  term  to  as  many  perfons  as  you  wouM,  one  after  another* 
that  were  iik  ^  at  the  time  of  the  limitation,  aad  one  ftcp  farther  to  a  perfon  not  in  cflc ;  but 
that  thcte  could  be  tut  one  contingent  remainder  oi  k  tcim  for  years.  Vcrn.  235.  Pafch.  i68^<  in 
the  Cafe  of  Maffenburgh  v.  Afli. 

4.  Limitation  of  the  truft  of  a  term  was  to  haron  and  fente,  and 
the  hngeft  liver  of  them  for  tifif  and  after  to  the  eldejt  ijftte  of  them ^ 
they  had  then  no  iifue.  This  a  good  limitation ;  and  the  limi- 
tation to  baron  and  feme,  and  the  longeft  liver  of  them,  U  but  one 
limitation.  Chan.  Cafes  33.  Mich*  15  Car.  2.  Sackvill  v.  Dob« 
fon. 

5  •  TruJI  of  a  term  to  A.  fir  life  then  to  his  eldeft  ijfue  male  is 
a  good  remainder.    PoUex.  a6.  Cotton  v.  Heath* 

6*  A.  having  iflue  B*  and  C«  and  the  defendant  D.  his  fons^  Chan.  Ca&t 
and  being  poflefled  of  feveral  boillaries  of  fait  water  for  feveral  *3«»  >3a- 
terms  of  years,  by  2  deeds  a/ftgned  the  fame  to  T.  W.  and  T.  S.  cordingiy. 
in  iruflfor  bimfelffir  6c  years  tfbefi  hng  lived,  and  after  in  truft  S.  C.  cued 
for  AL  his  wife  for  60  years,  i/[^^  fo  long  lived,  and  afterwards  a/  bvLd.Nou 
to  part  in  truft  for  3.  in  cafe  hefurvived  A.  andM^  for  the  refidue  chan.  Cafef 
of  the  terms,  and  direEis  the  trufiees  to  ajftgn  to  B.  accordingly,  and  35,  36.  \n 
^  B.  dies,  living  A.  and  before  ajfignment,  leaving  afon^  then  to  afftgn  ^p^'jj^f  ^ 
the  whole  term  to  ffs  eldejtfon,  and  if  no  fon  to  B^s  daugnters  if  any,  cafc*— - 
and  ^3.  diesvnthottt  ijfue  before  qffignment,  or  having  IfTue,  if  his  And  alfo  s 
iftti  die  before  afftgnment,  then  in  truft  for  C.  and  the  heirs  of  his  f!" ""[n^fo! 
My,  Budfor  default  of  fuch  iftue,  in  trttflfor  D,fhr  the  reftdue  of  2  Wms's. 
the  term  \  and  as  to  the  refidue  after,  the  deaths  of  A.  and  M.  in  tritfl  Rep.  630. 
/or  C.  in  cafe  he  furvive  A.  and  M.  for  all  the  refidue  of  the  JJth^'e^Cafe* 
terms,  and  direfb  the  tniftees  upon  requeft  to  aflign  the  fame  of  Stam- 
accordingly  ^.  and  if  C*  before  affignmetU  £es  bav'mgiffue,  then  to  '•»^  v. 
affign  to  bis  eldefl  fon,  if  any,  and  if  none,  to  his  daughters ;  and  j^*  ft«  o? 
ifC.  dies  without '^te,  and  before  qffignment.  Or  having  iffuc,  and  the  Rolls 
bis  ilTuc  dies  before  affignment,  then  the  trufiees  to  permit  B,  and  jj'*^  '*y* 
the  beirs  of  his  body,  ^nd  for  want  thereof  to  D,  and  the  heirs  of  his  wood  v. 
body,  and  for  want  thereof  to  the  executors,  &c  of  C.  to  hold  the  Saukdkks. 
lame  during  the  refidue  of  the  terms*     B,  died  without  iffue  in  the  ^^^  ***^" 
life-'time  of  A.  and  M^  and  then  A.  and  M.  died,  and  C.furvived^  ji  ^.3,  ^.^^.^ 
4^3^  entered,  and  enjoyed  the  ^vhole,  and  Sed  before  any  affignment  (but  (hort* 
made  to  him  without  effue  inteftate,  and  adminiftration  of  his  t   37^   3 
eftate  was  granted  to  the  plaintiff  Elizabeth  his  relift.    The  [y^  ^  ^• 
Lord  Keeper,  aiEfted  by  Mr.  J.  Twifden,  Mr.  J,  Rainsford,  hajnintSr 
and  Mr.  J.  Wild,  agreed  in  opinion,  and  declared  that  the  eftate  Uuke^f 
limited  to  B.  being  but  in  nature  of  a  contingency,  no  eftate  ever  c^^^^^J^ 
vefted  in  him,  and  that  Elizabeth,  as  adminiftratiix  of  C.  was  3^,  '[it 
well  intitled  to  the  trufts  of  all  the  terms,  and  decreed  the  fame  ihouid  be 
'accordingly.     Pollcxf.  35,  36*  i  July  21  Car.  2*   Wood  &  al.  gf;g*;^'"f 
V.  Saunders  &  aU  obfcrved, 

that  in  that 
cafe  there  wa<  a  double  contingency  precedent  to  the  vefting  the  whole  truft  of  the  term  (viz.) 
not  only  B'a  dying  without  ilTue  before  affignment ;  but  if  he  had  ifTue,  the  dying  of  fuch  iffue 
before  afl^ment ;  if  he  had  iifue  a  fon^  that  fon  would  not  have  taken  at  his  birth ;  but  if  he  had 
<iird  before  he  had  or  could  have  taken  any  alTignment  of  the  term,  and  the  father  had  died  with- 
9111  any  other  iflttC|  the  truft  of  the  term  would  have  gopc  to  C«  Befides,  there  is  a  dying  without 

iiTur 
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iflue  bf  B.  pr«cedeiit  to  C't  taking,  wliich  perhaps  might  take  in  maddilUbcfi  uynXi  Htbt^m 
daughter  ^  but  thefc  contingcticies  beine  bf  necemty  to  happen  wiUiin  the  compda  of  a  livti,  aai 
no  contingent  eiUte  ever  Ycftang,  chit  fokmn  refolutxon  held  the  limitation  to  C«  to  be  a  good  &• 
ttitation. 

&c.iiod.  'J.  A. pofieiTedof  a  tru/loCz  term,  fettled  the  feme b]r deed 
J^Kw^  i^  ^^^fijffir  l\fi%  then  to  his  wfifirrtfe^  then  to  i^,  ad,  &c,  font 
Finch  held  of  their  bodies,  and  the  heirs  made  of  the  body  of  fuch  ift,  ad, 
it  a  void  re.  ^cfonSi  and  if  no  ions,  them  to  daughters.  Am  and  his  wife  died } 
b!^ttfe?t  ^^^^  ^'^  ^  daughter  living  at  the  executing  of  the  tmfts,  and 
doth  de-  fhe  was  the  only  child^  and  living  at  the  death  of  the  father  and 
oend  upon  mother ;  decreed  the  limitation  to  the  daughter  void.  Pdlkx. 
tnd'fS're.  40*  23.  May  1674.    Burgefs  v.  Burgcfa. 

mote  contingencies,  for  othcrwiiie  it  would  be  a  perpetuity ;  and  he  find  he  wndd  aOow  one  eon* 
tingency  to  be  good,  vis*  that  to  the  ift  fon,  thoueh  the  firft  ion  wai  not  in  cfleatthettnieof  bti 
deceafe;  and  he  faid,  he  did  deny  my  ILord  Coke%  opinion  in  Lbon.  LoTiL'a  Cafes  ^vhich  fri% 
that  in  cafe  of  a  leafe  fettled  to  one,  and  the  hcira  nulea  of  hia  body,  when  hediet  the  cAafee  ii  dfr 
termined ;  for  he  [via.  Ld.  Coke]  faid  it  (hall  go  *  to  hia  exeeoton.  *  10  Rep.  87.  a.  b.  inLsoa* 
I^v  a  L'a  Cafe  fayy,  the  heirt  fhaU  not  have  it  out  the  execuCon,  becaufe  it  ia  a  chaltle  only,  which 
cannot  be  inuilea.— S.  C.  of  Burgefs  v  Burgefs.  Pafch.  a6  Car.  a.Chan.  Cafea  2*9, 13a  that  Id. 
K.  Finch  declared  the  limitation  void,  becauie  it  waa  a  remote  tmft,  and  tended  to  a  pcrpctaiiy. 

Tin.  Rep.  91.  S.  C.  accordingly. S.  C.  cited  by  the  Matter  of  the  RoUa»    s  Waa'a.  R^  fi^* 

Mich.  i73n«  in  the  Cafe  of  Stanley  v.  Leigh. 

The  Mafter  of  the  Rolls,  in  the  Cafe  of  St  awl  by  v.  Lb  ton.  ^Hch.  iT3«.dted  tfaia  CBfeef 
Burgeis  v.  Burgefs,  and  remarked  upon  it,  that  it  ought  to  be  confidered  that  thia  waa  a  deoeejaf 
Ld.  Not»ingham*a  own,  asd  at  the  time  when  the  prmciple  laid  down  by  him  afterwarda  b  tha 
Puke  of  Norfolk's  Cafe,  of  a  man's  having  as  much  power  over  a'  term  as  over  an  inharilaaer, 
bad  not  obtained,  nor  is  it  very  probable  that  it  did  occur  to  him ;  beiides,  that  Hia  cafy  to  tan- 
gine  he  would  make  lar;^  concefllons  in  order  to  lelTen  the  number  of  rdblutiona  he  wn  loca- 
counter  in  the  Duke  of  Norfolk's  Cafe;  that  thefeconoeflions  too  were  made  in  the  firftax^ 
ment,  and  the  ad  argument  (hews  plainly  that  he  grei^  ftronger  in  hia  opinion  aa  to  t  man's  havuy 
•a  much  power  over  a  term  as  an  inheritance,    t  Wma'a.  Rep.  6a5. 

Chan.  Calea      g.  A.  qffigns  a  term  in  tmft  that  InmMflhould  receive  tbepnfits 

s?c.*cited    ^^^"'^g  if^is  l3e,  then  that  M.  his  vnfe  Jbouidfer  berlife^  then  that 

Vern.  469.    B,  his  iftfonjbouldfor  his  life^  and  aner  B's.  deceafe  that  B's.  child 

't  H*  ^*'*,  or  children  ihould  for  life,  and  for  want  of  fuch  iflue,  or  after 

y.Ro^    the  death  of  fuch  to  permit  C.  &c  as  is  limited  above  to  &  and 

then  to  permit  D.  durine;  her  life,  and  after,  in  the  fame  maimer 

as  to  B,  and  for  want  of  fuch  ifliie,  or  after  the  deceaie  of  fuch 

child  or  children  of  D.  to  permit  the  ezecutors  or  adminiftrator 

of  M.  wife  of  the  faid  A.  to  recdve  the  profits  during  the  re- 

fidue.of  the  faid  term,  and  then  to  pormit  another,  and  fo  on. 

Thp  Lord  Keeper  declared  that  the  fereral  trufis  khig  ^^^ 

limited  fir  life  do  not  tend  to  a  perpetuity,  and  fb  the  remauiders 

are  all  good.    Pollex*  38.  Mich.  1674.  Oakes  ▼•  Chalfbnt, 

fin.  Rep.         9-  A*  poflefled  of  a  term  for  80  years  in  lands,  affigned  the 

i8i.s.c.ao.  fame  to  W.  R.  and  W^  S.  upon  thefe  trufts;  that  B.  (hookl 

"'^^"S^y*    enjoy  the  fame  during  his  life,  and  then  M.  his  wife  during  her 

life,  and  after,  to  permit  fuch  child  and  children,  as  the  fiod  B> 

and  M.  ihould  have  of  their  bodies  begotten,  and  their  child 

[   379  ]  ^''  children,  and  their  affigns,  to  enjoy  the  fame  for  the  refidae 

ol  the  So  yediTS^  2nd  for  default  rffuchifue^  thento^enDitttehein 

cf the  faid  A.  and  their  executors,  &c.  to  enjoy  the  premiflbfir 

the  relidue  of  the  term  then  to  come.    B.  entered  and  enjoTcd, 

and 


^  iAkSiic  hii  wtii,  and  the  defendant  Mw  his  ctcaiXXiXf  and  • 
died ;  (he  proved  his  will ;  C«  was  the  only  iiliie  and  heir  of  B. 
and  furvived  his  father,  and  "afterwards  died  Tvithbtxt  iffiic,  and 
adminiftration  pf  his  eftate  was  granted  to  the  defendant  M« 
Afterwards  A.  made  hts  will,  and  the  plaintijBTtt.  his  executor^ 
and  died,  and  they  proved  his  wJH ;  the  Ld.  Keeper  declared 
the  limitation  in  thiA  to  the  heirs  of  A.  Which  is«to  take  place 
after  the  mefne  remaindet^  of  B.  and  M.  c^^iiiot  by  pr^f\irxip» 
lion  of  law  take  place  during  the  80  years,  arid  tends  to  a  per- 
pctnity,  and  therefore  void,  and  the  whGftc  ihtercft  vefted  in  the  . 
defendant  and  her  liBgns,  and  allowed  the  plea,  afid  as  to  the 
Icafc  difdiiffed  the  bill,  f  oUexf.  42 .  Mich.  i6  Car.  7..  Knight  t; 
Knight. 

10.  A  remainder  after  limitation  of  a  term  Y0  an  ijjtie  fnaU  is 
Void  in  law.     a  Chan.  Rep.  120.  StS  Car.  2.  Still  v.  Linn. 

11.  A.  being  poflefled  of  a  term  of  200  years,  fettled  it  by  SAp-tr^e* 
deed  upon  fuch  trufts  as  he  fliould  afterwards  declare  by  another  bySirffewy 

.  deed.  A.  b]^  another 'deed  declared  and  limited  the  truft  Of  the  ]^}{e*^ 
term  to  C  his  Jecond  jon^  atnd  the  hfirs  males  of  his  body^  provided  if  2B3.  to  s^o* 
iff.  bis  eldefifm  die  ixliihotct  iffuc^  or  his  imfe  ttifanf^  living  C.fo  that  -*-Thi«  de»- 
ihetarldom  cf  Arufidd  defcetids  on  C.  then  the  faid  lermjhall  rr-  ^J^y^,^ 
feWMf  io  D.  bis  third  fin  J  and  ihe  heirs  tnales  of  his  body,  with  liJie  rcvctfcd 
remsifiders  in  tart  to  hu  o^her  fons  fuccejfivelyy  afterwards  J5.  the  J5^^  ^ 
eldeft  ion  Sed  -without  ipie  in  the  life^time  cf  C.  fo  that  the  con-  cs|l.^*j?^btit 
tingency  of  the  earldom  defcending  oh  C.  did  happen  \  the  quef-  ^ts  tfter. 
tioji  was,  whether  this  limitation  of  the  term  in  remainder  to  D.  ^•^^  vi^. 
Vfas  good  or  not,  it  being  not  to  vcft  in  him  till  after  the  death  il^f.^"af* 
of  B.  without  *ifliie,  and  living  C.     Lofd  Chan.  Finch  decreed  finned  ih 
this  a  good  limitation,  though  the  two  cliief  juftlces?  and  the"  J^*j^^"%^^ 
thief  baron,  who  aflifted  hini,  were  of  a  coAtrafy  opkiioit*  the  decree 
3  Chan.  Cafes,  i.  &c.  34  Car.  2.   The  Duke  of  Norfolk's  Cafe,  of  the  i.ofd 
or,  the  Do£hrine  of  Perpetuities.  Jtrfcd  1^ 

Chfifks  Howard  v.  the  puke  of  Nolrfollt.  S.  €*  '2  CHaH-.  Hep.  22.  Or 

12.  There  is  a  great  d'^erence  as  to  limitations  of  terms  in  Thcttpftor 
^rtfs^  and  fuch  as  attend  the  inheritance  \  the  firft  cap,not  he  limited  *  ^jf"*  ****  ^ 
to  one  ^fier  the  death  ofamiheY  without  iffue  \  but.  the  }atccr  may^  km&fcd  n»* 
if  the  inheritance  be  fo  limited,  but  not  clfe.  Per  the  3  Ch.  J»  otktroHfi  in 
2  Ch.  R.  233.  34  Car.  2.  in  the  Cafe  of  Howafd  v.  D.  of  X^^ 
Norfolk,.  */^^^ 

grofi  (AH  be 
finiiced  hi  font,  P^r  Lord  C.  Nottingham.  2  Ch.  R.  t^^,  in  the  Cife  of  Howard  v.  Duke  of 
KoffoUu 


13.  DCuieincac  oi  ^  i^rm  en  a  inaxTiagc  m  iruii  10  uae  puj*'  s^nsu 
hand  for  life^  remmndeep  to  iftfontill  a  I,  then  to  fuch  ifi  fin  for  tie  *7^-y 
remsinder  of  the  tenuy  but  ^  if  he  the  iftfon  die  before  a  I,  .then  /•  aSa. 


13.  Settlemem  of  a  term  en  a  marriage  in  trCft  to  the  hufy  sChan  ll<p. 

ibid. 
Fovr 
■thi  2i/,  erni  every  other  fon  in  the  fame  manner ;  and  if  no  fuch  fin^  v^^ifi^  were 
txifaU  dU  before  21,  then  to  J.  S.    This  is  a  good  remainder.  ^^^J^iS^^ 
Vera*  234.  304.  Pafcht  &  Hill.  16S4.  M'aflenb^r^  v.  A(h,        r^ouinden 


3^9t  Bonafntiet 

wnA  contiiigaicict  in  the  dec<!  of  trnft  bein^  Kmittcd  and  confined  to  fall  witkin  tKe  Mifa&eT 
VJ?^  ^<  P>od«  and  the  Lord  Kcep(fr  declared  himlelf  of  tlic  bme  opt^ioo.-  &C.  cu.4  ittj^ 
Gibb.  3i&-f»Scc  Cban.  Pnc  15*  Martin  v.  Lm^  1690.  in  the  Cafe  of  a  darifc. 

14,  A  term  was  limited  to  A.forPife^  then  U  B^fitRft^  then 

iofucb  child  as  B.Jboidd  lettvt  at  his  deaths  and  for  want  offuch  child 

U  C— Quxrc  if  the  remainder  to  C.  be  goocU  Vem.  461.  Trin. 

1687.  Hcyward  v.  Rogers. 

^   380  3      15.  A.  pofiefled  of  a  term  for  years  grants  the  term  ttB^fir 

uJ^"^*    /j^,  the  remainder  to  C.  the  remainder  is  void ;  but  in  the  oTc 

tf^     *       of  a  vnil^  or  an  *  qfftgnment  by  way  of  trufi^  the  remainder  OTcr 

is  good.     Arg.  2  Vem.  .332.  pi.  316.  Mich,  idpd*  in  the  Cafe 

of  Hyde  v.  Parrot. 

&C.  cited        16.  A.  poflefTed  of  a  term  for  999  years,  demifed  to  J.S.  for 

^It^'  860  years  in  trufifor  herfelffor  /^,  then  to  B.  her  fin  for  /»,  re- 

irmi/a       xnainder  to  M.  the  nmfe  of  6.  for  life,  then  to  the  \fl  fon  during 

Kcp.  9S.      the  refidue  of  the  term  }  and  in  default  of  iffue  of  fuch  ift  fop, 

ioSlc*     then  U  the  2d,  and  other  Jons  of  B  and  M.  equally  to  be  divided 

Cowpcr&id  between  them,  and  in  athvlt  of  ifliie  of  B.  and  M.  then  to  £• 

xtmnftbc    during  the  reiidue  of  the  term.  LordC.Cowperwasof  opinioDy 

thtt  ifthe     ^^^  ^  there  never  was  any  Jon,  hut  only  a  daughter,  the  limitadoa 

limitation    ^'^  good  to  the  daughter ;  that  in  cafe  of  an  exprifs  devife  to  the 

«f  the  tena    \ftJon,  during  the  ryulue  of  the  term,  remainder  to  tie  daughter,  if 

*^^"^   there  be  no  fon,  the  remainder  to  the  daughter  will  take  place ) 

remainder    »i<l  Where  it  is  devifed  to  thefirfifon  in  tail,  that  gives  him  the 

«var  had     whole  term  only  by  conftruAion  in  law,  and  an  eftate  by  con- 

^J[^ *?'  ftniAion  of  law  cannot  be  greater,  or  of  more  force  to  make 

no  nor*      void  a  remainder,  than  an  exprefs  limitation  of  the  remainder 

ttoatoit.  of  the  term,     a  Vem.  600.  Mich.  1707.  Higgensv.  Dowler. 

■ClOB  of  &. 


truftof  atetm  twowayt,m.  If  there  be  a  fon  by  the  marriagci  then  to  that  fen :  buftifa 

aad  no  fon^  then  to  that  daughter;  and  that  thU  it  not  too  rtmote  a  cootui{nency«  bcin^oywrf 

to  «  UJt  t«  beinr^^-^-^t  ^Ik.  156.  S.  C.  by  name  of  Higgina  v.  Derby.    But  the  iimitarwn  theia 

it  expreflcdtobe  to  thtfrBftn  if  the  bcdui  cfB.  anihL  Mn4  the  heirs  maIc  rfHU  Mj  wff^fe^ 

fwy  l5c%  And  that  Lord  C.  Cowpcr  wai  of  opinion^  that  had  the  limitatioo  lo  the  fiMH  ever  aaoK 

efFeft,  and  the  cAate  vefted,  the  remainder  to  the  daughter  had  been  void ;  but  aa  thaie  «at  ■• 

fon,  it  was  good  \  but  that  upon  readine  the  fettlemeott  it  appeared  U  be  thus,  vis.  «atf  £v  itfmmSt 

ojijne  mate  ^  Ike  iufdy  of  B,  then  to  dMtghters\  and  therefore  it  was  held  that  B.  took  an  ciaK 

tail,  and  (o  the  Kmttatton  to  the  daughters  void,  being  after  a  plain  Um:tatioa  in  tail  t»  B.  — *> 

Lord  C  Talbot  in  the  Cafe  of  CLxai  v.  Clare  faid  that  this  Cafe  of  Higsim  v.  Dewier  s 

veryimtieffcfUy  reported,  and  was  upon  a  demurrer  where  things  are  ngt  aigned  with  thrt«ifi|M 

which  they  are  upon  arguing  the  merits  of  a  caufe.    Cafes  in  Chan,  in  Lorn  TaIboc*B  Tbae*  ii£ 

flafeh.  i734._a  Wma,^a  Aep.  in  Cafe  of  Stanley  v.  Leigh,  the  Maftcr  of  the  KoUa  dm  ttas 

Cafe  of  Hi^nt  v,  Dowler,  of  which  he  fays  he  has  a  farther  MSS.  report ;  and  ta  hia  aigu^wi 

there  feyi  it  ia  obfemUc,  that  though  the  a  printed  books,  (viz.  Verfi.  andSalk.}  difier  in  iicm4" 

ing  the  Jimitationa,  yet  thiry  agree  in  the  point  refolvrd  by  Lord  Cowper,  and  the  only  ooe  argoed 

before  him,  which  was,  that  the  limitations  of  the  truft  of  a  term  by  a  marrivfe  fettkmcnt  no  ifca 

Ctther  for  Hfey  remainder  to  the  firft,  and  other  fons,  and  the  heirs  of  their  bodies  rcfpcftaw»i|^ 

renutnder  to  die  daughteti,  wen  good,  and  there  happening  to  be  no  fon,  the  remainder  to  vlis 

daugbten  would  ukt^ie&.%  that  none  of  the  reporu  fay  what  became  of  it,  but  all  agree  tlottte 

point  Was  fo  rcfolved ;  andthatbyfome  nocet  taken  by  Mr.  GoMciborougfa,  the  regmer»  tbcB  i^ 

court,  of  which  his  Honour  had  a  copy,  it  appeared  to  have  really  beea  fo,  and  aocorda^ife 

tbofe  reports  as  to  the  eftate  vcfting,  or  not  vcfting ;  but  as  to  what  Salk,  (ays  about  rrads^  ^^ 

lettlcmeat,  and  finding  the  above  words  in  it,  and  that  by  reafon  of  them  tke  limitatiafli  ^ft  Aft 

daughtert  was  held  void,  that  that  could  be  no  ingredient  in  the  judgment  of  the  Courts  fee  «^ 

trguing  the  deniunor  the  Court  csnnot  go  out  of  the  pleadings ;  and  fo  that  this  nnft  hr  «  i^4» 

take^  and  that  he  iufpofea  the  bill  was  read,  and  not  the  deed.    «  Wms.'^  Rep.  6sS,  ^7* 

Mick.  a;|a« 

^7-  A 


17.  A.  on  marriage  of  B.  his  Ton  wkh  M«  iirith  whom  lie  had 
?5oL  portion,  affigned  a  term  of  1000  years,  in  trtifi  to  pemut 
B,  19  uJte  the  profits  fir  his  lifiy  and  after  to  permit  M.for  her  lifry 
remainder  to  the  heirs  of  the  bodies  ofB.  and  M.  for  the  refidue  of 
the  term«  M.  dies  leaving  ifliie.  B.  affigned  to  J.S.  who  brought 
t  bin,  bat  upon  the  reafon  of  the  Cafe  of  Peacock  and  Spooner, 
in  which  it  was  decreed  that  the  heirs  of  the  body  (hould  take 
as  pnrchafors,  it  was  difmifled  at  the  Rolls  \  but  upon  appeal 
to  the  Lord  Keeper,  and  after  fearch  of  precedents,  it  was  de- 
creed for  J.  S.  the  affignee,  that  the  whole  term  vefted  in  B. 
and. that  the  heirs  of  the  bodies  of  B.  and  M.  could  not  take 
as  purchafors)  that  if  the  legal  ejlate  had  been  Jo  rtmited^  B.  muft 
have  taken  the  whole,  and  the  truft  of  a  term  muft  be  go- 
verned by  the  fame  rule.  2  Vem.  668.  HiU,  1710.  Webb  v. 
Webb. 

1 8.  A.  poflefled  of  an  Exchequer  emntntj  of  ij^per  cent,  for  ^  ■VerD.dgsr 
fears,  covenants  with  truftees  to  pay  it  to  lus  wife  for  her  fepa^  '-  ^* 
rate  uie,  and  after  their  deaths  to  the  child  or  children  begotten 
between  them,  and  for  default  to  his  own  executors  or  admif 
siftrators,  for  the  refidue  j  Lord  C,  Cowper  held  that  it  may  be  [   38s   ] 
good  iy  vjay  of  covenant,  though  it  might  not  be  fo  by  way  of 
limitation.     G.  Equ.  R.  97.  Trin,  I  Geo*  Balfe  v*  Grey. 

19.  A*  feifed  in  fee,  grants  to  %  S.  his  executors,  (sfc^  for  ^ 
years  in  trufl  for  bimfelf  and  M*  his  nvifefor  hfe^  and  after  the 
death  of  the  furvivor,^  the  heirs  ff  their  2  bodies,  and  after  in. 
XrvSiJinr  the  heirs  of  the  body  of  A*  ana  in  default  of  fuch  iilue  in 
tm&fir  the  heirs  of  thejurwvor  of  A.  and  Af.    They  have  ijffiii 
B*  a  Ton.     A,  dies ;  then  B.  dies  an  infant  without  iffiie.     M* 
e^nuniflers  to  A,  and  B.  and  qffigns  to  J.  N.    The  queftion  was 
if  the  aflignment  was  good  to  J.  N.  or  if  the  term  fhould  be  at- 
tendant on  the  reveriion  and  go  to  the  heir  at  law ;  but  on  con- 
fideration  of  thb  cafe  the  Mafter  of  Rolls  decreed  for  J.  N.  the 
affignee  of  M.  and  that  the  term  ihould  not  be  attendant  on 
the  inheritance ;  for  that  the  party  who  raifed  this  term,  and 
iiaApo^ver  tofev^  it  from  the  inheritance,  fhewed  his  intention^ 
ib  to  do  by  limiting  the  truft  to  the  furvivor  of  him  and  his  wife^ 
and  the  heirs  of  the  furvivor,  which  though  it  was  a  void  li- 
mitation^  yet  fufficed  to  (hew  his  intent  to  fever  fuch  term 
from  the  rcveriion.  Wms/s  Rep.  360.  376.  Trin.  1717.  Haytor 
▼•Rod. 

20.  A*  poflefled  of  a  term  of  1000  years  devifed  it  to  trujlees 

fi"'  fo  fusny  yeafs  thereof,  as  B.  his  fin  Jhould  live,  and  after  his 

death  in  tryl  for  the  iffue  nude  of  B.  lawfidlyrhegotten  forfo  many 

years  of  the  fame  as  fuch  iffue  Jhould  live  \  and  when  the  iflfuc  male 

^«£B.  fiiaula  happen  to  beextinA,  then  in  trujlfor  his  2d  fin  C. 

Vjt^  l*fi9  remainder  in  truftyjr  the  iffue  male  ofC.  for  fo  many  years, 

Jbc  the  eUefl  to  be  preferred  before  the  youngefi,  TcmiinieT  to  the  i^^ue 

male  of  the  name  andfhmily  if  the  Clares,  nvhich  Jhould  be  next  of 

Unfor  all  the  refidue  of  the  term  \  and  made  B.file  executor  and  rj^- 

Asary  legatee^    A.  died,  B.  died  nvithout  iffue  male.     Lord  C.  1  al-* 

G  g  2  hot    ' 


J«« 


laciiutfmiet; 


bot  faid  that  two  queftions  had  been  made.  t.  Whetbar  B. 
took  «flate  tail,  or  fer  life  only,  sdly.  Whether  if  he  look  for 
life  only^  the  fubfequent  accident  of  his  dying  without  iflbe 
male,  or  rather  his  never  having  had  any  imtc  nudevmU 
let  in  the  limitation  to  C,  the  fecond  fon }  as  to  the  firft,  ke 
was  of  opinion  that  Bw  took  but  in  eftate  for  Ufe,  and  diftiiH 
guiflied  this  cafe  from  that  of  King  v.  Mellimg,  which  wn  in 
cafe  of  a  freehold,  which  may  and  muft  defcend  to  the  iflbe; 
but  in  the  principal  ca(e  it  is  only  of  a  leafchold,  which,  vidn 
out  a  particular  provifion  can  never  defcend,  but  muft  go  in  a 
eourfe  of  adminiftration,  and  here  it  h  expnkly  limited  to  B.  fcr 
Hfe,  and  iball  not  be  inlarged  by  any  Aibfeqnent  words,  djpcd* 
ally  when  i^  tie  limtaeion  to  C.  he  explains  what  he  meant  bf 
•JJ«wordf  jflTue  in  the  firft  part ;  fiwr  there  h^pjM  it  *  to  Aejirft  mi  nay 
c^theoii^  Other /on,  and  the  hehrr  male  •/ their  bodies  \  fo  it  is  plain  thai  he 
mat  above*  intended  that  every  ifliie  to  be  bom  of  &  ihould  take,  and  (b 
the  limitation  to  C.  too  remote  and  cannot  take  efieft  jdfy 
That  thtjiibfequent  accident  of  B^s  dying  %oiihout  ^ffite  mnU  mi  ktiif 
the  cafe  \  and  decreed  the  term  {[as  bdongingj  to  Bw  he  bew 
reiiduary  legatee  of  A.  his  father,  and  from  him  to  the  phiotf^ 
who  was  B/s  executor*  Cafes  in€haii«  in  Lord  TalboATiob 
21  to  27.Pafch.  1734.  Clare  v*Clare« 

(C)     upon  what  Eftate  it  may  be  limited. 

As  if  Hat  [}•  A  K:emainder  is  not  good  without  a  particular  efiate  in  th» 
iefir  c§m>]  -*a     creation.! 

firms  He  ■■ 

e/lMi  rfioB  iMdUd  fir  ymrs^  therenuituUr  in  fee,  this  remainder  is  void.  beoAafe  dKcttMr  m 
yean  was  made  before  the  remaioder^  aad  not  at  the  tbne  of  the  remaiodcr  m^dCf  a«d  he  (M 
not  uke  it  ai  a  grant  of  the  reverfioo,  inafmuch  as  he  it  not  party  to  the  deed.  Arg.  PLC.  1^ 
b.  Pafch.  4  E«  6.  la  Cafe  of  GoIetfaiHi  t.  Bqufliin.    See  (C.  s) 

[a.  U  a  frafOee  of  u  ren^barge  grants  it  to  tht  tenant  efAtlmt 

forjtars^  toe  remainder  ever  to  another,  this  is  not  m  good  fO* 

[  382  ]  mamder,  hoexaSttht  particular  eflate  it  fu^endedm  tie 

mtnt.    1>4  3  and  4  bL.  140.  41.] 

[3*  If  zfeigmory  be  granted'  to  the  tenant  for  bis  /j^^  the 
dtr  avitr,  this  is  a  void  remainder.    D.  3  &  4  Ma.  140. 41.3 
Br.  Cranti,        [4.  If  I  Uafi  land  to  a  man  who  is  not  c^aMe^  astoa 
|i>^33'Citei  y^^  ^^  remainder  over  infeCy  the  remainder  is  not  goody 
]Sr.  bevife^  thcTc  is  not  wxf  particular  e/late.     9  H.  6.  24.  b^l 

pi.  5.  cites 

2H.6.  21.  S.  P.'-^S.  P.  per  Coke  Ck.  J.  a  Bulft.  a^ft.  ciKci  S.  C.     "Si,  K  fa 
h.  J.  Pf.  C.  35.  a.  fa»  Cafe  of  Colethirft  v.  Bcjutbis. 

U  during  fg^  &  if  a  leafe  be  made  /9  ^.  S.for  lift,  where  tiert  itmittp 

o/uw^h!  fi^^  '^  rerum  natura^  the  remainder  ^tw,  the  remainder  is  !• 
bey  of  Dale,  good,  becaofe  there  is  not  zny  particular  eflatej^  9  H«  6«  t4i  ^ 


iMefor    Dcbilc  fiindamcntnm,  Ac.] 

tifet  *ra  '         •■ 


^i/i  im  uil  he  wukie^  the  remainder  (f  the  dht  of  thtt  Dale  and  hti  fucceS»r%  ibU 
^  tberebc  to  abbot  made  dtonoj^tha  paftiMilar  eftaic.    QoktSuu^^  a»  ^^ 


[6.  But  if  a  man  devt/i  to  one  for  life  who  is  a  tmni,  the.  rit-  Br.  Gfant^ 
mmnder  over,  the  remainder  is  good*  bccaiife  the  intent  fliall  be  |^'^^"^ 
t^cn  in  a  devife.    9  H,  6.  24*  b.]  Br.  Scviie, 

pL  5.  qitci    • 
9H.  6.  f  3.  S.  C. — S.  P.  per  Coke  Ch.  J.  t  B«l^  299.  cites  S.  C— >S.  P.  per  Lord  (xHiimii&oiicr 
Mi^nBrd.  ft  Vem.  1^.  pi.  137.  Faiick.  1690.  in  C«fiB  of  JLoret  v»  Neeflhaai. 

[7.  So  if  the  devife  he  to  J.  Sm  for  life,  where  there  if  nojuch  S§if  timaa 
in  rorum  natura^tht  remainder  over,  the  remainder  is  good.  oH.6.  -f"^  ^^'  ** 

.       •  J  luUura  di 

ike  time  of 
He  dnijij  nd  kc  in  rewuiwder  u^  yet  tkis  it  gsod  if  he  la  the  miniaiudcr  be  ia  tSc  at  the  timo 
when  the  remainder  falls :  as  a  leafe  for  life  to  J.  N.  the  remainder  to  thc'ri^  heixi  of  W.  N« 
who  19  alive  at  ^«  time,  &c.    Br.  Devife,  pL  5.  cites  9  H.  6*  23. 

t8.  If  the  e/late  oflejfeefur  life  is  confirmed  in  tai/p  the  nmaindeif^  If »  man 
•tw,  this  is  a  good  remainder.     21  E.  3.  49.  b.]  ^u*^ 

9htr  c§nfirau  ihe  tjUU  ofiht  leje4f  remainder  over  in  fie,  this  is  a  void  renainder,  ^  becaulc  thia 
caanoC  commemce  but  with  the  making  of  the  eftate ;  hut  where  a  man  kaCes  for  term  of  another'! 
life,  and  after  confirms  tkeefiate  of  the  tenant  of  the  Jandypr  his  life^  the  remainder  ever  infie,  thiA 
is  acsod  remainder,  for  there  the  ejlate  of  the  land  it  changed  and  enlarged  \  and  yet  therfe  are  a* 
woras  of  gift  nor  of  grant.  Br.  Done,  «c.  pi.  45.  cites  Dod.  and  Stud.  Kb.  2.  cap'.  90>  M»  04. 
— >*  For  the  coafirmatioadoes  not  enlarge  nor  chage  the  eflate  preosdeat*  Br.  Eftattty  pl«  iO» 
ckeiS.C« 

9.  A  man  leafed  to  a  feme  for  years ^  ixAJbeiook  haron;  Xhtleffor 
Sy  deed  per  eoncejfi^  remifi  i^  fuiitum  eUtetaw  confirmed  their  ejltste  to 
therkj  and  to  the  heirs  ^ their  bodies^  the  remainder  to  the  riff)t  heirs 
of  the  baron^  it  is  a  good  tail^  and  ^  good  remainder.  Br.  Eftates^ 
pi.  85.  cites  6  £•  3.  19. 

10.  A.  granted  the  reverfion  of  a  tenant  in  dawer  to  B.fir  lift^ 
rtmamder  to  J*  S.  in  fee,  this  is  a  good-,  remainder.  ]}r.  Done, 
&c.  pL  53*  cites  41  £•  3. 28. 

II*  If  an  eftate  be  made  to  J.  S.  and  his  heirs  during  the  /ifi  of  It  U  no  hn 
y.  N.  this  18  onijr  an  eftate  for  life,  upon  which  a  remainder  ^"*»fp<«»*' 
foaj  depend  bf  the  common  law  ;  ptr  Coke  at  the  end  of  Chud-  Hobf3i^' 
ki^'s  Ode.     1  Rep.  140.  b.  cjtes  11  H.  4*  42.  a>  39  £•  3*  25* 
b.  7  H.  4.  46.  a.  8H»  4.  14.  b*  7  £•  3*  48.  b.  D.  253.  a. 

12.  If  there  be  mayor  and  commonalty  of  D.  and  the  mayor  dies^ 
a  grant  made  to  the  mayor  and  commonalty  of  D.  is  void  i  hut  in  that 
caie»  if  a  leafe Jor  life  be  made,  the  remainder  to  the  mayor  andconp^ 
fitonalty  of  D.  the  remainder  is  good,  if  thefe  be  Ok  mayor  ele&ed 
during  the  particular  eftate.    Co  Litt.  264.  a. 

13.  Covenant  tojlandfeifed  to  the  ufe  of  himfblf  ^ /jj^j  n^  ^   383   ] 
mahider  to  B.fir  ^^  years,  if  C.  fo  hngfhouldUve^  rpnaindor  after 

a s  death  to  D*  in  tad.  Ai^udgedi  that  the  remainder  to  D.  ia 
good,  it  being  upon  a  term  of  89  years,  which  is  longer  than  the 
me  intends  a  man  can  live,  fo  that  the  law  takes  notice  of  the 
life  of  a  man,  but  if  it  had  beenyor  10  years^  if  C.  (o  long  fliall 
IiTC,  then  the  remainder  had  bieen  a  yoid  remainder.  Arf. 
Litt.  R.  370.  34  £Uz«  Q.  B.  in  Keeblc'a  Cafe  ekes  I^ord  Dtvbff$ 

Gg  3  44«/» 


383 


Hemaintet^ 


ikfidfbr  the       14.  A^  is  Uffee  at  vnllj  lefTor  leafes  to  A.  foryeari^  reouundar 

&  wm'w^  /d  J5.  i/iyi^,  this  is  good  without  livery ;  for  poflcffion  countervaib 

hyWalmi;-  livery.    D«  269.  b.  pi.  2o.  Marg.  cites  Pafch.  38£liz.  C.B» 

It^  upon  Cooper  V.  Callambill, 

that  a  gift  in  tail,  &c.  to  Icflce  at  will,  or  Unmit  tifuftrMCi^  is  food  witlMMit  Uvcfy  aad  iciiia. 
Noy«  ^6.  Cooper  v.  Coluo^beL 

I5<  Covenant  to  ftand  ieifed^  ^ufcwui/iiftt:/ fake^  to  tbedc 

.   ef  A*  fir  life^  and  zltcrjir  confangtdmtj  to  the  ufe  of  £.  in  iaH  or 

fee;  the  remain Jer  is  good^  and  yet  the  particular  eftate  is  not 

altered^  but  remains  in  Uie  covenantor  during  the  life  of  the 

•         ccfty  que  vie.     Arg.  Mo,  3 1  o.  in  Engleficld's  Caft. 

1 6.  A  remsdnder  cannot  be  limited  or  expcAant  'on  a  Umtei 
'  and  qualified  fee^tmple  \  for  all  the  eihite  of  the  land  is  in  the 
feofllee.     10  Rep.  97.  b.    A  note  of  Lord  Coke  in  Seymoai^s 
Cafe. 
JtoO.  Rep.        17.  If  lands  are  given  to  one  and  his  heirs  or  hmg  of  J*  '- 
iJ^bodZ*   ^^  Iff^^rf  his  bod fy  the  remainder  over^  this  is  a  fee-fimple  dieter- 
s' J.       mtnablcy  and  the  remainder  is  void;  per  Doderidge  J.  3  Bulft. 
asA^grced    184,  Trin.  I4jac,  B.R,  in  Cafe  of  Cooper  v.  Franklin. 

to  by  Coke        ^  * 

Ch.  J.    Hilt  13  Jac.  B.R.  inS.  C.  S.  P.  Arg.  Roll.  Rep.  3^7.  in  Cafe  of  Bcaaci  v. 

Sir  Riclwd  tewknor* 

t8.  A.  feifed  in  fee  made  a  leafe  to  J.  S.  and  W.  R.  to  hoU  to 
themyor  40  jears^  if-^^fi  long  /ived,  in  tnift  for  A.  toreoehne 
the  profits  during  her  life^  and  that  after  her  diceefe  one  vui^j 
fhould  be  to  B.  and  the  other  moiety  to  C.  their  executors,  admi- 
niftrators  and  affigns  feverally  and  refpeftively,  ^  the  tnmtf 
1000  years ^  The  Court  did  objeft,  and  doubt  that  the  remaiiH 
der  was  void,  becaufe,  ift.  It  fhould  not  pafs  to  them  by  way  of 
prefent  eftate,  becaufe  they*  were  not  parties  to  the  deeel^  2dly.  It 
cannot  be  a  contingent  remainder,  being  a  remsunder  for  yean 
depending  on  an  eftate  for  years,  and  there  cannot  he  a  emtAnge^ 
eftate  for  years,  becaufe  a  leafe  for  years  operates  by  way  of  cod- 
•tra£l>  and  therefore  the  particular*  eftate  and  the  remainder 
eftate  operate  as  two  diftinB  eftates  grounded  on  feveral  coo* 
traflis,  Raym.  140.  150,  151.  Pafch.  1653.  C.  B.  Corbet  v. 
Stone. 

'  19.  Devife  to  A.for  15  years,  remmnder  to  the  right  heirs  of  J* 
D.  is  not  good,  but  a  devife  to  A.  for  15  years^  renuunder  to 
thejirftfon  of  J,  D.  is  good,  becaufe  devifor  takes  notice  that  he 
hath  not  a  ion,  and  intends  a  future  a£t.  Per  Bridgman  Ou 
J.  Raym.  83.  Mich.  15  Car.  a.  C.  B.  in  Cafe  of  fisMv*  Am> 
herft  and  Nx>rton. 

20.  A  devife  toan  infant  en  ventre  fa  mere,  fir  i^yeagri,  ifit  fap 
^th  a  remainder  over,  is  good  by  way  of  executory  devife.  Per 
Bridgman  Ch.  J.  Raym.  83.  Mich.  15  Car.  2.  C«  B.  in  Cafe 
of  Bate  V.  Amherft, 

21.  An  eftate  at  will  may,  without  doubt,  be.  limited  xo^oat* 
9ience  after  the  death  of  another.  Sid.  347.  Mich.  19  Car.  «•  B.  R. 
ij^  Cafe  of  Geary  v.  Bcarcroft.  %%•  An 


22.  An  ifiate  for  life  fettled  ij  died  of  A.  to  B.  viU  not  fup« 
port^a  contingeift  remainder  given  bynvill  of  A.  to  B*  See  4  Mod* 
316.  Mich.  6  W.  &  M.  B.  K.  Moor  v.  Parker. 

23.  If  a  gift  be  made  to  A»  and  his  heirs  while  fucb  a  tree Jlands, 
no  remainder  can  be  limited  over,  and  yet  there  may  be  a  pofli* 

bility  of  reverter,  i  Salk.  23X,pl.  9,  Per  Cur.  Hill.  ^  W.  3.  £  384  j 
C.  B.  in  Cafe  of  Eyres  v.  Faulkland, 

(C.  2)  •  IFbere  it  may  be  limited  without  a  parti- 
cular EJlate.    , 

i«    A  Particular  eftate  is  not  neceffary  in  a  devife ;  for  if  a  devife  Executory 

•**"    be  to  A^for  iifey  where  there  is  no  ftich  perfon^  remain-  ^^i/^  '*«^» 
dcr  to  B.  in  fee^  j».  (hall  take,  though  there  is  no  eftate  prece*-  J^  SJ^' 
dent.    Per  Harper  J.  PL  €.414.  s£ch.  13  &  14  EUz*  In  Cafe  fupi^rt  it; 
of  Ncwys  V.  Larke,  5*  r  *'  ^ 

/  dcrcead  to 

ihebdrdUtlie  CQOtingeot  htppem,  and  it  noc  like  a  remainder  at  cqfntnon  law,  which  muft 
vcft  «o  iaftantc  that  the  particular  cfbte  detcrmioct.  Per  North  Ch.  I;  and  the  cafe  waa,  that 
hmdi  were  dcvifed  to  A.  till  B.  (hould  attain  bia  age  of  a  if  and  after  be  fhall  have  attained  hia 
M  age,  then  to  A.  and  bis  heira  for  ercr;  and  if  he  dies  before  that  age,  then  to  the  heirs  of 
tiie  body  of  B.  and  their  heirs  for  ever.  It  waa  held  that  a  fee  veiled  in  A.  prefently ;  fo  thac 
thoogb  A  died  before  az>  his  heir  Ihall  take,  a  Mod.  289.  Hill,  agft  30  Car.  t.  C.  B.  Tallorn 
AiddaL  —  S.  C.  Freem.  Rep.  s^.  pi.  a^fi,  faya  the  Court  inclined  accordingly,  but  docs  not 
ncntion  that  judgment  was  given. 

2.  If  land  b  dcvifed  in  tail^  remainder  in  tail^  and  th^  Jtrfi 
iewfee  SfagreeSf  he  in  remainder^  fhall  have  it.  Per  Harper  J. 
PL  C  414*  in  Cafe  of  New}'s  v.  Larke. 

3.  Remainder  to  aufe  does  not  want  a  particular  eftate  to  fup- 
port  it»  for  they  are  two  feveral  eflates ;  fo  that  there  is  no  ne- 
eefBty  by  way  of  ufe  for  the  one  to  have  aid  of  the  other.  Arg, 
Mo.  310.  in  Englefield's  Cafe. 

4.  A  ^ft^i/ lands  to  Mm  for  5  years ^  to  commence  at  Michaelmas  Noy.  49. 


diedt  bccaufe  of  the  term  for  years  coming    ,      ^     „ 

death)  and  the  commencement  of  the  leafe  \  but  being  in  the  J**^c**J5" 
cafe  c^  a  devife,  the  freehold  in  the  mean  time  fhall  defcend  to  cUed  a^«^ 
tke  heir  of  the  devifor ;  and  fo  the  remainder  adjudged  good,  a  Wros.'a 
Cro.  E.  878.  pL  8.  Pafch,  44  Eliz.  B.  R.  Pay's  Cafe.  k  L  Trim 

1 7a a,  in  Cafe  of-^ore  v.  Goie. 


5.  Hufband  and  wife  covenant  to  levy  7t,Jine  of  the  nuifis  land  Skm.  351. 
*  the  ufe  of  the  heirs  of  the  body  of  the  hujbaiid  on  the  wije  begotten.  ^'jJjjJ^TT 
Here  is  no  eftate  for  life  to  the  hufband  by  implication,  becaufc  Mich.  \  w^ 
the  eftate  was  the  wife's,  to  which  be  is  a  (granger  ;  and  fo  the  de  M.  s  c 
Bimtation  void ;  for  taking  it  as  a  remainder,  there  is  no  pr&-  J^lj^^i, 
cedent  eftiae  of  freehold  tofupport  it.     2  Si^  ($75«  Hill.  3  W*  &  w,  and  fi^ 
It  B.  R.  Davics  V.  Speed.  thiajudg- 

*  meat  wis 

afirmed  in  parliament.     ■■  Show.  Pari.  Cafes  104.  S.  C*  affinntd.«>*— 'Cartiu  t68.  Hill-  4 IM1 
^It  in  f.11.  ^judgedf 
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S^i 


Setitdlttito:* 


IS  Mod.  77. 

S.C. 

Skin.  446. 
580.  S.  C 
a^iiidfred. 
•--Comb.* 
^4.  S.  C. 


'.  tf.  A  gntnt  of  a  nnv  cjfict  infufuro,  h  good|  and  is  not  a  mat 
of  a  remainder  or  rcverfion,  lo  as  to  need  the  fupport  of  Tome 
particular  eftate,  but  it  is  only  a  grant  of  a  future  intcreft,  or  of 
an  iiitereft  to  commence  in  fiituro,  when  there  is  one  in  pofn 
fcffion-  Carth,  3  co.  Trin.  7  W.  3.  B.  R.  in  Cafe  of  the  King 
tccordiog-^   v»  j\.enip. 

ly.— 4Mod, 

S75.  S.  C.  ftdjudeed  Kcordingly.— •  Sftlk.  465.  S.  C  adj^d^  accordingly.     And  the  Cooit 

bdd  ihat  it  i»  the  lame  of  the  graiit  of  a  new  rctt, 

[  3^5  ]     (C  3)     What  is  zfufficient  Particular  Eftatc. 

^JVant  ofFreeJ^old. 


Aeontingent  j,    A      Scifed  of  lands  in  fee,  makes  a  leafe  fir  years  t9  B*  re* 
'^n^de^  '  *      maindcr  in  tail  to  C.  rcmaiiHler  to  the  right  heirs  rfB. 

find  on  a  '  in  this  cafe  B.  has  nothing  in  the  fee,  it  is  a  cmtmgent  rcmmnJkr 
^r^jfjf^^^^^  to  the  heir  of  B.  If  C-  ^s  wthoia  iffm  in  the  lifr^me  rfB.  the 
dic^^^^  remainder  is  void,  for  the  foundation  and  fupport  of  this  con- 
ancc  ofthc  tingent  remainder  fails,  becaufe  it  ought  to  have  a  freehold  to 
freehold,  fuppoh  it  when  the  remainder  fells  out  5  and  in  this  cafe  it  is  ml 
c5I!^Saa!  *^>  *•*  ^-  *^^  ^thout  iffue  in  the  life-time  of  B.  and  B-  during 
.•99.9W.3!  his  Kfc  cannot  have  an  heir ;  in  this  cafe  a  Icafe  for  years  made 
c.  B.  ia  by  B,  is  of  no  effect  any  longer  than  for  the  years  firft  li- 
Qited  tohim*  for  he  lias  nothing  in  the  remaui4a^    Jenk^ 


Scaticrgood  "*"CV4  w  •  nunj  i{i 

V.  Edge,        248.  pi.  38. 

J  Rep.  135, 

Per  Gawdy  J.  ia  Chodleigh't  Cafe. 


The  Re* 
porter 
mallet  » 
qiuere  if 
tnc  rcndtr 
^dbcoi 

•nd  hy 
other  I*- 


2*  A»  levied  zjl/ie  to  B,  and  C.  with  remainder  t^  A.  fir  80 
yarsy  if  he  (houid  fo  long  live,  the  remainder  to  D>  All  the 
juflices  held,  that  all  the  remainders  are  void,  becaufe  the 
eftaC«  of  franktenement  during  the  life  of  A.  does  not  pafs  by 
render  out  of  the  conufees ;  but  the  complete  inheritance  re* 
mains  in  the  conufees.  Mo.  488.  pi.  686^  Pafch.  38  Eliz.  Boti 
cr;^t*s  Cafe. 

aeatisre, 

tl|e  vitp  declared  over  from  thr  cooufeer,  if  this  had  been  a  good  uie  by  the  ymofk^M  ^ 

bw.    Ilnd. 

3,  A.  devifed  to  trujlees  and  their  heirs  tilt  %  S,  Jbatt  &  2 r,  ^ 
tiitt  to  y*.  S.  and/or  want  offuch  iffue  then  to  j.  N.  J.  S.  died  be- 
fore 21.  Per  Maynard  Lord  Commiffioner>  this  is  not  fuch  a 
remainder  as  though  the  particular  eftate  fail,  the  rcmaiiKlff 
&a}l  be  void.  The  fee  is  devifed  to  the  truftecs,  and  lodg^ 
inthem,  and  no  abfolute  term  carried  out^  but  only  adirc£boft 
how  to  difpofc  the  profits  tiU  J,  S,  be  ai*  a  Vcm,  138.  pi.  137- 
Pafch.  x6go.  Levet  y.  Needham. 

4,  A.  feifed  m  fee,  by  deed'andfine^  conveys  to  truftocs  jSr  70 
yearsy  if  A*  fi  long  live,  remainder  to  truftefes  for  3600  ycar^ 


^^ 


where 

the  70 
years  to  A.   ^ 
Ihf '  remains'  2|||d 

2>iira»li. 


the  dm^rfA.  then  to  his  firft^  &c.  fom  in.tai)  w^ 

:ipain4cr  to  the  flrft,  ftc  fon '  Tht 

Court 


Court  took  time  to  conflder.  2  Vim.  370.  pL  334.  Mich.  16999  limited  /# 
Fenhay  v.  Hwrell  'T'-^'^T. 

'  tkeliferfA^ 

renaioder  to  the  wife  for  ha  joiature,  remainder  to  the  bcirt  of  the  body  of  A.  &c.  the  tail 
^tficd  in  A. 'ft  eldcil  (on.    a  Vcm.  754.  pi,  659.  Mich.  1717.  £Uc  v.  Oflium. 


5.  A,  fcifed  in  fee  devtfed  to  B*  Eis  eldeft  ton  for  Kovear/y  if  And  it 
he  fo  long  fliould  live  -,  and  as  for  my  inheritance  after  thejaidterm,  ^^^^ 
J  devi/tr  the  fame  to  the  heirs  male  (^  the  body  of  B.  and  ror  default  dcvifc  ;'S>r 
^fuch  iffuey  then  t§  C.  This  dcviie  to  the  heirs  males  of  the  Dody  then  the  U« 
ctB,  is  void  in  its  creation ;  becaufc  for  want  of  an  eftate  of  ^»'**«*^ 
freehold  to  (uppgrt  it,  it  is  void  as,  a  remainder,  and  the  re*  void, 
siainder  to  C.  takes  effcA  prefently.     i  Salk.  226.  Hill*  5  W.  4M*d-«59* 
& M.  B-  R.  Goodright  v.  Comifli.  ^id^idTfor 

it  it  limited  expn/sh ms  a  remaindtr,     is  Mod.  59.  S.  C,— ComK  234.  adjudged.  ?^&,  6  W. 

^  M.  B.  R. Skin.  408,  S.  C.  And  for  default  of  ijfue  of  B.  then  to  C.  for  Sji,  and  afier  C's 

^eetafi  to  C.^s /on  in  tatty  tnd  fo  on.  B.  foiFered  a  recovery,  and  died.  It  was  held  that  thit 
ftoonttry  did  not  bar  C.  for  B.  had  no  freehold,  but  woas  only  Unaitt  for  years  with  a  contingent 
ramMadir^  which  waa  void,  not  having  a  particular  cAate  to  fupport  it ;  fo  that  the  franktencmcnC 
was  vcAcd  in  C.  and  tboueh  the  fee  defccnd^  to  B.  yet  he  remains  tenant  for  years,  and  there  caa 

be  no  merger  \  for  B.  has  the  franktenement, s  Vem.  7  j^.  in  the  Cafe  of  Newcomea  v.  Baritv 

luto»  cites  ihc  Cafe  of  Loqg  v.  Beaumont  in  the  Houfe  of  Lords,  where  a  dcvife  wal  to  the  heir* 
male  of  £lix.  Long  lawfully  begotten,  and  for  want  of  fuch  iflue  to  his  own  right  heirs ;  and 
|bat  it  was  there  held  good,  although  it  was  not  faid  (to  the  heirs  of  her  body)  and  that  the  de* 
CoiXitiaB  fipplied  the  want  of  thofe  words,  and  they  were  made  good  by  words  taoumount.  ■ 
And  fee  Abr.  £qa.  Cafes  ix  4.  S.  C.  where  it  was  ai^dged  in  the  Exchequer  contra  to  ■>  .  o^r  <^ 
the  Cafe  of  Goodright  V.  Comi/b|  but  that  judgment  was  reverfed  in  the  Exchequer  L  3^^  J 
Chamber,  and  that  reverial  was  reverfed  in  the  Houfe  of  Lords,  though  10  of  the  judges  were  of 
opimoa  tint  the  devife  was  void.     Mich.  1713.  between  Beaumont  and  Long.  Wbis.*» 

Jtcpw  ISO.  S.  C.  in  the  fxchcqncr,  by  the  tiame  of  J>arbyfon  v.  Beaumotit,  but  S.  P.  not  tafcai 


6.  In  a  (cire  facias  on  a  judgment  againft  tertenants,  Hwas  6Mod.i3^ 
found  bj  fpecial  verdift,  that  one  S.  being  feifed  infee^  ccnvtfii  g^^  JJ^ 
by  leaft  and  releafe  to  truflees  and  their  heirs,  to  the  ufe  ofhimfelf  difi^ent 
for  99  yearsy  remainder  to  the  ufe  of  truflees  for  25  y^rs^  re-  po"«» 
znaindcr  to  the  heirs  male  of  his  own  body,  remainder  to  his  ottm 
right  h firs  I  the  queftion  was,  whether  o.  was  tenant  in  tail^^  or 
only  tenant  for  years :  and  the  Court  held  the  limitation  to  thd 
heirs  male  of  tjie  body  to  be  void,  bectufe  there  was  no  prc-r 
ceding  eftate  of  freehold  limited  to  fupport  it,  and  it  fliall  not 
be  implied  contrary  to  the  intent  of  the  conveyance;  and  if  it 
could  be  implied^  it  muft  be  out  of  the  eftate  given  to  the  heirs 
of  die  body,  whi^h  cannot  be^  becaufe  this  is  a  new  ufe,  whereas 
a  refulting  uTe  is  always  from  the  old  eftate  and  parcel  of  the 
old  ufe ;  and  here  the  eftate  takes  cffc£t  by  tranfmutation  of 
pofl^on  out  of  the  feifin  of  the  truftees,  ^tnd  not  like  Fen«> 
WJCK  AND  Milford's  Cafe,  where  the  owner  covenanted  t6 
iUnd  feifed  to  the  heirs  of  his  body  t  and  yet  per  Powel  J.  even 
in  that  cafe,  if  there  had  been  an  exprefs  eftate  limited  to  the 
covenantor^  it  had  been  otherwiie.     2  Salk.  679,  68o*  HiU« 
I  Ann.  B.  R.  Adan^s  v.  Tertenants  of  Savage. 


,(C.  4)  What 
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{C:  4)     What  is  a  fufEcient  Particular  Eftatc, 

where  there  is  a  Freehold. 

I.    T  EASE  to  one  for  iifey  remainder  to  the  right  heirs  %  iHbii  b  a 
^  good  remainder  to  teft  on  the  death  of  Icfflbe  for  Ac 
,    inception  in  his  life.     Roll.  R.  ai;.    Per  CokeCh.  J.  TriiL 
13  J^c,  B.  R.  in  Cafe  of  Harris  v.  Auftin*  cites  yH.  4. 

2.  A.  Icafcs  landyjr  life  to  B.  the  remainder  to  the  heirs tf  the 
hdy  of  J.  D.  B.  in  the  life  of%  D.furrenders  to  A.  the  Icflbr  5  the 
leafe,  notwithflanding  the  Surrender,  fhall  fupport  the  contin- 
gent to  the  heirs  of  the  body  of  J.  D.  fo  that  if  J.  D.  dies,  hating 
iiTue,  in  the  life-time  of  B.  the  ilTue  of  J.  D.  fhall  take  the  efiatc^ 
Jenk.  248.  pL  38* 

3.  Leflee  for  life^  remainder  for  lifey  remainder  to  the  r^ 
heirs  of  J,  S.  L^fee  for  life  makes  zfeofftnent  in  fee  ;  y.S^Jia 
in  the  lije^time  of  him  in  remainder  fir  life ;  this  right  of  remdnkr 

for  life  fupports  the  contingent  eftate.    Jenk*  148.  pL  38. 

4.  If  a  lenfe  be  made  to  A.  for  thelrfeofB*  the  rcmaindnr t^  C 
is^fee^  A.  dies  before  [B].  An  occupant  enters  \  here  is  a  remain- 
der without  a  particular  eftate,  and  yet  the  remainder  continues 
good.    Co.  Litt.  298.  a. 

5.  A  rent  is  granted  to  the  tenant  of  the  land^  Isfe^  the  rt^ 
mainder  in  fee  \  this  is  a  good  remainder,  albeit  the  partkolar 
cftate  contmued  not ;  for  eo  infiante^  that  he  took  tie  fatiitidar 
e/fate,  eodem  inflante  the  remainder  vefied\  and  the  ftifpenfioB  in 
judgment  of  law  grew  after  the  takmg  the  particular  eibtc.  Ca 
Litt.  298.  a. 

6^l£z  man  grant  a  rent  to  B.  for  the  life  of  A.  the  remainder 
to  the  heirs  of  the  body  of  A.  this  is  a  good  remainder,  and  yet  it 
flduft  vep  upon  an  injlant,     Co.  Litt.  298.  a. 

7.  If  lejfor  dijfeifes  bis  tenant  for  life,  and  after  makes  a  «v 
leafefor  life  to  him^  the  remainder  in  fee,  this  remainder  is  yckJ) 
becaufe  the  tenant  for  life  is  remitted  to  his  eftate,  which  was 
made  long  before  the  remainder  appointed  |  fo  that  the  eftate 
precedent  was  not  made  at  the  time  of  the  remainder,  and  there- 
fore the  remainder  is  void.  Arg.  PL  Q*  25.  b.  Fafch.  4  £.  & 
in  Cafe  of  Colthirft  v^  Bejufhin. 
[  387  ]  ^*  If  the  heir  endows  his  mother,  tiht  remainder  in  fee^  there* 
mainder  is  void,  though  livery  and  feifin  is  made  to  the  feme, 
becaufe  the  dower  has  relation  to  the  death  of  the  baron,  caizfa 
qua  fupra.  Arg.  PI.  C.  25.  b.  in  Cs^e  of  Colthirft  v.  Bejo* 
iliin. 

9.  If  feme  is  tenant  for  life^  and  confirmation  is  made  to  her  and 
l>er  hufbandy  this  enures  as  a  remainder  to  the  hufband,  and  yet 
it  does  not  pafs  out  of  the  lefTor  at  the  time  of  the  firft  eftate. 
Per  Hales  J.  PL  C.  3 1 .  b.  in  Cafe  of  Colthirft  y.  Bciidhin. 

ID.  A.  for  advancement  of  his  fon,  and  of  his  nam^  blood 
and  pofterity,  covenanted  to  ftand  feifed  to  the  ufi:  of  LimTaif 

•  far 
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fer  hk  life,  and  after  to  Aeufetf  bis  fin  andfuch  nuife  Ms  ieJhoB 
marry,  and  the  heirs  male  rf'lns  body.  A.  dies,  and  the  fon  marries; 
the  conilderatioti  ratfes  the  fidd  ufe  to  the  wife,  and  the  tfiate  of 
the  fin  will  (iipport  this  contingent  remainder  to  the  wife  till  the 
snarriagCf  and  then  the  eftate  of  the  fon  will  change  from  elbite 
tail,  to  him  alone«  to  a  joint  eftate  to  him  and  his  wife,  and  the 
hers  suBlcof  his  body.  Jenk.  328.  pL  C2.  cites  Trin.  5  Jac.  in 
the  Court  of  Wards.  ^ 

1 1«  A  cafe  upon  a  demurrer,  by  direftions  out  of  Chancery  s.c.  ^K*^. 
for  the  opinion  of  the  judges  was,  viz.   A.  feifed  of  lands,  fet-  S43-6^i- 
tied  them  to  the  ufi  ofbimfilfin  tail,  remainder  to  trujiees,  in  truft. 
to  make  ki^esasa  prowjionfor  his  nephews  and  nieca^  and  in  de£mlt 
of  fuch,  for  a  provifion^^  h%sov/nJiJlers\  and  ^n  cafe  none  of 
his  brothers  or  fifters,  or  any  of  their  children  be  living,  then 
immediatelyy  or  t^r  the  term  ^21  years  ended^  to  the  ule  of  B. 
and  Q.  and  D.  his  brothers,  fitceejfively  in  tail  tnale^  remainder  to 
the  lejfir  of  the  pkun^ff.     A*  died  without  ijfuey  B.  atid  C.  died  with* 
Out  iffue  male^  but  B»  had  ijfue  a  daughter^  and  A.  himfilfhadjifters 
living.    Refolved  per  Cur.  that  all  this  is  one  fentence,  and  a 
condition  pruedenty  that  none  of  bis  brothers  orji/lets^  or  any  of  their 
ehiUren  be  then  livings  which  is  not  in  the  cafe,  and  To  all  the 
remainders  void,  and  judgment  for  the  defendants.  2  Lev.  157^ 
158.  Hill.  27  &  28  Car.  2.  fi.  R.  Comberford  v.  Birch. 
,    1 2.  ^fiatefor  life  given  by  deed  will  not  fupport  a  contingent  a  Vcrn.  r. 
remainder  given  ^j^  wiZ^,  in  which  there  is  no  particular  eftate  to  ff*  /^  ^' 
fupport  fuch  remainder;  fo  that  in  fuch  cafe  no  eftate  tail  pafTes,  soTnettate 
but  he  has  only  eftate  for  life.    4  Mod.  316.  Mich.  6  W.  &  M;  for  life. 
Moor  V.  Parker.  ?™*i^ 

Jomer  deed 
will  not  fupport  a.  rttamwAtt  Ufhtch  wu  not  created  with  !t,  but  was  created  by  an  ajttr  dttd, 
Atg>  aiid  the  Court  fccmed  to  think  the  remainder  void ;  (bui  no  judgment  was  givenj.  «  Jo. 
124.  Tntratur.  Trin.  3oCar.  &.  B.  R.  Key  v.  Gzmble.^—— Feme  ten  ant  Jbr  life.  Barenieiifes 
to  UU  keirs  of  ike  body  of  the  feme  ^  if  they  attain  to  i^  years;  (he  haa  afterwards  ilfue,  but  bcf«ir« 
Ifau  iflue  comei  to  14  yean  (he  fuffen  a  recovery  s  this  is  not  a  remainder,  but  an  execntorv  de* 
vifey  and  though  the  wife  haa  eftate  for  life,  yet  this  is  a  nezo  devife  to  take  place  after  her  fleaihf 
and  U  not  as  a  remainder  joined  to  an  eltate.  Lev.  135,  136.  Saow  v.  Cutler. -^ Kay m.  6i.S.  C« 
—-Sid,  153.  S.  C. 

• 

13.  A.  upon  the  marriage  of  B.  his  fon  with  C.  fettles  lands 
to  B*  for  life^  remainder  to  C.for  lifey  remainder  to  the  heirs  of 
their  two  bodies,  remainder  to  B.  in  fee,  B.  and  C.  by  deed  and 
fine  mortgaged  in  fee ;  and  fubjeft  to  the  mortgage,  the  lands 
are  fettled  to  the  ufe  of  B,Jor  fifty  and  after  B/s  and  C.'s  death, 
to  the  heirs  of  the  body  of  C  byB.  to  be  begotten,  remainder  to  the 
right  heirs  of  B. '  After  the  death  of  B.  C.  fuffers  a  common  re- 
covery; the  queftion  was,  if  the  eftate  to  C.  for  life  by  the  firft 
fettlement,  and  the  limitation  to  the  heirs  of  her  body  by  the 
fecond,  did  confolidate;  and  if  it  did,  whether  C.'s  eftate  was 
alienable  within  the  ftatute  of  1 1  if.  7.  20.  Ld.  Wright  doubted 
if  they  did  not  confolidate,  though  hyfeveral  deedsy  and  faid  the 
authorities  are  only  in  the  afiirmative,  that  if  by  the  fame  deed, 
they  (hall  confolidate,  not  negatively,  that  if  by  different  deeds, 

they 
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they  fliould  not ;  and  cited  the  Cafe  of  Pmns  y.  MrrroiiD,  w&ot 
QO  exprefs  eftate  for  life  was  limitedi  but  arofe  by  w^Bcatim^ 
and  there  it  was  held  that  the  eftate  was  eonAdidated.  a  Vcnu 
R.  486.  pi.  441.  Hill.  1704.  Clifton  V.  Jackfon. 

*  14*  A.  devifis  all  bis  freehold^  eopyhM  and  leaJhbMj  and  W/  &# 
md  andperfonal  eftaU  not  before  devifed,  $0  3  trt^etSy  their  tatff 
executors  and  affigns^  in  tf  uft  iopaj  his  fin  B>  an  anrnttrty  |  and  if 
he  {hould  have  any  child  or  ehildren^  he  gives  the  ref^  and  n» 
Jidue  of  the  rentSy  &c.  of  his  faid  tmft-eftate  during  B*s  life^  fir 
the  education  and  benefit  of  B*s  child  or  children^  andthok  goes 
en,  and  gives  offer  BJs  deceafi  a  moiety  tf  the  trufi'-efiate  to/uA 
diild  and  children  as  B.  ih^U  leave,  their  refpeAive  heirs^  &c. 
emd  gives  the  other  mcitty  to  the  child  and  chilaren  of  €•  hii  grand* 
fniy  and  every  other  child  and  children  ^rf  D*  his  daughter ,   ilmit 
btirs.  Sec.  and  if  B.  dks  wthotst  iffue,  he  gives  the  firfl  pmely 
to  C*    and  ether  child  and  children  <f  D.   and  their  ieirSf  && 
•^nd  direBs  an  annual  payment  to  fuch  wife  as  B,  fhaU  marry.    A. 
died ;  B.  married  and  hadliTue  a  fon  and  a  daughter,  and  died| 
afterwards  C.  married,  and  had  Ifliie  K.  a  daughter,  amd  died* 
It  was  obj'eAed  that  this  limitation  was  not  good  for  the  daughter 
of  C.  to  take  by  it ;  becaufe  the  tmft-eftate  determining  vpoa 
S.'s  death,  the  limitation  to  C/s  children  was  of  a  legal  eftate, 
and  being  per  verba  deprafenti,  could  enure  only  as  a  contingent 
remainder,  and  confequently  K.  the  plaintiff,  could  never  Uke, 
becaufe  not  in  efle  at  the  determination  of  the.particohr  eftate 
by  the  death  of  B.    But  Lord  Chancellor  faid,  the  whole  de« 
pends  upon  the  tefiator^s  intent y  *as  totheeonAmianceeftheefiokdt* 
vifed  to  the  trufteeSj  whether  he  intended  the  whole  legal  eftate  to 
continue  in  them,  or  whether  only  for  a  particular  time  or  pur* 
pofe :  if  an  eftate  be  limited  to  A,  arid  his  heirs,  in  truft  for  B« 
imd  his  heirs,  then  it  is  executed  in  B.  and  his  heirs;  but  where 
particular  things  are  to  be  don^  by  the  tru/fees,  as  in  this  cafi:,  tbs 
feveral  payments  that  are  to  be  made  to  the  feveral  perfons,  it 
is  nece^ry  that  the  eftate  fhould  remain  in  themi  ro  long  at 
)eaft  as  thofe  particular  pufpofes  require  it  1  that  no  authority 
has  been  cited  to  warrant  the  doArine,  that  in  cafi:  of  fuch  a 
general  limitation  to  truftees  as  the  preient  cafe  is^  that  they 
ihould  have  but  a  particular  intereft^  and  th^p  that  intcreft  to 
determine  }  fuch  a  eafe  might  indeed  be  framed^  but  was  never 
intended  here,  there  being  many  porpofes  to  take  effect,  which 
inight  endure  longer  than  the  life  of  B*  and  the  taking  it  in  ib 
^nfined  a  fimfe,  would  be  makiqg  a  forced  conftruAion  to  di£» 
appoint  the  (eftator's  intent,  which  was  to  make  an  intire  difpo? 
fition  of  the  legal  eftate  to  the  truftees;  and  that  the  whole  tbore* 
fore  being  in  die  trufteesi  fupports  the  feveral  ujes  that  are  to 
arife  out  of  their  iatereft*  which  continuing  in  ^em  until  the 
birth  of  the  plaintiff,  is  good  either  way,  whether  it  be  taken  as 
a  future  limitation,  or  as  a  contingent  remainder  of  a  tnift. 
Cafes  in  Equ.  in  Lord  Talbot'*  tme.  14$.  fiiicbt  1735-  Chap 
man  v.  Bliiiet, 

(D)  ra 


(D)     To  whom  it  may  be  limited. 

tl«  iF  a  man  Ut^aftt  tifcy  the  remmnder  to  the  right  bnrs  rfthi  Ai*?  *?«- 
''  dtrnfi  this  is  a  void  remainder  j  becaufe  he  cannot  make  ^^(^  -^^ 
his  heir  a  punrhafor  without  departing  from  the  fee  out  of  him.  fee,  leviai 

Aft  m^Jf  U/ft  Tcmaindcr  m  faiV  ina/itf  e»  i^.  hisfin^  remainder  tc  kis4WM  right  keiru  S.  died 
mMtut  ijue ;  A.  in  the  life-time  of  M.  the  tenant  for  life,  made  a  leafe  for  years  and  died  ;  ad« 
judgedt  chat  thia  leafe  was  feed,  for  he  had  it  as  rcverisoii,  and  the  kontatyon  vo  his  own  figlH 
heirs  is  void.    Cited  in  Btn^has'sCafe.  2  Rep.  91.  b.  as  adjudged  Trin.  31  Cliz.  B.  R.  in  Caie 

of  Keimrick^.  Mitforde. S.  C  Lea  18a.  pi.  256.  Adjudged  a  revcrw>n  and  no  i>efliaindcrs 

and  Oawdy  iaid,  that  this  limitation  b  airrely  yoid ;  and  Wray  faid,  it  was  as  if  he  had  nadc 
a  feoffment  to  the  ufe  of  one  for  life,  v/ithout  any  further  limitation.  Mo.  294*  pU  439* 

&  C.  lihat  upon  conferencei  of  all  the  judges  «T  England,  it  was  adjtidgdd  that  it  (hall  he  ulkm 
aa  the  ancient  ufe,  and  .that  the  conufor  had  never  Severed  it  from  Jus  pcr&n.  But  AndeffiDfw 
Periamt  Walmley,  and  Fenner,  were  e  contra,  and  fo  were  Popham  then  attorney  f  o  80  1 
gcaeiai,and  Cake  now  attorney  general ;  becaufe  u  they  hekl  the  fine  or  a  (eofffpent,  L  3  ^7  J 
is  a- determination  of  all  the  old  ufcs  in  the  feoffor  or  conufor,  and  the  limiution  upon  the 
fwffnKat  ia  to  he  (aid  whoHy  new,— And.  a88.  pL  897.  S.  C.  adjudged  accordingly.— Read 
and  Morpeth  v.  £rnii|toa«  S,  C  Adjudged  accordingly.    Cro.  £.^31.  pL  to.  Mth*  36  £Iia« 

ta*  A  remainder  may  l^  limited  to  the  right  heirs  of  J.  S.  J.  S,  *  "^^"S^ 
*rf«f  deady  and  his  right  heir  fliall  take  it.  ♦  1 1 H.  4.  74-  By  this  ^"e  kts  a* 
name.  9  H.  6.  24.3  purch^for, 

andihall 
0Dt  have  his  age.  Br.  Done,  &c.  pL  ti.  cites  S.  C— Ka  \cz{t  for  life  hemadet  the  lesnainder 
m  the  right  htirs  of  J,  S.  jf,  5.  hfing  th^n  alive^  it  fufficcth  that  the  inheritance  paffcth  prefentlf 
out  af  the  leflbr,  bu^ cannot  veft  in  the  heir  of  J.  S.  Becaufe,  living  his  father.  He  is  not  m  reruaa 
liatura,  for  non  eft  hxres  viventis ;  fo  as  the  remainder  is  good  upon  this  contingent^  vis.  if  J.  S* 
diie  during  the  life  of  the  leflee.    Co.  Lilt.  378.  a. 

So  if  a  rini  be  granled^r  iife  unto  the  right  htirs  of  J,  S,  who  is  aiive^  the  remainder  uT,  Km 
Kow  all  the  grant  is  void,  becaufe  there  is  not  any  perfon  who  may  take  immediately,  and  the 
nniainder  cannot  be  good  but  in  refpedl  of  the  parucular  eftate^  untcfe  in  fpectal  cafiet.  Perk« 

»5-  ^  53- 

[3.  &  if  y.  5.  ntku  alive  at  the  time,  if  he  £ts  befare  tie  partial  f*  ti^ 
/or  ffhie  determineSf  for  the  apparent  expe£Uncy  which  the  law  uv^good^ 
haSf  ihftt  he  ihaU  have  ao  heir.    9  H.  6.  34.  Conira.  1 1  U«  4.  name^ 

'^-'  Br.  Done, 

-<ec«  pi.  15.  citM  aa  H.  7-.  §7.   '    ■     I^td.  pi.  33.  «it«s  ta  £.  4.  t.  pi.  37,  cites  32  H.  iS. .- 

5.  P*  But  if  there  was  no  J.  &  at  the  time  of  tha  Mivaindcr  made*  but  an  j,  S.  it  horn  after^ 
mardtf  and  has  iffue,  and  dies  before  fuch  time  as  the  leflee  for  life  dies,  yet  m  fuch  cafe  the  hcic 
of  J.  5w  Ihall  uke  nothing  after  his  death.  Br.  Done,  ^c.  pl«  22.  cites  a  H*  7.  ij.  ■  Su 
Cvcanta,  pL  a^i.  cites  &  C.  * 

£4.  If  the  eftate  be  mzde  to  one  for  lifff  remainder  to  emotberj  Br.  Dona* 
mewuunder  $0  the  right  heirs  of  the  kffee^  this  is  a  good  remainder  in  ^^^'^r 
fee.     1 1  H.  4*  74.  Agreed.]  jl 

[5.  If  a  mxnftirrefulers  a  copyhold  to  the  ufe  of  J.  S.fir  life,  the  See  Copy* 
remmnder  to  the  ufe  oi  an  infant  eti  ventre  fa  merey  this  is  a  good  ^^^\    _ 
remainders  *  though  he  was  not  born  at  the  time  of  the  creation  Ty^i/T^ 
thereof.  Mich.  13  Ja.  B.  R.  Agreed.] 

6.  If  a  rent  be  granted  unto  %  S.for  life,  the  remainder  in  fee 
*^iniR  im  wiojhallfr/i  come  t9  Jraul's  the  next  day  in  the  mornings 

4  this 
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thi$  remainder  is  good  upon  condition^  viz.  if  J.  S.  does  not  die 
before  the  time>  and  alfo  if  one  come  to  Paul's  the  next  day  in 
themommg,  zndi£l^whojfii^cMietun€iaTtiOik)L,orcithcrfer' 

Jon  who  is  difabUd  to  take  by  the  grant.    Perk.  S*  56.3 

7«  So  if  the  remainder  be  granted  unio  him  wiom  J.  S.Jhall 
name,  wtbin  3  days,  &c«    Perk.  26.  S.  56. 

(E)  By  what  Words  it  may  be  created. 

Ci*  TF  a  man  leaSes  for  life,  and  that  after  his  death,  the  lands 
^  redibunt  to  another,  this  is  not  a  good  remainder^  though 
it  be  redibunt  inftead  of  remanebunt.     18  £.  3.  28*3 


s.  F.  By 

liaDghloii 
1.  RoU.: 

m  Cafe  of 

Blandford  r.  Blandford.  cites  8  E.  3.  tS.  bat  it  (hould  be  at  in  Roll.— ->PL  C.  170.  b.  ia  Cftfe 

•f  UiU  V.  Grange,  cites  S.  e.  - 
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2«  A.  gives  land  to  J.  S.  in  tail,  and  for  default  ofifue  to  JTl  N. 
habendum  in  taiL  It  is  a  good  remainder  by  this  habendum,  with- 
out a  word  of  remainder ;  per  Cur*  and  welly  for  the  firft  words 
of  gift  extend  to  both.  Bn  Done,  &c«  pL  38.  cites  9  £•  2.  & 
Fitz.  tit.  Feoffments,  &c..  107. 

3.  If  land  be  given  to  the  baron  and  f erne,  and  to  the  heirs  ofthejm, 
1st  aliir  hstredibus  eorumji  huredes  de  corporibus  eorum  exeuntesd^ 
etrent  \  if  the^^  of  the  baron  and  the  daughter  of  the  feme  inter* 
marry,  and  the  baron  and  feme  die  tinthout  ijfue  oftbehr  botEes,  the 
jbn  of  the  baron  and  his  feme  (daughter  of  the  feme)  Ihali  not 
inherit,  and  yet  the  one  is  heir  to  the  one,  and  the  other  is  heir 
to  the  other.  Per  Prefton.  Qusere  &  ftude  inde  \  for  this  feems 
to  be  a  remainder  in  fee  which  ihall  forvive.  Br,  Tail  &  Dooest 
&c.  pL  12.  cites  5  H.  5. 6. 

4.  Leafe  for  life  to  A.  and  that  afterwards  B.Aatl  htne  the 
frtfits,  is  a  good  remainder.  Per  Haughton  J.  KoU.  R.3i5^ 
cites  36  H«  8.  b.  and  fays  it  is  much  ftronger  in  a  devifo. 

5.  J.  S.  made  a  leafe  y^  life  to  A*  habendum  to  A.  and  B^  and 
€•  and  D.  fir  term  of  their  fives,  and  the  lives  of  either  efAemfsr* 
wvingfucceffvely  \  adjudged  that  B.  C.  nor  D.  can  take  byway 

i!!f Vw/  ^^  ^^'omrAex,  which  cannot  be  joint,  becaufe  of  the  words  (foc- 
kJeniMLf  ceffively,  &c)  and  in  fucceffion  they  cannot  take  for  the  uncer- 
C.  ami  his  tainty,  who  ihall  bepn  and  who  Oiall  follow.  Hob.  313*  pi* 
1^'kul     3^*  '^"^*  ^7  ^^'  ^'  ^*  ^^*  ^^^'  Windfmorc  v.  Hobart. 

JiKCtfioely^Jk^tJer^wihtr  $3  neminmUar  in  ordine;  G.  died»  and  then  tbe  wife  died.  Kefol^ 
that  this  waa  a  good  eflate  in  remainder  to  the  daughur,  becauic  the  fubfequcnt  wordi  fioit 
lcrib«Btttr,  Ac.  make  their  cfiatcs  certain  enough,  and  (hall  be  ukea  to  be,  iicut  (cxibnmar  k 
■prntncntur  in  eaden  charts.  Godb.  aao.  pi.  ^ao.  Mich,  s  i  Jac.  C  B.  Hill  v.  Cruhhuw— - 
%C.  Xa  ^i/b,  pi.  ^ot.  Gmbham*!  Cafe  accordingly. 


Rbtt  87. 
S.  C— Ja^ 


leafe 
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(F)     Wbojhall  have  the  Remainder. 

f  I.  iF  a  copyhM  he furreniered  to  the  ttft  of  a  fime  covert  and  a  S.  C.  RoV 
^  JhangfTy  the  remainder  to  the  right  ieirs  of  the  todies  of  the  ^^^'  j|?^ 
iaron  and  font  begotten,  and  after  ihtfeme  dies  having  ijfue  by  t^UcB^K. 
the  baron,  yet  he  fhall  not  have  the  remaitidcr  during  the  life  ftib  d.jty. 
of  the  baron}  for  he  ought  tp  be  heir  of  the  bodies  of  Ifot^j  who  ^gjj^^Rl 
ihall  have  it.    Reports  13*  Ja.  Lam  v.  Pannel.     14  Ja.  Ad*  &ibid.43t. 

But  the  report  there  (u  it  is  ptiotcdl  U  not  very  <lcar,  there  being  in  the  ftate  of  the  cafe,  the 
word  (forrender)  twice,  which,  in  the  fccond  place  where  it  it  mentioned,  coafounds  the  (eniet 
hut  i&erwardi  the  ftranger  {urrcndered  his  moiety  to  the  baron  and  feme  and  their  heirs,  «iid 
they  were  admitted  accordingly,  after  which  the  baron  furrendered  it  in  fee  to  T.  D  who  was 
admitted;  aCtcrthis  the  feme  died  leavini;  iflue,  and  then  the  baron  died.  Adjudged  per  lot. 
eor.  that  the  iCue  cannot  hatve  treiinfs ;  for  when  the  firanffer  lurrendc-red  his  moiety  to  the  «ie 
flf  the  baron  and  feme,  this  was  aKveranceof  the  jointure  between  him  and  the  feme,  a..d  dw- 
baroo  aliening  the  whole,  the  alienee  had  a  moiety  for  the  life  of  the  feme  dcfeafible  by  tlie  feme» 
and  the  other  moiety  for  the  liCt  of  the  ftranger,  and  then  when  the  feme  died,  the  eftate  of  ths 
4Ufcndant  [dxe  purciiafprl  is  determined  as  to  one  moiety, and  then  the  remaizider  of  that  moieiv 
ought  to  vdft  [if  at  all] ;  out  the  iflue  (who  was  the  plaintiff)  being  heir  of  the  body  of  the  femc^ 
begotten  by  the  baron,  could  not  take  the  remainder  limited  to  the  right  heirs  of  the  body  of  the 
baroQ  and  feme  during  the  baron's  life ;  for  during  his  life  he  cannot  have  aA  heir,  and  he  that 
ought  to  take  the  remainder  muft  be  heir  of  the  body,  both  of  the  baron  and  feme,  or  other  • 
wife  he  (hall  not  take  (as  the  Court  held  ftrongly),  and  therefore  the  remainder  of  the  ftranger 
as  to  this  motety  [is  gONoe],  and  confequently  though  the  baron  afterwards  died,  yet  [the  lane 
flull  never  have  i^. 


fa.  &  if  the  haron  males  feoffment  to  the  ufe  of  his  wife  for  life^  Dal.  to. 
the  remainder  to  the  right  heirs  of  the  bodies  of  the  baron  andfeme^  ^  p*  Jr\i! 
the  iflue  of  their  bodies  (hall  not  have  the  remainder  during  the  s.  c. 
life  of  the  baron,  though  the  baron  has  not  any  eftatc  in  the  s*  e.  eiteA 
land.    D.  I  M.  a.  99.  7 1.]  J-,^- 

Ftafch.  30  Elia.  B.  R.  in  the  Cafe  of  Alles  y.  PkUnet, 

[3.  lif  a  man  devifeshxid  to  2  for  their  lives j  remainder  to  their  [391  ] 
•ft  Aw,  equa/fy  to  be  divided,  and  to  their  heirsy  and  each  to  he  the  This  cife 
•therms  hAr,  and  that  if  they  both  (naming  them  J  die  without  ifue,  ^U\^ 
that  it  JbaU  remain  to  another ;  by  thofe  laft  words  this  is  an  eftatc  and  not  be* 
tail,  and  after  that  one  dfes  without  iflue,  his  part  ihall  go  to  >ng  ^n  ^ 
him  in  remainder.  P.  la  J^.  B.  Refolvcd  per  Cur.  between  R^iToffhis 
Johnfon  and  Smart,]  time  and 

term,  the 
CoDTt  thofig^  tt  way  infeTtcd  in  his  Abridgment  vipon  the  report  of  Tome  othfr  perfon,  and  not 
by  himlclf,  and  to  confirm  this,  a  report  was  (hewn  by  Dolben  J.  in  a  very  fair  MS.  of  a  Cafe 
between  Jokmson  and  Smaat  of  the  faitic  y^ar  and  term,  and  in  the  fame  Court  which  the 
pdges  thought  to  Ue  the  cafe  intended  in  the  Abridgment ;  but  the  caft  was  of  9ijiirrender  ofcvfm 
Umary  Unis^  and  not  upon  a  devife  ;  and  it  was  agreed  upon  the  trial  at  the  bar,  that  if  a  copy/ ' 
hold  be  farrendcred  :o  <he.iife  of  two  fon$  in  M,  and  yfone  dies  tdtkovt  ijue,  the  other  Aafike  Ait 
keif,  md  ifhth  die  witM^ut  ijfut,  then  to  the  ufe  of  artitner  infe,  and  after  one  dies  without  ifliiet 
the  AiTvivor  0mU  have  the  v^ole.     a  To.  174.  Mieh.  32  Car.  9.  B  R.  in  the  Cafe  of  Holmes  v. 
MeyoeL-    ■       ■  a  Show.  1,^8,  139.  Mich.  33  Car.  a.  B.  R.  in  S.  C.  by  Pemberioo  Ch.  J;  ac« 
cordincty,  and  that  Roll  was  fcacce  of  age  lufficteo;  to  report  at  thia  time.   ■'    '  ■  ■     Raym»  15^ 
b  S,  C.  accordiflfly. 

5     .  [4-  If 


tat  tRriiiiinlfri 

&  C^.  ^^  ii^^»  it^//  remain  to  tbe  right  heirs  and  p^erity  of  the  dewfit 

96o.'  pi.  *  and  his  natne,  for  ever  equally  to  be  divided  between  them,  part 
ai8i.  HilL  and  part  alike^  and  dies,  and  after  J- dies  'without  iffue, there ieing 

r£d^ic  ^^  ^^  ^^^^  ^  ^  devife,  and  at  his  death,  2  d^ghtert  of  th$ 

adjudged  Jijkr  of  J.  and  one  Q*  the  9incU  rf  J.  In  this  cafe  the  uncle,  though 

*o^~7  he  is  more  near  of  the  name  to  the  devifor,  yet  inafmuch  as  h« 

soTpL^a!  ^'  ^^  ^^  ^  ^  devifor,  the  daughters  beiiu;  alive  he  cannot 

•ccording-  take  it  by  the  devHe ;  and  therefore  the  devite  is  void,  and  tli€ 

h' — j-  daughters  fhall  have  the  land  as  next  hdrs  at  the  comnual 

^^S.  C.  '^^-  ^*  ^^  J^*  ^'  ^*  Adjudged  between  Camdeil  andQlack.] 

accordinglv.  Coronden  ▼•  Clerk.'* Jcnk.  »94«  pi.  4a.  CiySt  this  ii  t  new  fbhn  of  isbcntanoei 
if  the  brotner  (luHild  have  thU  land,  and  (hould  have  a  daughter  wlio  haa  a  f()n  in  the  life  of  fail 
grandfather,  or  afterwarda;  the  fe^  upon  the  death  of  the  grandfather  (houSd  be  in  abc|aBCt 
during  the  life  of  the  daughter,  if  this  efiate  (honld  be  aUoweiL    Judged,  and  affinncd  in  emr, 

Id.C.Cow^  fj^.  If  a  gift  he  to  A.  for  life^  the  remainder  to  the  bmrs  moleSf 
Sfeof  ^  ^  heirs  females  of  j.  S.  and  J.  S.  dies,  he  who  ihali  have  tim 
Nftvco*  remainder  «//^£/  to  be  heir  at  common  law  to  J.  S*  and  alib  hcif 
^*  V- '  male  or  female,  according  to  the  gift,  or  otherwife  he  (hall 
*  e  c^«   not  have  this  remainder,     i  Rep.  103.  a,  b.  Shelley's  Cs^e.] 

9  Vern.  735.  Hill.  iyt6.  finds  fault  with  the  opimoii  of  Coke  obiter  in  Ssklcy's  Cafi:,  and 
thttof  Hobartin  the  Cafe  of  Coundem  v.  Clark  [pi.  4.  above]  their  opinion  not  bei^  (at 
lie  tw%)  upon  the  point  adjudged;  and  that  bcfidei,  right  retloo  and  cotnoMn  icnie  ^tji 
i^punU  tbofo  obiter  o^nioiia. 

.6.  Where  a  /f^  Is  madc^  term  of  lifey  remainder  t^tbe  htitt 

ofW.J.  there  the  eldeftfon  of  W.J.  if  W.J.  be  dead  at  the 

death  of  the  tenant  for  life,  ihall  have  fee-fimple  by  thefe  words 

(to  the  heirs  of  W.  J.)  without  more.    Br.  £ftafes>  pU.4.  cite$ 

aaH..6. 15, 

D.  ^7«  pi.       7.  Tenant  In  tail  fufiered  a  recovery  to  the  ufe  of  himiclf  and 

96.  Huni-    ^rife  for  life,  remainder y^/vMn/fitro  of  the  body  of  the  huiband 

cl^°re.     in  tail,  remainder  over;  and  afterwards  the  faid  huflxmd  and 

porta  it  on   wife  levied  a  fine  to  the  ufe  of  himfelf  and  has  wife  foe  life  u 

tbeEngliib  aforefaid,  remainder  to  the  eldefi  child  of  the  hufband  in  taily 

dldeftckid)  i^^niainder  over ;  the  wife  died,  and  5  years  pafied.  The  huflnnd 

for  the        married  again,  and  had  ifliie  a  dau^ter  and  a  fon  afterwards^ 

daaghter.     ^a^  x^txi,  the  £ither  died ;  and  then«5  other  years  paSed  1  ad* 

ti^'ajpiinft  judged  tlut  the  fon  fhall  have  the  land  and  not  the  daug^iter^ 

a.^Ander*  by  reafon  of  the  firil  limitation y^;7/Vr/^&  [j^veror^    BendL  195* 

fon  40.  re.  pi^  233.  Mich.  13  &  14  Eliz.  AnOn. 

portt  a  fc-    '^        •''^  o  T 

■ioti  puero,  and  judgment  for  the  foa.  a  Le.  819.  fayi,  that  on  the  iffwd«  ta  S^g^ifrft  » 

the  ad  deed'»  jud^ent  was  given  fdr  the  daughter.  Mo.  103.  rcpotu  iL  p«erO|  and  jalC* 

nent  oo  the  £n^lifli  words  for  the  daughter.— ^i^Ow.  94.  Lane  v.  Coups.  S.  C.  wpena  ia  to  bt 
puero»  and  that  a  Jufticcy  held  for  the  fon.— Dyer  reporu  that  thefc  were  1  deedik  the  fidb  ift 
Xetio  and  ihe  other  in  EngUih, 

C  39^  3  t*  l^qff  fir  Kfe  to 'i.^,  remainder  to  the  right  hehrsrfJ.SnV^ 
j0  remain-  has  ijfue  3  daughters,  and  dies,  the  eldeft  ihaU  have  the  remau* 
f«  Bfe^**  der,  and  not  the  other  with  her;  becaufe  flic  is  the  moftworl]i|Si 
l^a  itait.  Per  Wray  Ch.  J.  2  Le.  219.  pi.  275*  Pafdu  x6  £liz«  B.  R.  i<k 
Jid(iii/w«fc  Humphrcfton^  Cafe, 


w 
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M  lb  tkie  n|htiKin  of  J.S.  wlM>lHiAiflac  tfinj^  tliceldeft  (haUhmit    FctWnyCh. J. 
t  Le.  ij^    Ibid* 

J).  A.  feifed  of  certain  lands,  and  having  2  fons,  dcvifcd  part 
of  his  lands  to  his  dde/lfon  in  tail  \  and  the  other  part  of  hit  lands 
toUs  ymhgeft  fon  in  tatl^  with  this  daufe  in  the  will,  that  ifmnyof 
hisftms  died  nvitboat  iffue^  then  the  whole  hnd  Jhould  retnain  to  a 
Jtranger  infee^  and  died,  the  fons  entered  into  the  lands  devifed 
to  them  refpeftivcly,  and  the  younger  fon  died  without  ijfue^  and 
he  to  whom  the  fee  was  devifed  entered  ;  it  was  adjudged,  that 
this  entry  was  not  lawful,  and  that  the  eldeft  fon  ihpuld  have  the 
land  by  die  implicative  devife.  4  L^.  I4vpl.  5 1.  Mich.  32  £Hz« 
CB.  Anon, 

lo.  A.  deviied  his  eftates  to  truftees  to  convey  the  fame  /»  J?* 
pr  lifey  remainder  to  truftees  during  his  life  to  prefervi  coMitigeni 
remmnderSf  remainder  to  his  ift/on,  isfe.  in  tail  male,  remainder 
to  his  daughters  J  t^c.  And  if  B.  died  without  ijfue,  then  he  devifed 
that  the  fremijfes  he  fettled  infoutthsy  viz.  one  4/A  to  C.  infee^  anoihir 
Afh  to  D,  infee^  another  /^h  to  E.  infee^  and  the  remaining  i^h  to 
f.  in  fee ;  and  in  cafe  the  laid  C.  D.  Jo.  and  F.  or  any  ofthemfbould 
he  dtadat  the  time  when  $y  the fettlement  his  eft  ate  was  to  devolve  upm 
them^  then  the  4th  pari  which  iheperfonfo  diadfhould  have  heen  in^ 
^led  to,  if  livings  muld  be  conveyed  to  the  refpe&ve  heirs  oftheper^ 
fin  fo  dead.  C.  D.  E.  atid  t.  were  fifters  of  B.  afterwards  F. 
died  living  B.  It  was  objected,  that  the  4th  part  of  F.  was  not 
to  defcend  to  B.  her  brother  and  heif  at  law,  but  be  fubjeft  to 
an  executory  devife  tofuchpetfon  aS  would  he  heir  at  the  death  of  B^ 
^inthout  tjfue  as  afo¥tfaid^  and  not  to  veft  in  the  mean  time ;  but 
Lord  C  Parker  held  diat  this  femaitider  in  fee  of  the  4th  part 
Veiled  in  Bi  as  heir  of  his  deceafed  fifter ;  iot  there  being  a  de« 
vifeoF  the  4th  part  to  her  in  fee,  the  wcNrds  direding  aconvey** 
ftnce  to  be  made  to  her  heir  in  cafe  of  her  death,  are  no  more 
ihan  what  would  Otherwife  have  been  implied,  and  expreffto  eorum 
^  tacitr  infttnt  nihil  tperatur.  Wms«*s  Rep.  tfoo.  6o6.  pL  175^ 
HilL  1719.  Blackbom  v*  Edgley* 

(G)    How  it  may  be  created.     What  (hall  be 
faid  a  Remaindtr^  and  what  an  Eftate  in  Pofm 

fijjion^ 

■ 

\l%  IF  a  gift  be  to  the  feme  and  to  the  heirs  of  the  body  rf  her  barett 

(who  is  dead)  of  her  body  begotten,  this  is  not  a  remainder  in  • 
thdr  ifTuc,  but  he  fhall  tale  Jointly  with  her.     5  H.  4.  3.  Quaere 
Fitzh^Tayle.  ao.  PerHankf.] 

[2*  Li  this  cafe  the  ijfue  and  the  feme  (hall  be  jointenants  for 
Bfe^  with  the  remainder  to  the  iJfue  in  tail.  2  £.  3«  28.  Ad* 
judged.] 

V0L.XVUL  Hh  a.  A    ' 
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r— '^— ^       1^3.  If  z  gift  be  t9  one  fir  iifiy  the  remainder  to  kis  rigbi  hnrtt 

•  ^'^'  li^>  ^^^  remaincicr  is  executed  immediately,  and  does  not  reft  in 

^^^     contingency,  becaufe  he  has  the  franktenement  to  whofe  heirs 

the  remainder  is  limited.     11  H.  6.  13.     38  E.  3.  26.  b.  37 

B.  B.  R.  Agreed  per  Cur,  between  Clark  and  Davy.] 

Mut  where        [4,  So  if  a  gift  bc  to  one  fir  life  remainder  to  h'u  heirs  maleif 

UiS^to^     this  is  a  fee  fimple  executed.     11  H,  6.  13.] 

the  ufe  of  himiclf  in  tail|  remainder  to  B.  and  the  heirs  male  of  his  tody,  remainder  tc  C.  ti  iii7| 
remainder  in  Ju  to  hir  own  right  heirs^  with  a  fower  of  revocation  as  to  the  remainder  to  B,  only,  and 
to  limit  new  ufes.  And  A.  afterwards  reciting  his  power,  hut  mifrecites  the  eAaie  of  fi  bf 
«miting4he  words  (of  his  hody  begotten)  he  declared  he  revoked  the  faid  ufes  to  B.aod  httbcin 
male;  and  in  the  fame  deed  limi's  the  faid  eftatc/tf  the /aid  B.  and  his  Mrs  males,  without  iaying  M 
liit  body*  begotten.  This  was  adjudged  aneiUte  tail,  for  were  it  conftrued  a  fee  fimple  ic  woold 
deftroy  the  remainder  to  C.  which  A.  could  not  do.  Carth.  291.  Mich.  5  W.  dlt  M.  B.  ft.  Gii* 
more  v.  Harrii.     *  [  393  ] 

See  pi.  7.  in       ("r.  When  the  ancefiorj  Bk  any  gift  or  conveyances  takes  an  eftatc 

<he  notes—      c  r       1 .  .  j    ^     J     r  -e  ^  n  .    •   r 

/H)pi  q.—  ^^fifsnktemment^  and  tn  the  fame  gift  or  conveyance  an  ejtateuh* 
C0.Litt.a2.  mited  immediately  to  his  heirs  in  fie  or  in  tail,  there  the  won!  f heirs) 
b.  s.  P.—  £f  I,  word  of  limit ation^  and  not  ofpurchmfe;  for  his  heir  (haill  be  in 
^76.  b.  s!p,  ^1  defcent,  and  fo  the  remainder  executed.  i  Rep.  104* 
albeit  in      Shelle/s  Cafe.    40  £.  3.  9.  b.    45  £•  3.   19.     17  £.  3.  43. 

Vords  it  bc   b   (54  ] 

limited  by       *      ^'-^  ' 

way  of  remainder. Asjiae'wz%  levied  to  the  father  for  Uje,  the  remarnder^to  the  eld'jtjon  intx!, 

the  remainder  to  the  right  heirs  of  the  father ,  indth%Jather  dies,  aftd  aFter  the  etJefiJon  dteduathtBi 
dfie,  the  youngeft  fon  (hall  be  adjudged  in  as  heir  to  his  father  ot  the  fee-limple,  and  not  as  wtf* 
chafor,  by  name  of  right  heirs  to  his  father,  and  the  father  had  only  for  life.  Br.  Kftatfit  F^-  ^ 
cites  4o£.  3. 9.  But  if  the  eljejl  fon  had  died  without  ijfue  in  the  life  of  the  father,  there  the 

father  had  been  in  fee ;  for  it  was  agreed,  that  where  a  man  gives  land  to  me  for  life,  the  remasa- 
dcr  to  my  right  heirs,  tiiere  I  have  fec-liniple ;  quod  notl.  Br.  £fta  es,  pU  6.  cites  40  £.  3.  9.— 
Br,  Difcent,  pi.  6.  cites  S,  C.  accordingly,  though  the  y  ningcr  brother  ia&fted,  that  be  was  in 
as  pmxhafor ;  becaufe  an  eftate  tail,  and  an  eftate  in  fee,  could  not  bc  in  his  brother  ftm  il  &  lenieU 
Br.  Relief,  pL  a.  cites  S.  C— Br.  Done,  &c.  pl«  6  cites  S.C.  ^Br.  Nuper  Qbiit,  pi.  1.  cites  S.  C 
A.  conveyed  to  the  ufe  oi  himfelf for  years,  remainder  to  his  eldefi  fon  in  tail,  remainder  to  ike 
heirs  of  A,  tnough  A.'s  meaning  was,  (as  appears  by  the  words)  that  his  heir  (hould  take  as  apw- 
chaibr,  yet  it  was  ruled  according  to  the  rules  of  the  law,  and  not  according  to  hia  meaning,  iia 
that  A.  (hould  uke  it  as  a  fee  executed  in  himfelf.  Cro.  E.  334.  Trin.  36  Eli's.  6.  B.  in  the 
Ca(e  of  Frxdxrick  v.  FaEDsaiCK,  cited  u  ruled  by  the  advice  of  the  jutticca  in  tbe  Court  of 
W^rda.  in  the  Earl  of  Bedford's  Cafe. 

[6.  If  a  gift  be  to  A,  for  lifiy  the  remainder  to  the  right  heirs  ef 
him  and  B.  (£>  Being  alive  at  the  time).    It  feems  that  this  is 
executed  for  a  moiety ;  for  if  A.  had  not  had  a  particular  eftate 
limited  to  him  before,  his  right  heir  and  the  heir  of  B.  IhouUl 
have  it  in  common  i  and  though  here  this  fhall  be  executed  bf 
operation  in  law,  yet  he  fhall  not  have  the  whole  becaufe  of  the 
other's  not  being  yet  capable ;    for  it  was  not  limited  to  him- 
felf. Dubitatur  H.  37  Eliz.  B.  R.  between  Clark  and  Davy.] 
ilo.  ^p3,*         [  ?•  If  a  man  devifes  to  R,  his  daughter  for  life,  and  if  fie  marry  after 
F^*  8o>      my  deceafe^  and  have  heir  of  her  bodyy  that  theo  that  beirJbaO  iave  it 
Day*  V'    ^^  *''*  deaths  and  the  heirs  ofbcr  body,  that  then  that  heir  ihaB 
ihat  A.  *     bave  it  after  her  death,  and  the  heirs  of  their  bodies,  (pereadem 
litifed  in  fee  Tcrba)  and  if  (he  happen  to  die  Hvithtit  iffue^  then  I  devijfe  it  to  P^mf 
ir* h?»  '^    dauglt.T  i  ttiis  Is  an  eftatc  tail  executed  in  R.  and  the  ifluc  of  R. 
daughter      ihall  not  h.wc  this  by  purchafe  upon  a  contingency  5    for  the 
im  lilit      word  (heir)  is  nomifii^llehivum,  and  is  as  much  as  if  he  had  f^d 
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adrs)  mafmtich  as  he  faid  after  (and  if  fhe  die  without  tSuty  m^  i^  Ibe 
ibitatur.  H.  37  EL  B.  R.  between  Oark  and  Dkvy.]  ^^ft 

and  have  iffiie  of  her  body,  lawfully  bepitteo,  tkeu  IwiHt  tUt  ktr  kanifter  m^  daughter's  dcatk 
^all  kne  tkeUnd^  tuU  t9tke  kiirt  ^  their  bodies  bogctttHf  the  renmader  to  «  ^ran^er  in  fee.  It 
was  adjndged,  that  (he  had  no  cltate  tail,  bat  for  life  only  ;  and  that  the  inheritance  was  la 
her  heir  by  purchafe,  it  remaining  in  abeyance  all  her  life,  and  fettling  in  the  tnftant  of  her  deaths 

and  theretoie  her  baron  iivaa  not  tenant  by  the  curtefy. S.  C,  Cro.  E.  31 3.  pi.  5.  Hill.  ft6  £lix. 

ftaret  it  as  Mo.  593.  doet ;  and  there  Gawdy  and  Fenaer  held,  that  R.  had  an  cftate  for  life  only, 
at  being  limited  exinefly  fo,  and  then  her  heir  fliall  take  at  a  purchafor;  but  Popham  contra  f 
for  the  eftate  is  limited  to  tiie  anceftor,  and  afterwards  limited  to  the  heir,  and  (hall  execute  io 
the  anceftor,  efpecially  the  words  being  (if  ihe  have  any  heirs)  and  therefore  intended  that  any 
heir  (hall  have  it."  Adjamatur.~*-6awdy  and  Fenner  held,  tnat  the  iiTue  was  a  purchafor  ;  but 
Popham  and  Clench  held  it  an  e(U;e  executed  in  R.  Ow.  148.  S.  C.  by  name  of  I,illy  v.  Taylor. 
&.  C.  cited  by  Ld.  Ch.  J.  Raymond;  who  (aid,  that  the  cafe  is  really  Chsbk-v.  Day,  and  ia 
«aaered  on  the  Roll  Hill.  35  Eliz.  Rot.  407*  That  the  fame  ca(e  is  reported  in  Ow.  148.  Mo.  593* 
and  in  t  Ro.  Ah.  83a.  K.  the  cafe  vras,  Joan  Marih  devified  lands  to  Rofe  her  daughter  for  life» 
and  if  (he  have  heir  of  her  body,  then  I  will,  that  the  heir  after  my  daughter's  death  (hall  have  tho 
land,  and  to  the  heirs  of  their  bodies  begotten ;  and  for  default  of  fuch  iffue,  remainder  over.  It 
ia  faidinCroke,  that  it  was  at  firft  agreed  by  all  the  jnlUces,  that  a  devife  to  one  and  the  heir  of 
his  body,  is  an  eibte  tail,  and  (hall  go  to  all  the  heirs  of  the  body,  heir  is  nomen  colkdiyum ;  fo 
lays  1  Ra.  Ab.  83a.  K.  sccording  to  Popham  Ch.  J.  and  Kenncr,  fed  adjornatur.  Mo'gr,  who 
iaa  very  fpoA  reporter,  fays,  it  was  adjudged,  (he  h\d  but  an  e(bte  for  lite,  and  the  inheritance 
in  her  heir  by  purchafe  refting  in  abeyance  all  her  life,  and  vefting  in  the  iniUnt  of  her  death* 
When  Croke  reported  this  Cafe  he  was  a  young  man,  aod  Rolls  had  not  then  begun  to  ftudy  the 
law,  and  had  this  cafe  only  by  hearfay ;  judgment  is  not  entered  upon  the  Roll,  but  Kfoor  (ayi 
it  was  adjudged ;  which  is  agreeable  to  my  Lord  Hale's  manner  of  citing  it,  who  (ays,  and  fo  is  me 
cale  of  CLsa«  and  Day  ;  but  this  it  not  truly  ftated  in  any  of  the  books.  Moor  comes  r  >^qa  1 
liie  neareftto  it,  as  it  is  upon  the  Roll.  The  true  (late  of  the  Cafe  was;  M.  fcifcd  in  L  ^^^  J 
See,  devifed  lands  to  her  daughter  Rofe  for  life ;  and  if  (he  marry  after  my  death,  and  liave  any 
heirs  lawfully  begotten,  I  will,  that  her  heir  (hall  have  the  lands  after  my  dsughter's  death,  and 
the  heirs  of  fuch  heirs;  fo  that  upon  the  whole,  iifue  is  not  properly  a  word  of  hmiution,  but  may 
Vc^  taken  either  one  way  or  the  other.  In  a  conveyance  it  is  a  word  of  pnrchsfe,  and  not  of  limiu 
ation  ;  but  in  a  will  it  is  governed  and  direded  by  the  intent  of  the  party ;  here  it  is  defignado 
pcrfonae.    Oibb.  84,  sj,  Pafch.  1  Geo.  a.  B.  R.  in  the  Cafe  of  Shaw  v.  Wcijh. 

[8.  ISzgifihttoMiand bis  eldeft  forty  M  he  has  n$  fin  at  the  A io^/^ «i 
thncj  but  fcrif  afttr^  jet  this  is  not  a  good  remainder ;  bccaufc  he  ^^  ^^^^ 
ooffht  to  have  taken  jointly  if  he  had  been  in  eSTc  at  the  time.  Ait  My 
and  fo  ihall  not  have  any  eftate.      18  £•  3.  59.    17  E.  3.  30.  "J*^  "  .. 
Adjudged.  Contra  PL  C.  29.  i  Rep.  lOi.  Shelle/s  Cafe.]        TlVs^'^ 

•j/ke  stiketimei  bnt  if  he  Aaf  iffke,  then  it  is  a  joint  devife.  Bnt  if  it  be  after  his  death  to  his  ipte^ 
be  having  i(riie  at  the  time,  they  take  by  way  of  remainder.  Per  Hale  Ch.  J.  Vent.  229:  and 
ftidt  this  laft  point  was  the  only  point  adjudged  in  *  Wild's  Cafe,  and  there  alfo.  agaiuft  the 
«pinioB  of  Popham  and  Gawdy. *  6  Rep.  ^^, 

[9.  If  a  man  Se^fes  land  to  one  fir  iifi^  the  remennder  to  another  S.  P.  Bn 
infie^  and  dies,  and  after  the  iemfie  fir  life  refufesy  the  remain-  7^7  dtea 
dor  fliall .  be  in  pofleffion  prefentlj  \    for  the  devifee  ihall  not  37' h.  & 
dcAxcj  the  devife.     10  Ta.  B.  Per  Cur.l  ?7-  ^"^ 

*  •*  -»  It  IS  contm 

•poa  •  gilt ;  for  there  if  the  firft  jvfufes  the  Kvery  of  feiGa,  he  in  reminder  has  no  remedy ;  be» 
CMiie  itcanaot  take  efiieft but  by  the  livery. 

S.  P.  as  to  the  devifie  i  Rep.  los.  a.  in  SHSti.Y's  Cafe,  cites  37  H.  6.  36.  a.  and  that  (b  it  ia 
asi  the  cile  of  a  feoffment  to  theal^  of  one  for  life,  and  after  to  the  ufe  of  another  in  fee.  And 
Eaya,  lb  aetc,  that  the  limitation  in  ufes  and  efUtes  given  by  devifes  arc  matched  together,  and 
that  f«  the  judges  there  took  the  conftrudion  of  deviles,  and  of  eftates  executed  in  ufe,  to  bt  all 
vis.  accosding  to  the  meaning  of  the  parties. 


.  10.  The  law  delights  in  vefling  effatesj  and  contingencies  arc  £«2  ••*^ 
cxUofos  in  the  law,  and  are  thecaules  of  troubles;  whereas  the  ,      * 
Tcfting  them  is  the  caufe  of  repofe  smd  GCrtaimy*    Per  Coke 

Hha  Ch.J. 
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CI1.J.  a  Bulft.  131.  citcs35Eltt.  Vasix*8  Cafe,  and  Tni^ 
penn/s  Cafe,  alias,  Bald?mi  y.  Lock,  and  Juftice  Windham'it 
Cafe. 

1 1  •  Where  ^  is  made  in  tailhjfine^  remainder  to  tenant  in  tail  in 
fee  :  the  tenant  had  ijfue  ijins  by  divers  venters j  and  died:  the  eliif 
entered  and  died  nvithout  ijfue^  and  his  heir  collateral  entered^  and  the 
joungeftfon  brought  feire  facias  to  execute  the  remainder  infee^  and 
had  execution ;  for  the  fee  was  not  executed  in  the  eldeft  foOf 
by  reafoti  that  he  was  feifed  of  the  tail,  and  \htfee  was  in  dej^ 
ance^  and  yet  was  in  him  to  give,  charge,  and  f<Mrfeit«  Br. 
Execution,  pi.  67.  cites  24  E.  3.  30,  31. 

12-  Land  b  given  to  A.  for  Itfe^  remainder  to  B.for  Rfty  r»- 
tnainder  to  the  right  heirs  of  the /aid  A.  there  A.  may  give  or  for- 
feit the  fee-funple,  though  it  be  not  veiled  in  him  during  the 
mefne  remainder ;  quod  nota.     Br.  Done,  &c.  pi*  55*  cites  24 
E.  3.  70.  &  P.  5  E.  4.  fo.  2. 
aLc.93.pI.       13.  A.  devifed  land  to  his  ivifeforlvfe^  fo  that  tffhe  he  dyiuM% 
Ar^^ckn'  ^^^^  ^^^  ^^"^  ^^  remain  to  J.  S.  in  fee;  here  is  no  remainder 
.1.  c.*  tnd  till  the  wife  be  difturbcd.     Arg.  3  Le.  182.  pL  233.  in  Largess 
•-F.  Cafe.-* cites  24  E.  3.  Fitzh.  Formedou  68. 

14.  Land  was  given  by  fine  to  A.  B.  and  C.  and  to  the  hdrt 
of  the  body  ofC.  and  for  default  of  fuch  ifliie  remainder  to  the  right 
heirs  of  A.  C.  died  without  iiTue,  B.  died,  and  afterwards  A. 
died,  his  heir  brought  a  fcire  facias  out  of  the  fine.  Adjudged, 
that  it  does  not  lie ;  for  the  fee  was  veiled  in  A.  the  defendant's 
father,  though  ex  vi  verbi  the  remainder  was  limited  not  to  the 
father  but  to  his  heirs.  Per  Manwood  J.  3  Le.  20.  in  Craa- 
mer's  Cafe. — cites  40  E.  3.  26. 

15.  If  a  man  leafes  his  lands^  9  years^  upon  con£^on  that  jf 
the  lejfee  bedifturbed  within  the  term,  that  the  Jeffiejbmll  haw  fees 
if  the  termor  aliens  within  the  term  before  diftarUoibe,  this  ii 
a  difieiiin  to  the  leilbr,  by  which  he  may  enter  of  have  affife; 

'  C  395   ]  ^^^  ^^  ^^  ^  ^^^  ^^  ^^  ^^'  ^^^  condition  is  hrokeiu    Br.  God- 

^  ditions,  pi.  121.  cites  43  Afl".  41- 

?■  ?"*  ^  l6«  In  Dower  land  was  given  to  the  baron  and  feme  in  tml,  (bit 
deithorihe  ''««««^  ^  ^he  heirs  of  the  body  of  the  baron ;  and  after  the  yhwr 
letne  the  died  Without  iffise,  and  he  took  oAerfeme  and  £ed^  the  id  ranc 
larmMify  f^jU  jj^  endowed ;  for  the  remainder  in  tail  vefted  in  the  baron,  bf 
pmcipe^fuod  Kafonthat  the  donee  was  only  tenant  for  life  in  efieft,  aAer,the 

*  reidai,  he    death  of  his  feme  without  iiTue.    Br.  Dowery .  pi.  25  4  dte»  50  £• 

ji«//  kavt     a,  J,. 

*^odei^    ^*  ^* 

jTceait  jfuodcUmst  tenertjihi  et  kereiihus  ie  corporefwn  for  the  firft  tul  VM  iktriiMiird  by  iha 

death  ofthe  f^ne  without  iffue  and  then  the  btron  oeiac  ia  eScd  but  teant  for  life  by  cbt /s^ 
'  efUut^  this  m^vflknll  wterge  in  the  remmmderi  and  theiefoie  ibitftcmd  uii  wtu  exaaoed  «f  tkt  im^ 

tin  Tumfery  b)*  default.    Br.  Quod ctdefbicett,  pL  is.  citea  ^  £•  3. 4.  FlerLittlcum. 

17.  If  a  man  leafes  to  A  for  Kfe,  the  remainder  to  B.  infie,^ 

'    after  the  tenant  for  life  leq/es  to  thefaid  B,  for  the  life  tfB,-  and  B* 

dies,'  his  feme  is  baurred  of  dower,  and  fo  fee  that  B.  vas  wt 

fiH&d  in  k^^  nor  was  it  a  furrender )  for  if  A«  fnrriTedK  then 
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A.  fhould  re-haire  the  land.    Br.  Eftates,  pL  6^•  cites  H.  13  R. 
2.  "and  Fitzh.  Dower  55. 

1 8«  Where  efiate  is  made  U  tie  baron  and  feme  fir  Itfi  of  the 
feme^  the  remainder  to  the  baton  in  taly  the  remainder  to  the  right 
heirs  of  the  baron^  he  has  but  an  eftate  for  the  life  of  the  feme 
during  her  life.    Br.  Eftates,  pL  45.  cites  8  £.  4.  2o.  ' 

19.  If  a  man  ^ves  land  to  one  noho  has  a  feme^  and  to  a  fime  AdMfe  $0 
wobo  has  a  baron  a/ive,  and  the  heirs  of  their  2  bodies  begotten,  this  is  JjfJJ^-^lr 
a  good  tail ;  for  the  feme  of  the  mah  mzj  die,  and  the  baron  of  kU  h4y  tya 
the  feme  alfo,  and  then  the  man  ;End  tlie  feme  may  intermarrjr^  ^4  wifi^ 
and  fo  they  are  feifed  in  tail  imxdldiately.    Br.  Eftates,  pi.  az*  ^ft^^^S 
cites  15  H.  7.  10.  '■<  executed, 

V-  UKKigKehft' 

iemfee  has  a  wft  at  the  time.    Per  H»k  Ch.  j^  Vent.  aai.  Mich.  14  Car.  a.  B.  R«  in  the  Cafe  of 
tkc  Kingv.MeUin^ 

ao.  Gift  to  baron  and  feme,  and  to  the  heirs  of  the  body  of  the  Co.Lit.«€ 
furvivor;  becaufe  it  is  uncertain  who  fliall  furvive,  the  cftatc  |J^^^^^^g^ 
tail  is  not  vefted,      10  Rep.  51.  in  Lampet's  Cafe>  cites  Reg.  U  «fum* 
Qrig.  239.  b.  v«» 

2 1 .  Feoffment  in  fee  to  the  ufe  of  A.  for  lifti  remainder  to  the 
life  of  A.  for  life,  and  the  heirs  of  his  body,  A.  has  eftate  tail  cxe-  .   , 

cuted  in  poileilion.     Per  Manwood  J.  3  Le.  20.  Hill.  14  Eliz.'  - 
C.  B.  in  Cranmer's  Cafe. 

7,2»  Lands  were  affurcd  in  fee  hjfine  to  A.  to  the  nfe  ofB.  and 
buwfe,  for  their  lives,  and  of  the  longer  liver  ef  them,  remainder 
to  the  ufe  of  C  and  his  wife  in  tail;  and  for  want  offuch  iJTue,  to 
the  ufe  of  B.  atul  his  heirs  for  ever;  provided,  that  if  B.  mould 
have  iflijeof  hisbody,  or  any  wife,  which  he  Ihould  have  at  the 
time  of  his  dcceafe,  (hould  be  enfeint  by  him,  then  after  th« 
birth  of  fuch  iflnc,  and  after  500  marks  paid  to  J.  S.  within  O 
months  after  fucU^^  born,  the  ufe  of //-»^  faid  lands  fhould,  after^ 
the  deceafe  of  ^  and  his  wife,  and  after  the  faid  6  months 
ended  and  expired,  be  to  the  faid  B,  and  the  heirs  of  his  body ;  and 
in  default  of  fuch  ifliie  to  the  right  heirs  of  B,  The  wife  died, 
and  the  hufband  married  again.  It  Teemed  to  Plowden  and 
Dyer,  that  before  performance  of  the  contingent  B.  had  not 
any  larger  eftate  than  he  had  before.  D.  314.  a.  pi.  96.  Trin* 
i4£liz.  AnoD 

23-  There  is  a  difference  when  a  remainder  isjoinedto  thepar-^  a.  i^uan 
fibular  e/late  by  the  a^  of  the  grantor  himfelf  and  when  by  any  •flate/0rlif9 
furchaje,  graht^  or  any  acl  after ;    for  in  the  firft  cafe  the  re-  %U^^^^ 
juainder  fliall  be  executed,    but  in  the  other  cafe  not.    Per'reraaindCT 
Manwood.     2  Le.  6.  pi.  7.  16  EUz.  C.  B.  in  Cranmer's  Cafe,      (o  hit  firft 

and  other 
jERMOf  tbe  marnUBcin  Uil  ina^ ;   |ie  wKq  hal  the  revqrfiop  in  fee»  and  whore  heir  A.  ia,  recitef 
.thia  fiettlement  in  his  will,  and  divifis  the  landa  to  the  firft  fm  aj  A,  &c.  according  to  the  feui 
.tlcment,  and  if  A,  die  without  ififc  ot  that  marriage,  he  chafjgea  the  land  with  4000/.  and  givea  A* 

power  to  sake  a  jotntvre  to  any  fecon^  wi(p,  and  then  dcviic a  to  the  iirH  and  other  *-  ^1 
(bna  c^  A«  in  tail  male ;  and  if  he  die  vitbofit  iffue,  then  he  dm/is  the  land  over  in  L  39^  J 
gfi^  I  the  teftator  diet,  A.  having  no  fin  ai  the  timi  of  tha  ^it&ator*s  death,    A.  fufiers  a  recovery* 

jYiit  queftion  wat,  what  eftate  A.  had,  whether  fee,  fee-uU,  or  for  life.    Hok  Cfau  J.  feemed  xm 

ilnnk  thaanCac,  uA.  faid  that  admitting  that  {tlftu)  would. be  an  implaca|ion  of  an  eftate  to  the 
Arin  of  the  body  of  A.  yet  he  could  not  be  tenant  in  tail ;  for  if  one  be  tenant  for  life  by  deed^  and 

femfoMf  dtvijesto  hii  heirs  of  hia  body,  this  hcing hyfeveral  (meya»C€;it^  cSt;^  i&BOteiccutcd* 

9^  a  Sl^qa 
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Skin.  558.  Hficli.  6  W.  &  M.  B.  R.  Moor  v.  Parker.         ■  S.  C.  4  Ifod.  316.  aeco«^iii|^f .^^^ 

Ld.  Aaym.  Rep.  37.  Pafch.  7  W..  3.  Adjornatur.  But  by  Holt  Ch.  J.  It  ia  impoOible  to  make 
thia  an  eftate  tail  in  B.  for  nothing  is  given  to  him  by  this  devife,  but  he  has  only  the  cftate  that  he 
had  by  the  iirft  fettlemenu  And  he  cited  29  Ed.  3.  where  eftate  for  hSt  is  given  to  A.  reauiD* 
der  to  the  heirt  of  the  body  of  B.  A.  dfignt  his  eftate  to  B.  by  which  B«  becomes  tenant forche  bfis 
of  A.  remainder  to  the  heirs  of  his  body,  yet  he  has  not  an  email  executed  in  himiclf,  but  the  re- 
mainder continues  in  contingency.  So  here,  there  being  two  feveral  conveyances,  this  devUe  caa- 
aot  be  tacked  to  the  eftate  for  lue  limited  by  a  different  conveyance ;  qnod  fuk  ooaoeSum  by  the 
other  jiiftipci. 

Ta  Holt  24.  jtsf  a  leafe  is  made  to  A.  Jar  life^  rtmainder  to  thi  rigbi 
il^^l^  ^^^  ^f^'  B.purcbafei  Jts.  ejate^  the  eftate  in  remainder  b  not 
Cafe  of*  e^Eecuted;  for  it  is  not  conveyed  by  the  grant  of  the  firft  grantor^ 
Moor  v.  i>Qt  by  the  a^l  of  another-  perfon  after  the  grant,  t  Le.  7.  Per 
'•'^       Dyer  Ch.  J.  in  Cranmer's  Cafe. 

15.  A.  makes  a  leafe  fir  life  to  B.  remmnder  to  Ah  eKicuiorsfit 
2Q  yearSy  remainder  in  fie  to  afiranger^  the  remainder  for  years 
is  good ;  for  the  le£br  cannot  limit  fuch  an  eftate  to  hixniHfi 
and  the  executors  Ihall  take  the  eftate  as  porchaforsi  and  the 
term  fliall  be  in  abeyance  till  A/s  death.  Per  Dyer  Qi.  J.  2  Le« 
7.  in  Cranmer's  Caf e* 
4  Le.  ••  26.  Feoffment  in  fee  to  the  uie  of  his  will^  and  deviled  that 
S.  c  bok  the  feoffees  fhall  ftand  feifed  to  the  ufe  of  his  eldeft  fon  B.>r 
lifiy  without  impeachment  of  wafte,  and  after  his  death  to  tie 
mextieir  tfthe  body  ofB,  andM.  tis  wsfiy  lawfully  begottcntySr 
the  term  of  thelifitf  the  fame  beir,  and  after  the  d^th  of  the 
fame  heir  to  the  ufe  of  tie  next  heir  rf  the  fame  heir  lawfbUy  be» 
gotten ;  and  for  defalk  of  fiich  ifllbe  to  the  ide  (fthe  bare  if  tie 
todj  of  B.  and  M.  and  for  de&ult  to  the  right  beirs  of  B.  Pft>- 
viio  on  any  alienation^  &c.  by  any  of  the  laid  heirs,  the  ufe  fb 
limited  to  be  void,  and  the  feoffee  to  be  feifed  to  the  ufe  of  the 
.  heir  apparent  of  fuch  offender,  as  though  he  were  dead  ;  B.  had 
sfliie  C.  and  D.  a  fon,  and  died ;  C.  had  ifliie  two  fons  £.  and 
F. — C.  aliened  by  fine  to  J.  S.  Afterwards  D.  levied  a  fine, 
and  therein  releafed  with  warranty  to  J*  S.  At  the  time  of  the 
fine  leided  by  D.  his  heir  apparent  was  E.  but  afterwards  D.  had 
ifliie  two  fons  F.  and  G.— JcSeries  J.  thought  that  the  Bmita* 
tion  from  heir  to  heir  was  in  effe£t  an  eftate  tail,  and  that  the 
fpecial  words  will  not  make  another  eftate  to  pafs  than  what  the 
law  wills.  Per  Gawdy  J.  Every  iflue  begotten  between  B.and 
M.  ftiall  have  an  eftate  for  life  fuccefRvely,  and  a  remainder  in 
tail  expeftantas  rightheir  of  the  body  of  B,  and  M.  and  this  eftate 
tail  fhall  not  be  executed  in  pofl«IBon,  b^raufe  of  the  mefne  re* 
mainder  for  life  limited  to  the  heir  of  the  bodies  of  B.  and  M.  and 
that  thefe  mefne  remainders,  though  contingent  only,  fhall  htfuler 
the  execution  of  the  eftates  for  life,  and  in  tail  in  poffefiion.  South- 
cot  J.  to  thq  fame  purpofe.  Per  Wray  Ch.  J.  B.  and  C  have  baft 
for  life,  for  they  are  purchafors  by  the  name  (heir)  in  thejbogmiar 
number^  but  when  he  adds  (for  want  of  fuch  iffue  to  the  han  of 
the  body  of  B.)  in  the  pluraly  now  B.  has  an  inheritance,  and 
C.  being  the  next  heir  of  the  bodies  of  B.  and  M.  has  an  cffaM 
forlifei  and  alio  being  of  the  body  of  B.  has  a  remainder  in  tail 

to 


to  him  linutedy  and  the  mefne  remainder  limited  to  others,  i^2. 
to  the  next  heir  of  the  body  of  B.  being  in  abeyance^  bectufe 
limited  by  the  name  heir  ( bis  father  being  o/iveK  ihall  not  hinder 
the  execution  of  thefe  eftates,  but  they  (hall  remain  in  force 
according  to  the  rules  of  the  common  law ;  and  that  by  B.'s 
levying  a  fine  the  ufe  was  veftcd  in  C.  and  when  C*  levied  a  fine 
the  ufe  was  veiled  in  D.  who  was  then  next  heir,  and  (hall  not  be 
deveftcd  by  the  birth  of  E.  and  F.  afterwamjs,  but  the  forfeiture 
was  only  of  the  freehold,  and  nbt  of  the  eftate  of  inheritance. 
See  Le.  1156.  p!.  345.  18  Eliz.  B.  R.  Manning  v.  Andrews.t 

27.  Lea/e  for  life  to  B.  *  remainder  to  B.*s  right  heirs^  is  a  fee  *Br,Sflite, 
executed,    4  Le.  21.  pi.  67.  Mich.  19  Eliz.  C.  B.  Anon,  and  pi*  5- ««» 
188.  pl.  293.  S.R.  Anon.  pl.  6.cxt^ 

40  E.  3.  9. 

pl.  7.  citct  45  £.  3.  19,.— ..The  fubfcquent  words  do  merge  and  ddlroy  it,  by  tarning  it  into  an 

eftate ;  and  the  reMfon  is^  bcoaule  fuch  fubfequent  words  are  exprefs.    But  it  is  otberwife  where 

the  ntftng  aa  eftate  in  tail,  &c  would  coBtradi6l  the  exprefs  limitation,  and  coofequcntly  the  in* 

4cm  of  tcttator,&c.  See  Wnu.'s  Rep.  56.  Hill.  1701.  Bampfield  v.  Fopham. 

a8.  Bat  lesik  for  years  to  B,  remainder  to  his  risht  heirs,  and 
livery  accordingly,  the  remainder  is  void,  becaofe  there  is  no. 
perfon  in  efle  that  can  take  by  the  livery,  and  every  livery  muft 
have  its  operation  prefently.    4  Le.  2i.  and  i88.  Per  Dyer  and 
Manwood.    Anon. 

29.  A.  makes  2.  feoffment  \xk  fee,  te  the  ufe  of  himfolffotr  life^  Je/iftho 
•nd  afitr  bis  death  to  the  utccfbis  heirs ^  the  fee  fimple  fe  exe-  ^j^^ 
cutcd.     Arg.  I  Rep.  95.  b.  Trin.  23  Eliz.  in  Shelley's  Cafe.       ufeofAi^ 

Mfir  lif^ 

and  ^fttrhisiutk  to  the  ufcof  )(ii  httr^  and  of  their  keirr  femaU  of  their  body,  in  this  cafe  tKe 
worJs/his  heirs)  are  words  of  purchafc,  and  not  of  limitation;  for  then  the  words  fubfequent 
(and  or  the  heirs  female  of  their  bodirs)  Oiould  be  void.  Arg.  a.  Rep.  95^  b.*— -3  Lev.  433.  in 
Calie  of  Loddio^n  v.  Kime>  It  ii  elUic  tail,  and  not  fee-ftmple,  bccaufe  thrn  the  words 

^and  to  their  hcirtfcmale«)  (hall  be  fruftrate.     Per  Richardfon  Ch.  J.  Litt.  R.  345.  Mich.  6  Car* 
C.  B.  in  Beck't  Cafe,  alias,  Moreton  v.  Nichols. 

30.  A  devi/e  to  a  woman^  long  asJhefoaH  remain fole,  and  then  A.devi(e4 
fa  remain  to  B  this  remainder  fhall  not  begin  till  the  marriage.  ^*^^^^ 
Ar^.  3.  Le.  182.  pl.  233.  Mich.  29  Eliz.  B.  R.  inLarge's  ktrlife,^ 
Cafe.  Jkiiati^ 

marry  \  bttt 
ifjke  does  marry,  then  he  willed  that  B,  kis  eUefiJm  fkdi  prefently  enter  after  her  mannage,  and 
.enjo^'-  thr  premiiTcs  to  him  and  the  heirs  male  of  his  body  ;  and  for  default  of  fitch  iflbe  to  hia  fon  C. 
atid  the  heirs  males  of  his  body,  &c.  this  was  an  eftate  tail  eikeeuted  in  B.  Raym.  427.  ^nt* 
Hill  32  it  33  Car.  2.  B.  R.  Brown  v.  Cutter.— ^ a  Show.  151.  pL  134.  Brown  t.  Cotler.  S.C. 

accordingly  by  3  jufiices. Raym.  430.  fays  the  Ch.  J.  did  not  lit  aU  that  term.        I.nifaid 

V.  Cbceke.  S.  C«  3  Lev.  125.  Mich.  34  Car.  a.  C.  B.  accordingly. 

31.^.  lei^ed  by  indenture  to  B,  C.  and  2).    Habendum^r  3  ^-  3«7* 
fives f  and  the  lifo  ofthefurvivor  \  prowded  neverthelefs,  and  it  is  ciSllETiZ 
granted  and  agreed,  tfoat  during  B,'s  Ufi^  neither  C.  or  D.fodl  107'  &  ^ 
take  any  profit  of  the  lanJL    Adjudged  that  the  provifo  does  not 
make  the  eftate  to  enure  by  way  of  remainder,  but  is  merely  a 
collateral  covenant^  and  B.  C.  and  D.  notwithftanding  the  pro- 
Tifb,  take  their  eftates  in  jointure.    Mo.  267.  pl.4i8.  Mich. 
30  &  3i  Eliz.  Leveriage  v.  Cable. 

H  h  4  32*  A« 
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^  ^T  ^^'      3^'  ^*  makesySnfiiMff/ in  fee  to  the  ufi  efhimfilffir  B/r^  ^ 

J^;^^-  after  to  the  ufc  of  JKr/r/?>»  which  fliaU  be  III  i^,  andford©. 

6  jnfticet.     of  fuch  iflue  to  the  ofe  of  J9.  in  taiJ^  and  for  de£»ilt  of  fuch  iflbe  to 

feuJ^r?*  the  ufe  of  C  in  fee\  A.  has  eftate  for  %,  remainder  to  R  in 

onaot  arife  ^>  remainder  to  C*  in  fee,  and  no  eftate  is  pat  in  abeyance^ 

becaafean    OT  left  in  the  feoflees  \  but  if  afterwards  A.  bos  iffise  afin^  then 

rrifcoS*i  the  poffibility  which  the  feoffee  had,  comes  to  an  eftate  b  law, 

^  qI;^       -and  now  the  ftatute  executes  the  ppffeifiont  according  to  dio 

limitation  of  the  ufe  ;  but  if  A.  be  dijfajed  before  the  birth  if  the 

Jirjl  fon^  and  after  he  has  iilqe  a  fon,  now  nothing  vefts  in  the 

fon,  becaufe  it  ought  to  be  an  ufe  in  efle  before  the  ftatute 

can  execute  the  poUcffion.    Arg.  i.  Rep.  130*  b^  UilL  31  Eliz. 

in  Chudleigh's  Cafe. 

33.  A.  devifed  to  B.  and  C«  hnds^^r  pofment  rfJdis  and  k- 
gaeiesy  and  afterwards  to  H.  for  life,  remainder  to  the  firft  fon 
of  D«  in  tail^  remainder  to  the  heirs  of  the  body  of  B.    This 

.  eftate  tail  is  not  executed  for  the  pofftbifitj  of  the  nufne  efiate  that 
-  mav.interpofe,  and  therefore  is  always  disjoined  daring  the  life 

l  39^  4  of  I),  fo  that  of  that  eftate  his  wife  cannot  have  dower.    Cro.  L 
3 16.  Hill.  36  Eliz.  B.  R.  Cordal's  Cafe. 

34.  If  a  limitation  h^iQtbe  right  heirs  rf  J.  S.  ^nd  he  has  ifliie 
«  daughter^  and  dies,  his  feme  en/eint  with  a  fm^  ifho  is  after* 
wards  bom,  yet  the  daughter  Ihall  retain  it }  for  the  eftate  was 
executed  in  her.  Per  2  Juft.  Cro.  £.  334.  Trin.  3<S  Yj^a^  # 
the  Cafe  of  Frederick  v.  Frederick. 

I.?.  Itr.  £1^  3  j.  Land  was  given  to  barm  and  feme  for  their  tsves  et  Aidm 
StS^i'fc  #ir«»  viventisy  remainder  to  the  heirs  ef  thar  bodies^  this  is  an 
t.  hj&,  the  eftate  tail  executed  by  reaibn  of  the  inunediate  remainder.  Arg. 
)tifticet  iiQu  Bulf.  220.  cites  it  has  ruled  36  £li^.  B.  R.  in  the  Cafe  of  Ched( 

tST-  '-Dale.  ' 

^vordt  of  the  ftatnte  quod  volomai  doaatorit,  &c.  Br.  Kofme,  pL  40.  cites  37  H.  1. 1» 

Md  ffimi  hv  foACf  that  fuch  remainder  cannot  be  vefted  in  the  lite  of  the  baroo !  for  there  it  as 
iAite  iiitlie  puon,  by  rcafon  of  ibe  cllate  of  the  feme. Br.  N.  C  37  M-  &  pL  30a.  &  C 

0  ^  had        36,  jt,  tenant  far  life^  remainder  to  B,  in  tmi^  remainder  toJ. 

died  in  the     •    ^         *        ,      -^  ,    y     •     ^  ,•.•«..•      ..•       .  .i*-  _ 


S^fA      *^fi^ »  ^*  sicknowlcdged  a  ftatute  and  died,  B.  died  without 
than  A.  had  all  the  juftices  conceived  that  the  heir  of  A.  takes  by  descent,  and 
W^»  fee-    the  land  liable ;  But  adjomatur.     Cro.  E.  35  c.  Mich.  36  4  37 

|S&  pli  ^^-  ^-  *•  Pc^l^^fe  ^-  Crane  &  al. 

A»  cites  33 

£•  6.  ■    ■  »S.  p.  Br.  Ibid.  pL  59.  citet  46  £.  3. 1^ 


*f%e  eftate  37*  A  man  in  confideration  of  marriage  covenanted  toftaad 
♦JjJ^  2r  fcifed  to  the  ufe  of  himfelf  and  M.  whom  he  intended  to  marry 
«ad»,  m.  for  their  liws^  remainder  to  thnrfirjl  fon  of  their  bodies  bepttm  im 
till  the  tail^  and  the  heirs  male  of  his  bodj^  and  fo  on  to  the  Af^fo^ 
l^fM^ttd  ^^-  resnainder  to  the  heirs  males  ^IfU  body  of  baron  andfome^ 
the.i  by  &V.  Per  Haughtqp>  Doderidge>  and  Coke,  before  tbe 
09*MmU  birth  qf  the  firft  fon  th^  baroii  and  feme  have  eftate  fa3 
fcw  IM  cxecoted 


IflMKIk  ^^8 


executed  notwithftanding  the    contingent  mefhe  remiaader.  ^etm 
Ron.  R.  177.  Pafch.  13  Jac.  B.R.  Bowles  v.  Berrie.  4ividcd,i,e; 

•od  feme  become  tenants  for  their  bvcs,  remainder  to  the  tfliie  male  in  tait|^  ren^inder  over ;  fo^ 
the  eftate  for  their  lives  is  noi  tAfibUtly  merged^  but  with  thia  implied  limitation^  till  ikiy  ha>{  tjkt 
maU,    »|  lUp.  80.  tewis^wki'a  Cafe*  ^ 

38.  Feoffment  to  the  uJiofA.fir  life^  remainder  to  the  right 
ieirs  of  J.  S.  remainder  to  j.  D.  and  bis  heirs,  it  feems  to  be  the 
better  opinion  that  the  fee  is  in  J,  D.  Per  Crooke  J.  Litt*  R» 
161.  Mich.  4  Cor.  2.  t^.  B.  in  the  Cafe  df  Barton  v.  Nichols 
and  Smith: 

39.  A.  tenant  for  life,  remainder  to  his  mjifir  life,  remain-  Riym.  s& 
der  to  the  heirs  of  their  2  bodies,  remainder  over,  thfe  eftate  tdfl  ^  ^'  ^^ 
js  not  executed  in  A.  becaufe  of  the  •  intervening  kflatefir  tife  sid.  ijT* 
limited  to  the  wife,  fo  that  a  fine  and  Warranty  by  A,  and  his  i^nn.  ia 
wife  makes  no  difcontiiiuahce,  nor  the  t^arhirity  any  bar.    Lev.  o^Lr'  d 
36.  Trin.  13  Car.  2,  B,  R,  Stephens  v.  Britridge.  cd*,  ^TcT 

and  the  Re* 
porter  faySf  Ik  btfld  that  judgment  wu  iffirmed  npon  error  brought  in  the  Exdiequer  Cha»» 
ber. 

*  But  where  the  intervening  eftate  isy^r  yurs,  it  (hall  he  no  impe^im^nt,  btst  that  the  free- 
bold  waa  fuificie&tly  joined  in  the  bufband  fimul  &  femel,  fb  as  to  entitle  the  wife  to  dower« 
thengfa  cefiet  cy^upQ  |iU  chie  end  of  the  term.    N.  Lutw.  ta6.  citea  Perk.  &  3|6.  [335.] 

40.  A  marriage  fettlement  was  to  the  ufe  of  the  hu/band  (md  Sid.  847. 
mnfefor  their  joint  lives,  remainder  to  the  heirs  of  the  body  if  the  ^*  ^*  ^ 
mitfe  by  the  hujband  to  be  begotten,  remainder  (the  nuife  furvivifsg  bnindid* 
§be  bufband)  to  the  nuife  for  life,  remainder  to  the  right  heirs  ^ to  the  huU 
fbe  hujband \  they  had  iifue  2  daughters,  the  hujband  died,  living  ^' "^f"* 
the  daughters  and  the  wife;  the  queftion  was,  if  the  daughters  their  joint 
fliould  take  or  the  mother ;  and  it  was  adjudged  that  the  mother  lives,  ani 
ihould  take ;  for  that  this  was  an  eftate  tail  cxecutedy«^  m§db,  ff^^  '**  ^ 
▼iz,  not  as  to  the  diviiion  of  the  jointure,  bu)t  to  other  pur-  cea^?f^'th^ 
pofes,    Riiym,  126*  Pafch.  17  Car,  2.  B.  R.  Mcrrd  v.  Rum-  ^ljt^m^rt>^ 

Jcy,  maindtr  U 

^  ^  the  heirs  «f 

the  wife  iegotten  by  the  hu/kand,  remainder  to  the  wife  for  13e» 

4  ir  A*  devifed  lands  to  J*  S.  anH  his  heirs^r  the  life  §f£.  in  S.C.  ^reem, 
truft  for  B.  and  after  BJs  death  to  the  heirs  male  of  the  body  of  B.   pi^^',J^|; 
etaw  living,  and  to  fuch  heirs  male  or  female  as  be  after  fhall  47a.pi.647. 
^have  of  lus  body ;  B.  has  iflue  C*  a  fon  then  living,  this  is  an  s*  9*  ^ 
eftate  for  life  to  B.  sind C.  takes  the  remainder  immediately,  °°nt!^^',^ 
and  hot  as  a  contingent  remaind^t  ?  I^er,  232.  Mich*  3oCar.  2*  s  Jo/gg. 
C  B.  James  v*  Richardfon«  s.  c— 

Vent.  394. 

&  C.— Pollcxf.  457.  S.  C. — = — Raym.  330.  S.  C.  Thia  judgteetat  Waa  reverted  ia 

Cam.  Scace.  bat  that  reverial  waa  revcrfej  in  the  Houfe  of  Lord*.    FoUexf.  469.  and  a  L^v. 

pg^-^C^nh.  155.  S.  P.  (and  wu  for  another  t)ranch  of  ihc  fame  cfUte]  fays  thai  B.  R.  ilid  £)c* 

chequer  Chamber,  and  parliament  all  held  clcarly>  that  it  wat  a  rciYiainder  veftrd  in  C.  imnlfe* 

^lately  on  A. 's  death,  and  that  the  wordi  {now  living,)  were  a  fufficient  iejcriptitn  ofthepeifin^ 

S,  and  that  the  other  worda  (vtf«).'M  ike  kiirs  mates  of  the  kody  oftktfiii  B,  did  not  only  h«p 

,f^jiial(^|^thc  Mcripbonot  thepcrlSoa  of  B.  but  were  a  ^od  limiution  of  an  ellatetailio 

jfomm    ^urcfict'v.  DttrdanL  ■        — The  Cafe  of  *  Bu'rcbst  v.  Du  AbAMT  wtt  denied  to  oe 

'W^^  UoU  Cb.  J.  a  Salk.  §7^  is  thf  (aic  of  Bfou^htoQ  v.  Ua^y.  ■      ■  ■  ♦  4  Vent.  311. 


too  JScNii&iliaC 

8»  C  in  Sciee.  Trui.  a  W.  &  M.  and  there  as  to  the  poiat  whctber  tlie  nmuaSer  to  the  ksf 
of  B*  now  Uving  did  veft  in  C.  or  w9m  a  contingent  rdanindcr»  the  Ch.  B.  Atkins  and  Joftkf 
Yowell  fiDemed  to  he  of  opinian  that  the  mnainder  was  contingent ;  hot  in  regprd  the  point  had 
been  upon  n  writ  of  error  hroi^ht  tn  the  Hoalc  of  Lords  upon  a  jndcment  given  in  B.  R.  ia 
another  cafe  apon  the  iame  will  admdged  to  he  a  remainder  veftcd,  Oiey  conceived  tfaenileifcs 
hovnd  hy  that  jodfoiettt  in  the  Hoale  dF  Lords* 

42.  A.  iofcd  of  lands  in  fee  made  a  deed  poll  as  foUows^iriz. 
Knowye,  &c.  that  in  cmfe  I  dig  without  tgue  that  my  lands  nmjctt^ 
tinue  in  my  Moody  and  fir  the  natural  love  vtlncb  I  bear  unto  my  mat 
%  S.  have  given^  granted,  and  confirmed^  and  do  give^  i^c.  to  my 
Jaid  niece  S.  5.  aU  my  lands  to  the  ufis  after'^mentioned^  u  e,  to  hdi 
to  the  ufe  cfme  ihefmdA.  fir  the  time  of  my  natural  tife^  and  after 
to  the  ufe  cfthe/mdS.  5.  my  niece^  artd  the  heirs  of  her  body^  bV« 
No  livery  was  made*  Afterwards  A.  made  a  feofiment  to  a 
ftranger^  S.  S.  entered  bpon  the  feofiee  as  for  a  forfidturey  and 
the  Court  declared  they  were  all  of  opinion  for  S«  S.  the  pbon- 
tiffin  ejedmenty  viz.  that  the  confiderationy  and  the  deed  itlclf* 
were  fiifficient  to  raife  an  ufe  in  remainder  in  tail  to  the  faid  S.  S. 
hy  way  of  covenant  tojlandfeifed.  Carth»  3&  TVin.  i  W.  &  IL 
]d.  R.  Harrifon  v.  Auflin. 

43*  A.  on  marriage  fettles  land  on  himfiff'fir  99  years,  ifheBve 
fi  long,  remainder  to  trufiees  and  their  heirs,  to  preferve  ccmtingeiit 
remainders  during  his  Rfi,  remainder  to  the  heirs  of  his  body  by  the 
wife  'f  they  have  2  fons  B.  and  C*— A.  is  barely  tenant  for  99 
years^  if,  &c,  and  the  eftate  tail  is  vefted  in  B.  in  equity,  and  a 
fine  and  feofiment  by  A.  and  fi.  and  the  truflees  is  a  bar,  and 
no  breach  of  trufl.  a  Vem.  R.  754.  Midu  l^^^.  £iic  ^ 
Qfhum. 

(H)     What  (hall  be  faid  a  Remainder  Attacbtd^ 
and  what  a  Remainder  in  Abeyance. 

[  1.  I F  the  baron  fiifed  in  fie  cf  a  copyhold^  furrendered  it  to  thrttfe 
Ke     '  oi  his  feme  and  %  S.  fir  their  lives,  the  remainder  U  the 

Notctthere.  right  heirs  of  the  body  of  the  baron  and  feme  begotten,  this  remainder 
is  not  attached  in  the  feme,  but  is  in  abeyance ;  for  he  who 
Ihall  have  it,  ought  to  be  heir  of  the  body  of  both,  and  the 
baron  cannot  have  heir  during  his  life,  and  he  may  forvive  the 
wife,  and  then  none  fhall  have  it,  therefore  it  is  abeyance.  My 
Reports  23.  Ja.  Lane  v.  Pannel.  14  Ja.  Adjudged.] 

[a.  io  tfthe  baron  makes  feoffment  to  the  ufe  <^  A^  wtfifor  Sfi, 
the  remmnder  to  the  right  heirs  of  the  bo4y  of  the  baron  andfemt,  this 
remainder  is  abeyance.  D.  i.  Ma.  99.  71.] 
f  AOO  1  ^3'  When  the  ancefhr  by  any  gift  or  eonveyance  tabes  an  eftate  «f 
S^QTpl  jj  franktenementy  and  in  the  fame  eonveyance  or  gift,  there  ii  an  e/loie 
y  L*^  I  in  ^fie,  or  in  tail  to  his  right  heirs  mediately  (viz.  where  there  it 
•ToL  418.  an  efbite  for  life^  or  tail  interpofed  between  the  faid  eftates)  yet 
'  this  remainder  ihall  attach  immediately  in  the  anccftoTj  im 

Aall 


ftuJl  not  be  in  abeyance,    i  Rep.  104.  SMlfs  Cafe.  40  £.  3.  a.  cove- 
10.  Adjudged.  1 1  H.  4.  74.  24  E-  3-  S^-  2?  E-  3-  8?.  b.]  ECtSd  hu 

iMiTt  to  ftaod  feifed  of  land  to  the  ofc  of  kmfiljjw  iifif  renuindcr  i»  ^'fir  Hft^  rewuindtr  io  the 
jirjtfm  of  B,iM  uU  m/<r,  and  fo  oa  to  the  4^1 ;  MiJcfeveraHy  and  rej^eaively  10  every  of  the  heirs 
msie  of  the  hody  of  B.  owd  the  heirs  mole  of  their  hoiies,  remotoder  to  C  provifo  if  B,  die  without 
iflbc  male,  then,  &c.  A.  dies.  B.  cnteni  and  (vfftst  a  reooveiy,  wherein  he  it  vouched,  and 
vouches  the  common  vouchee ;  B*  diet  without  iflue  male.  Adjnd^d  in  B.  R.  that  B.  had  hut 
eflace  for  life,  and  that  the  wordt  (every  of  the  heirt  male)  wat  intended  (font]  hut  the  judgment 
vat  reverfcd  in  Cam*  Scacc.  and  there  adjudged  an  cftate  tail  in  B.  a  Jo.  1 14.  Lifle  v.  Grey.— 
PoUexf.  588.  S.  C— a  Show.  6.  S.  C.  in  B.  R.— — a  Lev,  at 3,  S.  C  but  no  judgment.— « 
Raym.  17$.  S.  C.  but  no  judgment. 

[4.  But  when  an  eftate  offranhiemment  tsfo  limited  to  B.  and  a  If  « lc»fe  be 
mediate  remainder  to  his  right  heirs,  that  it  may  be  that  all  the  }J*fJ*"^[2J 
eftates  may  determine  in  the  life  of  B.  and  the  e/late  of  B,  alfo^  there  divers  re- 
the  remainder  to  the  right  heirs  of  B.  is  in  abeyance,  and  fhall  naindera 
not  attach  in  the  life  of  B.  becaufe  during  the  life  of  B.  he  can-  ^^^  j- 
not  have  an  heir  to  take  the  remainder.*]  fee  to  the 

right  heir* 
•f  the  iiril  tenant  for  life,  if  all  die  the  heir  Oiall  be  in  at  heir ;  for  by  poffibility  hit  father  might 
^v^  had  the  poflcflion.     Br.  Done, Ice.  pi.  11    cites  1 1  H.  4.  74. 

Where  land  ii  given  to  W,  if.  Jot  tije,  the  remainder  to  J,  S,Jor  Ufe^  the  remainder  tt  the  heirs 
males  of  the  hody  of  the /aid  W,  N»  wjfio  has  ifons^  the  eHeJi  has  iffue  a  daughter,  and  dies,  and 
W,  JV.  and  y.  5.  dles^^  the  youngeft  fon  (ball  have  the  land  at  heir  male,  y^  he  i«  not  heir  in  fad» 
but  his  niece  is  heir  to  hit  father;  for  neither  the  firft  veiling,  nor  the  remainder  is  material.  Br* 
IMttSs,  pi.  40.  cxtet  37  H.  8. 

For  where  Hbcjirjl  efiate  for  life  is  executed,  the  remainder  over  ut  fupra,  the  remainder  may  deptud 
i^sUyasue  till,  ice  ut  fupra,  but  eonira  ofreotainder  to  the  right  beirti  for  none  can  have  thit  |fttt 
be  vMAtall  be  heir  in  toiBL  Ibid*         ■  See  (1)  pi.  i. 

f  J.  As  if  a  feoffment  he  made  to  the  ufe  of -rf.  and  B.  during  See(K)ptf« 
their  Joint  liveSi  and  after  the  death  of  either  of  them  to  the  ufe  of  C. 
fpr  lifif  and  after  to  the  ufe  of  the  heirs  of  the  body  ofB.  though 
B.  has  1  franktenement  in  remainder  to  his  heirs  of  his  body 
1>qrotten»  yet  this  remainder  docs  not  attach,  but  is  in  abeyance  \ 
becaufe  if  A.  and  C.  die  in  the  life  of  B.  the  edate  of  B.  is  de- 
termined, and  the  remainder  to  C.  ended,  and  yet  the  remain^ 
der  to  the  right  heirs  of  the  body  of  B.  cannot  take  efieA,  be* 
caufe  B.  cannot  have  an  heir  during -his  life,  and  a  remainder 
ihall  not  attach,  but  fhall  be  in  contingency,  fciUcet  in  abeyance, 
when  it  may  happen  that  it  fhall  never  take  effeS,'^ 

\6.  If  a  man  leafesto  B.for  lifty  the  remainder  to  his  executors  Landleafe4 
for  1 1  years  \  the  term  for  years  fhall  veft  immediately  in  B.  fo  ^?^-  *<" 
that  he  fhall  forfeit  it,  or  may  grant  it  j  for  as  the  anceiior  and  ^l^rZrfor 
heir  are  correlatives  in  cafe  of  inheritance  to  make  a  remainder  years  to  his 
to  the  right  heirs  of  him,  who  has  a  franktenement  before  limited  ^"^^\  ^^ 
to  him,  to  attach  ;  fo  the  teflator  and  executor  are  correlatives  foITycart'Tt 
as  to  a  chattel  to  make  the  remainder  for  years  to  vefl  in  the  in  abeyance 
teflator,  as  if  it  had  been  limited  to  him  and  his  executors.   Co.  ^^  tx^r^hm 
Utt.  54.  b.  where  are  cited  Mich.  40  &  41  Eliz.  B.  Rot.  2215.  icffct,^and 
between  Sparke  and  Sparke.  Hill.  42  El.  in  the  Court  then  it  <haU 

of  Wards.  Sir  >A»&iw;f/s  Cafe.]  hrirua*** 

MTcbafor,  aad  aa  a  chattel,  and  (hall  go  to  the  executor  of  the  heir,  &e.  and  the  tenant  for  life 
cuiootmcddlewithitsibrU  iftnot  in  him.  iVr Dyen  3 Le. a3. pi. 49.  HiU.  t4Elu.C.B. 
is  Cranmer'tCafe. 


i 


4^1  Hemaftita; 

The  re-  7.  Set.  ft.  upon  a  fine  that  was  levied  to  J.  and  A.  Usfimtm 

Ifee  Mn^nor   '^'^*  ^^  remainder  to  A.  in  fee ;  the  baron  and  feme  bdiijfui  afm% 

come  in       the  baroxi  died^  and  after  the  feme  took  another  baron^  and  tad  ifiie 

^•fr'd''**  «w/^yS«,  and  died ;  tie  eldefijbn  entered  and  died  without  jfite^ 

cenniocd,"    ^^^  ^^^  ^^  collateral  of  the  eldeft  ion  entered  as  in  the  remaiDdcr 

tbdugh  the    in  fee,  agamft  whom  the  joungeflfon  of  the  half  blood  brought  fin 

MAmW\it facias  to  execute  the  fee-jimple  \  and  the  befl  opinion  was,  that  it 

tciTi?!'^  Bri  ^^^  ^^7  )  ^^^  Ht^fee-fmple  nvas  not  executed  in  the  eldejlfin  \  for 

Bifcent,  pi.  he  was  feiied  in  tail,  and  ihitfee  was  in  abeyance }  and  thcrefare 

ao,atciS.C.  jt  was  not  executed  in  him,  and  now  the  youngeft  fon  of  the 

half  blood  is  heir  to  A.  of  the  fee-limple,  therefore  he  ihall 

execute  it.    Br.  fcire  facias,  pi.  126.  cites  24  £•  3.  30^  62.  ft 

37  E.  3.  Affife  4*  where  it  is  adjudged  for  the  youngeft  ibo, 

and  yet  the  eldeft  fon  might  have  given  the  fee-fimple,  or 

*  *"*,*""    *  charged  it,  or  forfeited  it  by  attainder  of  felony,  but  yet  it 

£^  taigbt  ^^  '^^^  executed  in  him,  therefore  whofoever  is  heir  to  the  an- 

b«ve  charge  ceftor  when  the  fee  falls  he  ihall  have  execution  thereof;  qpoi 

«d  it  by     nota. 
Ibtuce, 

{ud^ent,  or  recognizance ;  and  they  were  fo  feifed  that  if  a  writ  of  right  had  been  iM«a|{k 
againft  them  they  might  have  joined  the  mife  upon  the  mere  right,  which  piovet  that  they  had  • 
fee,,  4nd  though  it  wu  expectant  00  an  eftate  uil,  and  he  who  claims  the  reverfion  as  hctroqg^ 
to  make  himfdf  fo  to  him  who  made  the  gifu  Per  Eyre  J.  3  Mod.  256.  in  the  Cwk  of  KcBav 
V.  RowveUb 

8.  A.  devifcd  Bl.  Acre  and  Wh.  Acre  to  M.  his  wlfc^  iMi 
and  after  her  death  BL  Acre  to  B.  and  his  heirs  for  ever,  iid  Wb. 
Acre  to  C.  and  his  heirs  for  ever ;  item,  I  will  that  the  furwjoref 
themjballbe  heir  to  the  others  if  either  of  them  die  without  ijfue  ;  thift 
is  an  immediate  eftate  tail.  But  if  it  had  been,  that  if  he  die 
without  iflue  in  the  life  of  the  other,  or  before  fuch  an  age,  that 
'then  it  flxould  remain  to  the  other ;  it  might  perhaps  be  a  coOp* 
tingent  devife  in  tail  if  it  ftiould  happen,  and  not  otherwife ;  but 
as  it  is,  it  is  an  abfolute  eftate  tail  immediately,  and  the  remain-* 
der  limited  over.  Cro.J.  695.  Mich,  aajac.  B.  R.  Chadock 
V.  Cowley. 
8.C,Raym.  9-  A.  fclfed  in  fee,  had  ifluc  2  Ions,  B.  the  eldeft  andC.  the 
iB.  and       youugcft,  and  devifed  the  land  to  B.for  life^  and  if  B.  &tf  vatbtui 

Wd°^h*aT  iff^  "'^^^  ^'  ^^  *^*»  *^  ^"  the  fame fiall  remain  to  C.  in  fa  5 

until  die  but^  B.fhall  have  iffue  living  at  his  death,  then  thefufhall  remeim 

contingcn-  to  tie  right  heirs  of  A.  fir  ever*    B.  entered  and  fuffered  a  com- 

^tftrdl^^'  mon  recovery,  and  died  without  ifliie ;  whereupon  C.  entered 

iu/dsto'tke  upon  the  defendant,  and  leafed  to  the  plaintiff.    Refbhred  p^ 

%eirinjbm  tot.  Cur.  that  B.  took  only  eftate  for  Ufcj^  the  remainder  to  hit 

^^^i^t^nl  "8*^^  *^^"^5  °^^  executed  j  and  though  B.  be  heir,  to  whom  tfcc 

'Ae  ^attjw  rcverfion  defccnded,  yet  this  fliall  not  merge  the  eftate  for  Bfe 

^,  but  contrary  to  the  expreis  devife  and  intent  of  the  will^j  but  (Wtt 

taM?!S^  /^^w  an  opening,  (as  they  termed  'it)  for  the  interpoftwn  rfthe  rr* 

Ac  And  mainders,  when  they  Ihould  happen  to  interpofe  bctxrccn  tlie 

^e  other  eftscte  for  life  and  the  fee  1  and  compared  it  to  Arcuee's  O^m 

lifS*thir*  Co-  I  Rep-   ^WTiere  though  Robert  the  dcvifec  for  life  wBcir^ 

ibae  opt.  yet  file  remainder  to  his  next  hoir  male  was  contingenti  zpi  ^ta^ 


W  cftate  for  life  merged  by  defcqpt  of  the  rcvcrfion ;  and  fo  ?>ion.  «^ 
ber€  B/«  cftate  being  only  for  life,  the  remainder  to  C.  was  a  nlf  &^ 
contingent  remainder,  and  barred  by  the  recovery.  Lev.  i  x,  s.  C.  sid. 
12.  HiU.  12  &  13  Car.  2.  B.  R.  Plunket  v.  Holmes.  47.  »ccord« 

Cktt  •  td  leCalittiioa  wat,  that  ikene  is  u^  «  tonthgtncy  upon  m  centingtwn^  (for  if,  it  had  been  fo,  it 
tvoiUd  hare  been  void  according  to  Stai ford's  Cafe,  4cc.]  Buti)\^\.  it  U  ant  and  the Jamec online 
lucy'operstinjrfevsrai  aw^j,  (ic  if  fi.  has  iffue,  then  to  him  in  fee,  and  if  he  hai  not  iffue  living 
Jtac  liica  to  C. 

■ 

10.  Bafvn  andfimi,  tenants  fir  iife^  remaindir  to  tie  heirs  of  the  Sid.  15^. 
hann  \  harmi  devtfes  to  the  heirs  of  the  My  ^  tie  feme,  if  they  attain  ^^^^/^  q^ 
U  14  years f  and  dies ;  ilie  marries  again>  and  has  afterwards  ifiue;  but  u^ 
but  before  this  ifliie  comes  to  14  years,  fhe  fuffers  a  recovery  \  another 
tfaisy  if  good,  knot  good  as  a  remainder  but  as  an  executory  P^*"^ 
devHe ;  and  though  die  wife  has  cftate  for  Ufe,  yet  this  is  a  new 

Jtmfe  to  take  place  after  her  death,  and  is  not  as  a  remainder  joined  [  402   1 
to  an  eftate.    Lev.  135,  136.  Trin.  16  Car.  2.  B.  R.  Snow  v. 
Coder. 

1 1.  A.  intending  to  levy  a  fine  and  fuffer  a  recovery,  declared 
they  Chould  be  to  the  ufe  of  haron  and  feme  for  their  joint  iives^ 
and  afier  the  deeeafe  of  either  of  them  remain^r  to  the  heirs  of  the 
wftf  begotten  by  tie  hu/band,  remainder'  to  the  wife  for  Uftf 
baron  dies.  The  Court  agreed,  that  here  was  no  contingent 
.eftate,  but  that  it  is  eftate  tail  executed.  Sid.  247.  pU  X2* 
Pafch.  17  Car.  2.  B.  R.  Merril  v.  Rumfey. 

12.  Am  feifed  in  fee  by  deed  and  fine,  fettled  lands  on  his  own  4Mod.  «8ot 
snarriage  to  the  u(c  of  himfelf  and  his  heirs,  until  the  marriage  S.  c.  argued 
faW^  eSeStf  and  afterwards  to  the  ufe  of  the  nxnfe  for  life  \  and  S-CCmnU 
after  her  death  then  to  the  ufe  of  the  cognizees  in  tnc  fine  and  their  Ji'dged  ae- 
beirs  during  the  life  of  A.  upon  truft,  to  permit  and  fuffer  him  to  cordin^y; 
tJu  the  profits,  &c.  and  afterwards  to  the  ift  and  every  fon  of  that  ^^  ^^^ 
taarriage  in  tail  male  \  and  for  want  of  fuch  iflue,  to  the  beirs  ^  ^"becaufc 
the  body  of  the  fasd  A.  and  for  want  of  fuch  ifiue  to  the  f aid  A,  and  itiaexprefl/ 
JUj  hars  for  ever.    A.  had  no  iffue  male,  but  had  iffue  female  Jj,^^„f^ 
one  daughter  >  the  daughter  fhall  take  by  piurchafe  and  not  by  ^^  their 
deicent,  fo  that  a  fine  levied  by  A.  will  not  bar  her ;  for  the  re-  heindurinr 
maindcr  to  the  heirs  of  the  body  of  A.  on  failure  of  iflue  male,  fo'*Jjffg,*  ^  ' 
was  a  contingent  and  not  a  vefted  remainder;  and  the  limita-  this  refped 
tion  being  of  an  eftate  tail,  cannot  be  any  part  of  the  old  eftate;  from  the 
lor  that  was  a  fee-fimple,     Carth.  273.   Pafch.  5  W.  &  M.  S!««^. 
B.  R.  Tippm  V.  Conn.  v.  mxt- 

roKD.  Co. 
LitU  St.  b.  and  from  Piiua  v.  Mirroan.    Mod.  159.    Becaufe  in  thofe  cafei  the  party  had 
limited  the  nCe  out  of  him  during  his  ov&  life,  as  here  he  has  done  in  exprefii  terms;  and  it' 


.jt  too  ^remote  ta  imagine  that  the  truftces,  whofe  eftate  is  created  to  fiipport  the  remaioderty 
Aumldmake  a^eoflment  to  deflroy  thcic eftate,  whereby  to  raife  an  eftate  for  life  by  implicatiott 
Mitfac  feoffor<>-S.  C.  Ld.  Raym.  Rep.  33  Hill.  6  &  7  W.  &  M.  accordingly ;  and  that  in  this  caft 
ak«  dcfigB  was»  that  the  whole  eftate  Oiould  be  difpoicd  of,  fotbat  it  (hould  not  be  in  A.'s  power 
aodoftiay  the  cooriofcnt  icmaiaders ;  fo  that  if  the  Court  (hould  raife  a  rcfiiUiiig  uib  here  it  %voal4 
kc  MMtfwy  u  wcU  to  theiatcnt  of  the  partiet  at  to  the  nilci  of  the  law. 

i^..'  J.  S;  made,  his  will  thns,  viz.  As  concerning  my  manors  1  &lk.  m^. 
^P»  and  Wvitftcrmy  debts  wd  legacies  paid,  I  dcvife  thcmf(7  ^^^^ 

A. 


402  jRemaftttier^ 

fcdd  «diy»  ^.  for  lift  withodt  impeachment  of  wafte ;  and  Si  he  (hall  have 
word^^fW)  ^"^  niale,  to  fuch  ijfue  nude  and  his  bars  fir  ever  \  and  in  cafe 
is  to  be  A^  dies  fvitbout  iffue  pude,  to  B*  and  Us  heirs  (A.  has  only  eftatefbr 
taken  as  life.)  A.  fuSers  a  common  recovery  to  the  ufe  of  himlelf  and 
V^rfhe^  his  heirs,  and  dies  vrithout  iflue  male.  One  qneftion  tras»  wh^ 
caurethciD-  ther  this  was  a  contingent  remainder  to  the  ifliies  of  A.  and  his 
hcriuncc  heirs,  and  fo  the  remainder  to  B.  deftroyed  by  the  recovery  of 
nexed'and  ^*  bcfore  it  happened ;  or  whether  it  was  an  executory  dcvife? 
limited  to  This  cafe  was  twice  argaed,  bat  before  judgment  the  parties 
fiffuTfo  ^g^^  ™d  divided  the  eftate*  3  Lev.  432.  Mich.  7  W.  3.  i» 
that  Uie  iiw  ^*  B*  Loddington  v.  Kime. 

heritanoe 


waa  in  the  ifliiey  and  not  in  A.  the  father.  3dl^»  That  this  Itmitatioo  to  the  iftic  ««s  not  an 
cutory  devife,  being  after  a  freehold,  but  a  contingent  renuindef ;  fo  that  a  poftbumous  fonooold 
never  take.  4thly,  That  the  remainder  limited  to  the  iflue  of  A.  was  a  contingent  remainder  in 
fee,  and  that  the  remainder  to  B.  was  a  fee  alfoi  but  thofe  fees  are  not  like  ode  fee  mounsed  on 
another,  nor  contrary  to  one  another,  but  a  concurrent  cootmgoKies,  of  which  either  iato  iait 
according  as  it  happens ;  fo  that  thefe  are  remainders  contemporary,  and  not  expeftam  one  after 
another.  5thly,  The  Court  held,  that  the  remainder  in  fee  to  B.  was  not  vetted,  becaufis  the  pre* 
cedent  limitation  to  the  iflue  of  A.  was  a  contingent  fee ;  and  they  took  this  SJcremc€t  viz.  mkttt 
the  mefm  iflatu  limited  arc  fir  lift  «r  in  Uii^  the  UJt  rtwmnder  «ay,  if  tt  he  ic  m  fcrjm  i«  tjt^  vtjti 
ha  iM  remainder  limited  after  a  imitation  infee^  can  be  vejed.  6thly,  That  the  recovery  fuAeRid 
by  A.  had  barred  the  eftate  limited  to  his  ifliie,  that  being  contingent ;  and  likewife  thie  rcnBi»* 
der  limited  to  B.  and  his  heirs,  becaufe  that  was  contingent,  notveftrd,  and  now  never  coald 
veil ;  and  that  A.  had  gained  a  tortious  fee,  which  would  be  good  againft  K  and  hia  beiiS|  and 
likewife  againtt  all  perfons  but  the  right  heirs  of  the  dcvifor.  Ravm.  Ch.  J.  faidt  That  this 

cafe  is  wrongly  rtp^rttd  in  Lmns^  who  fays,  that  the  court  were  agreed  to  give  judgment  for  the 
avowant  in  replevin ;  but  the  Court  conceived  new  doubts,  whether  they  were  contingent  fcaain* 
ders  or  exccutnry  devifes  to  the  iffue  in  uil  of  A.  dec  ^  And  that  before  this  point  was  datnwacd 
the  pardescame  to  an  accommodation,  which  isa  miftake ;  for  his  lordfiiip  heard  the  opinion  of 
the  Court  ^en  (eriatim,  via.  Pafch.  9.  W.  3.  in  the  ^rear  1^7.  That  Evers  Armin  took  but  an 
eftate  for  life,  becaufe  the  1  ft  iflue  male  took  the  contingent  remainder.  It  has  alio  bad  dtfiiani 
in  other  places;  it  having  been  brought  into  the  Court  of  Chancery,  and  by  an  appeal  thnoe 
carried  into  the  Houfe  of  Lords,  the  judgment  given  in  the  Court  of  C.  B.  was  in  all  |.  -y 

thofe  places  confirmed,  ami  not  id  the  leaft  (haken ;  and  has  been  acquicfeed  onda*  L  4^3  J 
ever  fince.  Judgment  is  entered  on  the  Roll  in  C.  B.  Trin.  5  W.  dc  M.  Rot.  1551.  as  was  ttd 
by  Eyre  Ch.  J.  in  another  cafe.  This  fliews  that  the  word  (iflue)  is  properly  a  word  of  pntchak 
when  the  intent  of  the  party  is  apparent.     Gibb.  ai,  aa.  Pkfcb.  t  Geo.  a.  B.  R.  |n  the  CafeoC 

Shaw  V.  Weigh Ld.  Raym.  Rep.  acy.  Pafch.  9  W.  3.  tuonxNGTOii   v.  Kivas  and 

there,  page  ao;.  all  the  Court  held,  that  A.  took  aa  cftaie  for  life,  the  rem  joder  contmgcat  10  hif 
iffucniak  in  fee. 


(H.  a.)  What  is.  Where  the  VeJIing  of  a  Sub- 
fequent  Remainder  depends  on  the  Performance  of 
a  Condition^  or  the  Ilappening  of  a  Contingency 
annexed  to  a  Mefne  Remainder. 

t.  A  HAD  ifllie  B.  a  fon,  and  C.  a  daughter^  and  dewjd 
•"  •  land  to  J.  S.  for  Ijfe^  upon  condition,  that  ^B.  dtjarkd 
^.  S.  or  the  executors,  of  their  adminiftration,  then  the  Itai 
wid  remain  to  C.  axyi  died;  afterwards  J.  SL  died,  and  C 
ought  formedon  m  remainder  againft  B.  and  alkdged,  Tlut 
he  had  difturbed  J.  S.  and  the  executors,  B.  travertod  i^  and 
ifiue  thereupon  was  joined  y  and  fo  the  condition  took  the  6m 

iwzj 


laemafitQir;  .         403 

away  from  B.  and  put  it  in  C.  by  the  allowance  of  the  law  in 
performance  of  the  intent  of  the  devifor^  though  the  remaindei: 
did  not  veft  when  the  firft  eftate  took  effe£t.  ,  Per  Harper  J. 
PI.  C,  414.  z.  b.  in  the  Cafe  of  Nbwxs  v*  Laeke,  cites  34  E.  3. 
and  the  margin  cites  Fitzh.  tit.  Formedon,  the  laft  plea. 

2.  A  fine  was  levied  of  lands  in  tall|  stpon  conditkn  to  cany 
thefianiard  of  the  canufir\  and  for  default  thereof  remain'^ 
derto  jy^  iST.  and  per  Fitzh.  J.  the  remainder  is  good,  and  is  in 
the  grantee  jurefently  before  the  condition  broken,  or  never  % 
for  if  the  remainder  be  not  good  at  firft,  it  never  fhall  be  good  ) 
But  per  Montague  Serj.  contra;  and  Fitzh.  after  doubted.  Br. 
Done  and  Remainder,  pi.  3.  cites  27  H.  8.  24. 

3.  If  A.  makes  a  feoffment  to  the  ufe  of  B.  /rV/  C  fhall  come 
from  Rome  into  England^  and  after  fuch  coming  from  Rome  into 
England,  to  remain  oner  in  fee^  this  remainder  depends  in  con<- 
tmgency ;  for  it  is  uncertain  whether  C.  ever  fhall  come  into 
England,  or  not.  Arg.  Quod  fuit  Concefiiim  per  tot.  Cur. 
3  Kep.  2o.  in  Borafton's  Ca!e. 

4.  A.  leafes  for  life  to  B.  upon  condition^  that  ifhepayf  lol.  at 
MIchaebnas  to  the  leflbr,  that  he  ihall  iave  the  fame  to  him  in 
tailf  the  remainder  to  7.  D,  in  fee.  The  i  o  /.  is  not  paid  \  if  now 
he  in  the  remainder  mall  have  the  fee,  or  if  the  contingent  and 
accruer  extend  as  well  to  the  fee  as  to  the  eftate  tail,  or  if  the 
fee  veils  prefently  ?  Popham  faid,  that  is  a  moot  point ;  but 
Anderfon  faid,  you  will  not  be  able  to  prove  that  by  any  book 
of  law,  but  if  you  were  to  read  it  is  a  good  point  for  you.  Noy 
46.  Anon. 

(I)     jit  what  Time  Remainder  fhall  attach. 


_  _  9.     

have  heir  during  his  life,  and  inafmuch  as  this  does  not  take  Hank,  and 
eSe£t  during  the  particular  eftate,  it  fhall  never  take  effeA  [  404  ] 
though  be  dies  after  and  has  an  heir.    9  H.  6.  23.  b.     11  H.  6.  ^JjJJ; Jj^** 

^^«  ^'J  it  not  good 

if  J.  S.  was 

alive  at  the  time ;  for  if  it  rtfXM/  uke  efftB  at  the  time  ajthe  livery  ^  it  will  he  hard  to  prove  that  ever 
UJkaU.     II  H.  4.  74.  b«  pi.  14. 

The  remainder  it  in  aheyance  till  J,  $,  dies,  and  tbcrefbre  good ;  and  yet  no  heir  it  in  efle  at 
the  tim^  of  the  livery.     Br.  Done,  Sec,  pi.  37. 

If  7.  S,ite  afterwards  Mt'Hnted  of  felony,  and  dies;  and  after  the  tenant  for  life  dies,  the  remain* 
Wer  £an  not  take  effcd ;  becaufe  none  can  be  heir  to  a  man  attainted.  Br.  Done,  &e«  pi.  4%. 
>4Mei37  H.  8. 

[a.  And  in  fuch  cafcy  inafmuch  as  the  remainder  cannot  take  S-  C.  cited 

eflfea,  ihc  donor  fhall  have  the  land  again.     11H.6.  ^2-b.]  uroHhT^ 

foik,  who  fiudy  that  though  the  remainder  in  fee  it  in  abeyance,  yet  there  it  a  'pol&bility  left  in 
the  beir,  and  that  where  the  tenant  for  life  diet,  living  J.  S.  the  grantor  flla^  have  hit  landt  acaia 
ht  want  of  another  perfon  to  uke  them.  Wxii|.'a  Kep.  514,  ^t  j.  Mich.  1718.  is  the  Cait  of 
€si(«r  V.  Biroardifton. 

[3.U 


AXUL  jRftt«tfn»iy; 

Itwttfewi^  [$•  ^^  4£ff^  be  to  one  in  tfuJ,  the  remain^  io  fie  rigbi  hnri 
S^diabJ^  ^3!r &M/p ^J?l \htretnmhder to  C.  U thc/f/F d^^ £ef  mihod 
ferebtron  tffu^  in  tie  life  ofB. — G.  fliall  hate  the  remainder,  and  die  right 
Tunon,that  heirs  of  the  body  of  B.  hm  afiemvards^  fhall  never  dereft  it{ 
^A!fm!^  becaufe  they  were  not  capable  at  the  time  when  it  on^t  ttf 
4tr  u  his  attach  upon  them*  M.  37  &  38  fX.  B,  R.  between  Gibboo  and 
Mfimim    Wamer.1 

wmmier  t9  M^  A«  diet,  no  fon  beinglbeii  born*  bdt  iJUrwaris  afm  is  Urn ;  B.  cMenbdwf 

the  fon  bom*  Judgment  was  given  for  B.  in  C.  B.  and  uirmcd  in  B.  R.  noon  error»  for  %  rtt* 
lent  s  ifty  tMs  9J  M  contingtMt  remainder  to  the  fon  of  A.  and  he  not  being  bam  whes  the  par^ 
cular  elbte  determined,  it  became  void*  f  dly,  The  next  in  remainder  being  B.  and  be  havi^ 
emUred  he/on  the  hirth  of  A.  *ijirffin^  wa«  in  by  punhafe,  and  Ihall  not  be  put  out  by  an  heir  bom 

niterward*     3  I^ev.  |o8.  Mich.  6  W:  &  M.  Keve  v.  Long. Bat  this  judgment  vrat  revrrfiod 

Vy  almoft  all  the  lorda  in  parliament;  becaule  being  in  a  will  they  took  it  aocordin| to  tlte  inttat 
ind  equity  and  meaning,  which  they  laid  could  not  be  to  difinherit  the  heir  of  ttie  name  aaii 
family  of  the  dcvifor  by  foch  nicety.  But  all  the  judges  were  greatly  di&tislied  with  thn  jadgmcm 
of  the  lords,  and  die  not  cbange  their  opinions  tliercupon,  tot  greatly  blair.ed  BarOn  Tartov 
for  permitting  it  to  be  found  fpecially  where  the  law  wat  fo  cettaiB  andcktf  .  lbid<  ■'  4  Mod. 
•8t.  &  C— «-i  SaUu  siy.  S.  C—  See  (L)  pL  s6. 

^ph.  3.         [4.  1£z  feoffment  be  made  by  A.  to  S.  U  the  ufe  of  him/elf  for  zt 

si  &^5      jpftjr/,  remainder  to  the  ufe  y  C.  in  taUf  remainder  to  the  nie  vf 

Elis.  in  the  the  fight  beiri  of  A.  and  C.  dies  without  ijue  in  the  life  of  A^  durveg 


Court  of  tbezx  years f  this  remainder  in  fee  is  v6id ;  becaufe  this  was  a 

■iter  upon  contingent  remainder,  and  A.  has  not  any  heir  during  his  life  { 

conference  and  the  eftate  for  years  being  no  franktenemcnt,  cannot  ftipporc 

with  the  this  remainder  till  the  death  of  A.  refolvcd.    Popham's  Reports 

W«^?^  between  the  Earl  of  Bedford  and  RtiflcL] 

folved  by  all  (but  Baron  CUrke)  accordingly. S.  C  a  And.  19^.  pi.  s^*  anoag  the  Cafes  oi 

the  Court  of  Wards. Mo.  yi8.  pi.  lOoS.  S.  C S.  C.  cited  Mo.  371.  in  Ptrrot'a  Cafe.-* 

And.  1  Rep.  in  Chudleigh'sCafe  And.  a  Rep.  914  b*.  in  Bingham's  Cafe.  Jcalu 

•48.  pi.  38.     1  ft  part,  S.  C. Sec  Ufeff  (O.  8)  pi.  3. 

So  where  A.  feifed  in  fee  of  lands,  makes  l^fe/vr years  ta  B,  remainderl^  C.  m  Cat/,  icmatadcf 
io  tke  right  heirs  of  M,  In  this  csfe  B.  has  nothuig  in  the  fee ;  it  is  a  remainder  condiweBt  to  the 
beir  of  B.  If  C.  dies  tuithoui  iJue  in  the  life  of  B,  tht  remainder  b  void ;  becaufe  it  nasnow  mm 
freehold  to  fupport  it  when  the  renuinder  falls ;  for  C«  died  without  iflbe  in  the  life  <>f  B.  md  B« 
caaaot  have  heir  during  his  life.    Jenk.  148.  pi.  38.  ad  paft« 

5.  Where  tmnd  is  given  to  a  fnan  emd  his  fane  fir  lifi^  therv" 
ntainder  to  the  heirs  male  of  the  hodj  of  the  man  %  thb  remainder 
€annot  bevefted  in  the  life  of  the  mang  for  it  is  not  tail  in  the  maa^ 
hj  reafon  of  the  eftate  of  the  feme*  Br.  Nofme,  pL  4a  cites 
37  H.  8, 

6.  Every  remainder  which  commences  by  a  deed  ought  to  vgf 
in  him  to  whom  it  is  limitedj  when  livery  of  ieifin  is  made  to  mm 
that  hath  the  particular  eftate.    Co.  Litt*  378.  a. 

7.  If  lands  be  granted  and  rendered  by  fine  fit  Efe^  die  re* 
mainder  in  tail,  the  remainder  in  fee  i  none  of  theie  remaiadecs 
are  in  them  in  the  remainder  until  ihgi particular  eflatehc 
Co.IJtt.378.a, 


<0> 


]^€tndftattc»  405. 

(K)  At  what  Time  it  muff  or  may  attach.     What  ^^~^^ 
Remainders  are  in  Contingency  and  not  attached,  w^^^^ 


[1.  JJTHERE  it  is  dubious  and  incerfain  whether  the  ejlate  li* 
^^    mited  in  futuro^  Jhail  ever  vej}  in  cftate  or  intcreft,  or 
not,  there  the  eftatc  is  in  contingency.    3  Rep.  20.  *  Borafton's  *  The  cafe 
Cafe.    10  Rep.  8;.  Lovei's  Cafe.]       ^  ;:;^''X' 

[a.  jIs  if  the  particular  ejlate  (upon  which  the  remaindpr  de-  fcifed  of  fo- 
pends)  may  determine  before  the  remainder  may  commence,  there  the  pg*.  *""^' 
remainder  is  contingent.     3  Rep.  20.  Borafton's  v  afe.l  ivifecTibm 

fir  Btfarj  and  after  to  his  executors  to  perform  kis  will  till  C.Jkoufd  attain  his  age  of  \\  years,  an  A 
token  ke/hkld  attain  thutage,  that  he  (hould  have  it  to  him  and  his  heirs  for  e\tr  A.  died,  and  C 
died  at  ^  yf art  aid.  It  was  iniifltd  by  the  counfcl.  and  agreed  by  the  Court,  that  the  executors  . 
liad  agood  term  for  ib  years,  which  was  not  detcrmin'-d  by  the  deaih  of  C.  So  that  the  remiinm 
dercommenc'dm  pojfefion  at  the  end  of  the  t'rm;  and  as  to  the  adv^r  .sof  t.inc,  viz.  [When)  and  (Then) 
they  do  not  amount  to  make  anything  precede  ihefcttlng  th  remaindtr  i*ny  more  than  in  the  common 
cafci  where  one  leafcs  for  life  or  years,  and  after  the  deci-aiV  of  the  XTee,  or  detcimination  of 
the  term,  the  remainder  to  anoiher,  yei  this  rerr.aind  rvdls  imiieaiiiciy;  for  when  adverbs 
refer  to  a  thing  which  rauft  ncceffanly  happen,  they  make  n>)  rontmi^ency ;  and  it  is  certain  that 
cvcfy  one  mult  die,  and  everv  tei  m  m<i(l  cud,  fo  that  t'^ey  only  dcmonitrate  when  the  remainder 
to  C  (hall  take  effe£^  in  pofTcfEpn.     And  judgment  accordingly.     3  Rep.  19.  a.  to  21.  b.  Hill. 

igElii.  BR.   Borafton's  Cafe. S.  C.  cited  per  Cur.  Cro.  J.    51O.  Mich    16  Jac.   B.  R.  in 

<^& of  Sheriff  V.  Wrotham. 

•  If  one  make  a  lenfe  to  jf.  S  for  lifc^  and  after  the  de:th  of  J.  D  to  remain  to  anothdrinfe;  thit 

"Temundcr  depends  in  contingency ;  for  if  J  S  dies  be.orc  J.  D.  me  particular  eiiaie  is  determined 

Before  the  remainder  can  commence.     Arg.  Quod  fuit  conceir»'m  per  tot  vjur.     3  R  o  so.  a.  in 

Bonfton's  Cafe. A^hatfoevcr  cannot  accrue  at  the  time  of  the  d-  ath  of  the  party  wh«  firii  dies, 

cannot  afterwards  by  aily  a6i  be  revived,  but  is  abfolutely  extinguifhcd*  Per  Cur.  Cro  C.  202. 
pl>  $»  Hill.  3  Car.  in  tne  Exchequer  Chamber,  in  the  Ctfc  of  Biggot  v.  Smith,  which  was  ad- 
jndjed  upon  this  reafon. 

3.  A  fine  was  levied  to  the  nfe  of  j1.  and  the  heirs  male  of  his  Anon  v- 
wd)i  till  he  or  the  heirs  male  of  his  body  had  done  fuch  a  thing-,  ^"^ged.  ' 
and  cfiirfuch  a  thing  done^  to  the  ufe  of  B.  in  tail,  and  dies  with-  Poph.  97. 
*9t  ^ffiu  without  any  thing  done.     Adjudged  the  remainder  was  in  Trm.  37, 
contingency,  and  never  fell;   the  eftate  was  contingent,  and 
there  muft  be  a  contingency  happen  to  put  it  in  efle.  Lart.  203'. 
cftes  Afton  v.  Hoar,  as  cited  in  Loveis's  Cafe.     10  Rep. 
•   4.  A.  devifed  lands  to  E,  for  life,  and  after  her  death  to  the 
elde/l  heir  male  of  her  body,  and  to  the  heirs  males  of  fuch  heir  mal&p 
J6  that  he  be  24  years  old  at  E^^s  death,  hut  if  he  be  not  of  that*  age, 
then  to  her  bu/band  till  the  Jon  conie  of  that  age,  and  the  profits  to  be 
£lpofed  amongfl   the  younger  children.     E.  died,  her  heir  male 
being  under  24.     It  was  argued  that  thofe  words  (fo  that  he  be 
24  years  old  at  the  death  of   E.)  if  the  devife  had  refted  there, 
woold  have  been  a  contingent  limitation  upon  the  being  24  at 
that  time,  but  that  by  difpodng  the  profits  in  the  interim,  his 
Bitention  appears  to  be  not  to  make  that  limitation  a  contin* 
gency  to  the  remainder,  but  upon  that  fuppofal  to  provide  fov 
the  younger  children.     Adjornatur.     AU.  8.  Fafoh.  23  Car. 
&  R.  Taylor  v.  Uihcrwood. 

Vol.  XVra.  li  5.  The 
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l'^;^^  5.  ThcUwis  now  ftttkd,  that  inctfed^  1  mifigefujOd 

Mafierof  CMfutm  in  the  fi€iuri^ftp  idditbiiaithrf  aperfon^  a  nafinM 

the  Rolb.  time  may  be  allewed  fdfeqiuni  to  the  deceafe  of  that  perfon  for 

R^*6i*  Pcrf'Wtnancc  cf  the  coodition,  and  a  fee  limited  thereapon  is 

xn5i  t73i.  8**^    Per  Jekyl,  Mafter  of  the  Rolk.     10  Mod.  422,  in  Cafe 

in  •.  a'c  of  of  Marks  ▼.  Marks,  cites  Show.  Pari.  Cafes  1 3  7,  Loyd  v.  Carcv. 

Suni^  V.  la  ^hich  cafe  a  year  was  held  a  rcafonablc  time.    Ibid. 

6»  A  devife  to  a  man  fir  ftfe^  and  afitr  to  bis  heir^  this  is  an 
eftate  in  fee ;  but  'if  it  be,  and  to  tin  bars  offucb  beir^  (fi^h} 
there  is  a  contingent  remainder.  Per  Holt  Ch.  J.  Sk]&  559, 
Mich,  6  W.  &  M.  B.  R.  m  Cafe  of  Moor  v.  Parker. 

C  406  ]  ^L^     Contingent,  or  other  Remainder.     Vejis  at 

what  Time. ' 


i 


1.     A      MAKES  a  leafe  fit  life  en  c9ndiiion  to  B  that  i/B  hei 
■"■•  ijfue  in  his  life,  the  land  ihall  remain  over  to  VT.N.im 
feei  B.  does  wafie^  A.  brings  a  writ  of  wade,  and  base»eaam\ 
S.  has  iflbe  and  dies.    No  action  of  formedon  accrues  to  W.  K« 
becaufe  the  fee  remains  in  A.  until  B.  has  iflue,  and  then  the 
recovery  defeats  tbefirft  Bvery.    Br.  Left.  Stat.  Limit  84. 
sLc  14.  pL       2.  Lands  given  to  A.  anatbe  beirs  male  of  bis  hody,  remaindtrto 
fJl^^g^  tbe  rigbi  beirs  of  B.     A.  died  without  iflue  i  B.  had  ii&e  two 
S.  c      '   daughters  L.  and  M.  [B.  died,]  L.  died,  M*  died ;  thbremain- 
def  is  as  a  purchafe,  and  the  furvivor  takes  place ;   ib  that  the 
formedon  lies  only  for  the  heir  df  furvivor,  and  it  is  not  like  as 
if  land  were  given  to  Ai  for  life»  remaindor  to  B.  for  lifii^  or  in 
tail,  remainder  to  right  heirs  of  A .  for  in  this  cafe  the  faid  re* 
mainder  is  vefted  in  the  tenant  himfelf,  and  h^  is  the  figrchaibr 
of  it,  and  from  him  it  fliall  defcend  to  his'fon.  Othenicire  here  i 
for  if  land  is  given  to  A.  for  life*  or  in  tail,  remainder  to  the 
right  heirs  of  J.  S.  and  after  J.  S.  dies,  his  'wi[c  priuement  en/Hoi 
with  a  fon»  and  the  remainder  falls,  and  after  the  (on  is  bor% 
the  daughter  {hall  retain  the  lands  againft  the  fon  ft>r  ever.  DaL 
69.  pi.  39.    6  £liz.  StQwell  &  Bamfield  v.  Earl  of  Hartftvd. 

3.  Feoffinent  to  the  tife  of  feoffor  for  life,    and  after  hs 
death  to  his  Jlrfi  fen  wbicb  JbaU  be  born  afterwards,  Cm*  his  fife, 
and  fo  to  feveral  perfons,  and  after  to  the  ufe  of  ^.  2>.  in  toiL 
Refolved  that  all  the  mfes  limited  to  per/ins  not  in  e£k  art  eontiogtnt. 
but  the  ufes  toperjons  in  effe  %^  prefmtly^  and  yet  thelc  coadn* 
gent.uTes  when  they  happen,    veft.ijr  intetf^tkm^  if  the  firft 
cftlte  for  life  which  ought  to  fuppbrt  thenu  be  not  diflvbi^ . 
Hutt.  1x9.  in  Cafe  of  Napper  V,  S^erf,  mes  i  Rep«  133.  it 
Chudleigh's  Cafe. 
n>icl.  t9&        4*  If  a  ^evife  or  ide  bc'limited  to  A.  firJifi^  remaaidorjM^A 
cttet  37  H.   1^  ^^//«  \£j  Sfagrees,  the  remaindiir  vefis  fraentlj«  Ktr  Qpk% 
^  Arg.  Lc.  195.  Mich.  31  &  3a  Eliz.  mLordPagBt's&fc 

5.  A.  dewfed  lands  to  J.  S.Jill B.  (A/s  fan)  comas  of'ofh  tU 


xemamder  vcfts  prefcntly.      Arg.  Le.  195.  in  Lord  Paget's 
Cafe. 

6.  Covenant  to  ftand  feifcd  to  the  uft  ofSaliJhury  Plain  for  the  ^or  there  b 
life  c/J.  S.   remainder  to  W.  R.     W.  R.  fliall  take  prelcntly.  "^^^^^ 
Per  Manwood  Ch.  B.  Le;  195.  in  Lord  Paget's  Lafe.  pJuofparm 

ttcuiar 
tfittii  but  where  the  firft  ufe  it  limited  to  a  biflard^  the  remainder  over,  there  the  remainder  (hall 
,   not  coiBc  into  poflicnioa  prereotly ;  for  he  iv  21  pcrlou  capu^ie,  but  not  by  conveyance  in  coniU 
deration  of  natural  affc^on.     Per  Manwood  ibid.  11^7. 

7.  A.  leafes  forlifej  remainder  to  himfelfin  tail^  remainder  to  a  I|>^<i- 19^- 
firanger  in  fee  \  the  meine  remainder  %o  A.  himfelf  is  void,  and  ^^Ij^y^^ 

the  remainder  over  (hall  be  immediate  to  the  eftate  for  life.  Cafe. 
Arg.  Le.  197.  in  Lord  Paget's  Cafe. 

8.  A  rent  was  granted  to  J.  S.  pur  outer  vie,  with  remainder  ^  C.  Yelv. 
over.    If  grantee  dies,  the  remainder  fhall  take  place  prefently,  ^lere  Poi 
becaofe  the  rent  for  life  determines  by  the  death  of  the  grantee,  ham  laid. 
Per  Popham.    Mo.  664.  pi.  907.  Trin.  44  Eliz.  B.  R.  Salter  (and  which 

«  P.«tli*                                -1    Mr      ^    i                   -r-T  waaagreed 

"^'BKAler.  to  per  Cur.) 

&C  though  the  grantee  dies,  (o  that  the  rem  determines  in  intertft  as  to  the  perception  thereof, 
fet  UHiiJiiuch  as  tne  tertenant  during  this  time  holds  the  land  dil'chargcd,  it  is  fufiicicnt  to  fupport 
the  remainder.     Mich.  44  3c  45  Jbiliz.  Salter  v -^^Noy  46.  S.  C.  but  not  Madly  S.  P« 

^— Cro.  £.  90&.  S.  C.  but  not  exaAly  S.  P. 

« 

9*  Feoffment  to  the  ufe  of  A,  f^r  life^  then  to  the  ufe  of  ^^'  ^'f* 
P^sfor  99  years f  if  ji.  Jo  long  live,  and  after  A^s  decenfe  to  B,  tn  i  ^"  |1   •■ 
tiM  male.     Adjudged  that  the  remainders  veft  prefently,  and  HiuT?  Ca/. 
that  the  poflibHity  that  A.  might  over-live  the  99  years,  will  Nipper  v. 
not  make  the  remainders  contingent.     Hutt.    119.  cited  per  Sanders. 
Cur,  as  the  Lord  Derby's  Cafe.     And  that  upon  a  fpecial  vcr- 
dift  feund  at  Lancafter,  in  a  cafe  between  Farringdon  and  ano- 
ther, about  8  Jac.  and  often  argued  at  Serjeant*s-Inn,  it  was 
^tfterwards  adjudged  a  good  remainder,  and  not  contingent. 

10.  A.  levied  a  i^ne  to  the  ufe  of  himfelf  and  the  heirs  of  his  But  other* 
body,  and  for  default  of  fuch  ifTue  to  the  ufe  of  B.  and  the  heirs  ^!^«  }^^  1^- 
mole  (fins  body,  until  B^Jhouldgo  ahmst  to  felly  aliett,  is^c,  and  after  fcin,  void 
tb/  efiate  of  B.  and  the  heirs  male  of  his  body  by  any  fuch  attempts  in  hw,  as 
determined,  &c.  then,  to  tl\e  ufe  of  the  heirs  male  of  the  body  ofB.  !PP""  ^• 
Andjbr  default  ojfuchijfue  then  to  the  ufe  of  Cm  tail,  until,  &c.  Mluimay's* 
as  before,  and  aiter  to  the  ufe  of  D.  in  taU,  as  is  before  limited  Cafe, 
to  C.    It  was  agreed  per  tot  Cur.  that  no  remainder  can  enure 
over  to  C»  without  an  attempt  precedent  by  B.  to  determine 
lib  eftate,  becaufe  the  eftate  oiF  C  is  not  limited  to  begin,  but 
upon  fuc|i  an  aitempt precedent.    Poph.  97.  Arton  v.  Hare. 

!!•  A-  feifed  in  fee  has  two  fons,  B.  and  C.     A.  makes  Litt.R,t59» 
ho&ntot  to  the  u(e  of  himfelf  for  life,  and  after  to  C.  the  ad  18^.315. 
[m/hrJife,,  remainder. 'Ace  his  death  to  theufiofthe  iftfon  of  C.  ^f*;  m^; 
nMchfbouli  have  ijfue  male  of  his  bodp  and  to  his  heirs  for  ever  ;  e'car.  C.B. 
end  fir  want  of  fuch  iffiie  the  remainder  to  the  tight  heirs  of  C.fot  s.  C.  by  the 
imr.  ^judged  that  this  remainder  to  theyounger  fonwho  fhould  SJ^^o^y. 
have  iffiie,  \i  but  a  contingent  ren:iainder,  and  a  remainder  to  the  Nichob  & 
rij^  hcifs  vcftcd  in  C  Cro.  Car,  364.  Pafch.  10  Car,  B.  iR,  Smith,  aiiM 

*Boreton|  or  ^orctoPi  or  Bovton  v.  Nichols  &  al. 

I  i  5j  Btck'a 


407  Semafndee; 

Btck'i  Cafe. —-Gould  J.  in  Cafe  of  Idle  v.  Cook,  cites  S.  C.  tnd  fayt  thtf  qneftioo'wn,  if  it 
Wat  an  eftate  tail  by  the  limitation,  or  a' contingent  fce-&niple  ?  And  that  it  was  hcUl  ancA«e 
fail ;  for  if  it  had  been  a  contingent  fee,  the  remainder  over  had  been  void.  \Vm*t.  Rep.  ix. 
And  in  page  79.  Holt  Ch.  J.  (zys.  that  the  w»rds  (  fuch  ijue)  mull  there  be  uken  to  be  iiliic  omIc 
of  the  body  of  C.  mentioned  befoic ;  and  he  admits  ihat  it  is  a  contingent  eUaic,  but  yet  it  mi^ 
be  a  contingent  eftate  uil.  — Ibid,  page  76  Powcl  I.  citci  S.  C.  aodiaysit  was  not  neccflir| 
or  material  in  that  cafe  to  determine  whether  the  eftate  limited  was  a  fce-fimple  or  a.  fee  tail ;  for 
if  the  remainder  was  contingent,  that  was  fufficient,  and  in  the  niean  time  the  remainder  in  efle 
was  executed,  and  the  contingent  remamder  never  happened.  And  though  the  limitation  to  the 
firft  fon  of  C  which  niould  h^xe  heirs  males,  Sec.  was  imly  a  dtfcnptitm  9J  tht  perfimt  yet  the 
words  l^fuch  iftiiej  might  likewife  well  enough  refer  to  the  words  (heirs  nMdcs)  which  nay  bdf 
the  reiblution. 

12.  A.  feifed  in  fee,  in  confidex^ition  of  a  marriage  between 

B.  his  fon,  and  M.and  of  looo/.  marriage  {Kntion,  and  for 

the  afie£lion  he  bore  to  his  relations,  covenanted  to  ftand  feifcd 

to  the  ufc  of  him/elf  for  I'tfe^  remainder  to  W.  R.  and  W.  S,  2 

ftrangers  and  their  heirs  during  the  life  of  B.  bis  fon  and  heir  ef» 

parent f  remainder  to  ijl  and  ev^y  other  Jon  of  ^,  fucceffivtlj  in  taai 

tnalcy  remainder  to  C.  in  tail  male^  remainder  to  D.in  tml  male^ 

&€•     h.  dies  before  B.  has  iflue  male  bom,  but  afterwards  B, 

has  ifliie  J.    Per  North  Ch«  J.    It  feems  that  this  remainder 

immediately  after  the  death  of  A.  vefts  in  C.  as  Lewis  Bowles's 

Cafe  is,  i  \  Rep.  80.  a.     But  adjornatur.     Raym.  247.  Hill.  33 

&  31  Car.  2.  C.  B:  Baynes  v.  Belfon. 

Edwards  ▼.       1 3*  A.  furrendered  a  copyhold  tenement  to  the  ufe  of  bimjelf 

H^ond.  yj^  /^^  3^j  3ft^y  to  the  ufe  of  bis  youngejtfon^  and  the  heirs  0/ bit 

Trin.  '3*5^**  bodyy  if  he  attain  to  the  age  of  iZ  years \  and  if  he  die  before  he 

Car.t.c.fi.  attain  to  that  age  without  iuue  m^,  then  to  his  [A/s]  right  bars^ 

S^^thou  *h  '^^  queftion  was,  If  this  was  a  contingent  remainder^  or  if  at 

there  the      ihould  attach  immediately  upon  the  death  of  tenant   for  life  ? 

land  was     And  held  that  it  attached  immediately,  becaufe  of  the  intcn« 

^strl^     don  of  the  party,  and  held  to  be  the  fame  with  Sir  Julius  Caefar^s 

£ir^/|l,and  Cafe,  in  Jo.  389.     2  Show.  398.  pi.  370.  Mich.  36  Car.  2. 

tbeyirren.    B.  R.  ^tocker  &  Ux.  V.  Edwards. 

met  men- 
tioned to  be  m»de  to  ihe  ufe  of  A.  for  life,  and  after  to  the  ufe  #/  his  elief  Jw  and  hia  hm 
(which  in  cffcd  is  tne  fame  point)  if,  &c.  as  in  .the  other  cafe ;  and  that  the  eidkik  ai  17  yean  of 
age  brought  eje^bnent,  and  it  was  held,  that  though  by  the  firft  words  this  (eenaa  a  nrndiriirr 
precedent,  vet  upon  all  the  words  uken  together,  it  was  not  fo,  but  a  devife  to  the  eldcft  fea  ifli* 
mediately,  but  to  be  defeated  by  condition  fubfequent,  if  he  does  not  atuin  the  age  of  it.  Aad 
fcfemblcd  *  it  to  the  Cafe  of  f  Spring  v.  Ccfar,  and  fo  it  was  adjudged  ia  Mich.  TcnnfoUowi^g. 
.       f  See  Condition  (T)  pi.  1  a.    •  [  408  ] 


14.  Devife  to  A  for  tfo  yemrsy  if  A.fo  long  Uvty  and  from 
esfter  the  death  of  A.  to  B.  his  eldeft  fon  in  taily  whether  this  be  a 
contingent  or  a  vefted  remainder  i  Per  Lds.  Commiffionefiy  it 
would  be  hard  to  conftnie  the  meroiing  of  the  words  to  be  finom 
and  after  his  death  within  the  term;  for  fuppofe  A.  fhoold 
outlive  the  term,  fhould  B.  take  in  the  life  of  A.  That  would 
be  contrary  to  the  words  and  intent  of  the  teftator.  Soppofe 
it  had  been  6,  7,  or  8  years  inftead  of  6r,  could  there  be  wy 
room  then  for  fuch  conftrufUons?  And  at  what .  number  of 
years  is  fuch  conftruftion  to  begin  ?  2  Vem.  131.  pi.  125^  H3L 
i€9C.  Beverly  v.  Beverley. 

rj.  Dcrife 
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15.  Dcvifc  to  A  for  ^o  years,  remainder  to  the  heirs  male  of  A.  *^d«  R«ym. 
^remainder  to  B.  The  remainder  to  B.  takes  effcft  prcfentlv.  i  ^'l  ^  9' 
Salk,  226.  Hm.  5  W.  &  M.  B.  R.  Goodright  v.  Co.  nidi.  •"«'««8«r- 

16.  Con\mgtnlTtm?^mdtxmvSiveft  during  the  particular  ejfate,  tRq>.  189. 
9r  eo  inftante,  that  it  determines,     i  Saik.  228.  Pafch.  6  W.  &  \i)f^i 
M.  B.R.  Reeve  Y.  Long.  *  Cbudietgh'* 

Cafe. 

ft  Rcp.5i.(g}  Cholmlc/t  Cafe.— I  And.  39 .'Baldwin  v.  SmitK,  als.  Archcr*»  Cafe— Cro.  E.  453. 

S.  O.  —  i  Rep  60  b.  S.  C. s  Lev.  39  Purcfoy  v   Rogers.  But  the  ftatute  lO  £^  ii 

T.  3.  up,  16  5.  I.  Enadi  tliat  a/A^rf  «ii^  ^'^<>''  ti  iy  marriage  or  other  fcttlement  limiud  in  rcmata^ 
dtr  tOy  or  to  the  ufe  o/thtjirjl  or  other  fons  of  the  body  of  uny  per/an ^  tuth  remainder  over  to^  or  to  the 
mje  of  toy  other  per/on^  or  in  remainder  /a,  or  to  the  ufe  of  daujfhtets,  with  renuunder  to  «nv  otA:r 
ferfpnSf  any  Jon  or  daughter  of/uch  per/on  bom  after  the  deceafe  of  the  father,  may  takefuch  efiate  M 
the  fame  manner  as  if  horn  in  the  lifetime  of  the  father  ^  although  no  ejiatt  ift  limited  to  trufieet  t$  pre^ 
Jcrvt  ike  contingent  remainder* 

1 7.  After  a  contingent  mefne  remainder  is  once  limited,  no  eftate 
after  limited  can  be  veiled ;  but  when  a  contingent  mefne  re« 
mainder  is  not  in  fee,  but  only  for  life,  or  in  tail,  an  eftate  after 
limited  by  fubfequent  words  may  be  veiled.  Adjudged,  3  Salk, 
300.  Doddington  v.  Kyme,    [but  fhould   be  Loddington  v. 

Kyme.2 

18.  Conveyance  to  the  ufe  of  A.  (the  hufband)  for  life,  re-  Ana  tbcrc- 
.  mainder  to  B.  (the  wife)  for  life  remainder  to  all  the  iflucs  fe-  ^°'*  *  *^^^" 

male  of  their  2  bodies,  and  to  the  heirs  male  of  the  bodies  of  fuch  fay  /,y^^  '^^^ 
tffues female  \  A.  and  B.  have  iffue  a  daughter.  Rcfolved  the  re-  mainder  to 
mainder  in  tail  is  not  fo  attached  in  this  daughter,  as  not  to  be  [\l^^Jj^ 
divejted  for  a  moiety  by  an  after^hom  daughter  \  for  this  limitation  of^  J,  S. 
being  by  way  of  ufe,  fprings  out  of  the  eftate,  according  to  the  ^oa  j.  N, 
capacity  of  the  pcrfon  in  whom  it  is  to  reft.  Comb.  467.  Hill.  ^J^^^fV^*'* 
10  W.  3.  B.  R.  Matthews  V.  Temple.  fare  7.  AT.  * 

yet  th€ 
heirs  of  J.  N.  Ihall  take,  though  it  be  veiled  in  the  one  before  the  other  hath  a  capacity  to  takt 
but  had  the  particular  eftate  determined  after  the  dca»h  of  J.  S.  and  bcrorc  thai  of  J.  N.  ther« 
perhaps  the  heiri  of  T.  N.  Ihould  never  take ;  and  in  this  cafe  they  are  joiotenanu  for  life,  and 
tenants  in  coraxnoo  ofthe  inheriunce.     Cumb.  467.  Matthews  v.  Temple. 


(M)     Contingent  Remainder.     What  u. 

I.     A   CONTINGENT  remainder  »«w  w  *»/ in  cafes  wA^<  lubewg 

-^^  tbe  particular  eftate  may  determine  before  the  contingency  fhay  ^j,"!!^'^ 
h^pen^     Sid.  247.  Per  Cur.  in  Cafe  of  Merrel  v.  Rumfey.  remainder 

will  veft 
coilem  ioiUotl,  that  the  precedent  particular  eftate  (hall  end  or  not,  makes  it  a  contingent  re* 
mainder.     Arg.  Raym,   144I  cites  3  Rep.   to.  Borafton's  Cafe,  and  10  Rep.  17.  Larapttt't 


A  conlingency  if  when  it  it  tncertaiu  whether  the  thing  witltaht  eJeS^  or  not  \  as  when  an  efiMe 
iMUwuUdta  a  perfon  not  in  eje^  as  a  leafe  for  life,  remainder  to  the  right  heirs  of  J.  S.  wlio  is  alive; 
§9t  it  ia  uncertain  whether  J.  S.  (hall  ever  have  a.-  heir.  edly.  When  there  is  a  condition  pre^ 
sedeMt,  or  fome  other  accident^  which  ought  to  happen  before  it  can  take  effed,  which  is  unccr* 
tain  wbetber  ever  it  will  happen  or  no.     As  if  9l  leafe  far  life  be  made,  and  that  1  ^  -1 

ifjL  pay  10  i,  then  the  remainder  to  the  right  heirs  of  A.  or  if  B.furvive,  then  the  re-  L  4Py  J 
mainder  to  the  right  hdrs  ofB,  In  thefe  cafei  it  is  uncertain  whether  the  money  will  be  paid,  or 
|ht aoddett  bappcQ.    )dl7«  Wfacs  »  rcmaiBdcr  is  fo  limited  thai  itis  uuertain  whether  it  will  can» 

li  9  iinue 
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hnue  during  tkt  conthvMnce  9f  tkt  particular  e/iaXe ;  for  if  it  cannot  vdl  duriug  the  partiailir  cAaItt 
6x  imiDcdiatcIy  when  the  panicuUr  cftate  detcrminet,  it  it  V4^d.  Arg.  PoUcx.^fi'  ^7.  iaCdc 
of  Weak  v.  Lower.. 

1  Rep.  153.      2.  By  indenture  between  J  S»  of  the  one  part,  and  A.  B.  C 
^TyXxz.^  and  D.  of  the  other  part,  J.  S.  dcmifes  land  toA.furloymi 
S.  C.  by  the  if  A,Jhould  live  Jo  long^  and  ihould  not  alien  the  term  \  and  '^A. 
»""«o^^  die  or  alien  within  the  term,  then  J  S.  granted  the  premifes  t9  B* 
Ch€<^nir.     fi^/^  many  years  0/ the/aid  term  as  ihould  be  then  to  comCj^  if  he 
iM'sCafc.    ibould  fo  long  Hve,  and  not  alien;  and  in  like  manner  to  C 
and  if  C.  die  or  alien,  then  J.  S.  granted  it  to  D.  his  executors 
and  afligns,  for  fo  many  years  as  fhculd  be  then  to  come.    Ad- 
judged that  this  is  a  good  poflibility  in  D.  to  have  term  £ar 
years,  but  B,  and  C,  dying  in  the  life  of  A,  the  polfibility  to  D. 
could  not  take  efFeft,  becaufe  the  contingency  is  to  D.  upon  the 
cejfer  cf  ejlates  of  B.  and  C,  who  never  had  any  eflate,  becaufe  of 
their  eying  in  the  life  of  A.     Mo.  478.  pi.  684.  Mich.  37  &  3I 
Eliz,  B.  R.  Loyd  v.  Wilkinfon. 
S.C.  cited        J.  A-  had  2  fons  B.  and  C.  and  levied  ^  fine  to  the  ufe  of 
«a  i^Ld.  lii^^felf  for  life,  remainder  to  B.  his  cldeit  fonj9r  f^e,  and  after 
Buckhurft's  to  thefirflfon  of  the  hzdy  of  B.  and  his  heirs  male,  and  fo  to  4  foni 
Cafe.  fucceflively  in  tail  j  and  if  it  fortune  the  faid  ^hfon  to  die  wthnd 

iffue  male,  then  to  remain  to  C.     A   dies.     B   dies  without  ifibc 
male,  leaving  a  daughter.     Adjudged  that  the  ufe  Vcfts  in  C 
though  B.  had  no  ifTue  male,  and  B/s  having  iifue  male  was  do 
condition  precedent.    Mo.  486.  pi.  686    Paich.  38Eli2.  Hoi- 
croft's  Cafe. 
Cro  J.  61.        4.  DevifetoA.int  il,provided  ifA.cranyofhi'  ijjve  alien,  tien fir 
s  Jac.  BR   ^fo*^^^  ^ff^^  W^*^  ^^  ^TQimhsfhall  remain  to  B.  ift  tail.  Per  otniies 
s.  c.  and     J.  praetor  Walmfley  J.     The  remainder  cannot  arife  unlcfs  there 
that  Daniel,  be  both  iieath  without  iffue,  and  alienation.  Mo.  773- ph  1067. 
a*^id  Ander.  ^rin.  2  Jac,  C  B.  Lovicc  V.  Goddard. 

fen  hHd  as  here,  and  that  fo  it  is  a  conditional  linittation  which  h  void  and  rrpugnanl  lo  male 
Teroainder  10  commence  after  the  alienation  of  an  entail;  but  that  Walmfley  and  Warbcttoa  hdd 
it  an  expreft  limitation  of  the  entail,  and  of  the  remainder  expeflam  thereupon,  and  not  to  bc^ia 
upon  the  alienation,  and  judgment  was  given  according  to  the  opinion  of  the  3  Jotticcs.  —  fK 
Mo.  774.  fays,  that  that  judgment  was  rc\'erfed  in  B.  R,  Mich.  3  Jac. '  ;i.C.  10  Rep-  7^ 

Pafch.  1 1  Jac.  and  there  page  8$.  The  Ch.J.  waaof  the  opiiion  of  the  3  Ju(Ucci,but  (ayatfaaithit 
loiat  was  not  refolved.<«— Brownl.  103.  S.  C.  argued,  but  uo  judgment. 

5.  A  fine  was  declared  to  the  ufe  of  A,  for  Kft,  remaiaderto 

the  ufe  of  the  heirs  males  of  A,  cm  the  body  of  M.  begotten,  r^ 

'        mainder  to  y.  8.  in  tail,  remainder  to  the  right  bars  rfA.mitt\ 

and  if  the  J  aid  A.  fbould  happen  to  die  living  the  faid  Af.  then  the 

fine  fhould  be  to  tie  ufe  of  the  faid  M  for  l^e,  and  after  ber  dae^ 

to  ufes  aforefnd\   refolved,  that  A.  dying,  living  M.  ihe  has  an 

immediate  eftate  for  life,  and  fo  firttled  b^  the  law.    Ley.  54. 

Mich.  14.  Jac.  Boftock's  Cafe. 

Koii.  Rrp.       6.  Devife  to  A,  for  Hfe,  then  to  B.  im  taU^  and  if  my  3  itufjkka^ 

sf  c.  ad  ;n?l  ^'^^  ^^''^  of  them  over-Hve  A.  and  A  then  they  to  hd^e  *,  ami  ^ 

pitur/436    them  I  give  it  to  J,  W.  l^c.  B.  died,  and  2  of  the  daughtow  «d 

pi.  uS.  C.   living  A.  then  A.  died.    The  <^iieftion  vras|  if  diin  ma  a  cor* 


J.  A 
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tingcm  eftate,  and  if  fo,  whether  it  were  performed  by  2  of  Ac  J^^*^^^j^ 
daughters  dying  in  the  life-time  of  B.     And  it  was  rcfolved  that  j^^'.^a. 
it  was  no  contingent  limitation^  but  only  fticws  when  it  (hould  juaged.-^ 
coramence,  which  is  well  enough  performed.      Cro.  J.  416.  ^9       ^ 
Hill.  14  Jac.  B.  R.  Webbv  Herring.  Adju^cd^  - 

f.  A/«i$  levied  hy  A  to  the  ufe  oihtmfelf fir  life y  remainder 

^fifi'h  and  to  the  heirs  males  of  his  Wj?  begotten,  &c.  and  Jo  [  41O  ] 
Q^tolAs  6thfonfiiCcefpvelyy  remainder  /p  the  right  heirmule{\n  the 
fingular  number)  of  the  amufo^ ,  tobebegptten  afierthef aid  6th  forty  and 
9fhisbelrsnmU\  it  was  ruled  upon  evidence  at  bar,  that  this  limita- 
tion to  the  heir  male  wa^  only  a  contingent  remainder,  and  not 
an  eftate  tail  in  A.  becavfe  it  was  limited  to  particular  perfons. 
Palm.  359.  Pafch  18  Jac.  B.  R.  Waker  v.  Snow. 

8.  A.  fcifed  in  fee  of  3  acres.  infeoflFcd  G.  and  H.  whereof  ™\^«[« 
a  acres  were  to  the  ufe  ofhiwfelffir  lifiy  and  the  3  J  acre  to   the  ]|J^f*in 
ufc  rfhimfelffor  the  Ife  of  B.  htsfon ;  and  after  the  death  of  B.  Chancery, 
then  the  yi  acre  was  to  be  to  the  ufe  ofK.  the  wifeofB.for  Me  ;  ^«  ^^-^  * 
and  the  other  2  acres  afier  the  death  of  A.  and  M.  his  wife  to  \J,^^ 
the  ufe  of  B.  for  lUiy  and  after  the  death  of  A,  M.  and  B.  to  the  the  i^ttancc 
ufe  ofK.  andof  fuch  ijfue  male  orfemaky  as  thefaid  B  fbould  beget  ^'^^1'/^*'^^; 
on  hery  until  luch  iflue  fhould  be  of  the  age  of  21  years,  and  no  oihTrjudjtcs 
othcrwife  5  and  if  B.  fhould  have  no  iffue  by  her^  then  to  the  ufe  j^  to  hU  «fiiiU 
K.fir  lijfty  and  after  the  death  of  A.  M.  and  K.  all  the  lands  to  the  ^^^^^^ 
life  of  jB.  and  the  heirs  males  of  his  bodyy  to  be  begotten  on  K,  andfif  g^cd  in  o- 
d^ault  of  fuch  iflue  to  the  heirs  of  B.for  ever.     B,  has  ijue  C,  a  p>n»on  with 
daughter  yet  living,  and  makes  a  leafe  of  all  the  lands  by  indcn-  "*f^*g/**^* 
turc  to  the  faid  G,for  500  years  to  commence  after  A.*s  death,  and  s.ci 
ofter  grants  by  fine  to  the  faid  G.fir  500  years,  and  then  he  and 

M.  die.  Upon  a  reference  out  of  Chancery  to  the  Ld.  Ch.  J. 
Tialc,  he  held,  that  as  to  the  '^d  acre  limited  to  K.fir  lifiy  there-- 
maif/der  therein  was  not  contingent,  but  was  vefied\  becauf<;  by 
the  limitation  after  the  death  of  A.  M.  and  K.  being  con(lrued 
dijlribtitivelyy  it  ihall  he  taken  that  as  to  the  3d  acre  the  eftate  of 
B.  commenced  in  poiTei&on  after  the  death  of  A,  and  K.  only  \ 
ioT  ill  this  acre'M.  h^d  nothing;  and  as  to  the  other  2  acres 
where  M.  had  an  eftate  for  life,  there  it  Ihall  be  taken  to  com- 
mence after  the  death  of  A  and  M.  Pollexf.  54  &  67.  Jan.  3. 
1672.  Weale  v.  Lower. 

9.  A.  made  a  feoffment  to  the  ufc  of  himfelffir  life,  and  after  the  But  though 
death  rfM.  and  his  wife  to  the  ufe  of  B.  (eldeft  fon  of  h.)for  his  «  ^""^J^ 
life,  and  after  the  death  of  A.  M.  and  B,  to  the  ufc  of  B  and  the  thlTufc,  yet 
ceirs  males  of  his  bodyi  and  for  default  of  fuch  iffue  to  the  ufe  of  upon  cxa- 
the  heirs  of  B.    B.  had  iffue  a  daughUry  and  then  by  fine  and  in-  "^l^^  * 
denture  granted  to  G,for  t^oo  years.     B.  dies.    M.  dies.    A.  fur-  thatiy  ««•• 
W€d.     Upon  a  reference  out  of  chancery  to  the  Ld,  Ch.  J.  tkerdecd^. 
Hale,  and  after  hearing  the  arguments  of  counfel,  his  lordihip  ^^^Ifjf^ 
9u  of  opinion,  diatt  the  eftate  as  above,  limited  to  B.  ^as  a  then,  u  Ld. 
coi^tingem  remainder.    PoUexf.  cc  &  65.  Tan,  3.  167^*  Weale  9hJ\^i^ 

V  l.A.1^  fold,  the  ufe 

T*MffWffr.  (haUnotbe 

gmninyitf ;  fant  the  jmeiitianittg.tfiat  the  oomncncemciit  theveof  fhaMbemfter  the  death  of  MM 
OMijMLtxfr^ng  whtn  B.fioM  tdke  the  profits^  in  pojifgni  md  not  *  contingency*    PoUexf.  66* 

I  i  4  10.  Leafe 
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•■  • 

to,  Leafe  to  A.  fir  life^  and  after  the  death  of  A*  and  M*  hu 

vuife,  the  remainder  to  JB.  his  fon  and  his  heirs^  this  is  a  con- 
tingent remainder  \  for  the  paiticular  eftate  being  only  for  the 
life  of  A.  and  the  remainder  not  to  commence  till  after  the 
death  of  A.  and  M.  this  may  determine  by  the  death  of  A.  be- 
fore M.  And  fo  it  would  have  been  in  fuch  cafe  at  common 
law }  and  though  it  had  been  by  way  of  ufe,  yet  could  not  the 
remainder  be  preferved  without  a  particular  eftate.  Admitted* 
Arg,  Pollexf  57.  in  the  Cafe  of  Weale  v.  Lower. 

11.  Lord  Ch.  J.  Hale  took  a  difference  between  a  contingent  re- 
tnainder  by  way  of  ufe^  and  a  future  ufcy  or  Mn  eflate  infuturo  by  wwj 
of  ufe.     PoUext.  6  c.  in  Cafe  of  Wcalc  v.  Lower. 

J  2.  As  if  2i  feoffment  be  made  to  the  ufe  of  A,  for  life^  and  after 
the  death  of  A^  and  B,  to  the  ufe  of  C  in  fee  \  this  is  a  contingent 
remainder  to  C.     Pollexf.  65.  Weale  v.  Lower. 

13.  But  if  a  feolFmciit  be  made  to  the  ufe  of  C.  and  his  heirs 
after  the  death  (f  A,  and  B.  this  is  no  remainder,  but  a  future 
ufe,  and  the  feoffee  is  feifed  in  fee-fimple,  and  not  of  a  freehold 
difcendible,  determinable  upon  the  deaths  of  A.  and  B.  Polkxt 
65.  in  Cafe  of  Weale  v.  Lower. 
r  4X I  1  14-  &  if  the  limitation  of  an  ufe  be  that  after  2  years^  or  after 
^  ^  -^  the  death  of  J.  S  itfhall  be  to  the  ufe  of  J.  N.  in  fee,  the  feofibr 
has  the  fee-iimple  remaining  in  him  until  this  future  ufe  comet 
in  cflc.    Pollexf.  65.  Weale  v.  Loiter. 

15.  If  a  leafe  be  made  ofBL  Acre  to  A.  of  Wh,  Acre  to  5.  and 
of  G/ .  Acre  to  C.  and  that  after  the  death  of  A.  B.  and  C.  itfieU 
remain  to  D>  and  his  heirs ;  in  this  cafe  D.  fhall  not  have  a  con- 
tingent remainder,  but  the  conflru^Vion  fhall  be  relative,  PoU 
Icxf.  67.  in  the  Cafe  of  Weale  v.  Lower. 

16.  If  zfeofftnent  be  made  to  the  ufe  of  A,  for  99  years  y  tfhefhtH 
fo  kfig  live,  and  after  his  death  to  the  ufe  of  B^  in  fce^  this  fhall  not 

be  contingent,  but  it  fhall  be  prefumed  that  his  life  will  not  exceed 
99  years  ;  but  it  would  be  otherwife  if  it  had  been  made  fir  21 
years.  Cited  per  Hale  Cb.  J.  to  h^ve  been  fo  ruled.  Pollexf.  67. 
m  Cafe  of  Weale  v.  Lower. 

17.  A.  feifed  in  fee  of  lands  in  Ogbome,  devifed  them  to  B.fir 
life,  if  he  fhould  be  living  at  the  death  of  A.  the  teflator,  but  jfntif 
then  to  Cfir  life,  if  he  fhould  be  then  living  ;  and  if  not,  thai  /• 
remain  to  the  next  heir  nude  of  the  body  of  C.  2.nd  for  default  of  fiich 
male,  then  to  the  next  heir  male  of  the  body  ofB.  Remainder  over 
in  tail  male,  to  the  intent- that  his  land  might  (ifplfofi  God  J  eonhm 
in  his  name  for  evtr,  A.  died,  then  J8.  ^ed  leaving  iffue  C.  and 
^e  queftlon  was»  whether  C  tool^  any  eflate  by  this  will;  it  was 
argued  that  he  did  not ;  for  by  the  exprefs  words  nothing  v« 
given  to  him  unlefs  B.  had  died  in  the  Kfe-timeof  A.  whidilie 
did  not,  for  he  furvived  ^  neither  could  he  take  by  the  devife  to 
the  heir  m^e  of  the  body  of  B.  his  father^  becaufe  it  is  a  lonita* 
tion  by  way  of  remainder,  which  with  the  particular  efbte  is  te 
one  eflate,  and  if  the  one  does  not  vefl,  the  other  never  fhaHl 

md(ifC.  dies)  ihaU  be  intended  (if  be  dies  before  A.)  and  not 

gencnBfi 
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generdly,  it  being  certain  that  he  ihall  die;  and  that  no  remain- 
der ihall  take  effe£t  till  C's  death,  and  that  not  happening  be- 
fore  or  at  B.'s  death,  when  the  particular  eftate  determined,  it 
never  fliall  take  effeft :  but  it  was  anfwered,  that  the  claufe  {and 
fir  defi.ult  offuch  ijfue  then  to  the  heirs  male  ofBJ)  is  not  contingent 
hxxXjtands  abjolutely,  and  is  a  good  limitation^  and  after  B.'s  death 
took  eiie^  in  C  the  defendant  \  the  Court  was  of  opinion  that 
C  the  defendant  had  an  eftate  by  the  devife ;  and  judgment  was 
given,  quod  querens  nil  capiat  per  Billam.  2  Jo.  iii.  Trin* 
30  Car.  2.  B.  R.  Gold  v.  Goddard  * 

1 8.  It  was  held,  that  if  land  be  given  to  the  feme  durante  vidui»  But  If  land 
tateand  after  to  the  heirs  of  her  body,  that  this  is  an  eftate  tail  ex-  J[^^|j,^*^  ^ 
ecuted  in  the  feme,  and  not  contingent.     Sid.  247.  in  Cafe  of  oBd/eme 
Merril  v.  Rumfey.  dunng  the 

cottrturtf 
remainder  tc  the  A  in  of  the  body  ef  the  barony  thii  hath  been  held  to  be  a  oontiengmt  remaiB* 
dcr;  per  Jones  J.  Sid.  247.  in   Ca:c  of  ManiJ  v.  Rumfey,  citea  40  £.  3.  ap,  n.     Fitzh* 
Breve  61,  i2,  Pcrkin  8.  337. 

19.  Devife  of  a  term  to  his  imfefor  life,  and  after  her  death  to  Chan.  Pree» 
the  child Jbe  ivas  then  enfeint  withy  and  if  fuch  child  died  before  2Ii  ***'  *^*^ 
then  he  devifed  one  third  part  to  the  nvife,  her  executors,  &c.  and 

the  other  two  parts  to  other  perfons,  and  made  her  executor. 
The  wife's  being  enfeint,  is  not  neceflary  to  intitle  her  to  the 
third  part.  G.  £qu  R.  74.  Hill.  8  Ann.  Jones  v.  Weft- 
comb* 

20.  A  conveyed  lands  to  the  ufe  ofhimfelffor  g^  years,  if  he  (b 
long  live,  remainder  to  trufiees  and  their  heirs  during  bis  lifey  &c« 
remainder  to  the  ufe  of  the  heirs  of  his  body,  remainder  to  himfelf  ' 
in  fee  Lord  C.  Cooper  faid,  that  this  was  plainly  a  contingent 
remainder,  being  limited  to  the  heirs  of  the  body  of  A.  who 
can  have  no  heirs  during  his  life ;  for  nemo  eft  hseres  viventis  \ 
and  that  the  meaning  of  the  limitation  is  to  carry  the  fettlement 
as  far  as  may  be,  and  beyond  the  limitation  to  the  firft  fon« 
Wms.'s  Rep.  387,  388^  Mich.  1717.  Elfe  v.  Ofl>orn. 

(N)     Contingent  Remainder.     Supported  bow.    sce  (c.  %) 

I.    A  N  ufe  is  limited  to  A.  for  years,  remainder  to  the  ufe  of  1  Rep.  i$u 
-^  the  heirs,  or  wife,  of  B.  which  fhall  be ;  it  is  void,  be-  ^\  *?,S5¥* 
cauft  It  would  have  been  Void,  if  limited  in  poileHion.     Arg.  .!ILsLei 
FarL  Cafes  107.  in  Cafe  of  Davis  v.  Speed,  cites  D.  190.  Poph.  Umitauon 

|ood ;  for  the  fcoffeea  remain  tenant*  of  the  freafaold,  but  (ince  the  ftatute  it  ia  void ;  for  tbra 
nranktenement  (hall  be  in  fufpence,  for  nothing  may  remain  in  the  fcoffeea.  Per  Gawdy  k 
aAep.  135.  in  Chndlcigh'a  Cafe.  ''^ 

2.  Chudleigh's  Cafe,  i  Rep.  laS.  a.  Dyer  340.  PI.  C.  352* 
h,  do  all  fay  that  the  entry  of  the  feoffees  is  not  requifite,  but 
miien  the  ifioU  andfd/iny  otstrf  which  tie  ufeflxndd  arife,  is  dijlurbed 

W  altered  by  diiTcifiii^  fisomDent^  or  the  Itke^  er  olktHOid  to  on§ 
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lhat,b^b  notia ;  and  the  reafon  diere  given  by  becaufe  the  uTcy 
which  might  be  executed  by  the  ftatttte,  ought  to  be  an  v^m 
and  not  a  right  to  an  ufe  \  for  the  eftate  cannot  be  tranA 
:rred  hj  the  fVatute  to  one  Tvho  has  but  a  right  to  an  ufe,  bat 
to  him  who  is  anally  cefty  que  ufe.     Arg.  PoUex.  96. 

3.  A.  is  tenant  for  life^  remainder  to  B.for  lifty  remainder  to  C, 

TK.Jor  /tfiy  remainder  to  a  contingent ^  and  A,  and  B,  join  in  afine^ 

yet  the  right  of  entry  of  C,  preferves  the  contingait  efates.  Per  Hak 

Ch.  J.  Mod.  92.  Mich.  22  Car.  2.  B.  R.  in  Cafe  of  Zouch  ▼• 

Clare. 

4  teyiwtfir      4,  A,  is  tenant  for  life^  remainder  to  his  \Jly  2^,  and  34/  fons, 

'^'nd*^f  to   ^^  ^'^^  remainder  to  B,  and  Jo  to  C.  and  lo  to  jD,  and  their  \Jt^  irf, 

J  /or  HJty   o^d  "^d  fons  in  like  manner,     B.  C.  and  D»  levied  a  fine  to  A,  the 

wtAHkuxJi  faid  C.  having  ijfue  7.  fons  at  the  time\  then  A.  made  a  feojfment, 

fonsinuit  ^^^^  ^^*  J*  '^^^^  ^^^^  ^^  ^^  ^^^^  ^^^^  ^^  ^'^^  ^^^  ^^"  born,  thc 
rcmaitHler    contingent  remainders  had  been  deftroyed,  but  a  fon  being  bofn, 

t^tkerj^ht   there  is  a  right  of  entr)'  left  in  him,  which  will  fupport  tne  rc- 

^^kada^     maindcrs.  And  judgment  accordingly.  Mod.92.  Mich.  22  Car.  2* 

^,  and      B.  R.  Zouch  V.  Clare. 

then  J.  4<rtf 

Cjpmedin  a  fine  to  A,  (thc  fon  of  B.  being  then  living)  thea  A.  m^de  a/t»fiuntf  amd  aftcft' 
vardik  B,  had  ijfut  s  7.dfon^  and  then  his  eldeflfm  died.  The  only  queftion  vwas,  «*> better  by  thc 
Icoffment  of  A«  thc  cootingcnc  remainder  to  thc  2d  fon  was  dcftroyrd,  he  being  bom  at  ihe 
time  of  the  feoffment.  It  was  adjtidged  per  tot  Cur.  that  it  «raa  not,  bst  that  tkt  rigkt  9f  ikt 
remainder y  which  was  in  thefirJl/oR^  had  prefirved  it  till  the  birth  9/ the  id  foo.  •  Lcv«35.  UilL 
t3  dt  24  Car.  1.  B.R.  Lloyd  v.  Uiocking.-— S.  C.  VenL  188.  accordingly. 

•A  if  there  j,  u^  rr^  ^ /i/7/A^  Cannot  fuppoTt  a  contingent  remainder; 
J^^H^with  ^^  there  muft  be  zpartiadar  eftate  oFhiatly  in  beings  or  zp^^ent 
•contingent  *  right  cfentry^  but  %fitture  right  of  entry  is  not  fumcient  Vent, 
remainder  j  gp^  in  Marg.  fays  it  was  fo  held  per  Cur.  in  the  Cafe  of  Thom- 
'^^^^    fon  V.  Leach. 

life  be  dijeifedi  the  whole  eftate  is  divclled,  but  thc  right  of  entry  in  tkt  tenant  for  life  flull  liif- 
port  thc  contingent  remainder;  but  if  tenant  for  Hfc  be  diUcifed,  and  a  continrcwt  rtwuimderea* 
Jteflant  upon  his  eftate  does  not  uef  be/ore  a  dejcent  is  cofi^  then  it  is  gone,  becaott  it  is  tmngia^ 
a  ri^ht  oJaSiem^  though  now  it  may  be  prejcrved  longer,  by  the  Jiat,  of  2L^.  whereb}',  cxccpC 
a  d.flcifor  be  ^  years  in  pojejion^  a  dcfceut  will  not  take  away  h«s  entry.  s«  Mod.  174.  ThooK 
fon  V.  Leach. 

*  2  Lev.  35.  Loid  ▼.  Brocking. 

iSaik.t26.  6.  A  term  of  years  vf\]1  not  fupport  a  contingent  remajadeTf 
though  the  term  and  remainder  are  both  deviied  by  a  wiU. 
4  Mod.  255.  HUI.  5  W.  &  M.  B.  R.  Goodright  v.Cariiifli. 
Btfc  C.  dy-  ^.  A.  devifed  lands  to  trtifiees  emd  their  heirs  far  500  jan  fcr 
tl^Shoirt  ^^  payment  of  50/.  per  ami,  to  B.  his  eldefl  htifir  Rfe^  ranuodcf 
i^e,  upon  from  and  after  the  determination  of  the  faid  term  to  tie  tfirftit 
a  v^^ncc  frfifott  of  the  body  ofBm  tail,  remainder  to  C.  thc  ad  ftn  of  A. 
judge*  of  ^  ^^^  remainder  to  D.  the  3d  ion  of  A.  in  tail«  B.  liad  no  fim 
B.  R.  by  born  at  A.'s  death.  The  judges  of  B.  R.  thought  the  fcinaiwlff 
Talbot  c.  ^  to  ti^e  firft  fon  of  B.  void,  and  that  the  jpemainder  to  C  wtf  a 
!n  tfmt  b'  "^^^^^^  remainder^  but  Parker C  inclined  to  fupport k,  i^P^ 
D.  \hcy  ^  b^^*  ^u^  ^hen  the  difputc  waft  agreed*  10  ttUU  yHw  !&iB^ 
tr.o'.iruuhe  8  Geo.  J.  Gore  v.  Gocc 

Tc:Aa>:;der  __^ 
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rd,  and  that  m  inttrm  i/^^'  UU  tKc  lunh  of  a  (bo  of  B.  (and  wko  is  fia0|  b*CA)  dcfietBdcd  «§ 
and  io  ihc  coqiiDgcut  remainder  lupportcd.  (Ut  audivi.  j 

8.  A  fpecial  vcrdi£t  found  fts  fellours,  viz.  A.  and  B.  his  foU 
and  heir  apparent*  being  feifed  in  fee  of  lands  in  S.  and  T.  bf 
Feoffment  and  common  recovery,  in  consideration  of  a  marriagt 
intended  between  B.  and  M.  and  5000 1.  portion,  fettled  the 
premilTes  to  the  following  ufes,  viz.  To  the  ufe  of  A.  till  the 
marriage,  and  after,  as  to  the  lands  in  5.  U  the  ufe  of  B.  and  hti 
ajjlgnspr  ^^  years,  if  he  (hould  fo  long  live,  and  from  and  after 
the  deatl\  of  B.  or  other  fooner  determination  of  the  eftate  to  ^ 

htm  limited,  to  the  ufe  of  tri/fiees  and  their  heirs,  during  the  natu#* 
ral  life  of  faid  B.  tofufport  the  contingent  remainders,  remainder  at 
to  part  to  the  ufe  ofM^  in  jointure",  and  as  to  all  the  rejl  of  the  pre- 
mifles  to  A*  for  Me,  remainder  to  the  ufe  of  the  faid  B,  for'  ^^years, 
if  he  fhould  fo  long  live,  remainder  to  truflees  tofupport  contin* 
gent  remainders,  remainder  tojirjl,  is^c.  Jons  of  B,  by  M.  in  tait 
male,  remainder  to  the  ufe  offirfl,  isfc.fons  ofS.  iy  any  other  tvifr 
in  tail  male,  remainder  to  A.  for  life,  and  after  his  deceafe  to  the 
ufe  of  C,  2d  fonofA,  and  his  ^tUgasJir  og  years,  if  Cfballfohng 
five  \  and  from  and  after  the  death  of  C.  or  other  fooner  deter-    ^ 
mination  of  the  eilate  herein  limited  to  C.  for  99  /ears  as  afore- 
faid,  then  to  the  ufe  of  trufiees  and  their  heirs,  for.and  during  the 
natural  life  of  C.  upon  truft  to  fupport  contingent  remainders,  and 
to  make  entries  as  occaiion  fhall  require,  but  to  permit  the  faid 
C.  and  his  affigns  to  take  the  rents,  &c.  during  the  term  of  his 
natural  life;  and  after  the  end,  or  other  {boner  determinatioti 
of  the  faid  term,  to  the  ufe  of  thefirjf,  and  other  fins  of  the  faid  C 
in  tail  male,  and  after  feveral  other  mefne  remainders  to  £•  father 
oftheleflbr  of  the  plaintiff, /»r  99  j^^ar/,  ifh%  flxould  fo  long 
live,  remainder  to  trujlees  to  fupport,  isfc.  remainder  tofrfl,  Istc. 
fms  in  tail  male,    C.  by  the  deaths  of  the  preceding  remainder* 
imp,  became  pojfeffed  of  the  premiffes  for  99  years,  if  he  fhould 
fo  Iragjive,  remainder  as  above  limited.    C.  had  a  fbn  D.  and 
no  othertfi^male.     C,, being  fopoflefltd,  afterwards  he,  toge» 
tber  with  D,  his  fin,  levied  a  fine,  andfuffered  a  recovery  of  the  pre- 
mifles,  D.  died  without  ijfue  in  the  life  of  faid  C,     Afterwards  C. 
died  without  iflue  male,  leaving  4  daughters,  H,  I,  K,  and  L* 
The  leflbr  of  the  plaintiff,  the  nearefl  lurviving  remainder-man^ 
made  his  aAual  entry  within  5  years,  and  being  fo  feifed,  de- 
mifed  to  the  plaintiff,  &c.  The  queflion  was,  whether  the  com- 
mon recovery  fuffered,  in  which  D.  was  vouched,  was  a  goo<l 
bar  i  The  tenant  to  the  prdtcspe  was  made  by  C.  (who  was  a  Icj^ 
fir  99  years,  if  he  fo  long  lived)  and  by  D.  the  fon,  ^0  whom  the 
remmnder  was  limited  in  tatl.     And  thoogh  C*  v^as  only  tenant  far 
09  years,  if  he  fo  long  lived,  yet  it  was  mfifted^  i.  That  bv  thb 
mc  a  freehold  pafled ;  for  that  it  was  not  void,  but  voidaAde, 
2dly.  That  though  the  fine  leaded  by  C.  did  convey  no  free- 
liold,  yet  that  IX  joining  in  the  recovery,  there  was  a  good 
tenant  to  the  ptiecipe|  notyirhftatidfaig  the  limitation  to  the 

truftees 


413}  lSemdiniiee» 

•  truftett  for  preferving  the  contingent  nfcs ;  for  that  tlie  limita- 

tion over  to  them,  was  either  a  void  remainder  in  its  creation, 
or  elfe  it  was  contingent  and  never  yefted.  And  it  was  likewife 
inftfted^  that  the  limitation  pajfed  no  eftate  to  the  truflees,  but  wdj 
a  right  of  entry.  But  tO  this  it  was  faid  \>j  the  Ch.  J.  who  de- 
livered the  opinion  of  the  .Court,  that,  ift.  As  to  the  fine  levied 
by  C.  no  cafe  has  been  cited  to  prove  it  good  \  and  the  law  is 
now  clear  and  fettled,  th2Lt  fuel  Jine^'a  tenant  for  years ,  by  reafon 
jof  the  imbecility  of  his  eftate,  nihtt operatwr^  and  that  it  will  be 

r  ill 4  1  ^  good  plea  in  fuch  cafe  quod  partes  finis  nihil  habuerunt ;  fo  is 
.5  Co.  124.  3  Co.  78.  Hard.  4cx).  And  fo  it  was  held 
}n  the  Cafe  of  Hunt  v.  Bourne,  Salk.  339.  which  he  faid  he 
cited  from  a  MS.  of  Lord  Holt,  where,  upon  taking  notice  of 
the  different  operations  of  a  fine  and  of  a  feoffinent,  he  iap  that 
jf  tenant  for  years  makes  a  feoffment  in  fee,  the  whole  cftate  of 
him  in  tlie  revcrfion  is  divefted ;  but  if  he  levy  a  fine  ntbil  oper 
ratur,  by  which  words  it  is  plain  that  he  meant  no  freehold  pa£ 
ed  \  for  he  puts  a  feoffment  in  oppo/ttion  to  a  fine  \  and  therefore 
fince  a  feoffment  does  diveft  the  efiate,  there  can  be  no  doubl 
but  that  nihil  operatur  muft  fignify  that  the  fine  divefts  no  eftatc« 
And  this  opinion  of  Lord  Holt  is  likewife  agreed  to  be  law  by 
Ld.  C.  Macclesfield,  in  the  Caf(p  of  Carter  v.  BarnardistoN| 
F.  Wms.'s  Rep.  519.  and  fuch  fine  is  faid  to  be  void.  So  that 
here  is  the  opinion  of  Lord  Coke,  Lord  Holt,  and  Lord  Mac» 
clesfield,  with  the  concurrence  of  feveral  other  judges  in  fupport 
of  this  fide  of  the  quefUon,  and  not  one  authority  to  be  found  to 
the  contrary.  Taking  it  then,  that  this  fine  had  no  e£Pe£l  to  pa& 
the  freehold,  the  next  thing  to  be  confidered  is  the  confequence 
of  D.'s  joining  in  the  recovery.  And  as  to  that,  it  is  certain  that 
'if  there  was  any  freehold  in  D,  this  recovery  will  be  a  good  bar. 
If  he  had  not,  then  the  title  will  be  in  the  leflbr  of  the  plainti£ 
.And  faid,  that  the  Court  were  all  of  opinion  that  the  freehold 
was  not  in  D.  and  t/iat  the  remainder  to  the  truftees  was  ooC 
void,  nor  contingent ;  nor  is  this  limitation  to  be  conflrued  as 
giving  only  a  right  of  entry  to  the  truftees,  as  has  been  xnfified 
at  the  bar.  i  ft.  //  is  not  a  void  remainder.  The  true  dcfcription 
of  a  remainder  is,  that  it  is  a  remainder  or  remnant  of  an  eftate 
I  in  lands  or  tenements,  expectant  upon  a  particular  eftate  created 

together  with  the  fame,  and  at  the  fame  time.  Co.  Litt.  143. 
And  it  is  fo  expectant  upon  the  particular  eftate,  that  unle&  k 
^can  take  effe£l  when  the  particular  eftate  determines,  it  is  void. 
The  reafon  given  to  prove  this  a  void  remainder  is,  that  the  re- 
.'mainder  to  the  truftees  being  limited  to  the  truftees  to  comaaut 
,ttfier  C*s  deaths  and  then  afterwards  to  bold  during  his  life^  this 
was  repugnant ;  and  were  there  no  other  words  in  the  fetuemeiitt 
poflibly  there  might  be  fome  force  in  that  objection.  But  here 
are  other  words  in  the  limitation ;  for  it  is  from  and  after  the 
death  of  C.  or  other  fooner  deterntination  of  his  eftate^tben  totnfim* 
And  he  apprehended  that  thofe  words  (or  other  fooner  ikfer* 
rojnatipn  of  the  eftate},  arc  a  fiill  tnfwcri  becaufe  \fj  than  there 
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tt  plainly  a  remain Jer  limited^  which  may  take  tffeei  hy  furreniety  or 
forfeiture y  or  effluKton  of  time  in  C.'s  life-time,  and  fo  here  arc 
words  to  make  this  a  reafonable  limitation,  and  poffible  to  take 
cfieft.    Upon  this  head  was  cited  by  the  counfel  for  the  defend- 
ants the  Cafe  of  Cumberford  ahd  Birch,  2  Lev.  157.  to  prove, 
that  where  there  is  an  eftate  limited  upon  two  disjunftives,  which 
cannot  ftand  together  (becaufe  if  one  happens  the  other  cannot), 
that  in  fuch  cafe  it  (hall  take  effect  upon  neither,  but  the  fettle- 
ment  fliall  rather  be  conftrued  to  be  void.    There  the  fettlc- 
xnent  was  with  a  provifo,  that  if  none  of  the  brothers  of  the 
grantor,  or  their  children,  were  living  at  fuch  a  time,  then  to 
his  brothers  fucceiSvely.     And  the  Court  held  it  a  void  limita- 
tion.    But  that  cafe  does  not  come  up  to  the  prefent ;  for  the 
trne  reafon  upon  which  the  Court  then  founded  their  opinion 
was,  that  the  death  of  the  brothers  and  their  children  was  con* 
fidered  as  a  condition  precedent ;  and  it  appeared  in  the  caufe, 
that  the  children  of  the  brothers  were  living,  and  fo  the  con- 
ditiim  not  performed  on  which  the  remainder  was  limited  \  and 
it  was  not  determined  upon  the  foot  of  the  neccflity  of  the  rc- 
snain4ers  taking  efieA  upon  both  disjun^ves.     Nowhere,  by 
{the  death  of  C.  &c)  it  was  never  intended  that  the  remainder 
fhould  veft  on  the  death  of  C.  but  (as  appears  by  the  exprefs 
words)  on  a  determination  of  the  eilate  for  99  years  before  his 
death,     adly.  But  it  is  faid,  fuppoiing  that  this  remainder  is 
ROt  void  in  its  creation,  and  that  it  might  have  taken  eSeA  one 
way  or  other,  yet  it  was  contingent,  and  is  now  become  void  by  [  ^ij   ] 
event,  becaufe  it  is  not  limited  to  commence  abfolutely  from  the 
end  of  the  99  years,  but  from  fome  other  fooner  determination, 
which  is  uncertain,  and  not  only  as  to  the  time  when  fuch  de- 
termination may  happen,  but  whether  it  ever  may  happen,  for 
C.  may  well  have  been  prefumed  to  have  outlived  the  term.  But 
he  thought  that  this  is  a  miflake,  and  that  there  is  ilo  warrant 
for  fuch  a  pofition  by  any  rules  of  law.    Contingent  remainders  are 
if  'i  forts.     I  ft.  When  it  is  a  limitation  to  one  not  in  effe\  for  in 
that  cafe  if  the  remainder-man  never  does  come  in  effe,  it  is  a 
▼oid  remainder,     idly.  When  the  particular  ejlate  may  determine 
before  the  remainder  can  commence^  as  an  eftate  to  A.  for  life,  and 
from  and  after  the  determination  of  his  eftate,  then  to  C.  during  , 

the  liffc  of  A.  This  is  good  by  contingency ;  that  is,  if  A.  for- 
feit his  eftate  by  alienation,  or  otherwife,  in  his  life-time.  3dly. 
When  there  is  a  limitation  precedent,  or  fomething  to  happen  (3^- 
Jinre  the  remainder  can  take  effeft)  which  may  never  happen,  as  a 
remainder  to  commence  when  J.  S.  fhall  return  to  England  from 
Rome.  Now  the  prefent  remainder  cannot  be  faid  to  be  con- 
tingent within  any  of  thefe  defciiptions  \  for,  ift.  Here  are  per- 
Ibns  in  eile  to  take.  adly.  The  remainder  does  not  depend  on 
the  death  of  C.  but  it  is  exprefsly  limited  from,  &c.  other  fooner 
determination ;  fo  that  immediately  from  the  expiration  of  the 
particular  eftate,  the  remainder  is  to  commence,  jdly.  Nor  is 
Lerc  any  precedent  condition  to  be  perftrmedi  in  order  to  give 

the 


4^5  )R(tttaftltl^# 

tlie  trnftees  title.  But  it  onljr  depends  on  fuch  fa£b  vluch  de* 
termine  the  particular  eflate  from  the  nature  of  the  eftate  kfel^ 
and  which  were  underftood  to  he  fo  when  the  remainder  was 
originali]^  created,  viz.  that  all  eftates  for  years,  if  the  party  fo 
long  live,  may  determine  not  only  by  the  death  of  the  party,  or 
effluxion  of  time,  but  by  furrender  or  forfeiture :  and  fuch  de- 
terminations the  law  takes  notice  of,  and  will  expert,  as  ap- 
pears by  2  Co.  CI.  I  Saund.  151.  as  a  Jeafe  to  A. 
for  life,  remainder  to  another  during  the  life  of  A.  this  is  goody 
becaufe  by  poillbility  the  remainder  may  take  effeQ  by  the  tenant 
for  life's  aliening  or  committing  a  forfeiture ;  and  this  poflilMlitf 
1$  therefore  conlidered  as  an  intereft  in  the  grantor,  which  he 
m2f  limit,  and  is  that  fort  of  eftate  which  tru/bces  have  for  pfc- 
ferving  contingent  ufes,  and  it  is  not  a  mere  right  of  entry,  nor 
a  contingent  remainder,  but  a  veiled  eftate  to  take  eSeft  by  thofe 
ways  and  methods  of  determination  to  which  the  particular  eftate 
was  fubjed:  when  it  was  created.  And  for  this  Co^  litt.  42.  puts 
a  cafe,  which  he  apprehended  explains  this  very  aoch,  viz.  If 
tenant  for  life  makes  a  leafe  by  deed,  or  without  deed,  to  him 
in  the  remainder,  or  reverftoti  in  tail,  or  in  fee,  for  the  life  f£ 
him  in  the  remainder  or  reverfton,  and  after  he  in  the  remainder 
takesw  wife,  tod  dies,  his  wife  fliall  not  be  endowed  ;  for  the  ptr- 
ticular  tenant  ihall  enjoy  the  land  again ;  becaufe  it  cannot  be  a 
forfeiture,  he  in  the  remainder  being  privy,  and  it  cannot  be  a 
furrender,  becaufe  his  whole  eftate  was  not  given.  Now  in  the 
prefent  cafe  what  is  there  remaining  in  the  grantor  ?  It  b  a  p9^ 
Jtbility  oftbi  lejfeis  dying  in  the  Rfe^ime  sfthe  le/Jiry  or  ofbisjmfnt^ 
ing  or/urrendfring  the  eftate.  And  yet  my  Lord  Coke  iays,  tlus 
is  afreeboldt  and  gives  this  as  an  inftance,  that  where  there  may 
be  ^eral  freeholds  derived  out  of  the  fame  eftate,  though  at 
the  fame  time,  it  is  but  a  poflibility,  and  fojBicieDt  to  preveal 
the  wife  of  him  in  the  remainder  firom  being  endowed  i  and 
agreeable  to  this  b  Doncomb's  Cafe.  3  Lev.  437.  A.  tenant  &r 
lue,  remainder  to  J*  S.  and  hb  heirs  ror  the  life  of  A.  remainder 
to  A.  in  tail.  The  Court  held  there,  that  the  remainder  to  J* 
S.  (though  but  a  poilibiUty)  was  fuch  an  imerpofing  eftate  be* 
^tween  the  firft  eibtfi  limit^  to  A.  for  life,  and  the  bft 
limited  to  him  in  tail ;  that  A.  could  be  confidered  as  no 
than  a  bare  tenant  for  life,  and  that  cotifequently  his  wife  coald 
^ot  be  endowed,  which  feems  to  be  our  very  cafe  as  to  this  ^\m\\ 

r  A16  1        ^  ^^^^  '^  ^^  J*  ^*  could  be  no  other  there  than  a  trafiac 
^  -*  for  preferving  the  contingent  ufes.    Having  fald  thus  oncii  to 

ihew  upon  what  girounds  limitations  to  truftecs  made  in  cnwiman 
jform  muft  operate,  he  faid  he  would  confider  what  coajtnifiiQB 
the  limitatiou  in  the  prefcnt  cafe  ought  to  have ;  and  he  tli0a|^ 
they  always  operate  in  the  manner  cxprefled  in  thb  KniitatiB0» 
viz.  that  part  of  the  limitation  which  is  called  continge&t»  frpn 
the  words  (or  other  fooner  determination.)  The  common  khi4 
pf  limitation  is  firft  to  A.  for  life,  and  from  and  after  the  deter- 
jRPinaiion  of  hb  eftate«  thea  to  truftecs  for  the  life  of  A»  or  to  A. 

for 


for  99  years,  if  he  lb  long  live,  and  from  and  after  the  end  of 
that  term,  then  to  truftecs  during  the  life  of  A.     Now  in  the 
firft  cafe  the  remainder  limited  to  the  truftecs  being  to  continue 
during  the  life  of  A._ cannot  take  eSe£t  upon  the  natural  death 
of  A.  nor  otherwife  than  by  a  furrender  or  forfeiture«of  his 
dhte.    Nor  in  the  2d  inftance,  otherwife  than  by  effluftion  of 
time,  or  by  furrender  or  forfeiture,  and  perhaps  in  both  cafes 
by  civil  death.     And  he  thought  that  the  fame  cbjeBions  which 
have  been  made  in  theprefent  cafe^  might  with  equal  reafon  be  made 
to  every  limitation  fir  preferving  contingent  remainders.     For  though 
thcfe  words  (or  other  fooner  determination)  are  not  always  in- 
ferted,  yet  there  is  tio  fettlement  to  be  fiund  nubich  daes  not  impof  t     ' 
as  much.    And  fo  in  'Bridgm.  334.  there  is  a  fettlement  without 
thcfe  words  indeed  \  but  yet  the  conflru^tion  upon  it  muft  be 
the  fame  as  if  they  were  inferted,  becaufe  there  the  remainder  it 
limited  only  during  the  life,  as  it  is  here,  and  confequently  mud 
be  conftrued  to  commence  on  a  determination  of  the  particular 
edate  before  the  death  of  A.     The  true  meaning  therefore  of 
thefe  limiutions  is,  that  when  an  eftate  is  given  to  A.  for  life, 
tlieHmjtor  has  notwithftanding  an  intereft  remaining  in  him  to 
enter  upon   alienation,  forfeiture,  &c.    which  intereft,  when 
conveyed  to  truftees,  b  a  remainder  or  legal  eftate,  which  they 
are  faid  to  have  for  preferving  contingent  remainders ;  and  fo  it 
is  called  by  Lord  Cowper  2  Vcm.  755.  Elie  v.  Osbourne.    So 
that  in  the  conamon  cafe  of  marriage  fettlements,  where  an 
eftate  is  limited  either  to  the  firft  taker  for  99  years,  or  for  life, 
with  remainder  to  truftees  to  fupport  the  contingent  remainders 
daring  his  life,  they  were  of  opinion  that  by  fuch  limitation  a 
frefent  freehold  pafies  to  the  truftees  fubjedt  to  the  term  of  99 
years,  in  fuch  manner  that  it  cannot  take  efFcft  till  the  determi* 
nation  of  that  term ;  but  chat  determination  muft  always  be  in 
fome  manner  or  other  fooner  than  the  natural  death  of  the  par- 
ticular tenant ;  and  though  this  remainder  may  depend  on  the 
tmftees  coming  into  pofleiBon,  and  upon  furrender  or  forfeiture, 
which  faAs  may  or  may  not  happen,  yet  fuch  fa£ls  are  in  law 
poffiUlities  not  remote,  and  not  merely  contingencies)  and  it 
would  he  of  the  mtfi  dangerous  confequencey  and  might  overturn  mofl 
ef  tbf  grsaUfi  efieits  in  the  lingdom^  if  another  conftruElion  were  to 
freveulp  btcaufe  it  nvould  then  be  in  thepo^oer  of  cefiy  que  ufe  to  bar  any 
JeaUment  tviatever^  without  the  confent  of  the  trufiees.    For  theie 
rcaibns  his  lordfhip  faid  they  were  all  of  opinion,  that  a  freehold 
vefted  in  the  truftees  imdifhirbed,  and  that  no  freehold  ever  wa^) 
in  D.  and  therefore  he  was  no  good  tenant  to  the  praecipe,  and 
oniieqoeotly  that  the  leflor  of  the  plaintiff  muft  have  judgnient. 
Mich*  14  Geo.  2.  B.  R.  Smith  of  the  demife  of  Dormer  v.  Park- 
hurft;  &  »!.«-«— This  judgment  ivai  affirmed  in  the  Houfe  of 
Lords. 


(0)Re- 


(O)     Remainder  dejiroyed  by  AB  of  the  Tarty. 

I.  'TpHERE  is  a  diflFerence  between  a  limitation  of  u{c  by  fcoffL 
^    ment,  &c.  and  a  dcvife.     If  there  be  devife  to  A.  in  fee^ 
and  after  to  B.  in  fee,  there  is  no  means  to  deftroy  the  ad  fee. 
But  if  z  feoffment  be  to  the  ufe  of  A.  and  his  heirs,  and  if  A.  die" 
without  iflue,  then  to  B.  in  fee,  &c.     Feoffment  by  A.  will  d©* 
ftroy  the  fee  to  B.     So  feofiinent  to  the  uje  of  A.  when  be  mar" 
ries  my  daughter^  if  I  fell  the  land  before  A.  marries  her,  and 
after  he  marries  her,  A.  fhall  not  have  the  land.     But  if  it  be 
ky  way  ofremainder^  then  there  is  no  difference  between  ufe  and 
will,  or  eftatc  at  common  law.  Arg.  Litt.  R.  254.  Pafch.  5  Car. 
in  fieck*s  Cafe,    cites  PeU  and  Brown's  Cafe,    and  Archer's 
Cafe. 
S.  C.  cited        2.  Baron  feifed  in  fee  makes  feoffment  to  the  ufe  of  himfilf 
Arg.3Mod.  ^^^  ^£^  ivife^  and  to  the  heirs  of  the  furvivor  of  them-     Baron 
lluiUicfee  niakes  another  feoffment y  and  dies  \  the  wife  enters  and  dies. 
ihiU  not     Adjudged  that  the  future  contingent  ufe  of  the  fee  is  deftroyed 
«m*V*licr  ^y  ^^  feoffment,  and  judgment  affirmed  in  Cam.  Scac.    Cro. 
entry  JLr  C.  I02.  Hill.  3  Car.  C.  B.  Biggott  V.  Smith. 

tbe  death 

of  her  hiron ;  for  that  (he  bad  no  right,  becaufe  the  baron  YoA  dcftroycd  the  oomiogent  ufe  bf 
tile  laft  feoffment;  fo  that  it  could  not  accrue  to  her  at  the  time  of  his  death.  S.  C  cited 

hy  Holt  Ch.  J.  in  Cafe  of  Thompfon  v.  Leach,  who  faid,  that  it  is  nice  to  an  inftant;  for  the 
fight  ought  to  be  precedent  to  fuppori  the  contingency,  and  that  therefore  in  that  cafe  b«attle  ibc 
right  arofe  to  the  wife  eo  inftanie,  that  the  c<}ntingency  happened,  the  remainder  w»s  adjugded 
to  be  defiroyed,  and  that  the  cafe  has  always  been  held  for  law.  Ld.  Raym.  Rep.  316.  Hdl.  9 
W.  3.--S.  C.  cited  x%  Mod.  174.  Per  Cur.  And  they  faid  it  is  a  remarkable  cafe,  asd 
that,  it  was  held  that  this  contingent  remainder  could  not  arife  out  of  the  wife's  cfiate, 
becaufe  during  tht  cover turt  fie  had  no  right  gentry  or  ofaBion^  but  the  hufbaad  had  power  of  tht 
whole  efUte,  and  though  her  elUte  and  the  contingency  happened  eodem  iaAame,  yet  this  was 
aot  fufhcient,  becaufe  the  particular  cftate  which  ihould  fupport  the  contingency,  ought  t«  be 
precedent. 

A.  fet  fid  of  land  levied  a^nr,  35  ZHz.  to  the  uji  of  A,  [himfelf,  ts  I  (npTpo^c]  amd  his  wijebt 
chdr  lives,  ahd  to  the  heirs  ofthefirvivor  of  them;  afterwards  A.  nude  a  feoffment,  and  diedt 
and  refolvedthat  it  wat  contingent  for  the  fee-fimple.  Cited  in  Beck's  CaCe,  Litt.  I^.  191.  ai 
Pirkinfoa'i  Cafe  in  the  Exchequer. 

3*  A«,  was  a  apyiolderfor  life,  with  remainder  to  bis  i/t^  2^9  &Vw 
Jonr  in  tail^  remainder  to  B,  in  fee  :  A.  before  a  fan  born^  gets  a  c$f^ 
veymnce  firom  the  lord  of  the  manor  of  the  reverfion  in  fee  o(  the 
copyhold,  as  thinking  that  would  merge  his  eftate,  and  deifarof 
the  contingent  remainder ;  the  contingent  remainder  b  not  de» 
ftroyed,  the  freehold  being  in  the  lord«  Admitted  by  the  proi- 
ceedlngs.  2  Vern.  243.  pL  228.  Mich.  169 1.  Mildmay  n 
Hungerford. 

4.  Where  a  remainder  does  not  take  tSeSt  prefently,  but  ve/b 
in  the  furvivor f  it  is  a3  an  executory  dcvife,  and  a  recovery  uno 
bar.    Arg.  2  Lutw.  1 224*  in  the  Cafe  of  Weekes  t«  Peach. 
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(P)     Remainder.     DeHroycd  iy  ASf  of  Lait;, 

I.     A     HAD  3  fins  B.  C.bT  D.  and  dcvifcd  BL  acre  to  5.  Gr.  ^^\i^  g,. 

^^  •  flfr^  /o  C.  fl«rf  Wh.Acre  to  D.  and  that  y^  a;;;?  ^f  tbcm  S.C  -s.a 
*^rf/>&f  other  furvivingjhmid  be  his  heir.    A.  died.    B.  died.    Flc-  ^^^J^^^ 
ming  Ch.  J.  thought  that  BL  acre  would  veil  in  C.  and  D.  by  way  g  5a'und. 
of  remainder,  and  that  they  ihould  take,  though  the  freehold  385.  int^ 
by  the  defccnt  of  the  fee  was  dro>?^ned.  .  But  all  die  others  held  p^^^^^y^^ 
that  in  regard  nothing  but  a  freehold  paflcd  by  the  devife,  the  Rogers.— 
reverfion  in  fee  defcending  upon  B.  had  droivned  the  ejlate  for  life^  [418] 
and  that  his  death  aftef  could  not  revive  arid  yefl  the  remainder  ^^'^^'. 
in  C.  &  D.     And  adjudged  accordingly.    Cro.  J.  260.  Mich,  jf  caT"".' 
8  Jac.  B.  R.  Wood  v,  Ingerfole.  B.  R  in  the 

Cafe  of 
Fo&TsacuK  V.  Abbot,  obfencs,  thatth;i  Cife  of  Wood  v.  Ingerfole  it  alfo  reooned  in  Bulft* 
4i.  I  here  it  is  put,  th-t  a  man  had  3  fon$,  and  lands  in  3  counties,  and  deviled  ih  •  lands -in 
one  conmty  to  one  fon,  in  another  to  ^  2d  fon,  and  in  the  other  to  the  3d  fan;  and  that  if  any 
©f  his  fons  die,  that  then  the  one  of  them  to  be  heir  untn  the  other.  In  f  ro-^k  it  is,  t'C  other 
iarviving  fliall  be  his  heir ;  fo  that  as  it  ia  penned  .in  Cr  ok  it  differs  very  m  ich  Irom  Buhlrode  j 
for  if  the  words  were  as  in  Bulftrode,  it  ia  only  one  of  ihcm  that  >Aa8  to  be  heir  unto  me  other  1 
therefore  only  one,  and  not  bocfr  of  the  furvivora,  could  take  ;  but  as  ij  is  ii.  Crook,  \.\  at  the 
other  furviving  fhall  be  hia  heir,  it  may. bear  a  conllrutlion,  that  both  fhould  be  heirs. iointly. 
Now  thai  this  cafe  in  Crook  is  not  very  carefully  reported  app/ars  plainly,  for  the  end  of  i  e 
cafe  ia  plainly  miftaken ;  for  it  is  there  faid  to  be  adjudged  for  the  phintiff,  whereas  it  is  apl 
parent  that  it  ihould  be  faid  for  the  defendant.  Next,  Crook's  own  report  afierw  rds  repeau 
the  woida  differing  from  the  cafe  as  he  had  before  put  it,  and  more  agfccibie  with  Bulft'ode; 
fer  he  afterwards  repeats  them  thus  in  the  diftinft  chara^er  whereby  h.-  intmds  them  the  very 
wordi,  {That  every  one  Jktdl  be  heir  unto  the  cMr)  and  upon  view  of  the  Roll,  which  is  in 
Paich,  7  Jac,  Rot.  155.  The  words  are,  (And  if  any  of  my  fons  die,  the  one  10  be  the  othei'l 
keif)  then  it  will  be  very  plain  thai  ihcfe  latter  words  will  be  vdid. 

2.  A.  covenants  to  ftand  feifcd  to  t^c  ufe  of  himfelf  for  life,  Buf  whf rt 

^  remainder  to  B.  for  life,  remainder  to  the  ift  fon  of  B'.  in  tail ;  f;^^']^**  J -^^^ 
A,  tvas  attainted  and  executed  for  treafon  before  a  fon  born  to  B.  remainder 
Rcfolved',  the  fon  after  bom  was  barred,  and  the  crown  has  the  f^  ^^J.J^^fi 
fee-fimple,  difcharged  of  all  the  remainders  limited  to  the  'bn  -^^J^^'^J^ 
not  then  bom,  &c.     Mo.  815.  pi.  11 03.  Trin.  9  Jac.  in  the  hisi.a.e^c. 
Star-ckambcr.    Sir  Thomas  Palmer^s  Cafe.  /"•'  '>  *f> 

remainder 
to  the  right  heirs  of  A.  and  A.  committed  treafon^  and  then  had  a  fon,  tod  then  was  attainted. 
It  was  held,  that  whether  the  fon  was  born  before  or  after  the  attainder,  the  contingent  re- 
nainder  to  him  was  not  difcharged  by  the  veiling  in  the  crown  during  the  life  of  A.  becaufe 
of  the  wife's  eftate,  which  ia  fuSicieat  to  fupport  it.  a  Salk.  576.  Pafch.  6  W.  &  M.  B.  R« 
Corbet  y.  Tichborn. 

3.  A.  the  grandfather  feifed  in  fee  conveys  to  the  ufe  of  A/w-  Vent.  scfi. 
felffor  lifty  remahider/<7  B,  the  father  for  life^  remainder  io  the  HAnrpoot 

ifijon  (f  B.  in  tally  reverfion  to  A.  in  fee,     (The  grandfather)  The  Couit 
A.  dies  living^  B.  but  no  fon  then  born  to  B.  but  a  terwards  a  fon  is  fe.medof 
horn^  named  C.     Whether  by  the  death  of  A.  before  the  birth  Jhauh^coo. 
of  C.  by  which  the  reverfion  in  fee  defcended  to  B.  the  con-  tingent  r^ 
tingent  remainder  was  deftroyed,  was  the  qucftion  ?   It  was  ar-  mamdcr 
guedy  that  this  defcent  was  an  aA  in  law,  which  will  injure  no  ^oyedby 
VoL.XVin.  Kk  man} 
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thcdcfccnt  man ;  and,  as  in  *  Lewis  Bdwles's  Cafe  it  is  Tad,  Thattli^ 
uil?^  But'*  ^^^^  ^5  veiled  fub  mydo  in  the  father  }  and  after,  when  the  con- 
•djomitur.  tiagcnt  happens,  the  eftatcs  before  united  arc  divided,  fo  ia 
^ollexf.  jjjis  cafe  fhall  it  be  by  the  dcfccnt  of  the  reverfion  (which  is  an 
fayslthiscafe  *^  ^^  ^^^>  ^^^  ^oes  not  Operate  more  than  the  original  convey- 
WIS  never  ancc),  though  the  cftate  for  life*is  merged  in  tlie  fee.  But  on 
adjudged,  ^j^^  other,  fide  the  caie  of  Lewis  Bowles  was  agreed  •,  for  there 
fauUs  in  the  the  intent  of  the  conveyance  fhould  be  deftroycd  by  itfelf  if  the 
writ  of  Er-  contingent  cftate  fliould  not  veft  by  the  birth  of  the  fon  •,  but 
I?'  ****  ,j  here  the  defcent  confolidates  the  iriheritoftce  \  and  thourh  by  a3  of 

Court  could    ,  ,•'         «*'>^7  .  •/•//•*!     iz-u* 

not  proceed  *aw,  yet  ay  an  aft  out  of  the  conveyance  itfelf.  And  the  caie  being 
to  jud|-  cleir  upon  this  point,  it  was  adjudged,  that  the  rcaiaindcr  iivas 
mem,  but  Jcftroycd ;  and  fo  former  judgipeats  in  Ireland  affirmed.  2 
amrmthc     Jo.  76.  Intratur.  Hill.  26  &  27  Car.  2.     Hartpole  v.  Kent. 

judgment. 

Ibid  578.  Arg.  in  the  Cafe  of  Harrifon  v.  Bclfay,  fays,  this  cafe  was  not  aijiidg<d,  but  tnt 
Court  much  inclined,  that  the  con.iugeni  •ilatcs  -were  drflroyed.— -  Hartwcll  v.  Keck.  Krccm 
Kep  405.  pi  530.  Trin.  1675  fccins  10  be  S.  C.  and  there  Hile  Ch.  J  inclined  to  ihiok  liit 
remainder  dedroyed  ;  S.d  adiornatar. 

*  Note  in  Lewis  Bowles's  Cafe  the  cftatrs  \s:cre  united  at  the  firft  upon  making  of  the  coovey- 
ance.     Vent.  307.  per  il»c  leporter. 

•  C.  Pol-         4.  A.  devifcd  to  3  fons  feverally  feveral  parcels  of  land,  and 

x^^'%^^'  A  *^^'  If  any  die  his  part  fhould  go  to  the  others.     It  was  argued, 

*ays,  that"  That  the  rcverfton  defcends  upon  the  eldeft,  and  that  this  deftroyi 

it  w^s  ad^  the  contingent  remainder  to  the  others ;  which  was  admitted  by 

Vgadac.  ti^g  counfel  of  the  other  fide,  but  faid,  that  it  might  be  good 

dl    I  by  way  of  executory  devife.     Adjornatur.  But  the  rcpo;tcr  fays, 

for  the  lie  heard  that  it  was  afterwards  adjudged  a  good  executory  dc- 

plaintiff.—  vife  to  the  younger  fons.     2  Lev.  202.  Trin.  29  Car.  2.  B.  R« 

Vc[  It  Fortefcue  v.  Abbot. 

jud|,ed« 

Frecm.  5,  If  tenant  for  life  with  contingent  remainder  be,  and  tenjiJi 

*l^  68^^*  y»r  life  tnaka  a  feoffment  in  fee  on  condition^  and  the  contingency 
s/c.  &  P.  happens  before  the  condition  is  broken,  the  contingency  is  for 
Ld,  Raym.  ever  dedroyed  j  becaufe  there  muft  be  a  particular  citatefo  being* 
^*c.  &  p  ^^  ^  "^^ght  of  entry  when  the  contingency  happens.  Per  Holi. 
So  if  before  2  Salk.  577.  Hill.  9  W.  3.  Thompfon  V.  Leach. 

the  contin- 
gency happcnithe  reverfinner  enters  for  a  forfeiture  the  contingent  remainder  is  deflro}-cd.    Ptr 
HcltCb.  J.  Ld.  Raym.  Rrp.  314.S.C. 

fiat  without  6.  If  there  be  tenant  for  life  with  contingent  rcmaiDder  to  A. 

[h?«m^^  and  tenant  for  life  is  difeifed,  and  after  that  a  dffrent  and  5  y^rt 

dcrifgood;  caft^  the  Contingent  remainder  is  cone,  becaufe  there  is  nothing 

for  the  par.  kft  to  fuppoft  it ;  for  thc  right  of  entry  is  turned  into  a  ri^ 

wmarsin*"  ©f  ^ftion.  Per  Holt  Ch.  J.  2Salk.577-  Thompfon  v.  LcacL 

ri^ht,  and  might  have  been  re-veftcd.     x  Rep.  66.  in  Archer V  Cafe.  falm.  a^^' 

Poph.  8>— — iRcp.  13^.  b.  [i) 


(qj    Remainder 


(uj)     Remainder.      Deftroycd  fy  Alteration  of 
the  Particular  EJlate.     And  what  ftiall  be  faid 
fucb  Alteration. 


</(Pr  depends  upon  one  tttle^  there  the  defeating  of  the  particular  *^i" 5  ''''•^ 


cftatc  is  a  defeating  of  the  remainder ;  but  where  the  particular  *^feofy, 
ejiate  is  defeafable^  and  the  remainder  hj  good  title^  there  though  the  renuia* 
the  particular  eilate  be  defeated  the  remainder  is  eood.    Co.  ^^^^** 

Litt.  298.  a.  ^ji   re-^entern 

Uttddeftats 
the  efigtejhr  lift,  yet  the  remainder  to  C.  being  once  v^fted  by  good  tide  {hall  not  be  avoided  { 
lor  It  wereagainft  rcafon,  that  the  leflbr  (hould  have  the  remainder  again  againft  his  own  livery, 
»ud  thia  ia  well  warranted  by  the  reafon  of  Liulcton  in  this  Cafe    Co.  Litt.  898.  a. 

S9  it  ia  iiileafe  be  made  to  an  infant  for  life,  the  remainder  in  fee,  the  irfanl  at  his  full  are  dif 
igrrs  to  the  eftate  for  life,  yet  the  remainder  is  good  ;  for  that  it  was  once  vefted  by  good  title» 
for  in  both  thefe  cafet  there  was  a  particular  eUate  at  the  time  of  the  remainder  created.  Co« 
Ittt.  298.  a. 

2.  If  A.  makes  a  Uafefir  life^  remainder  to  the  right  heirs  of  %  So  if  A. 
*.  and  Icffee  for  life  m^kts  feofment  in  fee  in  the  life  of  J.  S.  A.  Tj^il}Jl'^ 
may  enter.    Jenk.  248.  pi.  38.  cites  9  H.  6.  remainder ' 

t§  the  right 
heirs  if  J,  D.—B,  in  the  life  of  D,  firrendered  to  A     This  leafe,  notwithllanding  the  furrcndcr, 
fepports  xht  contingeat  remainder  to  the  heirs  of  the  body  of  J.  D.  fo  that  if  J.  D.  die  having 
Mue.  in  the  life  of  B.  he  (hall  Ukethe  eftate.     Jenk.  848.  pi.  38. 

So  if  a  leafe  is  made  to  A^for  life^  remainder  to  B.  for  life  ^  remainder  to  the  right  heirs  of  J,  S. 
A.  wmkafiofment  in  fee,  J-  S.  dies  in  the  U£c  of  B.  This  right  of  remainder  for  life  fupporu  thf 
#ontiiigetit«Jute.    Jenk.  248.  pi  38. 

3.  If  any  alteration  of  eftate  be  before  the  cflcnce  of  the  future 
ttfe,  then  the  ufe  fhaU  never  be  transferred  in  poflefllon  before 
the  impediment  removed,  and  the  eftate  re^continued.  I  Rep. 
138.  31  £liz.  in  Chudleigh's  Cafe. 

4.  Land  given  to  A.  in  tail,  and  if  J.  S.  comes  to  Weftminfter- 
ilall  fuch  a  day,  to  J.  S.  in  fee^if  the  eftate  tail  defcends  to  a 

\e  partiiiom 
niinftcr-Hall,  the  fee 

eftate  is  not  in  the  fame  plight  it  was  before.    4  Le.  236.  pi. 
374,   Anon. 

5.  Land  given  to  A.  and  B.  for  the  life  of  C.  remainder  to  the 
right  heirs  of  A^  or  B*  who  Jball  furvive.^^A,  releafed  to  5.— The 
remainder  is  deftroyed.     4  Le.  236.  pi.  J74.  Anon. 

6.  Eftate  for  life  on  condition,  remainder  in  fee  ;  by  the  breach  a«  if  •  wi- 
of  the  condition  the*  entry  of  the  heir  defeats  not  only  the  eftate  dow  be  te- 
for  life,  but  the  remamdcr  alfoj  for  condition  defeats  the  eftate  J|^^^^^*» 
and  all  remainders  depending  on  it.    Otherwife  it  is  of  a  limit-  in  fec^^upaa 
toion.     Refolved  To.  5  8.  Mich.  22  Jac.    B.R*  in  the  Cafe  of  conditioa 
Fojrr.Hinde.  ^^^ 


coparceners,  who  make  partitioW   Now  if  J.S.  comes  to  Weft-  r    .^     -1 

'  ;  {hall  not  accrue;  becaufc  the  particular*-  ^ 
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Bues  a  widair ;  if  (he  marries  tnil  the  heir  entert,  he'  defcati  the  cfbtc  of  the  feme,  ttd  tk  tv- 
maixider  alfo.  But  if  the  cftatc  wai  made  to  the  feme  durante  viduitatc,  Temai»derovcT«  ao^&c 
marriea;  her  eftate  dctermin  s  hy  the  limitation,  and  the  remaioder  over  fluU  be  gooii  J^ 
^8.  per  Cur.  iathe  Cafe  of  Foy  ir.  Hindc. 

*^''?^  7.  M.  a  feme  covert  was  tenant  for  life^  remainder  /»  herfrf 

*  *    '    '   fon\  xhzreverfionermkty  befo  eanyfon  born^  conveyed  the  mheri* 

tance  hj  fine  to  M.  and  her  hujband\  a  fin  vfas  aftcrtrards  fcrif, 
and  then  M,  died.     Per.  Cur.    .Though  if  M.  had  furvivcd  ba 
baron  fhe  might  have  avoided  and  waved  the  eftate  taken  bj  the 
fine,  yet  the  contingent  remainder  to  the  fon  is  utterly  deftroycd, 
he  not  being  in  eile  ^-hen  the  contingency  happened  j  for  M* 
and  her  baron  took  by  etttsretiesy  and  Jo  M. '/  efiate  ^uas  merged  Mff 
the  contingency  happened  -,  an  J  the  pofBbility  which  fhe  bad  to 
wave  the  inheritance,  and  fo  to  take  back  her  eftate  for  life,  will 
not  preferve  it ;  for  if  the  particular  eftates  which  (upport  con- 
tingent eftates  are  not  in  efle  when  the  contingency  ^apptyw,  the 
contingent  eftate  can  never  arife,  whether  it  happens  by  fur- 
render,  merger,  feoffWient,  or  any  other  wzj ;  and  judgment 
accordingly.     2  Lev,  39.  Hill.  23  and  24  Car.  2.  B.  R.  Porefoy 
▼.  Rogers. 
,Ji  \{  tenant      ^,  In  all  cafes  where  the  particular  efinte  it  merged  in  thertver' 
■aindcT  JT.^'^  there  the  c«intingent  remainder  is  gone,  though  there  is  m 
tail  in  con--  divefiing  of  any  eltate.    Per  Hale  Ch.  J.     2  Saond.  386.  id  the 
tingency.i^-  Cafe  of  Purefoy  v.  Rogers.  ' 

namderta  .       . 

tail  im  tji,  be»  and  the  tenant  for  lije^  remainder  in  tail  in  eje,  kvies  afne,  this  is  no  diftmsJoa* 
ance  nor  devefting  of  any  eltate,  bccaufc  each  gives  fuch  eftate  as  be  ha*,  and  )'et  the  naciac 
contingent  remainder  is  deflroycd.     Per  Hale  Ch.  J.     Ibid. 

S.P.  8  Rep.  p.  Though  the  particular  eftate  in  fbme  cafes  may  revive,  yet 
CokeCh^j'  '^  ^^^  contingency  be  once  deftroyed  it  fhall  never  rife  agaio- 
inLd  Stafl  3  Mod.  3 10.  Arg,  cites  2  Saund.  380.  Purefoy  v.  Rogers. — -• 
ford's  Cafe,  i  Lev.  13^. 2  Lev.  39. 2  RolL  796.  Wigg  v.  Villan. 

•  Jo.  136-  10.  A.  and  B,  Joinfenants  for  life,  remainder  to  the  firft  foa 
^  coL^  of  B.  in  tail,  remainder  to  the  other  in  fee ;  B./urrenders  to  A* 
fern  re-  by  the  words  give,  grant,  remife,  releafe  to  him  and  hb  heirs, 
mainder  This  continues  the  lame  effcft  in  quality,  though  not  in  qoan- 
S-oy^.and  ^^^Vf  ^"^  releafe  of  one  jointemHlt  to  the  other  will  not  dciboy 
persjuf.  a  contingent  remainder  depending  upon  it.  Raym.  413.  Mich. 
^  the     32  Car.  2.  B.  R.  Harrifon  v.  Belfey. 

eftate  conn-  "^  * 

nuet  nocwithftanding  the  releafe,  which  only  changes  the  quality,  not  the  fubftance  of  the  cisKt 

and  this  fhall  preferve  the  contingent  remainder. 9  Show.  9s.  S.  C  fays,  that  it  was  adjjdg^ 

that  the  remainder  was  deftroyed,  and  fays  that  afterwards  it  was  adjudged  it  «abPOt  djllro^cd. 
Vent.  345.  S.  C.  adjornatur ;  but  (ays  it  was  afterwards  adjucfgcd  thai  the  rcmaindff  «■ 
^dhoyed.  S.  C.  Frcem.  Rep.  484.  pi.  664.  argued,  butcuna  advilarcvolt. 

II.  A  TcBznt f$r  life  of  B.  remamderto  the  right  bars  tfB. 
and  after  A  grants  hit  e^ate  to  B.  fo  that  he  had  a  particular 
eftate  cf  the  franktenement  for  his  own  life,  remainder  to  lui 
right  heirs/  yet  the  remainder  continued  a  contingent  remainder. 
Skin.  408.  Hill.  5  W.  &  M.  B.  R.  in  the  Cafe  of  GoodrightT. 
Comilbj  cited  by  Holt  Ch.  J.  as  a  cafe  in  £.  3. 

It*  jl 
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IQ.  A*  tenant  for  llft^  remainder  to  his  ifli  tffc.  fens  in  tail  re^ 
m  iTider  over  in  tail,  reverfion  to  A.  in  fee,     A.  makes  a  leafe  for 
yea)  s  by  deed  to  J.  S.  who  afterwards  gave  up  the  deed  of  leafe 
to  A.  luho  cancelled  it  by  tearing  off  the  fcal  with  confent  of  J.  S. 
But  y.  5.  continued  in pojfe/jton^  and  during  his  po(]eflioii|  A  niadg 
a  leafe  to  jf.  S.  cf  the  fame  lands  fr  3  lives  with  livery  andfeifin^ 
and  afterwards  A*  marries  and  has  a  Jon  B.     This  wab  a  cafe  re- 
ferred to  Ld.  Ch  B  Gilbert  for  his  opinion^  which  was,  that  if 
the  leale  for  years  was  ftill  fubfifting  notwithftanding  the  giving 
the  deed  backj  and  its  being  cancelled,  as  he  thought  it  was  then 
the  intereft  which  paffed  from  A,  to  J.  S.  did  w/  pafs  by  livey 
andfeifnfo  as  to  work  a  difcontinuance  of  the  ejiatefor  Itfcy  but  only 
by  way  of  releafe  to  the  tenant  for  years,  and  by  way  of  enlarging 
his  eflate  ;  for  it  was  a  reverfion  depending  on  a  leafe  for  years, 
and  paiTes  by  way  of  grant  and  attornment  to  a  ftrangpr,  and 
by  way  cf  releafe  to  the  tenant  himfelf  j  and  fuch  grant  and  re- 
leafe transfers  no  m  re  than  the  tenant  for  life  might  lawfully  pafs 
(viz,  J  an  eflate  during  the  life  of  the  tenant  for  lifcy  and  confequently 
the  particular  eftate  for  life  was  in  being,  when  the  contingent  ^ 

remainder  came  in  effe,  G.  Equ  R.  235.  Cafes  in  the  Ex- 
chequer in  Ireland  in  the  time  of  Geo.  i.  Magennis  LeiTee  of 
Clofe  V.  Maccullough.  ^ 

13-  Devife  to  W,  R>  and  fF"  S.  and  their  heirs  in  trufl  and  tQ 
the  ufeofD.  the  devifor's  fiftery&r  ///>,  remainder  to  W.  R.  and 
W,  S.  and  their  heirs  during  the  lije  of  D.  to  preferve  iffc.     Re- 
mainder to  the  ufe  oi  the  frjly  die,  Jons  of  D.  in  tail  male^  re- 
mainder to  y,  W.  in  fee.     B.  married  D.     Afterwards  B^  andD* 
and  y.  N.  (D.  being  enfeint  of  a  fon  foon  after  bom)  joined  in 
^  ferment  to  other  truftees  to  the  uj'e  ofB.  and  his  heirs ^  and  levied  a 
fine  to  the  new  trufees  to  the  fame  ufes.     About  a  fortnight  after  a 
fon  was  born  named  C.     Afterwards  B,  died  having  devifed  the 
lands  to  £.  a  younger  fon.     D.  died.     C.  brought  his  bill  tQ 
have  the  benefit  of  the  devife,  which  was  decreed ;  but  as  to 
this  point,  it  was  refolvcd  by  Ld.  C.  King  aflifted  by  Raymond 
Ch-  J-  and  Reynolds  Ch.  B.  that  the  feoffment  and  fine  by  B. 
andD.  did  not  deftroy  the  contingent  remainders  to  the  ifl,  &c. 
fons  of  D.  but  that  the  right  to  the  freehold  in  the  tru/lees  fupported 
it.  2  Wm.'sRep.  610.  6  j  a.  Mich.  i732.Manfcll  v.  ManlelU 

(R)     Remainder  Barred  or  Deftroyed  £y  Fine,  or  ^lQ,)?u 

Recovery.  And  for 

more  of  this 

e*       V*' 

I.     ^  tenant  fir  life,  remainder  to  the  right  heirs  (fB.  A.  fuffers  Recovery"" 
"^^*  a  common  recovery  in  thelife  of  B.  B.  dies.     A.  dies.  Common. 

The  heir  of  B.  is  bound  \  for  he  had  no  right  at  the  time  of  the 

recovery.    Per  Manwood  J.     2  Le.  '18,  19.  pL  25.  in  Brent*s 

Cafe. 

2-  A.  fuffiars  a  recovery  to  the  ufe  of  himfelffor  life  remainder 

K  k  3  feniori 


4aiJ 
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fenioripuero  of  the  body  of  A.  in  tail.  A*  had  then  no  iflbe. 
Per  Wray  Ch.  J.  this  remainder  in  abeyance  limited  feniori  puero 
is  not  de(broyed  by  an  after-fine  by  A.  For  it  is  in  the  confi- 
deration  of  the  law,  and  fo  prcl'erved  by  it,  and  therefore  a 
defcent  in  time  of  vacation  of  an  abbot  fhall  not  bind  the  fuo 
ceflbr ;  and  fo  where  the  party  is  beyond  the  feas ;  fo  a  remain- 
der limited  to  the  right  heirs  of  J.  S,  a  recovery  had  againft  te- 
nant for  life,  the  remainder  to  the  right  heirs  of  J.  S.  tuht  is 
alive  at  the  time  of  the  recovery  is  not  helped  by  the  ftatutc  rf 
32  i/.  8.  For  the  'wrords  there  are  (To  whom  the  rcveriion  or 
remainder  {hall  then  appertain)  and  fo  the  remainder  in  the  prin- 
cipal cafe  is  in  cuflody  of  the  law,  and  not  in  efle,  and  is  there- 
fore privileged  and  prcfervcd,  and  not  deftroycd  by  the  finci 
and  upon  ijfue  had  the  t  etnainder  Jball  he  executed  notwith {landing 
the  2d  fine,  and  without  any  entry  by  the  conu{ces  to  raife  the 
{^  422  3  ^^^ »  ^^  ^^  remainder  feniori  puero  neither  was,  nor  ccald  be 
difcontinued.  Per  Wray  Ch.  J.  2  Lc.  218,  219.  pi-  275- 
Pafch.  16  Eliz.  Humphrefton's  Cafe. 

3«  There  is  great  difference  hcXvrccn  a  collateral  ufe  which  does 

not  depend  on  the  other  e{lates,  and  an  ejlate  limited  in  ccurfe^ 

a  remainder ;  I  agree  if  they  are  contingent  remainders,  the  firx 

will  de{lroy  them,  but  if  there  be  a  collateral  caufe,  by  which 

a  ufe  is  limited,  as  if  there  be  a  provifo  that  if  fuch  money  he  nst 

paid  it  {hall  be  to  fuch  a  ufe,  that  contingent  ufe  is  not  deAroyed 

by  fine.     Arg,  Het.  98.  cites  i  Rep.  130.  134.  Chudleigh's 

'  Cafe. 

Sii.  47.S.C       4.  Devife  to  A.  {heing  heir  at  law)^  lifcy  and  if  he  die  mihmi 

Raym.  28.    ^^  living  at  his  death,  remainder  to  i.  in  fee  ;  but  ifA.fhcUhcve 

tffue  living  at  his  death,  the  fee  to  remain  to  A.     Refolved  it  is  a 

contingent  remainder,  and  barred  by  the  recovery  of  A.  dying 

without  iffue.     i  Lev.  1 1.  Hill.  12  &  13  Car.  2.  B.  R.  Plunkct 

T.  Holmes, 

5.  22  55'  23  Car,  ?•  24.  cnafts.  That  no  tenant  in  tail  cf 
^njfecy  farm  rents fbcUl  be  enahled  by  this  a/?  to  bar  the  rcm^'indfr, 
nor  fbali  have  greater  power  over  the  f aid  rent  than  be  had  hrfjre. 

6.  A.  feifed  of  the  manors  of  P.  and  W.  devifed  them  to  A 
Jor  life  without  wafie,  and  if  he  Jhmdd  have  iffue  male^  then  t9  fifth 

iffue  male  and  his  heirs  for  ever,  and  after  B*s  dieath  im  c^he 
Jhould  leave  no  iffue  makj  be  devifed  P.  to  C.  and  W.  to  D.  and 
their  heirs.  Upon  an  appeal  to  the  Houfe  of  Lords,  it  washdd, 
upon  taking  the  advice  of  all  the  judges,  that  the  remainder  to 
C.  in  default  of  B.'s  leaving  a  fon  was  a  contingent  remainder, 
and  confequently  barred  by  a  recovery  fuffercd  by  B.  whew; 
upon  they  reverfed  a  decree  of  Ld.  Cowper's.  Wm*s.  Rep.  50s* 
509.  cites  22  May  1717*    Coppen  v.  Bamardiftoa  9^  iL 


(S)OQ»t 


IRemitfiitiec^  j^zt 


(S)  '  Contingent  Remainder;    Determined  or 

Revived. 

I-    A     TENANT  in  tail  to  the  i^irr  males  of  his  body  dles^ 
leaving  a  daughter  ^vho  has  ijfue  afon^  and  then  Ihe  dies 
living  the  Ton,  yet  the  fon  Ihall  not  take.     r\rg.  Yelv.  149.  in 
the  Cafe  of  Pool  v.  Needham. 

2.  For  fuch  collateral  determination  being  once  interrupted 
ihall  never  be  revived.  Arg  Quod  iiiit  conceflum  per  tot  Cur» 
Telv.  150,  in  the  Cafe  of  Pool  v.  Needham. 

3.  A  man  deftroyed  a  contingent  remainder  by  levying  of  a 
fine.  Afterwards  the  fine  is  annulled  hy  ^  of  parliament ;  it  vRas 
held  that  the  contingent  remainder  was  revived  ;  but  if  it  had 
hcitnreverfed  for  error  it  had  been  otherwife,  cited  by  Northey 
Xxl.  Raym  3 14.  in  the  Cafe  of  ThompTon  v.  Leech,  as  held  by 
Hale  Ch.  J.  Mich.  24  Car.  a.  B.  R.  in  the  Cafe  of  Cole  v.  Le- 
vingftone. 

'  4.  If  A^  -be  tenant  for  life  vfith  a  contingent  remainder^  and  A.    ^., 
enakes  a  feoffment  in  fee  upon  condition  ;  if  A.  enters  for  the  condition  s.  c.  &  pj' 
hroken  before  the  contingency  happens^   the  contingent  remainder 
fhall  be  revived,  and  the  contingency,  if  it  happens,  may  veil. 
Per  Holt  Ch.  J.  Ld.  Raym.  Rep.  '314.  HilL  9  W.  3.  in  the 
Cafe  of  Thompfon  v.  Leach. 

(T)     Remainder ;    Good^    in  Refped  of  the  L/- 

mitation. 

f .  A  SEISED  «i  fee  makes  a  leafe  for  life  to  5.  remainder  to 
-^  •  himfelfioT  years  or  life  \  the  remainder  is  void,  becaufe 
he  has  an  eftate  in  fee,  and  he  cannot  refcrve  a  lefs  eflate  than 
he  had  before.  2  Mod.  210.  Arg.  in  the  Cafe  of  Southcot  v. 
Stoweil.  cites  42  AiT.  2. 

2.  Lands  are  given  to  the  hufband  and  w^>  ond  to  the  heirs  cfr    .^^   ^ 
the  body  of  the  hyfiandf  the  remainder  to  the  hufband  and  ivife^  and  ^ 

to  the  heirs  of  their  two  bodies  begotten*  T^^'t  hufband  dies  with* 
out  liTue;  the  wife  fhall  not  be  tenant  in  tail  after  pofSbility ;  for 
the  remainder  in  fpecial  tail  was  utterly  void  ;  becaufe  it  could 
never  take  tSefX  %  for  fo  long  as  the  hufband  fhould  have  iffue, 
it  fhould  inherit  by  force  of  the  general  tail,  and  if  the  hufband 
die  without  ifiiie»  then  the  fpecial  tail  cannot  take  eSe£t,  in  as 
iniich  as  the  iiTue  which  fhotjld  inherit  the  efpecial  tail,  jmufl  be 
begotten  by  the  hufband,  and  fo  the  general,  which  is  larger 
9nd  greater,  hath  fhtflrated  the  fpecial,  which  is  lefs,  and  the 
wife  in  that  cafe  fhall  be  punifhed  for  wafl.    Co.  Lit.  29.  b. 

3.  A  leafe  to  A.  for  life,  remainder  to  A^fnryears^  is  a  good 
ra&aiiidcr.    Jenk«  248.  pi.  37.  ^ 

K  k  4  4.  Leaft 


4^3  .  sinnafttoec^ 

a  And.  37.        ^,  Lcafe  to  h.for  life^  remainder./^  the  •  r^g'A/  ani  next  hari 

jJin V  Smiih  if-^' '"  ^^'^>  ^^  ^  ^°*^  remainder ;  becaufe  during  the  life  of  A. 
a  as  Ar-  it  cannot  pofUbly  have  a  being,  fo  as  he  may  take  or  have  eftate 
chcr'»  Cafe,  by  or  in  the  remaindor^  during  the  life  of  A.  the  particular  tc- 

iRcpTee.  "^"^*  ^  ^^^"  ^^4  P^-S^'  "^  ^^^^  °^  Arden  V.  Darcy,  cites 
b.s.C—     it  as  16  Eliz. 

Contra.   4  ,      .    . 

Lc.  at.  per  Dyer  and  Manwood  J.  that  it  is  a  remainder  executed  in  A.  and  not  in  abeyance; 
for  he  takes  the  free  hold  by  the  livery.  But  if  a  leafe  be  for  years,  and  fuch  a  rcraainder  ii,  il 
is  void,  becaufe  there  is  no  pcrfon  in  cffc  to  take  now  by  the  /iwrjr,  and  every  livery  muft  h»»e 
its  operation  prefemly.-^^— 4  Le.  18S.  19  Eliz.  C.  B.  S.  C.  adjudged.  — —  *  It  a  xnaa  mikes  a 
ftofmnt  to  A  for  I  Je,  remaindn  te  his  right  heirs,  thi;  rcnaaindtr  is  void,  and  A.  HiaU  have  itai 
a  revetfio  1 ;  ^u^  ^  remainder  to  the  heinof  the  body  is  good  :  for  this  alters  the  eftate ;  per  Coke. 
Roll.  R.  S39*  u^  ^A^<c  of  Lane  v.  Pannd. 

5*  If  a  gift  be  made  in  tail,  and  that  if  the  donor  die  vntbout 

heity  the  remainder  aver,  is  a  void  remainder,     a  And*  141.  pL 

82.  in  Corbet's  Cafe. 

So  if  the  6.  If  a  remainder  be  limited  to  one  for  term  of  life  of  the  tenant 

f ^^  r f^*^     fo^^fii  ^^^  remainder  is  good  for  this  only  reafon,  Icil*  bccaafe 

IbouldTur-    there  is  a  poffibility  that  tenant  for  life  may  alien  in  fee,  and  fo 

render.  Ar^.  forfeit  his  eftate ;  fo  that  he  in  remainder  may  enter  fer  the  for- 

Oiolmi^  '°  feiture,  and  enjoy  the  eftate  during  the  life  of  the  tenant  &r 

C^Su  i'lfc   fo  forfeiting.      Arg.  Saund.  151.    cites  2  Rep.  50,  51* 

Cholmlcy's  Cafe. 

7*  If  the  eftate  is  limited  to  A.  for  life^  and  after  the  death  «f 
A*  and  one  day  after ^  to  remain  to  B.  for  life,  it  is  a  void  remaun- 
der.     Arg.  Kaym.  144.  in  the  Cafe  of  Corbet  v.  Stone,  cites 
PI.  C.  25.  [b]  Colthirft's  Cafe,  where  that  cafe  is  put,  and  fays 
it  is  good  law ;   becaufe  there  is  not  probability  for  the  remain- 
der to  veft  when  the  particular  eftate  ends,  which  is  a  neceflary 
incident  to  every  remainder* 
^Rep.  to.        8.  If  a  leafe  be  to  A.  for  20  years  if  B.  fo  longfoaU  Kve,  and 
in  Boraf-      ^^^  g*j  death,  remainder  over  in  fee;  this  is  a  void  remainder, 
Arg!  qu<^    becaufe  if  it  was  good  then  the  fee-fimple  (ho  Ad  be  in  abeyance, 
fuit  concef-  which  the  law  will  not  fuffer ;  but  if  it  had  been  a  remainderfor 
^  per  to.,  y^^j  ;^  jj^^j  (jggjj  good;  for  that  may  be  in  abeyance.    Arg. 

Raym.  144*  in  Caie  of  Corbet  v.  Stone. 

9.  J.  S.  levied  a  fine  to  the  ufe  of  himfelf  for  Ufoy  and  after- 
wards to  the  ufe  (fhis  two  daughters,  tiU  A,  bis  fon  return  from 
beyond  fea,  and  come  of  age,  or  die,  which  Ihoula  firft  h^Jpea; 
and  then  to  remain  to  A.  Afterwards  A.  returned  firom  beyond 
iea ;  adjudged  that  this  was  a  good  remainder  $  for  thoa^  Ui 
returning  notn  beyond  fea,  or  coming  of  age,  wasmicataiiit 
yet  it  is  certain  he  mufi  die,  and  fb  it  docs  not  merely  depend 
upon  uncertainties,  Cro.  E.  269.  Hill.  34  £li2»  in  the  Ezcbe* 
qucr.    Lord  Vaox's  Cafe. 


(U)Goo< 


Betnafn^er^  4^4 


(U)     Good,  in  Refpcdl  of  the  Limitor. 

I.  r^OVENANT  by  tenant  in  tail  to  ftand  fcifed  to  the  ufe  of 
^^  himfclf  for  life^  remainder  to  A  in  taily  is  void ;    becaufc 
the.  remainder  is  to  take  efieA  after  his  death.     2  Salk.  619. 
Trin.  1  Ann.  B.  R.  Machil  v.  Clerk. 

2.  \i  tenant  in  tail  covenants  tojlandfeifedto  the  ufe  of  J.  S.  who 
is  of  his  blood,  for  his  life,  w/A  remainder  over  to  another,  and 
dies  before  the  remainder  happensy  yet  the  remainder  is  good,  till 
it  be  avoided  by  a^ual  entry  of  the  ifTue  \  otherwife  it  will 
cxift  after  the  death  of  the  iflue,  becaufe  the  eftate  for  life  had 
taken  cfFeftj  and  the  remainder  might  have  taken  effeft  during 
the  life  of  the  tenant ;  per  Holt  Ch.  J.  7  Mod.  27, 28.  Trin,  * 
I  Ann.  in  B.  R.  in  Cafe  of  Machil  v.  Clerk. 

3.  $0  if  tenant  in  tail  make  a  leafe  and  releafe  to  the  ule  of  Arm-  It  bas  \ 
felffor  life,  with  remainder  over  to  another,  the  remainder  over  is  *£^|^*J^* 

good  till  avoided,  though  it  be  to  commence  after  the  death  of  the  tail  makn 
Ufuein  tail\  and  the  reafon  is,  becaufe  it  iflues  out  of  the  eftate  a  grantwidi 
by  Icafc  and  releafe,  which  is  good  till  avoided  by  entry ;  per  Jj^^i^^'* 
Holt  Ch.  J.  7  Mod.  28.  Trin.  i  Ann.  in  B.  R.  in  Cafe  of  Ma-  Sel  leafe 

Chil  V.  Clerk.  o'  releafe^ 

whether  it 
(ivei  the  giantre,  bargainee,  Jcc.  any  greater  eftate  than  for  life  of  tenant  in  tail ;  but  it  has  bees 
bcld,  that  it -creates  a  bafe  fee  in  fuch  grantee,  &c.  which  isagainft  the  opinion  of  Litt.  (ie£t6|^ 
650.  and  the  reafons  for  it  have  beenthefe ;  tft.  Becaufe  tenant  in  tail  has  more  than  an  eftate  tor 
life,  he  has  the  inheritance  in  him,  as  appears  by  Co.  Litt.  fol.  18.  a.  tdly.  He  has  the  whole 
efiate  in  him,  and  therefore  tbefc  fort  of  conveyances  are  incidents  to  it.  ddly.  It  is  no  preju- 
dice to  the  heir  in  tail,  nor  againft  the  ftatuie  de  donis ;  the  putting  the  iflue  to  a  formedon,  it 
DO  breach  of  the  ftaiute  dc  d  >nis,  fo  it  does  not  put  him  to  an  entry,  cites  10  '0.  06.  Seymor'a 
Ca(r,  and  3  Co.  84.  the  cafe  of  fines ;  fuch  bargainee  has  a  defcendtble  eftate,  and  nis  wife  fliall 
fatp  endowed  of  fuch  eftate.  Liuletoo  fays  the  eftaie  of  fuch  relcafee  or  bargainee  is  determined 
by  the  death  of  tenant  in  tail ;  but,  by  ihefe  opinions,  it  is  not  drte^'mined  till  the  ifTue  enter  t, 
tike  iflue  is  not  barred  of  his  jus  recuperandi,  but  till  he  ufesthat,  the  other  has  a  good  eftate ;  and 
lb  ia  Wtnch's  Rep.  5  Bridgman  92.  Per  Holt  Cb.  J.  11  Mod.  19,  go.  Trin.  1  Ann.  B.R.  ^ 
Cafe  of  Machd  v.  Clerk. 


(W)  Good  or  Void.    In  its  Creation,  or  by  Event, 

I.  tYlz£S£t\W,M.  granted  10  L  rent  t$N.  D.otst  of  his  land  for 
*  thelifi  of  A.  the  remainder  to  Rfor  his  life\  ancl  after  A.  died 
and  W,  M.  afier  the  death  of  A.  releafed  by  another  deed  to  the  fmd 
Ji*  all  Ins  right  in  the  rent^  tmd  granted  that  vfhenfover  the  rentfball 
be  etrreary  that  the  fmd  R.  and  his  heirs  may  di/lrain ;  and  held  z 
good  title  to  R.  lor  the  rent  in  fee,  by  all  the  juftices,  and  yet 
by  thetleathof  A.  therent  wasextinA;  for  the  remainder  was 
void  by  reafon  that  the  rent  was  extinfl:  before  by  the  death  of 
A.  but  becaufe  the  laft  deed  has  this  daufe  of  grant  to  R.  that 
be  and  his  heirs  may  diftrain  when  the  rent  is  arrear,  therefore 
tbit  is  a  nrw  grimt^  ^uod  notsu    Sr»  RcntS|  p}«  19,  cites  8  H. 

4- 19-  „ 


4^5  Bemaftaiet» 

1.  If  3  man  by  fine  grants  his  feigniorjr  to  one  for  hfe^  the 
remainder  oyer  in  fee^  and  the  tenant  for  life  dusy  and  the  tenant 
attorns  to  him  in  remainder,  this  is  good;  for  the  fervices 
pafled  before  by  the  fine ;  but  it  is  contrary  upon  fuch  grant 
by  deed,  for  there  if  it  vefls  not  in  the  grantee  for  life^  the  r<w 
malnder  cannot  take  effcEl^  Br.  Grants,  pi.  6.  cites  20  H.  6,  7. 
r  4^^  ] ,  3-  A  ren>ainder  limited  on  a  contrariety^  is  void.  Arg.  PL 
A»  if  A.      C.  29,  b.  Cafe  of  Colthurft  v.  Bcjufliin.  Per  Hales  T. 

gives  iantl 

to  B*  and  his  htirsfo  lovig  as  J.  S.Jhatt  have  heirs  of  his  ho/fr,  and  ifJ.S.  dies  witkout  heir  ef his  Mr, 
that  then  it  /baii  remain  to  C.  in^'ee;  this  is  a  void  rcmaindrr  by  reafon  of  the  contnrieiy ;  for  (he 
firft  eftate  was  fec-fimple  determinable,  upon  which  a  remainder  cannot  depend.     PI.  C.  t9.b« 

by  Htles  J. So  iUeafe  for  life  is  made  upon  cendition  that  if  a  fir  anger  p^s  to  the  lejor  to/. 

then  immediately  the  land  fltall  remain  to  the  fame  firanger^  this  remainder  is  void  for  the  coo« 
yjariety ;  for  tbe  tenant  for  life  ought  to  have  it  during  his  life,  and  during  that  time  the  ftranger 
cannot  have  it;  but  h^d  it  been  limited  that  after  the  death  of  the  tenant  for  lifci  it  (bould  re* 
main  to  the  ftranger,  this  bad  been  a  good  remainder ;  for  there  it  po  contrariety.  FL  C.  t^  b. 
by  Hales  J,  iocafe  of  Colthirft  v.  BejuQiin. 

m 

♦S.  p.  Arg.  4.  A  remainder  limited  on  an  *  impoffihilitj  precedent^  or  upoQ 
!!«^^'c  ^  thing  againjf  law,  is  void.  Le.  189.  pi.  289r  Granted  Arg. 
in  Cafe  of    m  Lord  Paget's  CalCr 

ffardwick 
V.  GambalL 

Seepl.6.&c.       J.  A  remainder  ought  to  pafs  at  the  frft  By  the  Kverj^  and 

(hall  not  take  effeA  with  a  condition  precedent^  nor  fhall  begin  on 

•  PI.  c.  34.  ^<:b  a  condition ;    and  though  *  Colthurst's  Cafe  gives  co« 

K  te.  283.   lour  to  the  contrary,  yet  in  that  point  Anderfon  Ch,  J.  held 

that  cafe  not  to  be  law ;  for  a  remainder  depending  on  a  conJSiion^ 

precedent^  is  merely  void ;    and  per  Beamond  J*  a  frovifr  cannot 

create  a  remainder,  though  it   may  determine   a  remainderi 

and  judgment  accordingly*     Cro.  E.  36Q.  Mich.  36  &  37  Eliz. 

C.  B.  Cogan  v.  Cogan. 

fokcCh.  J.*     (J.  A  grant  with  condition  precedent  may  be  as  well  of 

feid,  that     things  lying  in  gr^^t  as  of  land  which  lies  in  livery,  and  may 

dation  muft  ^^  well  be  annexed  to  an  eflate  tail,  which  cannot  be  merged  as 

be  perma-    to  an  eflate  for  life  or  years,  which  may  be  merged  by  acceffion 

iient,  and     ^f  ^  greater  eftate.     But  fuch  incre  fer  of  efiait  h  firce  of  a  con* 

noiretfoca>'       j.  .^  j    ^         n  l  ••/>''        ^    ■  ^  ^  '* 

hi:  at  the      qttfon  precedent  mu/raave  4  incidents. 

mil  of  the  I  ft,  It  muft  have  a  particular  eftate  as  a  foundation  where- 

grantor  or  ^^  incrcafe  of  the  greater  eftate  ihall  be  built*    8  Rcpu 

leffor;   and   ^'i'         rr  •       -  T        •     T  J    <2*  rr    J»    ^-  r 

therefore  if  75-  a*  Tnu.  7  Jac.  m  Ld.  Stafford  $  Cafe, 

one  grants 

an  advcwfbn  to  another  at  tviff,  upon  condition  toot  if  he  does  fuck  am  aS  ikst  keJktHhmttfui  m 
this  .cafe  the  eftate  at  will  is  not  fuch  foundation  as  the  law  icquires  Co  fopfioit  an  tacreife  of  ibc 
frcehold'or  inheritance ;  for  the  grantor  may  determine  the  yi'\\\  before  the  c<¥idiiion  uuftwcd^ 
and  fo  avoid  his  own  grant,  and  a  leafe  at  will  cannot  fupport  a  remainder  over,  f  K^.  7jf  »• 
in  I.d.  Stafford 'i  Cafe.  ^. 

And  if  one  Rranti  advowibn  or  rend  &c.  foryurs  npom  cmdUio*  thai  iftke  AgfEr  fmft  lOJ.  t*(fas 
a  year  he  fhall  have  for  life,  and  if  after  the  year  he  pays  to  J.  he  Ihallhrnte  fee  \  and  tbc  kfiee  pifS 
10  s.  within  the  year,  and  after  the  year  he  pays  the  aos.  a.xordiog  to  the  oonditioa,  yet  bcAaU 
have  for  life  only ;  becaafe  the  eftate  for  me  at  the  time  of  the  grant  was  in  oooumicBcy  flair* 
which  is  not  a  foundation  for  a  greater  eftate  to  increafe  upon ;  for  a  po/ihUitj  cannoc  inoreafc  ij^ 
a  pofftbiiity^  and  the  ( ftate  in  fee>ftmple  cannot  incrcafc  upon  the  ettate  lot  yevs;  ibrlfci>ii 
merged  by  the  acctfiioa  of  th«  cifaut  for  life.  8  Jtep.  75.  a.  b.  Tna.  7  J«c  19  l^L  Sttiv^^ 
Cafe.  ^ 
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7.  2dly,  That  fuch  particular  ejlate  /ball  continne  in  the  leflee  S.  P.  PI.  C. 
or  grantee  ////  the  sncreafe  happens.  8  Rep.  75.  a.  in  Lord  Staf-  J;jfei>f^^ 
ford's  Cafe.  th.rft  v.  Be- 

.jufliia. 
If  the  leflire  for  life  or  years,  or  (he  donrc  in  tail,  who  hat  fuch  condllion  annexed  to  his  elUte, 
Aiitnshtfcrt  kt  condition  ferfomi(d\  otM  leflcc  for  life  or  yean ytfrr^m/.r/  to  the  UJoTy  he  never 
Ihall  take  benefit  oi  the  condiiion  afterwards ;  for  the  privity  of  the  eftate  in  fuch  cafe  muft  cwtinue^ 
bec^ufc  the  incrrafe  of  the  elUte  muA  mure  upon  the  particular  cflatc  as  upon  a  foundation;  and 
therefore  if  in  fuch  caft  the  Icflcc  for  li  e  or  years,  or  the  donee  aliens  all  their  eJiaJte  and  re-tahei 
tfate  again^  ard  <t/teru'ards  performs  th  condition,  yet 'nothing  fhall  accrue  to  him  thereby;  be* 
caufe  by  the  abflute  alieuaiioD  the  privity  was  once  abColutely  dtilroyed,  which  cvuiot  bv  anjf 
rc-takingof  ellate  bercvixed;  as,  if  one  copaneror  after  partition  makes  a  feoffment  :a  feet  ana 
re-takes  eftatc  to  him  a^ain  and  to  his  heirs,  yet  the  privity  uf  efiate  to  have  aid  to  deraigntht 
warranty  paramou  t  is  deftroyed.  Per  Coke  Ch.  J.  8  Rep.  75  b.  in  Staf  loan's  Cafe,  cites 
*  s  1  H  4.  ss.  b.  Sc  38  E,  3.  20.  b.  —  But  if  a  man  makes  a  gift  to  one  and  the  heirs  of  his  bpdy 
of  his  wife  b^otten,  with  fuch  condition,  and  after  the  wife  dies  without  iffue,  fa  that  he  is  now 
become  tenant  in  tail  after  po/fibilitj\  in  this  caf:,  though  the  eftate  be  changed,  yet  (ince 
the  privity  remains  he  may  by  performing  the  condition  have  fee  afterwards.  8  Rep  75.  b.— 
So  uUafe  be  made  to  a,  wi'h  condition  to  have  fee,  and  the  we  dies,  the  furvivor  may  per^ 
form  the  cr*tdiiion  and  have  fee,  but  if  the  fame  jointenants  make  purtuion  of  the  term,  the  con* 
dition  is  dcilroyed;  for  the  eftate  in  f.e  muft  incrcafe  to  them  jointly,  and  not  in  fcverality, 
$  Rep.  75.  b.  76. 

•  Br.  Counterplede  Aid,  pi.  24.  cites  S,  C.   ■         Br»  A»d|  pi  46.  cites  S.  C, Br.  P«» 

Tcmptoiy,  pi  sa  cites  S.C. 

8,  3dly,  It  muft  vejl  at  the  time  of  the  contingency  happenings  [  426  J 
or  otherwife  it  fhall  never  veil.  8  Rep.  7  c.  a.   in  Ld.  Stafford's  ^^  was  rc- 

^    ***  if  tn  a  grant 

hj  the  queen  the  condition  be  that  wkeuA,  fkall  pay  to  Jf,  S.  20 1  hejhall  hdve  Jee^  that  imme« 
diately  by  the  payment,  by  the  operation  of  :he  law,  the  fee  .Hiould  be  deveftrd  out  of  thequeem 
and  vefted  in  A.  And  this  for  necefit^ ;  for  if  it  (hall  not  veft  at  the  time  of  the  condition,  ftcF". 
formed,  it  (halt  never  veft;  fo  that  if  m  the  cafe  of  a  grant  by  thp  queen  upon  fuch  cpndition  any 
thing,  as  office,  petition,  ^c  or  other  circumflance,  be  ncceflfary,  tne  increafe  of  ellate  will  never 
veft;  for  if  the  enlargement  cannot  be  at  the  time  appointed,  it  never  (hall  enlarge;  and  there- 
fore in  refped  of  the<necc(rity,  the  fec-(imple  in  the  principal  cafe  was  refolvcd  to  pals  out  of  the 
Aueen  withdut  any  circumftance;  for  the  law  never  requires  ciroimftance  when  it  will  fubvctt 
iubftaace.     8  Rep.  76  b.  Stafford's  Cafe. 

f  very  remainder  mu/i  always  be  appointed  and  limited  to  take  efeH  after  the  particular  eftatetfkAcA 
and  not  during  the  particolar  ci|ate ;  for  Ihould  it  take  ^ft'efk  during  the  particular  eftate  it  would 
be  utterly  void,  as  repugnant  to  the  firft  eftate  Pl.  C.  24.  b.  in  the  Caiie  of  Colthirft  v.  Bejufhin, 

9.  4thl7»  The  particular  eftate  and  the  increafe  muft  take  effcEi  S.  p.  Pi  c. 
hy  one  and  the  fame  inftrumeni  or  deedy  or  by  feveral  deeds  delivered  ^"afc  ofCol- 
ii  one  and  the  fame  titne^  aqd  not  by  feveral  deeds  delivered  at  thirft  v.  Be- 
leveral  timcs^     8  Rep.  7c.  a.  in  Ld.  Stafford's  Cafe-  julhin.-— i 

•  It  was  re* 

Iblvedy  that  it  muft  be  by  one  and  the  faine  grant,  or  by  s  deedi  delivered  at  one  and  the  fam« 
time,  which  in  clFeft  is  the  fame  thing ;  for  qu^q  incontinenti  fiunt,  ine(re  vidcntur ;  becaufe  the 
Ibusidation,  viz.  the  particular  eftate,  and  the  increafe  of  the  eftate  thereupon,  is  only  a  grant  t» 
take  effeA  out  of  one  and  the  lame  root ;  and  though  it  veftsat  feveral  times,  yet  when  it  is  vefted 
it  hat  iu  vigour  and  force  from  one  and  the  feme  grant;  and  therefore  it  is  well  (aid  in  97  H.  6. 
Jbl.  7.n*  That  when  he  has  performed  the  condition  he  has  fee  froni  the  commenceineot  of  the  leafe, 
as  by  one  and  the  lame  grant,  and  as  one  and  the  fame  eftate.  8  Rep.  77.  Ld.  Sufford'a  Cafe. 

XO.  Where  a  remainder  depends  on  a  determnation  of  another  J?*' when 
^ate,  fo  that  none  (hall  take  any  eftate  by  the  remainder  upon  ^  ^%!^ 
condition^  then  the  remainder  is  good  $  as,  if  a  man  gives  land  fiatedbya 
to  A.  for  life  upon  condition  that  if  y.  S,  pays  me  40/.  before  fuch  remainder 
a  day,    thai  the  remainder  Jball  be  to  htm.      This  is  a    good  jjf/"it"n^ 

Mmaunder*  Hct.  81.  Pafch.  4  Car.  C,  B.  Groves  v.  Olborn.       the  remain* 

dcr 
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dcriinoe  fjnod;  u,  if  I  Icafc  lan4  for  life,  on  condition,  that  if  the  rent  be  in  arrear,  tliattBt 
KJiuixidcr  fliiU  be  to  a  ftrangcr;    that  remainder  ia  not  good.     Het.  8t.  Groves  v.  Olborn. 

11.  Devi fe  to  A.  in  tailj  remainder /^  B.  remainder  f«C.  &c. 
and  after  the  devifor  by  cxprefs  words  devifed  an  eftate  in  pof' 

/efflon  to  B.  This  is  a  revocation  of  all  the  remainders ;  for  the 
remainder  not  determining  by  death,  bat  by  ctffor  iff  interpofition 
efan$ther  eflate^  upon  which  the  remainder  did  not  depend,  the 
remainder  could  not  ftand,  but  in  a  conveyance  to  ufes  there  may 
be  interposition  of  other  eftatcs,  and  the  remainder  ftaod  good ; 
becaufe  this  remainder  depends  and  hangs  on  the  firft  root ; 
but  in  a  wiU^  the  remainders  fettled  mu(l  follow  the  rule  ot 
law ;  for  after  the  death  of  the  devifor  there  is  then  no  root  nor 
fpring.  Per  Bridgman  Ch.  J.  Cart.  175.  Hill.  18  &  19  Car, 
2.  C.  B.  in  the  Cafe  of  Rundall  v.  £ely. 

12.  A,  fettles  land  to  himfeif  in  tail,  then  to  tru/fees,  and  of 
the  residue  to  make  kafes  for  ai  years y\y^n  tnifts  for  his  brother's 
children ;  and  failing  fuch,  for  his  own  fifters  ;  and  *  if  none  ef 
bis  brothers  orjijiersy  or  any  of  their  children^  he  livings  then  imme- 
diately, or  after  the  0.1  years  ended,  to  the  ufe  of  J.  &  R.  and 
others  his  hrotj^ers  fuccejively  in  tail  maUy  the  remainder  over. 
A.  died  ivithout  ijfuey  and  fo  did  J.  &  R.  and  all  the  brothers, 
without  iflue  ;  but  2  daughters  of  J.  and  ijijiers  of  A.  are  /rvw^. 
Refolved,  this  is  all  one  fcntence,  and  a  condition  precedent  (that 
none  of  the  daughters  or  fifters,  or  any  of  their  children,  arc 
then  living),  which  is  otherwife  here,  and  fo  all  the  remainders 
Toid.  2  Lev.  157.  Hill.  27  &  28  Car.  2.  B.  R.  Comberford 
V.  Birch. 

8.  C.   re-        13.  A.  bykafe  and  releafe,  conveyed  lands  to  the  ufe  of 

[oUy  inTd!  ^^^fi^f  f^  99  y^^^^f  ^^^  ^o  long  lived,  remainder  to  B,fir^ 
Kaym-Rcp.  years^  remainder  to  truftees  to  fupport  contingent  remainders, 
[427  ]  remainder  to  the  ifty  2i/,  31/,  iffc.  fonsof  B*  in  tail  ma/e,  re^uiI^- 
523.  Ex  ^igf  fQ  jf^  jf^  f^ij^  remainder  to  A,  in  fee,  B.  had  iffuc  C.  D.  E. 
lS»rl  jacpb;  ^^  ?•  ^^  afterwards  A,  by  his  will  reciting  this  fettlement, 
)But  aa  to     devifed  thefe  lands  after  the  death  ofB,  his  eldeft  fon,  dying  witheut 

^ll'^l^ud  ^^  ^^^^*  ^^  ^'  ^^^  ^-^^^  '^  ^^'^  f"^'  fvithout  ijfue  mede^  then 
thtfc  more  '^  ^-  ^^^  if  E.  die  without  iffue  male,  none  of  his  brothers  being  then 
Ihan  in  living,  then  to  F*  and  his  heirs  fir  ever^  A.  died,  B  fuffered  a 
$aik.  there  common  rccovcry,  and  the  leuor  of  the  plaintiff,  who  was  the 
inferted/if  Only  fon  of  F.  claimed  under  that  recovery,  and  likcwife  by  the 
it >e  not  will}  and  the  defendant  claimed  under  a|  fine  kvi^byD. 
Scr'^^rt^n  The  qucflions  were  •,  ift.  Whether  the  remamder  devifed  to 
Xt^is^d  '*  F-  ^"^s  contingent  ?  and  this  depended  upon  thefe  wQrds  (if  none 
there  page  of  his  brothers  be  then  living.)  The  Court  held,  that  theie 
U)»''u?!'  words  did  not  alter  the  cafe,  beoaufe  the  feofe  had  been  the 
inen^  upon  fame  if  they  had  been  omitted,  and  this  had  been  like  all  oiheir 
frror  limitations-'of  remainders  \    and  it  is  plain  the  limitation  f»  F 

guerCham.  would  deftroy  all  the  expreis  eftates  before  devifed.  adly,  Wlie* 
ffi'  "^T     ^^  ^^  ^^  ^  ipu»;<Uat9  eftate  vefted  or  execiitor^ ?  Becnifei% 


having  an  eftatte  tail  in  remainder,- with  a  reveriion  In  fee  ex-  £x  ReU- 
.  pedhnt ;  this  devife  cannot  take  cffeft  till  the  old  eftatc  tail  be  ^^°?^.  ^'^ 
ipcnt ;  fo  that  if  ever  it  takes  effeft,  it  is  to  commence  after  a  Tuiiy!  And 
dying  without  iflue,  whibh  is  a  void  executory  devife ;    but  per  that  after- 
Cur,  here  is  an  immediate  devife  of  a  prefent  reverfion,  and  the  ^a^^*  » 
words  (after)  or  (from  and  after)  are  only  to  denote  when  they  J^r"  wa«'* 
are  to  take  efie&  in  podeifion.     And  as  to  a  3d  queftion  Holt  brought  u 
Ch.  J.  agreed,  that  the  eftate  tail  devifed  to  C.  D.  and  E.  could  P"^jf  ^^f 
never  take  effeft  j  becaufe  the  eftate  tail  in  A-  muft  defcend  to  ajudgmcm* 
them,  and  would  always  interpofe  and  keep  back  the  eftate  tail  and  that  ia 
devifed  by  the  will,  which  being  no  larger  muft  fpend  acquis  ^^^^  ^*" 
paffibus  with  the  old  entail,  and  therefore  it   can   never  have  w!  3"  the 
cffefl  'j  and  on  that  reafon  he  agreed,  that  fuch  devife  of  a  re-  judgmcat 
mainder  would  be  void.     But  he  held  it  otherwife  of  a  rever-  ^*?®"^ 
fioni  which  is  alfo  in  this  cafe  ;  becaufe  there  is  a  feigniory  and  £x  RcU- 
a  tenancy  created  i  for  tenant  in  tail  muft  hold  of  him  in  revv  r-  t^onc  M'ri 
fion,  and  he  of  the  fupreme  lord ;    fo  that  this  devife  has  a  real  ^^^^^ 
effcft  as  to  the  tenure,  which  is  altered  hereby,     i  Salk.  232,    "'^' 
233.  Trin.  9  W,  3.  B.  R.  Badger  v.  Loyd. 

14.  A  fpecial  verdiA  finds  a  fettlement  in  confideration  of 
natural  love  and  affeftion,  to  himfelf  for  lifey  then  on  iruflees  to 
prejerve  contingent  retnaindersy  remainder  in  tail  male,  provided,  if 
tenant  for  life  die  nmthout  ijfue  male  of  his  wife,  and  having  daughteffi, 
the  truftees  tojiand/eifedfor  3 1  years,  with  intent  to  raifefuch  and 
fuch  legacies  to  the  daughters ;    provided  alfoy  that  if  the  next  ijfui 
male  in  remainder,  within  5  years,  pay  the  legacies,  that  then  the 
truftees  Qiou\d^andfei/edtoft4ch  iJfue  male  asjhouldpay  the  legacies, 
with  remainders  over ;    tenant  for  life  dies  without  iJfue  male  or  fe^ 
nude.    It  was  objefted,  that  if  the  term  never  accrued  the  re- 
mainders are  void  ;    and  cited  3  Cro.  465;.  &  Dyer  34.  b.  Holt 
Ch.  J.  faid,  though  the  contingent  term  never  arofe,  yet  the 
remainders  are  good  if  the  precedent  eftate  to  the  term  for  yoars 
be  fufficient  to  fupport  the  remainders.     Eyres  argued,  that 
this  remainder  can  ever  arife,  it  being  a  condition  precedent,  and 
it  is  not  found  that  the  legacies  are  paid  ;  aiid  that  the  remain- 
ders arc  void  in  their  creation.     If  the  ly?  remainder  be  coniin* 
gent,  all  the  others  fuhfequent  mujt  be  contingent.     There  muft 
be  an  intermediate  time  betwixt  the  payment  of  the  legacies, 
being  precedent  to  the  vefting  of  tlie  remainders ;   and  fo  void, 
it  not  vefting  eo  inftanti.     It  was  faid,  that  the  ift  remainder  was 
nonfenfical,  viz.  that  if  he  died  without  iffue  male,  that  then  his  next 
iJfue  nude  in  remainder,  &c.  whether  the  term  arifes  or  not  the 
hw  to  us  is  the  fame  \    if  the  condition  be  impojjible  no  eftate 
can  grow  thereupon,  and  neither  the  a£b  of  God  nor  of  the  [  428   3 
party  can  difpenfe  whh  this  condition,    if  it  be  precedent. 
Jiolt  Ch,  J,  faid,  the  payment  of  the  money  was  to  let  the  iftiie 
male  into  pofteffion,  notwithftanding  the  term ;    and  no  pay- 
ment was  intended  unlefs  there  was  a  dying  without  iftiie  male, 
leaving  daughters.    The  claufe  (and  for  d^ault  ofijfue  male,  r*- 
mmndtr  to  tb<  ijfue  male  J  (hould  have  been  (heirs  male  in  remain^ 

der) 
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Bemmtttier. 

lier)  atid  then  there  had  been  no  doubt*  And  it  t^s  adjudgci!^ 
that  the  remainder  was  good,  and  well  vefted*  ii  Mod.  1194 
Trin.  6  Ann.  B,  R.  Hard  wick  v  Gamball. 

15.  Dcvifc  to  his  daughter  for  lifgy  and  after  that  i9  A.  the 
eUcftfon  of  his  daughter  and  his  heirs,  and  for  default  of  fuch  heirs 
remainder  to  the  right  heirs  of  J,  S. — J.  S.  being  alive  when  the 
remainder  was  to  commence,  it  was  void  by  this  event  j  and 
(the  heirs  of  the  eldefl  fon)  comprehending  heirs  general,  ac« 
cording  to  the  legal  fenfe  of  the  words,  the  limitation  to  A^ 
And  his  heirs  was  a  fee-fxmple,  and  fo  the  remainder  to  the 
right  heirs  of  J.  S.  void  in  its  creation*  i  Salk.  238.  pL  17. 
Hill.  7  Annx.  C.  B.  Aumble  v.  Jones. 

(X)     CrofsRcinaindcrs. 


117 HERE  land  is  devifed  to  three  brethren  in  tail,  and 
that  oni  Aould  he  heir  to  the  other,  this  makes  crofi  rc- 


|l^o(e,  that      }^ 

Tifcthcfe  .     ,    thzt  OfUjhl 

words  (that  remainders*    Hob.  34.  cites  7  E.  6. 

tvery  one 

Jkail  be  heir  tt  the  other)  imply  a  remainder,  that  every  one  (hall  be  in  remainder  after  the  odtfr. 
Ex.  Done,  Sec  pi.  44.  cites  7  E.  6. 
fcc  a  Lev.  202.     Fortcficue  v.  Abbot. 


&  C.  cited 

Bridgm.  3. 
in  the  Cafe 
©f  Pell  V. 
j|rown« 


'  2.  A*  feifed  of  land,  and  having  5  ibns,  devifed  that  one  part 
Jbould  defcend  to  his  fon  and  heir,  and  the  other  2  parts  he  devifed 
to  his  4  younger  fins,  and  the  heirs  male  of  their  bodies  begotten ; 
and  if  they  all  dit  without  iffue  male  ot  their  bodies,  or  any  o(f 
their  bodies,  lawfully  begotten,  then  he  willed,  that  the  faii  t 
parts  Jbould  revert,  remain,  and  come  to  the  right  heirs  of  the  de» 
vifor  for  ever.  Afterwards  3  of  the  younger  brothers  died  nviihad 
iffue*  The  court  were  of  opinion,  that  the  furvivor  Ihall  have 
eflate  tail  in  the  whole  2  parts ;  and  fo  long  as  any  iiTue  male 
be  of  his  body,  no  part  of  the  laid  2  parts  ihall  revert  or  remain 
to  the  heirs ;  for  this  was  the  meaning  of  the  devifor  by  the 
words  of  the  wilL  JD.  303*  b.  pL  49.  Mich.  13  &  14  £li2« 
Anon, 

.  3.  A.  has  a  fon  and  two  daughters  B.  and  C.  by  3  feveral 
venters. — ^The  fon  died  leaving  2  daughters  M.  &  N. — A.  de- 
vifed lands  to  B.  and  her  heirs  for  ever,  and  other  lands  to  C 

and  her  heirs  for  ever  5    Uit  ifB,  dies  living  C CJhaS  then 

havt  B*s  part  to  her  and  her  heirs ;  and  if  C.  dies  before  16,  A 
Jbould  have  C  *s  part  in  fee  alfo  ;  and  if  both  J?,  and  C.  died  without 
i£ue  of  their  bodies,  then  his  fins  daughters  Jbould  have  tbelandsm 
C.  died  without  ifliie  after  her  age  of  i6.  Refolved,  that  the 
words  (if  B.  and  C.  died  without  ifTue  of  their  bodies)  did  not 
create,  by  implication,  crofs  remainders  in  tail  to  B.  and  C. 
whereby  B.  fhould  take  C's  part,  but  C.'s  part  fhould  go  to  the 
lieirs  at  law  M.  and  N.  according  to  the  limitation  of  the  will ; 
and  thofe  words  were  but  a  defignation  of  the  time  when  the  heirs  ai 

IffVf  Jbould  have  the  lands.    Note,  that  C.  dying  without  iffiie,  the 

hcJn 


lieirs  at  law  by  the  will  had  her  part  without  ftaying  till  the  other 
daughter  died  without  ifliic.  Per  Vaughan  Ch.  J.  Vaugh. 
267.  cites  D.  330.  b.  Clatch's  Cafe. 

4.  No  implication  will  make  a  crofs  remainder  where  there  is  [  4^^^  J 
a  fpecial  limitation  made  by  the  tcftator  himfelf.  Per  3  Juftices.  -^j  if  a  <lo- 
D.  331.  pi.  20.  Hill.   16  Eliz,  in  Clatch's  Cafe.  tm^fsM 

tail,  ard  iftke\  die  to  the  daughter;  if  one  dies  without  ilTue,  the  othef  (hall  Aol  have  his  part* 
and  ii  is  no  crofs  remainder,  though  one  is  heir  to  the  other,  becaufe  there  is  an  fxpre/s  efiaU^  and 
Chercfopr  it  (hall  not  be  taken  by  implication.     D.  326.  Marg.  cites  Pafch.  2  Jac. 

So  if  *  feoffment  is  made  to  the  ufepf  A.  ^  B,  in  tait;  and  if  they  hch  die  without  iffue^  the:  re« 
naindcr  toC.  there  fliaU  be  no  crofs  remainders  by  implication ;  but  otherwife  it  would  be  in  tht 
cafe  of  a  w:I1 ;  end  there  if  it  were  in  the  cafe  of  a  will,  the  aforefaid  difference  waji  taken  be<- 
cwixt a  devife  to  a  and  a  deviCe  to  3.  Freem.  Rep  484.  pit  663. in  the  Cafe  of  Holmes  v.  Wil- 
ls r,  cites  it  ai  the  opinion  of  the  Ld.  Lh.  J.  Hale  HiU.  15  Car.  B.  R.  in  the  ai^uing  of  the  Cafd 
of  Hughes  V.  Robinfon 

In  ejeflmcnt  upon  a  long  and  intricate  fpecial  verd id,  (the  Ch.  Tuft,  faid,  never  was  the  like 
in  Weftminiler-Hall]  ihefe  following  points  were  refolved  by  the  Court,  and  declared  by  Hale 
as  the  opinion  of  himfelf  and  the  reft  of  the  judges ;  ift,  that  where  one  covenants  ttjtandfeifed 
to  the  ufc  of  A.  &  B,  and  the  heirs  of  their  bod' es^  of  part  of  his  land;  and  if  they  die  ivitnmt  ijjue  of 
their  bodies,  then  that  itjkall  remain^  Scz.  and  of  another  part  of  his  land  to  the  ufe  ofC-  D,  and  £• 
mnd  the  heirs  of  their  bodtes;  and  if  they  die  without  ijfue  of  their  bodies,  then  to  remain^  &c* 
That  here  there  are  no  croCi  remainders  created  by  implication;  for  ihtrcfiall  *  never  beftuh  re* 
masndersupon  conflruSion  of  a  deed^  though  fometimes  there  are  in  cafe  of  a  will ;  and  cites  1  Roll. 
IS37.  tdly,  As  this  cafe  is  there  would  be  no  crofs  remainders  if  it  were  in  a  will  \  for  crofs  rem 
mutindersfiall  not  rife  +  between  3,  nnUfsthe  words  do  very  plainly  exprcfs  the  intent  of  the  deviior  to 
befo;  as  where  Bl.  Acre  is  devifcd  to  A.  Wh.  Acre  to  B.  and  Gr.  A:re  to  C.  and  if  they  die 
without  iCTue  of  their  bodies  vel  alterius  eorura,  then  to  remam ;  there  by  reafon  of  the  words 
(alterios  corum)  crofs  remainders  ftiall  be,  and  cites  Dyer  330.  but  otherwife  the^f  would  not ; 
and  cites  Gilicrt  v.  Witty  and  others,  a  Cro.  655.  And  in  this  cafe  though  fome  of  the 
iimitationi  are  between  Sr  there  ftiall  be  no  crofs  remainders  in  them ;  becaufe  there  are  othert 
between  3,  and  the  intent  ftiall  be  taken  to  be  the  fame  in  all*  i  Vent.  £44.  Mich.  24  Car, 
«.  B.  R.  Cole  V.  Levingfton. 

*  S.  P.  per  Southcote  J.  in  the  Cafe  of  Manning  v.  Andrews.— *-$.  F.  s  Show.  139.  in  the 
Cafe  of  Holmes  V.  Meynel. 

f  Crofs  remainders  will  not  arifetomore  than  a  by  implication,  8  Mod.  a6o.  Shaw  v.  Way.<-* 
Per  Raymond  J.  Raym.  45^.     Holmes  v.  Mcyael. 

5.  A.  feifed  of  copyhold  lands,  furrendered  them  to  the  ufe  8  ^  ^M- 
of  his  will,  and  devifcd  them  to  his  fons  fevcrally,  viz.  Black  acre  to  ^^^^^ 
B»  and  White  acre  to  C.  and  Green  acre  to  D,  and  if  B.C.  or  D.  the  fame  * 
live  to  2it  and  haveijue  of  their  bodies,  then  I  give  the  faid  lands  worda. 

ta  them  and  their  heirs^  in  manner  as  aforefaid,  to  give  and  fell  at 
their  pleafure  \  htft  if  one  of  them  dies  nvithout  iJfue  of  his  body, 
then  I  will  that  the  other  brothers  or  brother  have  his  Jharey  in 
manner  as  aforefaid  ;  and  if  all  die  without  iffucy  then  to  he  fold  by 
his  executor,  &c  and  the  money  to  be  given  to  the  poor.  D# 
died  within  age.  Agreed  by  all,  that  by  the  firil  words  B.  C. 
and  D.  had  eftates  for  their  lives  only;  but  afterwards  the 
juftices  refolved,  that  no  cftate  tail  is  created  by  the  will,  -but 
that  the  fee-fimple  is  fettled  in  them  when  they  come  to  their 
lewful  age,  and  have  ifTue ;  fo  as  the  refidue  of  the  devife  is  void. 
And  judgment  accordingly.  2  Le.  68.  pi.  92.  Trin.  27  Eliz. 
C.  B.  Brian  v.  Cawfen. 

6.  Devife  of  BL  acre  to  A*  the  cldeft  fon,  Gr.  acre  to  B.  and  Coldlb. 
Wh.  acre  to  C.  and  if  any  of  my  fons  die  without  iflue,  then  the  too.  pi  4. 

furwvarfball  he  each  othet^s  heir.    The  court  conceived,  that  the  ^if  q^^"*},, 
cftate  limited  in  remainder  to  the  fucyivor,  &c.  is  a  fee-4imple;  i^tx/of^t,* 

becauf<^ 
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«d  that  day  beCauic  of  thc  words  (each  other's  heir).  And  alfo  that  hoth  the 
to^rgack.  fttT^ivors  fliottld  not  have  thc  land ;  becaufe  contrary  to  thc 
li  was  held,  cxprcfs  words  of  the  deYife,  which  are  (the  furvivor  (hall  be  each 
^t  all  the  other's  heir)  in  the  iingular  number.  Lc.  i66.  pi.  230.  Mich. 
brothmtf/e  3©  &  3'  ^12,  C  B.  Himbleden  v.  Hambleden. 

jointcnants^  and  though  it  be  (furvivor]  ia  the  iingular  number,  yet  upon  the  whole  matter  it  i> 
CO  be  conflrucd  in  the  plural  number.     3  Le.  a6a  pi.  352.  Mich.  3s  tliz.  C.  B.  S.C.  —  S  C 

&  S.  P.  Cro.  E.  163.   pi.  7.  Mich.  31  &  3a  Eliz. 5avil.  93.    S  P    and  fecms  to  be  S.  C- 

But  Windham  J.  thought  that  the  eldcft  iurvivor  only  (hould  take.  Aadcrfon  Ch  J.  thoaj^ 
the  devife  void  for  the  uncertainty.  Periam  J.  thought  that  thc  a  furvivors  (hould  be  joiotcoaats, 
and  £0  thc  devile  prclerved.— —  It  waa  held,  that  the  furvivors  were  joioienants.  Off.  ij* 
S.C. 

I  430  ]  7*  A,  feifcd  of  Bl.  acre,  Gr.  acre,  and  Wh.  acre,  dcvifcd  all 
».C,Cto^.  2  to  his  wife  for  life,  and  then  Bl.  acre  to  B,  his  eldcft  fon,  Gr* 

tV\^  ^^^^  '^  ^-  ^'5  ^^  ^^^i  ^^^  ^^-  ^^^ *^  ^'  ^'5  youngcft  fon ;  and 
Mich.   39    jfiffiy  die^  his  part  Jbmll  remain  to  the  furvivors^  and  if  any  bave^ 

Ad^id  *  d'  ^''^  ^^  *5^^^^  ^^  ^^'^^'  *'^  ijfuejball  have  it.  C.  had  iiluc.  The 
«J>rdmgly  ^ifcdicd,  and  C«  died.  And  adjudged,  that  his  ifiuc  ihoiikl 
l»yPopham,  have  nothing.     Arg.  Bridg.  86.  cites  it  as  the  Cafe  of  Bacon  t. 

Clench,  and  JJiU. 
Fenner;but 

Cawdy  held,  that  he  fliould  have  eftate  Uil. Mo.  464.  pi.  656.  vS.  C.  fays,   that  C.  entered 

before  his  death,  and  that  he  had  only  an  eftate  for  lifr.  And  fays,  that  this  judgment  was  ate* 
vrmrds  rcvcrfcd  in  the  Exchequer- chamber  for  matter  of  pleading,  but  not  for  matter  of  law. 

isl^^^s^C^  8.  A  man  had  ifluc  syS/ix,  John,  Robert,  and  Richard,  and 
Adjudged'  devijeda  houfe  to  each^  viz.  one  to  John  and  his  heirs  for  ever, 
•ccordmgly,  another  to  Robert  and  his  heirs  for  ever,  and  a  3d  to  Richard 
'^^tlwl^^'*  and  his  heirs  for  ever;  provided  ^Xviixjs^  that  5/*  a// mj  3  children 
will  norcn-  ^^U  die  without  ijfue  oli  their  bodies  lawfully  begotten,  tfaatfi^r 
dure  a  crofs  all  my  f aid  mejfuagesjball  remain  and  be  to  Margery  my  vu'rfe  and 
^^fon  of  ^'^  h^rsfor  ever.  Two  ofthefons  Med  without ^e  J  and  adjudged 
theconfuGon  by  3  judges,  Dodcridgc,  Houghton,  and  Chamberlaine,  Sat 
which  will  there  fhould  be  no  crofs  remainders.  But  the  Ch.  Joft.  was  of 
s?c!'cii^  a  contrary  opinion.  Cro.  J.  655,  656.  pL  6.  HilL  20.  Jac  B.  R. 
by  Bridg-     Gilbert  v«  Witty  &  al. 

-  nan  Ch.  J. 
who  approved  of  the  judgment.    Cart.  17^  Hill.  18  ^  19  Car.  i.  C  B.  in  the  Cafe  of  Rvodil 
T.  Eeley. 

Two  crofs  remainders  may  well  ftand  together,  but  3  esnn^t  well  ftand  tegether ;  for  that  wwli 
niake  fuch  confufion  as  the  law  abhors ;  and  that  was  the  rcafon  of  the  judgment  in  the  Cafe  sf 
GiLBEKTV.  Witty,  which  Pemberton  Ch.  J.  faid  he  took  to  be  found  law.  a  Shov.  139. 
in  the  delivering  the  judgment  of  thc  court  in  the  Cafe  of  Holmes  v.  McyneU. 

Skin.  17.  9.  A.  devifed  to  his  2  daughters  and  their  heirs,  equally  to 

f^"s*c***  be  divided  between  them ;  and  if  they  die  without  iffiu^  then  he 

adjud«d  gi^es  all  bis  land  to  his  nephew  Francis  in  tail  male,  remainder 

accordingly  ovcr.     Raymond  J.  conceived,  that  Francis  fhall  take  nothini 

R«*48i.  ^^  '^^  ^^  ^^^^  without  iflue  5    and  judgment  according- 

£1.663.  '  Raym.  452,  Mich.  33  Car.  a.  B.  R.  Holmes  v.  McyneU. 
iicb.1680. 

Holm  as  v.  Willbt.  Adjomatur:  but  feems  to  be  iS.  C— —  S.C  cited,  and  it  isobftntd 
in  the  margin,  that  it  is  nt  faid,  if  either  of  them  die  without  iJpUj  &c.  8  Mod.  158.  ia  dieCifr 
•f  Shaw  Y.  W«y.<««-&.  C.  eked  Arg.  Gibb.  ig.    JBcCiuic  whcoevu  the  iifiic  daia  ibey  ^^ 
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Rm  as  heirt  to  their  vother,  which  cannot  he  till  «fter  their  mother's  dcccifei«  S  P.  ad- 

jod^d  accordinjrly,  though  the  words  were  if  *ny  die  without  ifluc.  4  Le  14.  3a  £liz.  in  C.& 
Anon.  S.  C.  cited  per  Raymond  Juft.     Ravm.  454. 

But  where  the  devife  was  to  his  %  dtnighters  and  their  ijfue,  and  in  default  of  fuch  iffue  to  J.  A 

they  have  a  jomt  eflate  for  life,  and  feveral  inheritancrs ;  and  if  one  dies  without  iifuc  the*-e  (hallbe 

no  crofs  rema  ndcrs,  but  her  moiety  (hall  g#  over  to  the  remainder  man  for  want  of  fuch  iflTue^  viz. 

luch  refor(^r;?  iflue.    Per  Ld.  Cowper.     Pafch.  1706.     a  Vern.  545.  pl>  494.  in  the  Cafe  of 

£ook  V    Cock. 

A  dcvifcd  his  land  to  his  ni:ces  £.  and  jf,  equally  to  he  divided  between  them  du  ipur  tfi^ir  joint 
ihes,  and  after  th^  decedfe  ofih'm  a,  then  to  the  heirs  of  J*],  died  in  the  life  of  n  This  was  ad- 
judged a  joinLrmncy:  ai»d  per  Holt  Ch.  J.  as  to  have  it  a  crofs  remainder  ir  15  ^n  ui^cward  f^.itof 
a  thine,  the  Cafe  of  Holmks  v.  Miynill  h?s  prevailed,  and  is  nat  ^t  to  '-  Uirrcd  now. 
And  Powell  J.  faid.  thai  mat  cafe  mvcr  w.-ni  d<jwu  with  hnr  ,  tnon -►>.  j.'f.  :i:t  J  n  a  •writ  of 
error;  and  he  had  h-ard  icarncd  people  fprtk  agairm  'U  Hull's  Rep.  j;:,  371.  falch.  6  Ann, 
TocXcrman  v.  Jeilcncs.  ' 

10.  The  teftator  having  2  fons  A.  and  B.  and  4  daughters 

E.  F.  G.  and  H.  devifed  his  cftatc  (being  in  lioufes)  thus,  viz. 

Igtvcy  fefr.  to  my  f Of  I  A  my  houfes  in  W.  and  if  he  dit^  then  I  give 

my  eftate  to  my  4  daughters  E.  F,  G.  and  H.jbaye  andjbare  alike  ; 

and  if  any  of  my  faid  daughters  die  before  marriagey  then  I  give  her 

§r  their  part  to  the  reftfurviving  \  and  if  all  my  fons  and  daughters 

£e  luithout  iffue^then  I  give  my  faid  houfes  /•  myjtfler  Anne  Vfzx^ 

HCTf  mnd  her  heirs.    A.  tntcttd  2Xid  died  without  ijjiie  \   afterwards 

JE.  Sedkavmg  afin^  the  leflbr  of  the  plaintiff.     In  this  cafe  the 

court  took  notice  of  the  cafe  of  GiLBERr'and  Witty,  and  faid 

that  in  that  cafe  the  eftate  was  limited  diftin£bly  to  3  fons,  but  [   43  ^   3 

in  this  it  is  otherwife ;  for  the  teftator  had  2  fons,  and  no  eftate 

was  limited  to  one  of  them  before^  then  he  fays,  if  all  my  fons 

and  daughters  die  without  iiliie,  then,  &c.  and  thus  the  cafes 

difier,  which  creates  the  difficulty ;   but  no  rcafon  can  be  given 

why  this  court  fhould  not  conflrue  wills  according  to  the  rules  of  tin 

iommon  lawy  where  an  eftate  by  implication  is  fo  incertain; 

for  when  men  are  fick,  and  yet  Have  a  difpofing  power  left, 

thqr  uiually  write  nonfenfe,   and  the  judges  muft  rack  their 

hrains  to  find  out  what  is  intended.     This  cannot  be  an  eftate 

tail  in  the  daughters,  and  therefore  the  heir  muft  come  in  for 

his   4th  part.      Judgment  for  the  plaintiff.      3   Mod.   107, 

Pafch.  2  Jac.  2.  in  B.  R.    i686.  in  the  Cafe  of  Hanchet  v. 

Thclwal. 

For  more  of  Renuunder  in  General,  See  IBMAit^  S(\Xitfi% 
ibCOtterp  Conmunii  Mt9f  and  other  Proper  Titles. 
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li  an  ancient        ' 
term  in  the 

law,  miidrif  —frw^^^am^mwm 

whtre  a  mam 
has  2  titles 
Co  lands  or 

^Z!^a'         (^)     Remitter  for  Infancy  [or  Coverture.] 

more  ancient 

title,  and  [  I ,  T  F  tenant  in  tail  Infecffs  his  tjftii  tvitbin  age  and  arranger y  and 
meri'u^e  A     ^'»cs,  thc  iffuc  is  remitted  though  the  cftatc  of  the 

tit/e;  and  if  ftsangcf  IS  defeated  thereby.    Contra  39  E.  3.  30.3 

hecomrsto 

the  land  by  a  latter  title,  yet  thc  law  \dll  adjudge  htm  in  by  force  of  the  elder  tiile;  bccanfe  ill 
eider  title  is  the  more  Jure  and  worthy  tide ;  artd  then  when  he  is  adjudged  in  by  force  of  Ins  elder  tkf%  it 
is  faid  a  remitter  m  mm ;  for  that  tne  law  does  admit  him  to  be  in  the  lands  by  t^  elder  and  knt 
title :  as  if  tenant  in  tail  discontinues  the  tail,  and  after  he  d'ffeijes  kit  dijcimtinueet  sad  (b  diet^fifd^ 
whereby  the  temments  dejcended  to  his  ijue  or  coufin,  inheriuble  by  force  of  the  tail ;  in  thitafei 
this  is  to  him  to  whom  tne  tenements  acfcend,  whc  has  right  by  force  of  the  tail,  a  rcminerio 
the  uil ;  becaufe  the  law  (hall  put  and  adjudge  him  to  be  in  by  force  of  the  tail,  which  if  hs 
elder  title  ;  for  if  be  fliould  be  in  by  force  ot  the  defcent,  then  the  difcontinuee  miglilhavea 
writ  of  entry  fur  diflfcifin  in  the  peragainft  him,  and  fliould  recover  the  icbciucxiu  and  his  d^ 
magrt,  &C.  But  inafmuch  as  he  is  m  hia  remitter  by  force  of  this  tail,  the  tide  and  wsxxAei 
Ihe  dtfcontinuee  is  qu  te  taken  away  and  defeated,  &c.     Litt.  8-  65^* 

Regularly  to  every  remitter  th(re  are  a  imcideius,  vis,  an  Muient  rqki  0Md  defm/aUi  ^/tUt  ff 
freehold  coming  together^    Co.  Litt.  348.  a. 

[2.  If  a  baron  makes  feaffinent  in  fee ^  andvAthin  age  rHsia 
eflate  to  him  and  his  wife  for  life,  he  fhall  be  remitted^  though  he 
had  b:£t  a  title  of  entry  for  his  nonage  \  becaufe  no  fbllj  can  be 
imputed  to  him  by  this  retaking^  being  an  infant.  41  £•  }• 
Remitter  ik  Iffue  thereupon.  19  £•  3.  Remitter  14.  Ad- 
judged. ] 

[3*  If  zfeme  makes  feoffment  to  2^  ttpon  condition  to  r^Anfeefher 

upon  requejty  and  after  takes  baron^  and  tbey  make  requejl^  and  wt 

refufesy  and  the  other  of  them  isfeeffs  them  of  the  ^uhue;  thoogh 

they  do  not  claim  to  be  in  of  their  Jirft  ejlate^  yet  the  fcoffincnt 

(hall  be  a  remitter  to  the  moiety  of  him  who  refuied,  for  which 

fhe  had  title  of  the  entry  thereinto  for  the  condition  broken  at 

[  432  ]  ^^^  ^^^^  ^^  ^^  acceptance  of  the  feoflfinent  j  and  no  folly  can 

be  imputed  to  a  feme  covert  for  the  acceptance  of  the  fieofiincnt. 

35  Affl  II.  Adjudged*  35  E.  3.     Remitter  17.] 

Br.  Remit-       4«  A  feme  feifed  took  baron  at  i^  years  of  age,  nvho  aliened  in^ 

tcr,  pi.  26.    mediately f  and  retook  to  them  in  tail  \  the  feme  died  tviihetit  ifftttm 

cites  s.  c.    'jL  he  ^^^^„  entered.    The  heir  of  the  feme  oufted  him,  and  he 

him  re-oufled;   and  the  heir  brought  affife,  and  recoTcred. 

.    The  reafon  feems  to  be ;  becaufe  the  feme  was  remitted  as  wcB 

for  coverture  as  for  nonage.     Br.  Entre  Cong.  pi.  73.  cites  3; 

Air.  12. 

5.  It  feems,  that  when  an  infant  makes  a  feoffment^  and  tit 
feoffee  gives  to  him  again  in  tail,  he  if  remitted  in  fee  by  reafon  of  the 

nonage.    Br.  Traverfe  per^  &c«  pi.  219.  cites  5  £•  4i  5* 

Ot  A^ 


t 

S.  An  if^anty  who  is  in  by  defcenty  and  a  feme  covert,  to 
whom  entry  is  faved  by  the  law,  if  a  Jlranger  be  remitted  by 
title  paramount  them,  their  entry  is  taken  away.  Br.  Entre 
Cong.  pi.  117.  cites  11  E.  4,  i,  2. 

7j.  If  the  dijfeifor  infeoffs  the  ijfue  of  the  diffeifee  within  age,  and 
after  the /othtT  dies  he  mall  have  is  age ;  and  the  reafon  feems 
to  be,  becaufe  the  infant  is  remitted..  Br.  Remitter,  pi.  37. 
cites  21  E.  4.  78.  Per  Choke  and  others. 

8.  An  infant  iJfue  in  taii,  who  enters  for  condition  broieny  made  pr.  Condi* 
h  ^^ father  when  in  fee  after  a  difcontiu'iance,  ihall  be  remitted  tion,  pL 
by  the  nonage.    Contrary  at  full  age.     Br.  Coverture,  pi.  45.  '3^  cUa 
cites  8  H.  7. 7.  ^  ^* 

9.  Where  tenant  in  tail  infeoffs  his  iJfue  within  age,  and  -  the 
right  of  the  entail  after  defends  to  .he  f^jfee^  whether  within  age 
or  of  age,  at  the  time  of  the  defcent ;  and  notwlthftanding  he> 
might  have  waived  the  eftate  gained  by  ihe  feof -nent  after  he 
was  of  full  age,  yet  fhall  he  be  remit  ed ;  becaufe  fuch  wa  v  :r 
would  have  been  to  his  lofs,  and  no  foity  could  be  im- 
puted to  him  when  he  took  the  eftate.  Litt  S.  660.  Hawk. 
Co.  Litt.  437. 

10.  Tenant  in  tail  infeaffledhis  heir  apparent  in  'he  tail  within  5*  »f  the 
age,  and  another  jointenant  in  fee,  and  the  tenant  in  tail  dies ;  ^it^^'l^^^ 
the  heir  in  ttal  is  in  his  remitter  as  to  the  one  nioietyy  and  as  to  the  death  ofte-^ 
other  moiety  he  is  put  to  his  writ  of  formedon,  &c.  Litt   "-"•' »» '•t' 

^•^^3.  fe.ff,rttO 

Ai  iju€  in  Uil,  being  within  age,  who  hu  a  right,  andfoafiran^er  infee^  and  make  live  -  tot/t 
iafoKi  in  name  of  both  \  theilfue  is  not  remitted  to  the  who&,  bu:  to  t^e  half;  for,  iii.  He  takes 
the  fee  fimpie,  and  after  the  remitter  it  wrought  by  operation  of  law,  and  therefore  can  remit 
him  but  to  a  moiety.    Co.  Litt.  350.  a. 

11.  But  if  tenant  in  tail  infeoff  his  heir  (^parent ^  the  heir  being  S.  P.  For 
^fiill  age  at  the  time,  and  dies  5  this  is  no  remitter  to  the  heir,  Jl^J^JJ^'i^. 
becaufe  it  was  his  folly,  that  being  of  full  age  he  would  take  fuch  fefion  »  di* 
feoffment,  &c.  but  fuch  folly  cannot  be  adjudged  in  the  heir  fi^^'^from 
being  witliin  age  at  the  time  of  the  feoffment,  &c.    Litt.  S.  ^ptopnetyf 

664.  theie,  if 

the  pr  priim 
iarj  re-obtains  the  right  of  poiTeflion  by  agreement^  he  muft  hold  it  under  fuch  agreement ;  for  ihe 
other  havins  the  right  of  poiTeflion,  and  transferring  it  to  ihe  prop^^ictary,  fach  propric:ary  muft 
Ukc  the  right  in  the  fame  manner  as  the  other  was  conveyed ;  for  it  is  his  own  folly  and  laches, 
that  he  would  contraft  about  fuch  right  of  poffeflion,  and  not  alTcrt  his  propriety  in  a  proper 
adion;  but  when  he  has  contra£ied  for  fuch  right  of  polTcifion,  and  fuch  right  of  poncfTion  it 
ttinsferred,  he  muft  keep  to  the  terms  of  the  bargain^  and  he  Uates  all  the  right  in  thtfeofor  he  has 
tet  contraffed/or.     G .  Treat,  of  Ten.  121,122. 

12.  If  a  woman  feifed  in  fee  takes  hufhand,  who  aliens  to  another  If  tenant  ia 
in  fee,  the  alienee  lets  the  fame  land  to  the  hifhand  and  wife  for  "i,*iff^^ 
their  two  lives,  faving  the  reverfton  to  the  Icjfor  and  his  heirs :  the   be  ng  witS- 
wife  is  in  her  remitter,  and  Ihe  is  feifed  in  fa6t  in  her  demefne  jj?  *«?»  ^^ 
as  of  fee,  as  fhe  was  before  ;  becaufe  the  taking  back  cf  ihe  efiaie  {^"^l^^  ' 

fballbe  adjudged  m  law  the  aEl  of  the  hufband,  and  not  of  the  wifej  r    -^^    t 
fo  no  folly  can  be  adjudged  in  her  being  covert.     And  in  this  ^  ^^^   ^ 

hi  z  cafe 
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dies,  this  is  cafe  the  leflbr  has  nothing  in  the  rcvcrlion,  (or  that  thc'wili  ^ 
to'r™'Xc   ^^^^  *°  fee,  &c.    Litt.  S.  666. 

rcrrntly,  \ 

y  the  death  of  tenant  in  tail,  though  fome  have  thought  the  contrary.    €o.  Xitt.  3^1.  b. 


I 


13.  Soil  would  be,  though  the  Itafc  hoi  been  by  indifiture^  or}jf 
grant  and  render  in  a  fine.  Hawk.  Co.  Litt.  442. 
^h^?r^*^  14.  If  the  hitjband  d:f continues  the  land  ofthewfe^  and  «w  fc^ 
grremcnt  J^^^fi^y  a^d  the  difcontinuee  leafes  the  land  to  the  nvifefirberhfe^ 
(hall not de-  and  delivers  to  her  feiftn,  and  after  the  hujhand  conus\a£iL^  asd 
vcft  the  re-  agrees  thereto,  Ihc  is  remitted ;  and  yet  if  fhc  had  been  folc  tf 
Brc3ufethe  the  time  of  the  feafe  made  to  her,- this  fiiould  not  be  to beri 
fta*c  made  remitter^  but  being  covert  baron  at  the  time  of  the  Icafe,  and 
^j^  **^^'  ^*^^y  "Mkde  unto  her,  this  was  a  remitter  to  her,  becauje  a  feme 
"WToughtthe  <^overt  fhaU  be  adjudged  as  an  infant  whhin  age  in  fuch  cale,  &c 
remitter  it  Qiisere  in  this  cafe,  if  the  hufband  when  he  comes  back,  will 
aS' tifoii  «^i%rce  to  the  leafe  and  livery  of  feiiin  made  to  hb  wife  in  Wf 
defeated;     abf;:nce;  if  this  fhould  ouft  his  wife  of  her  remitter^  or  not,  &c 

and  there-     Litt.  S.  677. 
fore  no  dif- 

agreement  of  the  hufhand  can  diveft  the  ftate  gained  bv  the  lafc,  which  ly  eke  roMticr  «» 
de\'c(lrd  Hefore.  sdly*  For  that  the  law  having  once  reftoved  her  ancient  and  betle>  figh:,  »iD 
not  fu^er  the  diragrecment  of  the  hufband  to  dcveft  it  out  of  her,  and  to  revive  the  difcooO' 
Duanrc,  and  res'cft  the  wrongful  eflate  in  the  difcontinuee.  sdly.  For  that  remitters  tending  M 
the  advancement  of  ancient  rights,  are  favoured  in  law.  Co.  tkx.  3561.  b.  957.  a.— —So  it  is  Isr 
the  fame  caufes  if  the  vnfc  furvive  her  hu(band|  (he  cannot  claim  in  by  the  porchaie  ande  danat 
the  coverture,  bui  the  law  adjudges  her  in  in  her  better  right.  But  if  both  elbtesbe  waivable,  thsfs 
albeit  the  wife,  prima  facie,  is  remitted,  yet  after  the  deceafe  of  her  hufband  (be  may  dcdwhka 
of  the  eftates  (he  will ;  as  if  landt  be  given  to  the  bufliand  and  wife*  and  their  heirs,  the  bat* 
band  makes  a  feoffment  in  fee,  the  feoffee  gives  the  land  to  the  huiband  and  wife*  and  the  bna 
of  their  two  bodies,  the  hufband  dies,  in  this  caCe  the  wife  may  eleft  which  of  the  ct^usfte 
will ;  for  both  elUtes  are  waivable,  and  her  time  of  ele^ion  and  power  of  waver  accrued  10  iier 
fkxfk  after  the  deceaiie  of  her  huiband.    Co.  Litt.  357.  a. 

Albeit  there  i  j.  If  the  hujhand  at/continues  the  land  of  his  wfty  and  cfter 
Inour  b^Si  ^^^^^  ^^^^  *^  eftate  to  hint  and  his  mfe,  and  a  3^/  ferjon  for  term 
to  the  con-  of  their  lives,  or  in  fee,  this  is  no  remitter  to  the  wife;  Ymt2st$ 
*i?T  ^'  *  moietyy  and  for  the  other  moiety,  (he  muft  after  the  death  of 
laLn  M      ^^^  huiband  fue  the  writ  of  Cui  m  Vita.    Litt.  S.  676. 

Littleton  here  holds  it.     Co.  Litt.  356.  b.  "  Bacon  the  ku/Und^  was  ftijed  h  the  ri^^ff 

kis  VL»fcfor  the  term  of  the  ///>  of  the  wi/ei  they  hotk  fmtmdcredi  and  is^k  Mck  the  lands  (•  them 
mnd*  th:ra  prrjhn  \  and  it  was  holden,  that  the  wife  was  not  prefently  remitted,  bnt  after  the 
dieath  of  her  hufi>and  (he  might  difagree  to  the  eiUte.  3  Le.  93,  94.  pi.  134.  Mich.  s6  £lii.n 
C.  B.  dted  per  Periam  J.  as  Sidenham's  Cafe. 

Here  are  to  16,  If  the  hii/baudhzd.  dif continued  the  wf^sland^  andtaheu  laA 
afl^Th^t*^ '  an  eftate  to  himfelffor  life,  remainder  to  his  wife  for  7^;  this  had 
remainder  been  no  remitter  to  her  during  the  hujhanfs  life^  becaufe  irtiik  be 
expeaant     lived  Ihe  had  no  freehold.     Lht.  S.  680.      Hawk.  C  L. 

upon  an 

eftate  for        453* 

life,  worW  no  remitter  but  when  it  falls  in  polTeflion ;  for  before  this  time  he  can  have  ao 

and  no  fre  hold  is  in  him.     2dly.  Though  the  woman  might  waive  the  remainder,  yet  I 

fhe  is  prefently  by  ihe  death  of  the  hufband  tenant  to  the  praecipe,  it  is  withiA  the  raleof 

ter,  and  htt  power  of  tuaiver  is  not  mater ioL     sdly.  That  a  freehold  in  law  bcitt  caftopaaile 

woman  by  a3  of  law,  without  any  thing  done  or  aifentcd  to  by  her,  doth  remit  IcTy  jitk^ 

be  then  lok|  and  of  fall  age.    Co.  Litu  358.  b» 

17.  Art 


f  7»  B$tt  t^on  his  death  the  fireehold  in  law,  caft  on  her  againft 
Iher  will^  had  been  a  remitter ;  (and  yet  no  affife  lies  for  one 
that  is  oufted  of  a  freehold  in  law^  for  there  is  none  againft 
•whom  ihe  could  bring  her  a£tion,  and  ihe  was  tenant  to  the 
praecipe;  nor  did  her  power  to  waive  fuch  eftate  prevent  the 
remitter,  though  ihe  was  fole,  and  of  age  at  the  time  when  the 
freehold  was  caft  on  her.    Litt.  S.  68i .  Hawk.  C  .  L.  453. 

1 8.  h.feifti  of  lands  in  right  of  his  nvife^  for  the  life  of  his  ivife^  C   474   1 
snakes  feojffpienf  in feey  to  tl^tfe  of  ihe Jaid  wife  f(^  hii  life^     It  was 

held  that  ihe  is  remitted ;  and  it  is  not  like  Amy  Townfend's 
Cafe.  I  &  2  P.  &  M.  PL  C.  111-  For  in  that  cafe  the  en  ry 
€»f  the  wife  was  not  lawful,  becaufe  fhe  wa^  tenant  in  tail>  which 
eftate  was  difcontinued  by  the  feoffment  of  her  hufband.  3  Le. 
93*  pL  134.  Mich*  a6  Eliz.  C.  B.  Auon. 

19.  If  a  man  enfeoffs  an  infant  or  feme  covert  {that  has  right  of 
propriety)  for  Itfej  tor  years  or  on  condition^  they  are  remitted  to 
itheir  ancient  right,  and  all  fuch  conditions  vanijh  \  for  to  a  feme 
covert,  or  infant,  no  folly  or  laches  can  be  imputedy  nor  can  their 
a^  turn  to  their  prejudice  \  fo  that  when  they  have  acquired  the 
right  of  pofleffion,  they  are  reftored  to  their  ancient  right  of 
propriety;  and  being  not  capable  of  contrading,  the  terms  and 
conditions  of  the  feoffment  do  not  bind  them.  But  ifrhty  were 
of  full  age  J  or  £Jcovert^  then  they  leave  in  ike  feoffor  all  ihe  righi  of 
foffef/loft,  that  is  not  transfer  ted  to  ihem  by  the  contraBy  and  muft 
hold  the  right  in  the  manner  transferred  to  them ;  for  fince 
^ey  have  no  right  of  pofleilion  but  from  their  bargain,  it  is  fit 
that  they  ihould  hold  according  to  fuch  their  contraA ;  but  in 
^he  otho*  cafe,  it  was  the  folly  of  fuch  parties  to  transfer  the 
right  of  pofleffion  to  fuch  inAints  as  were  the  proprietors,  to 
liinder  thom  from  their  afiion.    C.  Treat  of  Ten.  1 23,  1 24. 

(B)     In  what  Cafes  a  Man  (hall  be  Remitted 
againft  the  Statute  of  27  H,  8. 

[l-   iF  tenasit  in  tail  makes  feefftnent  to  the  ufe  of  himfelf  and  his  R«H.  Rq>. 
'*'  beirs^  and  dies;  though  he  himfelf  was  not  remitted  by  j^'^'p' 
the  ftatute,  yet  his  iffue  ihall  be  remitted  \    for  theflatuie  does  not  Pcr  coke 
fisreSt  tbepoffejjfon  upon  the  defcent^  but  only  upon  him  upon  tvhom  ihe  <-'h.  J.  and 
^^  attachment  of  the  ufe  is.    M.  13  Ja.  B,  R.  between  Bridgman  *tj"c^ 
and  Cbarleton*    Per  Curiam  agreed.]  and  the 

counliel  at 
(be  liar.  S.  P.  Le.  91..  in  Cafe  M  (he  £arl  of  Anmdcl  v.  Dacica.'"        Sid»63.  ^  '•  ia 

C^  of  Jooet  y.  Philpou 

[2.  Ifteffant  in  tail  makes  feoffment  infee^  to  the  ufe  of  himfelf  s.  C.  ad. 
Ur  Ufe^  the  remainder  to  B.  for  years^  znAfays  nothing  if  the   e-  ^l^^l^'    g 
%ffrJ$onj  and  after  J/V/y  by  which  the  reverfion  defcend*?  to  the  Hill.  8^;-.. 
ifine  in  tail ;  the  iflue  is  remitted,  and  fhaii  r^void  the  Icaic  for  »« t'^   - 
jcar^i  inafinuch  as  he  has  the  reverfion  by  defcent.    M.  18  ja    au^  i\,i. 

LI  3  in 
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r—  -^^  n  •  in  the  Exche<{aer.    /  djudg-^d  per  Curiam  between  WenNmA 

•Fol.4«o.    and  Stanley.'] 

field  Ch.  B  faid  that  the  iiTuc  of  the  feoflfor  it  remitted  without  entry,  notwilhflanding  the  kafef 
becaufe  it  ij  not  m  pofleflion,  but  a  Icife  in  remainder. 

Since  Lit-  3-  If  the  ijfue  •!«  tally  infeoffed  hy  his  father^  grants  a  tuAv 

andaft^thc  ^^^^^^^  out  of  the  land,  and  then  the  right  if  the  tail  defcends  to 
Statute  2  7  him,  he  fhall  hold  the  land  difcharged  ;  for  the  ilace  which  he 
H.  s  eap  had  when  he  made  the  erant,  is  utterly  defeated.  Litt.  S.  66o. 
in tu  Imaiu  Hawk.  Co.  Litt.  437.  . 

a  feoffment  .n  fee  to  theufe  of  his  ijue^  being  viithtn  age,  and  his  heirs,  and  dies,  and  the  rr^kt^ 
the  ellate  tail  dfcendfto  the  iffu:%Dcitif^  wu/iin  age,  yet  he  \s  not  remitted,  becaufe  ihc  ftatute  exe- 
cuted the  pofTclBon  in  fuch  plight,  manner  ana  form  as  ihe  ufe  was  l<ioiic  ',  ct  lie  de  luniLbai, 
ibaa  there  iia  great  change  bf  rcraiiters  fmce  Littirton  wrote.     Co.  Litt.  348.  b. 

But  if  the  iffuexn  tail  in  that  cafe  w.v^x  ihi  pofjcgun^  andhings  aformfiun  :n  the  defcender,  nt 
recovers  againjf  the  feoffees  t  he  (hall  thereby  be  remiitcd  to  the  eftateiail ;  other  uifc  the  laocinuf 
be  foincurpb«*rrd.  aa  the  ilTue  in  tail  (hould  be  at  a  great  inconvenience  ;  but  if  noforaeim  he 
brought^  and  *that  ijfue  dtes^  his  ifTuc  (ball  b"  remittee' /bccaufc  a  ilate  in  fce-limpk  at  thccoia- 
tnon  law  dcfccnded  unto  him.    Co.  Litt  348.  b.        *  [    435    ] 

^^'u  sF'  ^*  ^  tenant  in  tail  had  made  feoffment  to  his  ufe  in  fee ^  before  the 

l\utc]'J^^*^^  fnfi^  "^^c  ^^^^  ^7  M'  ^-  ^^  ^^^^  ^fi^^  the  faid Jlattae,  bis 
S.  C.  cited  heir  laithin  age^  and  after  thejlatute  is  made  before  the  full  age  ^  tie 
D.54-^'Pl-  heir^  by  which  the  heir  is  in  by  the  ftatute,  befiould  not  he  n- 
**'  mittedby  this*     Contrp  of  dtfccnt  Jince  thejlatutey  for  this  fhall 

make  a  remitter.     Br*  Reihitter^  pi.  49.  cites  34  H.  8*   Per 

Cur. 

5.  Tenant  in  tail  before  27  H.  8.  made  a  ferment  to  the  ufe  of 
his  ivifefor  life^  remainder  to  his  fon  and  heir  in  fee*     Then  the 

Jiatute  is  made^  the  hti/bandand  wife  die ;  the  fon  enters^  it  feems 
he  is  not  remitted ;  for  the  fbitute  makes  the  pofleQion  in  him 
as  the  ufe  was;  befjre^  and  this  was  of  fee^mple.  But  hts  iffue 
fhall  be  remitted.    D.  54.  pi.  21.  Mich.  34  H.  8«  Anon. 

6.  H.  8.  gave  land  to  A,  and  M.  his  wife^  and  to  the  heirs  ^ 
A%  who  made  a  feoffment  to  the  ufe  of  himfelf  and  his  mfefar  tfe^ 
and  after  their  deceafe  to  the  ufe  of  their  youngeft  fon  for  hfe^  and 
after  his  deceafe  to  the  ufe  of  himfelf  and  his  heirs*  A.  died,  lus 
heir  unthin  age;  the  woman  held  in  claiming  her  ancient  eftate. 
She  is  remitted,  and  the  3d  part  fhall  not  be  in  ward  \  ksAe 
wife  had  eleBion  to  be  in  according  to  the  Jfatute  of  27  if.  8.  ^  if 
the  flatute  Qf22H.  8.  inafmuch  as  her  entry  was  therdiy  cod* 
geable.  D.  191  •  b.  pi.  22.  Mich.  2  &  3  £Liz.  Uawticj's 
Cafe. 

7  If  difcontinuee  of  eftate  tail  enfeoffs  the  iffue  within  age,  and 
tenant  in  tail  dies,  the  IfTue  fhall  be  remitted  in  an  inflant;  but 
this  is  not  defcent  of  the  tail  within  the  flatute.  Agreed  by  the 
jui^ices.  Mo.  25$.  pi  401.  Mich.  29  &  30  Eliz.  in  the  Cafe 
of  Butler  v.  Baker. 

8.  A.  tenant  in  tail  makes  a  feoffment  in  fee,  to  the  ufe  of  Um^ 
for  h-i  I  fey  the  remainder  in  tail  to  his  eldeftfon^  wfth  divers  Vip- 
mainders  over  j  with  zprovijb,  that  if  any  of  the  entaUees  doonf^ 
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to  ifitemipt  the  coturie  of  any  entail  limited  by  the  faid  convey- 
ance, then  tbiufe  limited  to  fuch  ^rtonjhould  ceafsy  and  go  to  him 
mfho  next  is  inberitabUy  and  afterwards,  A.  dies^  his  eldeftfon  to 
whom  the  ufe  in  tail  was  ift  limited  enters^  and  does  an  ail  againjf 
tbefiud  provifof  and  yet  held  himfelf  in  and  made  leafcs ;  the 
leflees  enter,  the  leffi>r  dies  feifed^  his  heir  being  within  age,  and 
in  ward  to  the  qneen ;  it  was  holden  by  Shuttleworth  Serjeant, 
Yelverton^  Godfrey,  Owen  and  Coke,  who  were  of  council 
with  the  heirs  general  of  the  defendant,  that  here  is  a  remitter*, 
for  by  this  aA  againft  the  provife,  the  ufe,  and  fo  the  poflef- 
fion  does  acoue  to  the  infswt  fon  of  him  to  whom  the  ufe  in 
tail  was  limited  by  the  tenant  in  tail ;  then  when  the  tenant  in 
tail,  after  his  faid  feoffment  holds  himfelf  in,  this  is  a  diffeifin; 
for  a  tenancy  by  fiifferance  cannot  be  after  the  cefTer  of  an  eflate 
of  inheritance,  but  admit  that  he  be  but  a  tenant  at  fufferance,  yet 
when  he  makes  leafes  for  years  the  fame  is  clearly  a  diiTeifin, 
and  then  upon  the  whole  matter  a  remitter,  and  although  the  in^ 
fant  takes  by  thejlatute,  jet  the  right  of  the  tail  defcetiding  to  him  af. 
terwards  by  the  dtath  of  his  father  does  remit  him»  i  Lc,  91,  pi. 
XI 7.  Mich*  29  &  30  £liz.  At  Serjeant's  Inn.  The  Earl  of 
Arundel  v.  Ld.  Dacres. 

.5^  ^  if  tenant  in  tail  snakes  a  feoffment  in  fee  to  the  ufe  of  himfelf 
far  life,  the  remainder  in  tail  to  his  eldefi  fon  inheritable  to  thefirfl 
tntmly  notwithftanding  that  the  eldeft  fon  takes  his  remainder 
by  the  ftatute,  and  lo  is  in  by  force  thereof,  yet  when  by  the 
death  of  his  father  the  right  of  the  entail  defcends  to  him,  he 
js  remitted,  i  Le.  91.  Mich.  29  &  30  Eliz.  at  Serjeant's  Inn. 
Tbe  Earl  of  Amndd  ▼.  Ld.  Dacres. 

10.  A  grandfather  tenant  in  tail,  before  the  ftatute  of  27  ff.  8.  a.  tenant  in 
tnmde  a  feoffment  to  the  ufe  of  himfelf  for  life,  the  remainder  to  a  tail  made  a 
granger  in  tail,  the  remainaer  to  the  right  heirs  of  the  grandfather ;  •^^'"3^'^'^ 
the  grandfather  died,  the  father  died  before  theffatute,  after  thefla-^  ihcd/y.  5. 
tuU  ^tutjtranger  diesfeifed  of  an  eftate  tail  executed  by  the  ftatute  ^adeagjft 
withotit  iffue,  hiswifi  being  with  child-,  the  fon  entered  as  right  E   43^  3 
heir  of  the  grandfather;    afterwards  the  iffue  in  ventre,  &c.  is  «  ^^^^^^w. 
bom.  Quaere  if  the  fon  beremitted,  he  bemg  the  nrft  m  whom  dtr  to  b, 
any  remamder  in  pofieffion  vefted  by  the  ftatute,  and  this  is  of  (eldefi  fin  of 
a  fee-fimple,  in  which  eftate  he  muft  neceffarily  be  deemed  in,  f^lhe^fa 
wherefore,  &c.  D.  129.  pi.  63.  HilL  2  &  3  Ft  &  M.  Bonvil  v.  e'^taU)  in 
Payn.  M    7- ^• 

'  .  ^  ated  without 

iji^t  ^i^  wife privimint  enjeixt  of  •  (on.    B.  entered  the  ifTue  of  W.  R<  if  bora  and  entered  upon 
(ha,  and  Dronght  sifife,  but  not  maintainable.    D.  tag.  Marg.  pi.  63.  cites   PJowd.  Quae. 

A,  tenant  in  tail  general^  before  thtfiatute  87  H.  8.  made  a  feoffment  in  fee  to  the  ufe  of  himfelf 
lor  life,  remainder  to  the  ufe  of  B.  his  heir  apparent,  and  the  heirs  ma/es  of  his  bod\\ 
and  for  want  of  fuch  iff»e  to  C  in  tail  with  fcveral  remainders  over,  Remain<1rr  to  the  right  hcira 
ci  Km  After  A.'s  death  thefiaiute  was  nuuUt  hy  which  B.  the  firft  in  remainder  isfeifed^  and  dicd^ 
ieatdng  iUue  only  one  daughter ;  the  qutftion  wafi  if  C  might  enter,  and  that  depended  wholly 
noo  another  4^acftion,  (vizj  whether  B.  who  waa  inheritable  to  the  old  entail,  and  in  remainder 
of  the  new  entail,  and  in  poiteflion  by  the  execntton  of  the  iUtute,  was  remitted  or  not  ?  It  feem^ 
he  jf^  not*  and  fo  waa  the  opinion  of  the  jufticea  of  aflife ;  for  the  plaintiff  recovered  judgment 
Hlpon  Ail  patter  found.    P.  77,  b.  pi.  39.  Mich.  6£.  &  Rayner  v.  lUyner. 

J4 1  4  II.  Saron 


X. 


43^  ]Bemft^. 

Sid.  63.  pi,  1 1 ,  Saron  and  feme  tenants  inj^cial  tail  of  the  pro^ifion  of  the 
aiiudged.  ^^^^n,  tetnainderto  the  heirs  of  the  baron  \  they  have  2  foiis,  and 
icidkc  feoffment  in  fee  to  themielves  for  life,  remainder  to  the  ad 
fon  in  fee.  Baron  dies ;  the  wife  enters  and  enfeoffs  the  id  foo 
in  fee.  The  wife^  upon  her  baron's  death  is  remitted } .  for 
though  /lie  comes  in  by  the  ftatute  by  way  of  nfe,  (he  ciimot 
be  remitted  .by  the  limitation  of  ufe  by  the  ftatute  according  to 
Townfend's  Cafe,  PI.  C.  yet  her  entry  being  lawful,  flic  is  re- 
mitted by  her  entry,  and  then  if  this  2d  feoffment  by  her  mako 
a  difcontinuance,  the  entry  of  the  firft  fon  was  lawful  as  for  t 
forfeitmre  by  the  ftatute  of  1 1  H.  7.  and  if  it  was  not  a  difcon- 
tinuance (^s  they  held  it  was  not,  being  made  to  him  who  had 
the  reverfton  in  fee  by  the  firft  feoffment)  nor  fbrfeited^  then 
the  entry  of  the  eldeft  fon  is  lawful,  as  heir  to  the  firft  entaili 
the  firft  difcontinuance  being  purged  by  the  remitter  of  the  fiemCi 
fo  that  either  way  the  entry  of  the  firft  fon  was  lawful  Lev. 
49.  Mich.  13  Car.  2.  B.  R.  Jones  ▼•  Fhilpot. 

(C)     In  what  Cafes  a  Man  (hall  not  be  Remitted 

for  Collateral  Refpedt.     For  Covin. 

Br.  RfemU-  [i,  ^Y  z  man  who  has  right ofaBion  to  certain  land  cm^e  amtlee 
dtcs^S.  C.  '^  ^ff^f^  ^*^  tenant  to  the  intent  and  of  covin  to  recaver  it 

Jenk.  46.  fom  himy  ana  he  recovers  H  from  him  accordingly  by  aBion  tried^ 
l^'c^  *^if^  y^  ^^  **^^  ^^^  ^  remitted  to  his  ancient  right  by  reafon  oif  the 
faytit'i..    ^^"^'^^^    4iAa'.  28.  adjudged.] 

rcfolvcd  by  all  the  fages  in  parliainent,  that  this  covin  makci  htm  a  diflcilTar  of  hit  gwaML 

tHurJd'Jh^  2.  Affife  againfi  N.  and  M.  where  M.  is  tenant^  and  ^  li- 
U,  'rflJsij:.  f^ff^d  N.  fending  the  writ,  and  brought Jormedon  again/l hint,  md 
j€$u^  and  M  <  ecovered  upon  elder  pft,  and  pleaded  this,  and  the  tftaU  rf  the 
/^  ^"^*i  Pi^ntiff  mefne,  &c.     lt\^agpod  plea  that  M.  n^ed  N.  pen£ag 


•nd  To  fee  them,  and  recovtred^  And  the  plaintiff'  in  the  affile  recovered* 
A^Lnot*     ^-  Remitter,  pL  22.  cites  25  AC  i. 

»ake  a  remitter.    Ibid. 

^Mkli^'U  3'  Ten/rnt  in  tail  by  ^ne  aliened  in  fie  with  warranty,  aniAi% 
V  ^i9n['  ^''^  ff'^  ^^'  ^^  "S^y  ^^^  7*  ^*  oujled  the  aliini€,and  camjedibeitfM 
and  mait  A^  to  bi'ingfcire  facias  againfi  him  upon  the  fine,  and  recovered ;  and 
^ythTu  *^.^^s  held  by  fome,  that  the  infant  was  remitted,  by  reafimof 
uMMi  agafnfl  t^c  nonage,  notwithftanding  the  covin,  and  the  alioAation  tm 
[  437  J  ^'^^  warranty,  and  aflets  descended.  Br<y>ke  fays,  tamen 
^M  A,  quxr^:,  for  the  book  is  not  much  to  the  purpoie  thcreot  Bt^ 
jM^^lr^kt  Remitter,  pi.  44,  cites  27  Aff.  74. 

B3i9n,  and  i^tttnarit  conf.Jtd  the  aHion^  and  the  court  would  nol  |pve  jndgmeiit  b|ffifci^ 
the  c«viik    Quod  oou \  dr.  Kcxiuucr,pl.  47, ciicfthc  ^^ittca  bo(»k,  of  19  £.  ^ 
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J^.  Tenant  in  tail  £feontinued  infee^  and  diedy  and  B.  by.  covin  J^b^  t^s* 
fnUredto  the  intent  to  iitfeeff  the  heir  within  agCy  and  after  he  iVi-  s'c^hat' 
fi^ed  the  heir  in  tail  within  age,  which  heir  was  not  of  covin,  &Cr  the  Ufantif 
and  yet  by  $  juftkes  this  is  no  remitter^  becaufe  he  who  is  in  by  ""^  remit- 
him'who  did  the  covin,  (hall  be  in  the  feme  plight  as  hewho  did  J^i^^^ 
the  covin;  but  Engelf^  and  Portington  contra.  Quaere;  for  it  thing  of  tU 
fcems  that  it  is  a  clear  remitter.    Br.  Remitter,  pi.  i.  pitss  10  <:<^^>>/  hr 

xiQ  ♦'^'^   all    the 

P-  »•  M^  jwiKtof 

Engl  «nd.     ■  PI.  C,  51 .  Arg.  cite*  S.  C.  But  if  tht  fim  pr^curu  Qthcn  to  diflietfe  tht 

liifcontinuee  and  infeoff  him  (he  tfa«i  being  taithin  age)  he  fluU  not  be  remitted;  bepaufe  tbit  diU 
fckim  is  a  tort,  which  commences  by  the  infant  bi.:.fel£.  Arg.  a.  And.  39.  pU  a^,  in  the  Cfif 
Ol  Bannciker  t.  Truflel.  ' 

5.  A.  feoffment  within  the  fiatute  of  \R.i.  9.  will  not  make  a 
^emitter  in  prejudice  of  a  3d  perfon,  as  it  feems.  Br.  Feoffinent 
pl.  19. 

6    If  the  hufhand  difcontinues  the  lands  of  bis  wife,  and  the  £f-  *  ^^* 
fontinuee  is  dlffeifid,  and  after  the  diffeifor  ieafes  the  fame  lands  to  the  p?°qS,'^ 
hu/hand  and  wife  for  term  of  /«/>,  this  is  a  remitter  to  his  wife.  s.  p.  Aij. 
•  But  if  the  hujband  and  his  wife  was  of  covin  and  confent  that  *,^"^J?* 
jbedtffe'iftnfionld  he  made,  then  it  is  no  remitter  to  his  wife,  be-  £  Vwitrlr 
paufe  ihe  is  diireiforefs  ^    hit  if  the  hufhand  was  of  covin,  and  true  that  a 
confent  to  the  diiTeifin,  and  not  the  wife,  then  fuch  leafe  made  to  **^**  ^?]^ 
the  wife  is  a  remitter,  for  that  no  ddEiult  was  in  the  wife.  Litt.  aiffeiibfeir 

S*  678.  byhercoaw 

mandment 
pr  procurement  precedent,  nor  by  her  aflent  or  agreement  fobfequent,  but  by  her  a£lual  cntry^' 
ar  proper  ad  (he  may  be  a  difTeiforefs ;  and  therefore  fome  do  bold  that  Littleton  muft  be  in* 
tended,  that  the  huihand  and  wife  were  prefent  when  the  difleidn  was  done;  and  othera  do 
koldthat  Littleton  it  good  law,  albeit  (he  was  abfmt;  for  that  if  her  procurement  or  agreement 
|>e  to  do  a  wrong,  to  caufc  a  remitter  unto  her,  in  this  fpecial  cafe  (he  (hall  fail  of  her  end,  and 
^emitted  (he  (hall  not  be,  but  in  this  fpecial  cafe  (he  (hall  be  holden  as  a  diffeiforefs  by  her  oovift 
,  and  confent  quatenus  to  hinder  the  remitter;  and  here  it  appears,  that  albeit  the  huloandbc  of 
covm  and  confent,  &c.  yei  if  the  wife  wai  not  alio,  0ie  ftiaU  be  remitted  becaufe  there  waa  am 
^dault  in  her.     Co.  Litt.  357-  b. 

Co.  Litt.  35.  fays,  thai  in  this  cafe  the  covin  (hall  fufTocate  the  wife's  right  whid)  appertaaiic4 
t0  ber,  and  fo  the  wrongful  manner  (hall  avoid  the  matter  which  is  lawful. 

7«  ji.  andB*  jointenants  are  intitled  to  a  realaBion  agmnfi  the  heir 
afihit  diffeifor*  A*  caufedthe  heir  to  he  diffeifed,  againfl  whom  A, 
jftndB  recover,  and  fue  execution  B,  is  remitted,  for  that  he  was 
joiot  party  to  the  covin,  and  fhall  hold  in  common  with  A.  but  * 

A.  is  not  remittedj  for  the  reaibo  that  Littleton  here  ihews, 
<po.Litt.a57.  b. 

(P)      Remitter  by  Defcent.    Difcontinuance  of 

Other  Anccfton 

(l«  iF  the  heron  Sfcontinuis  the  land  of  his  feme,  andretalesm 

^  Urn  inf(B^  and  afier  the  death  of  bis  wife,  dies^  hj  wfaicb 

it  defccads  to  the  heir  of  the  feme  (that  is  to  fay)  their  ifliie^ 

who  enters,  he  is  remitted  to  the  eibltp  in  right  defcended  by 
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S.  p.  Fortt  2.  In  dower;  iarm  and  feme  ieruuds  in  tail  bad  ijfitelfm\ 
SbTytir^  the  hanmdied^  the  feme  Uafedu  tbeeide/lfinfsr  term  of  years,  sal 
pn«l  ftwr.  after  releqfed  to  bim  and  bis  beirs.  vnib  warranty^  and  be  took  fern 
natyrfthe  ^„j  £gj  witbout  ijfue^  and  after  the  mi^ber  dkd^  and  the 
[  43^  J  youngejlfim  entered^  and  the  feme  of  the  eldeft  ion  brought  writrf 
M^is  cnh  dower^  and  recovered  bj  award,  which  was  againft  the  optnkn 
m  gremiof  of  fereral ;  for,  as  it  feems,  the  youngeft  ion  is  remitted  to  die 
^  ^S!^  ^^  quacunque  via  data,  which  is  elder  than  the  title  of  tk 
pi.' 50.  dtai  i^xpLt,  d^mandantt  Bf .  Remitter,  pi.  14.  dtes  24  £.  3.  28, 58. 
a|E.9.t8^ 

3.  If  the  ijjue  in  tail  Sffeifes  tbe  difcantimtee  of  bis  fatber^  uii 
thereof  enfe^s  bisfatbery  and  the  fatber  Seefetfedf  and  the  tlTQe 
ill  tail  enters,  he  ihall  not  be  remitted,  &c.  Perk.  S.  20:. 
jntes  18  H.  8.5. 

4.  If  the  bu/hand  and  nvifi  be  tenants  in  fecial  tail,  and  tbcf 
levy  a  fine  at  tbe  common  lawy  and  after  the  hufband  and  wife  tih 
back  an  eftate  to  them  and  tbeir  beirs  \  in  this  cafe  the  eftate  tail  is 
not  barred,  and  yet  againft  a  fine  levied  by  herfelf,  fhe  cannot 
be  remitted,  becaufe  thereupon  ihe  was  examined ;  bat  in  that 
cale>  if  the  land  defcends  to  her  ifliie,  he  ihall  be  remitted.  Co* 
Litt.  353.  b. 

Ow.  tt.  37  5,  An  erroneous  fine  binds  till  it  is  reverfed,  and  he  who  hts 
kf  Wffritt'i  *'^^^  ^^  reverie  a  fine  by  error,  has  not  thereby  dweftly  a  title  to 
y^  the  land;  for  if  it  defcends  to  him,  it  works  no  Remittch 

S]pi|.  14.  Arg.  cites  Qw.  21.  Agreed* 


(E)     What  fhall  be  a  Remitter. 

Biron  levies  F 

«^  dies,     s^d  then  lejfee  dies  ;  the  feme  is  not  remitted  to  the  taiU    (For 

oaAihtfemJbe  has  tbe  other  eftqie  by  title)  49  £.  3.  22.  b.  Admitted.] 
suepis  41 

refolved  that  this  wis  a  remitter.    Per  Karriibn  Reite'«C 


^  I.  1 F  leafe  Jbr  life  be,  remainder  in  Jfecial  tail  to  tbe  baron 
f*fjf^i'  .  *  f>ft^9  laron  diesy  and  afiranger  enters  and  infeoffs  tbe  fi 


MeJcKy^l^i  the  fame  land*  it  was  refol 
liac^'f  ino.    Lest,  tfij^a.  cited  D.  190. 


Marg.  pi.  SB« 


[2.  1£  Uffee  for  lifcy  the  remainder  for  life  are,  and  be  in  rv« 
meander  Sjjeifestbe  leffee^  and  then  the  leffee  diesy  he  in  remaiiukr 
fhall  be  remitted  tp  his  ellatey  and  the  reverfion  in  leffiv.  19 
H.6.  22.] 

3*  In  aiSie  the  cafe  was,  that  baron  and  feme  feifed  in  tmly  As 
baron  madefeoffmenty  and  the  baron  and  feme  bad  iffiee  twofim^ 
nvho  bad  ij/ue  tnoofons  \  the  baron  diedy  the  feme  entered  t^  ^ 
feoffee  with  bis  afjenty  claiming  only  at  willy  and  £edy  and  tbetmo 
Jons  died^  and  the  onefon  entered  upon  tbifetjfee  dauning  toAevft 
if  bim  and  bis  companion ;  the  feofiee  brought  affile  againft  hivi 
who  entered,  omitting  the  other,  and  good,  and  had  jndfflneflt 
to  recover;  for  by  the  entry  of  tbe  fenuy  as  above,  fhe  &  ^ 
gainfranktenementy  and  then  by  her  death  there  is  no  deibeBtflor 
renutter  to  the  heir^  and  then  the  entry  was  not  lawful;  and 

thcro9 
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• 

therefore  the  claun  did  not  veft  any  thing  In  his  companion| 

gd  therefore  he  need  not  to  name  the  companion  in  the  ailtfe. 
mtra  if  the  entry  had  been  lawful,  as  it  feems  there,    Br.  Re- 
mitter, pi.  13,  cites  24  E.  3.  42. 

A.  O.  S.  brought  ailife  againfl  E.  and  the  cafe  was,  that  B, 
W2sfeifed  of  the  land,  and  held  of  E,  the  defendant,  and  ga^*e  the 
land  to  R.  T,  bq/fard,  and  to  J,  his  feme,  and  to  the  heirs  of  R. 
and  R.  and  J.  had  ijfue  Cice/ie^  R*  died,  and  %furvived\  and 
after  O.  the  plain6ff  took  Ci  to  nvifi",  and  then  j^  the  mother  ofC» 
gave  the  land  to  C.  and  O.  her  baron  now  plamtiff  in/a//,  faving  the 
reverfton  to  herfelffor  term  of  her  lifey  the  remainder  over  to  O.  the 
plaintiff  in  fee,  and  C.  was  now  within  age ;  and  after  C.  died 
tvitbout  heir  of  the  part  of  the  father y  but  had  heir  of  the  part  of  the 
mother;  \^t  lord  entered  for  epheai,  becaufe  C.  had  no  heir  of  the  r   ^ja 
part  of  the  father,  and  by  his  pretence  C.-  was  remitted,  and  in 
he.*  beft  right  by  the  tahng  of  the  eftate  tail,  nmtb  her  baron,  from 
jf*  which  made  a  forfeiture,  aud  gave  cMufe  of  entry  to  C.  and  then,    ' 
when  ihe  is  in,  the  law  adjudges  her  in  in  her  befl  right ;  and  -of 
this  entry  O.  brought  affife  againft  E.  the  lord ;  and  by  the  beft 
opinion,  by  the  forfeiture  the  feme  is  temitted,  and  fee  Lib.  Affif. 
the  plaintiff  was  nonfuited.     But  (pi^ere  of  the  forfeiture  during 
the  life  of  the  baron  \  for  where  he  takes  with  his  feme,  there 
can  be  no  remitter  nor  forfeiture  during  his  life  %  for  the  feme 
bos  no  power  during  the  life  of  the  baron  to  claim  in  byforfdture,  and 
the  baron  furvived  the  feme  ;  and  ibme  held  that  it  was  a  furren- 
der^  J>ut  quaere  inde ;  for  the  baron  took  with  the  feme,  and  there* 
fore  H  feems  nofurrender  during  the  life  of  the  baron,  therefore  fuare* 
Br.  Remitter,  pi.  15.  cites  39  £•  3.  29. 

5.  In  quod  ei  deforceat,  the  cafe  was,  that  a  man  wasfeifed  in 
general  tail  by  fine,  and  made  feoffment,  and  retook  infpecial  tail  t0 
Urn  and  his  firfl  feme,  and  had  iffue ;  the  feme  died,  and  he  took 
another  feme,  and  died,  the  kingjeifed  by  tenure  in  capite,  and  en^ 
dowed  the  feme,  the  iffue  came  andjbewed  thefpedal  tail,  and  had 

f are  f anas  againft  the  feme,  and  recovered  againft  her  by  default^ 
zxAJbe  took  another  baron,  andfhe  and  thefecond  baron  brought  quod 

.eidrforeeat  againft  the  heir,  and  he  pleaded  the  fpedal  tail,  uAfbe 
mswld  have  remitted  the  heir  by  the  elder  fail,  and  Jo  concluded  him  to 

Jay,  hut  that  her  baron  nvas  always  feifed  in  general  taih,  &  non  al« 
locatur ;  for  per  Thorp  clearly,  the  baron  was  not  remitted,  and 
then  ihe  was  not  feifed  of  ftich  eftate  whereof  the  feme  may  be 
endowed  ;  for  of  fuch  fpecial  eftate  her  iffue  is  not  inheritable^ 
nor  flie  dowable,  by  which  ihe  averred  continuance  of  the  pof- 
feffion  by  the  firft  tail,  and  fo  to  iflhe ;  quod  nota.  Br.  Dower, 
pi.  p.  cites  41  £.  3  30. 

6.  Where  an  abht  has  em  advowjon,,  and  at  the  avoidance  tbi 
lung  prefents,  and  fo  again  at  another  avoidance,  there  the  abbot 
is. pat  to  his  petition  for  the  advowfon,  yet  if  the  king  recites  the 
emaent  right  rfihe  abbot,  and  grants  the  fame  advowfon  to  the  abbot 
and  his  fucceffors,  the  abbot  b  remitted  to  ^  s^iciept  right*  Br. 

Rfioiitteri  pi.  31.  cites  a  H.  7. 17. 
•  •  y.  If 


4Z9  Remitm; 

« 

7.  If  tenant  in  tail  infeoffs  a  woman  infee^  andSeSf  vAKi 
tffue  within  age  tales  tie  fame  woman  to  wife  \  this  is  a  r^nnttlK 
to  the  Infant  within  age,  and  the  wife  then  has  nothing ;  for 
hixiband  and  wife  are  but  as  one  perfon  in  law  \  and  th<;  h\i& 
band  cannot  fue  a  formedon,  unlefs  he  fue  againft  himfelf| 
which  ihould  be  inconvenient  j  and  in  this  cafe  the  law  ad- 
judges the  heir  in  his  remitter^  for  that  no  folly  can  be  adjudged 
m  him  being  within  age  at  the  tin^e  of  the  efpouftb^  &c.  AjA 
if  the  heir  be  in  his  remitter  by  force  of  the  entail,  it  foUoffi 
that  the  wife  has  nothing,  &c.  for  htifband  and  wife  being  99 
pne  perfon,  the  land  cannot  be  parted  by  moieties,  and  there* 
fore  the  huft>and  is  in  his  remitter  of  the  whole.  But  others 
srife  it  is  if  fuch  heir  was  of  full  age  at  the  time  of  efpoufals,  for 
(then  the  heir  has  nothing  but  in  right  of  his  wife,  &c.    litt, 

8.  If  tenant  in  tail  of  Umd  devUeable  JUjcontinueSj  and  retakes  in 
feiy  and  devifes  to  ajlranger^  and  dies,  the  heir  is  not  remitted  | 
for  nothing  is  ciefcended  to  him ;  for  the  devije  tolls  the  decent* 
Sr.  Remitter,  pi.  52.  cites  P.  4.  M.  i . 

9«  }£  feme  Mfee  for  life  lofes  by  deffodt  in  m  feigned  qt/o^ocib 

fyn^  the  leflbr^reverfion  is  diveiled,  and  he  cannot  bring  wafie 

while  the  recovery  continues  in  force ;  but  if  the  feme  marriitp 

and  the  recoveror  mates  a  leafefor  life  tg  the  bufianitmi  wifrf  the 

wife  is  remitted  and  the  firft  leflbr  alfo,  and  then  ke  may  ha«C 

ao  action  of  wafie.    But  if  the  recoverpr  bring  wafte  againft  tht 

hnfbaiid  and  wife^  the  hufband  has  no  remedy  but  to  moke  dor 

£uilty  and  fuffer  the  wife  to  be  received^    The  caoic  why  de 

wife  is  remitted  in  this  cafe  is^  for  that  fhe  may  have  a  qaod  ei 

r  ^^o   ]  defbrceat  againfl  the  recoveror  by  Weflip*  2., 4..  which  gave 

this  writ  t»  tenant  fc^  life  and  tail  lofing  lyy  default,  but  al  bw 

her  right  was  remedi|efs,  and  confequentl^  fhe  could  ppt  bere» 

nitted*    Hawk.  C.  L*  447. 448. 

&  C.  jiLe.        ID*  A«  feifed  in  fee,  made  a  leap  to  J.  8. 0nd  Us  v^efot  ^ 

43;  pl*  7^'  rf  the  wiffj  remainder  to  the  right  heirs  of  thehetnn\  anerwasdi 

£U<J  C  B    ^^  baron  made  a  feoffment  totheufeof  bimfelfand  bis  wife  fir  their 

Apd  the  '  /fv«/>  the  remainder  tp  /ins  right  Beers^  and  diied;  the  wrc  hcldio. 

>"^^>cc*        The  Court  thought  that  the  feme  was  not  remitted^  but  vras  m^ 

^^ J^       according  to  the  2d  feoffment.    Qu^re  the  reafon  v  for  Harper 

ifcat  ihc  u    faid  that  the  difcontinuance  was  out  of  the  ftatote  of  32  if.  8« 

M  remit.    I>nt  loo.  pi,  32.  15  Eliz.  Vavafwr's  Cafe. 

11.  ^cither  eiffion  without  rights  or  right  without  aXoei^iMkt 
defcent,  &c.  ihall  make  a  remitter,  the  ift  is  ^^nrent,  and  io« 

iblved  per  Cur*  3  Rep.  3.  Marq.  of  Winchefla^s  Gale, 

12.  Where  a  judgment  and  my  right  do  meet  together^  I  fluA 
be  in  in  my  right.    Per  Coke  Ch.  J.  3  Bulft.  47. 

13.  There  is  a  naked  pofieffion,  diftinft  fiom  the  r^ht  of 
jioflefBon  and  propriety,  or  elfe  there  is  a  ri|^t  of  po&ffiin 
diftinA  from  the  right  of  propriety ;  now  where  there  is  a 
fojeffion^  dtfiinBfrom  the  right  rfpoffeffion  andfrofriOj^  me  tit 
Mjfeifor  and difei/ee^  where  thc  dltrjr  j$  coHgetfUc}  tieottilAc 


iiJUiifee  tales  bad  the  pcfffefflm  from  the  difleifor,  he  is  remitted  i 
&  it  cannot  be  otherwifei  than  that  ^hen  he  has  taken  back 
the  pofTeffion  he  fhould  be  feated  in  his  old  right  \  for  he  who 
has  really  the  title,  cannot  claim  from  a  difleifor  that  has  no 
title  It  all }  and  it  would  be  very  abfurd  and  unreafonable,  that 
the  diiTt:iree  by  accepting  his  own  poflcflion  fliould  transfer  back 
any  right  to  the  diiTeifor  \  but  where  the  dljjeifor  transfers  it  bach 
for  life,  orycarsj  by  deed  iudetited^  or  by  matter  of  record,  there 
the  (iiiTeifee  is  not  remitted ;  for  if  a  miinby  deed  indented  takes 
Icafe  cf  his  own  lands,  *it  fhall  bind  him  to  rhe  rfnt  and  cove- 
nants ;  bccaufe  a  man  can  never  be  allowed  to  aflirm  that  his 
own  deed  is  inelFefhial,  fince  that  is  ihe  grjatcfl  fecurity  on 
which  men  rely  in  all  manner  of  contractirg  •,  the  fame  law,  if 
it  had  bc'en  by  matter  of  record  \  for  tliat  is  of  its  own  nature  un- 
controulable  evidence,  wliich  a  man  cannot  be  allowed  to  con- 
trovert,   G.  Treat.  Ten.  lao,  lai. 

(F)    In  what  Cafes  there  fliaU  be  a  Remitter. 

[l.  I F  a  man  Itafesfor  years  to  comtnence  at  a  day  t$  come,  and  the  CrofE.ooe. 
^  lejfet  enters  b^hre  the  day^  by  which  he  is  a  diJJeifoTy  he  fhall  pi. is  btbt 
not  be  remitted  to  his  term  if  he  contimies  tie  pojfeffion  after  the  S?^.^ 
day ;  for  the  law  will  not  deveft  a  tortious  fee  for  a  lawful  term*,  campIon! 
which  is  but  a  chattle,  and  not  efteemed  in  law.     M.  37  £L  Mich.  44^ 
B.  R.  between  Scarlet  and  Fuller  adjudged.  D.  7.  E.  6.  89.  109.  Jf^f^'j;^.^ 
Lord  CIiffhrd'%  Cafe.   H.  32.  EL  B.  R-  between  AUxaiuUr  and  foJ^'.,  Cafe. 
Dyer.  Per  Curiam  agreed."]  buttherethe 

fitfllbc  iateoded  that  the  occupying  before  the  leafe  iK'as  by  agreement.  [But  this  feems  to  be  witb 
icfpcft  only  to  the  chargiag  the  lefTr e  with  payment  of  the  rent  by  rcaion  of  the  privity  of  ooo- 
UoAf  and  die  entry  by 'Icflee  in  the  Cafe  of  Alexander  v.  Dyer.  Cro.  £.  16^.  pj.  6.  3  ht.  99.^ 
pL  tAi.  and  that  of  Wallbk  v.  Campion  was  of  an  entry  on  the  day  from  which  day  the. 
Wt  wai  to  C0mnicBce«  though  the  entry  was  agreed  to  be  a  aifTcifm.    Sec  the  Books  cited.] 

2.  Where  a  man  fetfed  in  general  tail  males  feoffment,  and  re- 
taks  to  him  and  hts  firfl  feme  infpecial  tail^  and  has  iffue,  and  the 
feme  dies,  and  he  takes  another  feme  and  dies,  the  king  feifes  for 

the  ward,  and  endows  the  feme,  againft  whom  the  ifTue  reco>  [441  ] 
vers  by  icire  fajcias  by  defaiih,  againd  whom  fhe  brings  quod  ei 
deforceaty  now  Jbe  fhall  not  have  dower  \  for  though  the  heir  be  re^ 
mitted,  yet  Ins  father  was  not  remit  fed^  but  was  feifed  of  fuch  fpe- 
cial  t;ffl  whereof  the  feme  is  not  dowable  j  per  Thorp  clearly,  by 
which  the  feme  averred  the  continuance  of  pofleflion  in  her 
baron  by  the  firft  tail,  and  fo  to  iiTue ',  quod  nota.  Br.  Re- 
mitter^  pi.  5.  cites  41  E  3. 30. 

3,  No  remitter  can  be  but  in  reJj^eB  of  right  and poffejjlon.  Br.  Re-  Br.  Entry. 
mitter,  pL  12.  cites  19  H.  6.  59,  Cong.  pi. 

€g"  Htrnf^Jefmi  imioU  rights  muft  meet  in  the  heir.to  make  a  remitter.    Hob.  346.  in  the  Cafe 

of  fihefieSl  V.  RadcUffe. a  Rep.  R.  497.  per  Hutton  J.  in  S.  C. a  Roll.  Rep.  35.  in  the 

Cafe  of  Wood  V.  Shirley.— The  pofleffion  muft  be  gained  rightfully,  and  not  by  Covin,  a  RolL 
ft*  504.  per  Doderidge  J. 
461  ifwttmuft work  a  remitter  19  m  ancient  right|  for  albeit  a  fights  d*fi<nd^  thcrecan  bo 


44t  !a(tttfttaf» 

■0  teniiiter,  beeaufe  one  rigiit  etttnot  work  a  remitter  to  waaihtr  i  for  fegplarly  to  M^  fodittf 
there  be  two  incidcnUi  viz.  an  ancient  right,  and  a  defeafible  elhte  of  freehoid  ooniii^  together. 
Co.  Lttt.  348.  a — The  right  4ndpoJefiam  mull  itfcatdjimvl  i3JcmL  Br.  Remitter,  pL  la.  diet 
19  H.  6. 59. 

Wk€n  no  ptffeffign  is  ha  in  me  pdrcemr  nfyj  then  right  onfy  ins  Mtf  wuke  m  remitter  withoit 
lawfi4  poflefBoa  alfo.    Br.  Entre  Cong.  pL  33*  citei  19  U.  6.  5^ 

Where  the  proprietary  comet  to  the  right  of  poflcilloa,  witboot  any  fanit  or  folly  of  hii  own; 
»  where  the  right  ofpoffejion  is  cafi  upon  him  hy  the  Uto^  or  he  or  ihe' comet  to  the  right  of  po(* 
feffioa  by/eofiunt  under  age^  or  during  coverture,  where  no  folly  can  be  imputed ;  there  fiich  pro* 
prietary  it  remitted  and  fcatcd  in  hit  ancient  and  former  ridit :  for  the  diefi  title  h^tm%  t^  BHve 
■ncienf,  is  the  leafiJvljeB  to  dij^ute ;  and  therefore  when  the  proprietary  hat  in  fuch  nunaer  ac* 
quired  the  right  of  poiFcfllion,  it  it  efieewted,  for  the  repofe  of  men't  inheritancet,  to  be  only  a 
reftitution  of  the  oid  titie,  and  not  the  acquiring  a  new  onei  and  the  rather,  hecaufe  tkaneisnent 
etgainji  whom  the  aQiom  may  he  brought  to  regain  the  propriety ;  and  when  any  perfon  haa  thu  9c- 

2uired  the  right  of  poflc&on,  if  any  perfon  will  comrovert  it  in  any  elder  adion,  it  la  fit  he 
lould  fet  up  an  elder  title,  that  the  mere  right  may  be  decided.  Thus  if  the  heir  ojtke  ^^fjjert 
be  difeifedhy  thediffei/ee^  he  by  fuch  wrong  and  injuflice  eannot  regain  the  right  of  poMuo; 
for  an  uGt  of  wrong  can  never  gain  any  rirhtj  but  if  iuch  dijeifee  diefcifed,  then  the  heir  hat  the 
right  of  polTcflion,  and  having  then  both  the  right  of  pojefion,  and  o(  propriety^  he  isjerfidin  his 
^sKtent  right  for  the  reafon  above-mentioned.     G.  Treat,  of  Ten.  tat*  183. 

4.  ^VTIien  the  right  in  the  tail  is  extinH^  there  cannot  be  are* 
mitter.     Bn  Rcmitterj  pi.  12.  cites  19  H.  6.  59. 
8.  P.  For         5*  If  ^{ff^ifor  comes  upon  ihe  land^  and  irfeoffs  dijfcifee^  this  is  a 
liidl  ri^  void  feoffment,  and  a  remitter.    Br.  Property,  pi.  27.  cit«» 

of  entry  be-  7  E.  4.  15. 

fore.     Br. 

Remitter,  pi.  50.  cites  34  H.  8. 

*  S.  P.  For  ($.  After  difamtinuanceof  a  manor  to  which  advowjin  is  appatdaal 
^  afiBOT  *  '^^  ^^^  ^^  to7^r^«/^rf,  and  his  clerk  died  [and  the  queftion  was] 
to  recover  whether  his  ifliie  in  tail  be  remitted  to  the  advowfon  notwftb- 
the  thing  ftanding  that  the  manor  to  which,  &c.  be  not  re-continued  ^  and 
dTcTuil^he*  ^^^  ^^  opinion  was,  that  a  man  cannot  he  remitted  to  that  tvhici 
kave  reco-  '/  incident  or  *  appendant^  as  to  advowfon  or  the  like,  till  be  has 
«ered  the  the  principal^  but  he  may  be  remitted  to  parcel  as  to  an  acre  of  the 
thera«reif  "^5"ior>  &c.  ioT  advowfon  IS  not  parcel  htft  appendants  Br.  Remittery 

the  difcon-    pU  32«  citeS  5  H.  7.  35. 
tinnance  of 

of  a  manor  to  which,  &c.  grant  the  advowfon  to  tenant  in  ta'l  and  hit  heirs,  and  he  dies,  yea  is 
not  the  iffue  remitted;  but  a  remitter  to  the principai  is  a  remitter  to  the  appokdant^  thmgi^kej 
wertjhered  before  ihe  remitter.  At  if  difcontinuee  granu  the  manor  to  tenant  in  tail  and  bit 
bein  laving  the  advowfon,  and  the  tenant  in  tail  diet,  and  manor  defcenda  to  the  iSne,  be  is 
■ot  only  remitted  to  the  manor  but  to  the  advowfon  alfo ;  fo  if  a  diffcifor  fuffers  an  ufurpatioB* 
and  difieilce  re-enter  into  the  manor,  to  which,  dec  he  re-CQntinuca  the  advowibn.  Hawk.  Co^ 
Litt.  409,  440- 

•S.  C.  cited  y.  He  who  tales  a  gift  by  aB  ofparTtament  of  any  land  (hafl  noC 
b.  Tmi.*45i  be  remitted  nor  his  heirs ;  for  where  the  land  is  given  expfcfSf 
£liz.  in'the  to  any  perfon  by  name  by  aA  of  parliament,  which  is  a  \vA%^ 
Cafe  of  Al-  ihent,  he  nor  his  heirs  Jhall  not  have  other  tfiate  than  that  toUci  it 
ilwh^*"  |/w«  by  the  oB.  *  Br.  Remitter,  pi.  49.  cites  29  H.  S.  per 
one  bat  title  £nglefield  J. 

ttflandby 

an  entail,  and  the  (ame  land  it  afterwardt  given  to  him  by  parliament  his  heir  Ihall  not  ke 
mitted  ;  for  by  the  z€t  of  parliament  all  other  titlet  are  excluded  for  ever.    Br.  Pariiameat»  - 
pi.  73.  by  Englefield  J.  ag  H.  8.  in  the  Cafe  of  Button  v.  Savage. — S.  C.  cited  a  Rep^  4c.  b.  a 
the  Archbifliop  of  Canterbury't  Cafe.  Trin.  38  £lie.  B.  R.  Becaufe  the  laft  u6t  lolU  ibe  AmbIb. 
M  Wcto.  a.  Dc  Donis .-$.  C.  cited  Aig.  Show,  sx  s.  Ptfebt  s  W,  A  M.  ia  Cr9ok's  Cdb     ^ 

9  K 


■ 

t.  If  the  Jifiorttifmie  be  an  infant^  or  z  feme  covert^  and  tenani 
in  tal  after  difcontinuance  dijeifes  theniy  and  dies  difleifed^  the 
iffuc  (ball  be  remitted  without  refpeft  of  the  privilege  of  mfarc/ 
dr  covertnre.    Co.  Litt*  348.  a.' 

0,  An  oBion  mtbout  a  right  can  not  make  a  remitter*    Co.  -^  <f  '^"^^ 

^-  349.  b.  i^^iCt: 

■WM  rtcmtery,  and  afterwards  difeifes  recovereey  and  dies,  //2j  i^r  Ihall  not  be  remitted ;  for 
while  the  ncmtty  ftanda  in  force,  the  eftate  uil  is  barred.  Per  tot.  Cur.  3  Rep.  3.  in  the 
Mar^  of  Wiache&r's  Cafe.-^.  P.  Co.  Litt.  349.  b. 

10*  Nor  bright  without  an  oBion  cannot  make  a  remitter.  Co,  AsM^^pmr^ 
I^.349.b.  '^^^ 

aadMenaa  ujnrpatiw^  »nd  6  wunths  to  pajs^  and  then  the  ujntper  grants  the  advowfon  t0  J* 
ttdUtkeirj^  and  B.  dia^  y»t  is  not  his  heir  remitted  ;  becaufe  his  right  to  the  advowfon  was. 
lemedilclt,  vix.  a  right  without  an  adion.     Co.  Litt.  349.  b.  For  he  cannot  have  a  writ 

of  right  <^  advowfon,  becaute  neither  he  nor  his  anceftors  ever  prcfentcd ;  but  it  (eems  that 
tbere  fliall  be  a  remitter  in  this  cafe  by  *  7  Q.  A.  which  gives  the  patron  a  qliare  impedit,  not- 
wifhftaiaing  an  ufurpation.    Hawk..  Co.  Litt.  439. — *  This  ia  the  £tatut^  of  7  Ann.  cap.  18. 

« 

II.  Tenant  in  tail  makes  feoffment  in  fee  to  the  ufe  of  himfclf  ^'^i^"** 
and  his  heirs^  and  after  makes  his  hft  will  in  writing,  and  devi/es  ^  **** 
the  land /0  iis  ivife  in  fee,  and  dies,  the  fons  ihall  not  be  re- 
mitted to  the  entail,  becaufe  no  freehold  defcends  to  him  by 
reafon  of  the  devife.  Held  hj  3  juftices,  and  affirmed  by  4 
others ;  and  yet  there  is  a  dying  feiicd  in  the  father  of  a  fee- 
fimple,  but  the  devife  cut  off  the  defcent.  D.  221.  pi.  169 
Pafch.  5  Eliz.  Bifhop  v.  Bifhop. 

I  a.  No  remitter  (hall  be  but  where  if  the  right  and  poffejfion  'S.  P.  For 

were  in  feveral  perfons^  he  that  has  right  may  have  aftion  to  re-  Y  ?^**?ir 
T  /*5r^'i.t».°  ^        ri  ...fuc  himicif. 

cover  the  poneluon;  for  by  Litt.  147*  one  of  the  pnncipal  and  none 

caufcs  why  the  eftate  tail  Ihall  be  remitted,  is  becaufe  th^re  is  •  other  it  te- 

noperfon  againft  whom  he  may  fuc  his  formedon.  3  Rep.  3.  as  J^°hQ^*^ 

in  the  Marquis  of  Winchefter's  Cafe.  aad  there. 

fore  the  law 
adjodgea  him  in  his  remitter,  fcil.  in  fuch  plight,  ai  if  he  had  lawfully  recovered  the  (ame  lands 
Againft  another,  3ec    Litt.  f.  66t . 

13.  Tenant  in  tail  diiTeifes  difcontinuee,  and  levies  a  fine  to  a  And.  43. 

firanger,  and  retakes  ejlate  by  render  in  fee  ^  and  before  all  the  pro-  ^'q^ 

damattons  pafled  the  difcontinuee  enters  and  makes  claim,  and  s.  c.'ciced 

after  the  proclamations  pafs,  and  within  5  years  after  he  enters  And*  »7«- 

and  makes  claim,  and  after  tenant  in  tail  dies  feifed,  the  heir  is  JJ  zoJS^. 

not  remitted,  and  this  by  the  ftatute  of  fines  32  H.  8.  which  Bamfieid.  * 

ban  him  and  his  heirs  by  the  fiiid  fine.    Mo.  ii5,  pi.  257.  "r*;^-^- 

Pafch.  20EUZ.  Anon.  ^*^!^ 

a  Daaver'a  Cafe. Bcndl.  taa.  pi.  156.  Trin.  4  £Hz.  S.  P.  And  (were  it  not  for  the  dif- 

fctence  of  the  year)  feems  to  be  S.  C.  ■  S.  C.  cited  out  of  Bendl.  3  Rep.  ot.  a.  in  the 

CaieofFinea. 

.  14.  In  fome  cafes  a  remitter  may  be  againft  the  king,  Arg. 
Oodb.  312.  cites  PI.  C.  488,  489.  553.  But  tiiat  is  where  the 
Hng  is  in  by  nu^er  of  Jaw.  by  conveyance,  but  not  where  he  is  in  by 
in  aS  of  parliament.    Ibid« 

15.  No 


« 

1$.  ^No  remitter  agilnft  a  matter  of  record.  Arg*  Godb.jit 
Ui  Cafe  of  Sheffield  v.  Radcliffe. 

1 6.  If  iffu£  in  tail  iiffeifes  the  difcontiHuee,  and  enfeoffs  d}e  father 
who  dies  Jeifed,  and  the  land  defcends  to  the  feoffor^  the  ilTue  ihall 
Hot  be  remitted.     2  Andj  39.  pi.  25. 

17.  There  can  be  no  remitter  without  an  entry.  Per  tot.  Cun 
a  Bulft.  32  Mich.  10  Jac.  Horewood  v.  Hoi  man, 

1 8.  Lord  Chi  j«  Saunders  declared,  that  there  can  be  no  re* 
mittcr  againfl  apdrtfs  mn^^uceptance^  where  theperfin  is  offtdlagr^ 
and  his  entry  not  lawful,  %  Show^  245.  pL  243.  Mich.  34  Car.  2# 
B.  R.  in  Cafe  of  Hardie  v.  Pawling. 

C  443  ]  (G)     Where  a  Man  fliall  be  Remitted,  upm 

Taking  an  Eftatc.     Where  Title  of  Entry. 

[l.  TF  an  infant  aliens  infee^  and  retakes  atfidlage  an  c^te£r 
.      him  and  his  wife  \  this  is  not  any  remitter.   41  £.3    Re* 
mitter  11.  IfTue  thereupon.    19  £.  3.  Remitter  14.  Ifljie  there- 
upon.] 

[2.  If  an  infant  aliens  in  fee^  and  at  full  age  retakes  an  efde 

without  deedj  becaufe  he  had  but  a  title  of  entry  for  infancy,  yet 

lie  (hall  not  be  remitted  ;  for  he  bad  eleAion  to  make  the  fc« 

ofiment  good,  the  which  is  affirmed  by  tins  acceptance.     Contra 

3  H.  6.  19.] 

Br.  Remit-       [3*  ^^  1^  a  ward  infeoffs  his  guardian  in  focage^  and  at  full  age 

tcr,  pL  25.   accepts  an  e^atCf  &c.  from  theguardian,  he  fhatl  be  remitted,  be- 

^^M^'^L  ^^^f'^  *c  ^''J  (f  the*  guardian  upon  the  feoffment  of  the  ward, 

•^FbLIa*?  ^^  ^  ^ff^(^9  2^d  Co  the  ward  had  a  right  of  entry.    35  Afil  8. 

•^_^^J^^^  adjudged.] 

Co.  Lttt.  [4*  If  A  man  who  has  title  of  entry  into  land^Sr  a  conStim 

^47.  K  349.  broken^  retakes  an  eftate  to  him,  if  he  does  not  claim  to  enter  fet 
mfe  it  iT  ^  conation  hrdteny.  but  by  the  eSatCy  he  is  not  remitted,  b^caiife 
but  t  bare    ^e  eftate  is  not  void  till  eleAion,  which  it  not  yetjaadc.  35  AC 

title  of  en-     II,  adjadged.3 

wuch  fio  i^on  it  giTeOy  whereat  a  remitter  muft  be  to  a  precedent  lighL 

F.  N.  B.  [5.  If  a  man  of  nonfame  memoria  makes  feoffment^  and  retakes 

t^iMi'  ^^  eftate  for  life,  he  fhall  not  be  remitted,  becaufe  he  himlelf 
Mnttted.      cannot  avoid  his  own  feoffment,  for  that  he  was  non  (anae  me* 

moriae.  Contra  25  AiT.  4.  Admitted  25  E.  3.  Remitter  23.] 
\6.  If  a  man  leafes  land  for  years  to  him  dujt  has  title  gentry 

for  a  condition  broken,  he  is  not  thereby  remitted,  milefi  at  h^ 

pleafure,  if  he  will  claim  to  be  in  of  the  firft  eftate.    44  E.  3. 

Remitter  22.] 
Br.N.CpL  .    j^f.  If  he  who  has  a  title  of  entry  for  an  efcbeat,  takes  an  eftate 
*5^jT^r.    ^  ^^  certenant,  is  not  a  remitter*'   34  H.  8.  f.  252*  bcomfehc 
I>1. 5a  citei  had  but  tide  cfentryJ] 

^•C.-_  [8.  &if  he  whohas  tide  of  cntrf fir  akmatim  in m$$fmal% 
rf^  r^.g  takes  eftate  of  the  hnd ;  this  is  no  remitter,  beaolt  ht^b^ 
:V,'f.  ^*  ■  mtitk  ti^h^  and  m  right,    34  H.  ?•  C  252.3  &.  «f 
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f  J).  So  if  he  who  has  title  of  entry  ty  tbejlatute  cfR.2.ffrthe  8»  N.  C. 
tni^ent  (f  a  feme  to  the  ravijber^  takes  eftate  of  the  land»  yet  he  B^^^j^mit. 
Hull  not  be  remitted.     34  H.  8.  f.  252.3  tcr,  pi.  ^o. 

eiteiSC.— • 

10.  In  aflife ;  land  was  given  in  tail  to  the  baron  and  feme^  and  ^'^^  Remi^ 
to  the  heirs  of  the  body  of  the  feme  byjine^  who  had  iffue  a  daughter  cto\  c/ 
named  A.  and  the  baron  diedy  and  the  fme  took  another  hariny  s.  C.  ciied 
who  levied  another  jine^  and  retook  to  them  by  the  fame  fine,  ank  ***•  ^'J^^ 
to  the  heirs  of  their  two  bodies,  who  had  Jfue  another  daughter  named  pillion  ». 
K.  and  died,  and  the  youngefl  daugiiter  entered^  and  the  eldeft  Barkl«y, 
entered  with  her,  and  the  youngeft  oufted  her,  and  the  eldeft  !»''  *'®^** 
brought  afiife.     And  per  tot.  Cur,  the  entry  of  the  plaintiff  is  ^* 

not  lawful ;  for  though  the  youngefl  daughter  be  remitted  to  one 
moietjy  inalmuch  as  the  "ght  of  the  moiety  and  the  intlre  pofjljjion 
iefcended  to  her,  yet  becau^  nothing  defcended  to  the  eldtji  daughter 
hut  the  right  of  the  moiety,  and  no  pojfefpjny  and  no  remitter  may 
be  but  in  refpeB  of  a  right  and  pojjhffiony  therefore  her  entry  is 
kiot  lawful ;  wherefore  flie  brought  formedon,  and  relin<}ui{hed 
the  afiife}  quod  nota.    Br.  Entre  Cong,  pi  33.  cites  19  U.  6. 

59- 

11.  If  I  have  right  to  enter,  and  after  the  poffejpon  is  cajl  upon 

me  hjf  courfe  of  law,  I  (hall  be  remitted  whether  I  will  or  no; 
as  if  my  father  difleifes  me,  and  after  dies  feifed,  this  is  a  re- 
mitter whether  I  will  or  not ;  but  where  I  come  to  the  polTef^ 
fion  by  divers  means  by  my  own  aB,  it  is  at  my  eieAion  to  be 
remitted  or  not  %  as  if  A.  difTeifes  me,  and  after  enfeoflS  me  by  |.  . .  -  n 
deed  with  warranty,  there  I  may  be  in  as  feofiFee,  and  take  as  *•  ^^  J 
feofiee,  if  I  pleafe,.  and  A.  fhall  be  bound  by  his  warranty  \ 
but  if  I  will  I  may  claim  by  my  entry,  and  fo  be  in  my  re- 
mitter. Agreed  per  tot.  Cur.  Kelw.  41.  pi.  17.  Mich.  17  H.  7. 
Anon. 

12.  If  tenant  in  taU  has  iffue  2fons  of  fall  agey  and  he  lets  the 
land  tailed  to  the  eldeft  {on  for  his  life,  the  remainder  to  the  younger 
knfor  his  life,  and  dies ;  in  this  cafe  the  eldeft  fon  is  not  in  his 
remitter,  becaufe  he  took  an  eftate  from  his  father ;  but  if  the 
dde/l  fon  dih  without  ijfue  of  bis  body,  then  this  is  a  remitter  to 
the  younger  brother,  becaufe  he  is  heir  in  tail,  and  a  freehold 
in  law  is  e(cheated  and  caft  upon  him  by  force  of  the  remainder, 
and  there  is  none  againft  whom  he  may'  fue  his  a£lion.  Litt. 
f.  682. 

13.  So  ME  diffeifor  diesfeifed,  and  the  tenements  defend  to  his  heir, 
ami  be  makes  a  leafe  to  a  man  for  life,  the  remainder  to  the  diffelfeefor 
term  of  life,  or  in  tail,  or  in  fee,  the  tenant  for  life  dies,  now 
this  is  a  remitter  to  the  diiTeifee,  &c.  Caufa  qua  fupra,  &c.  Litt. 
f.  683. 

14.  Note,,  if  tenant  in  tail  infers  his  fon  and  another  by  his  deed  If  th^iba 

jf  the  land  intailed  in  fee,  and  livery  of  feifin  is  made  to  the  other  fjj^j*^°J^ 

ueeording  to  the  deed,  and  t\\cfon  not  knowing  of  this,  agrees  to  the  ,grea  to 

feoffment,  and  after  he  which  took  the  livery  of  feifin  dies,  and  Ac  ^^^^, 

fm  does  mi  occupy  the  landy  nor  takes  any  profit  of  the  land  ««w»*^ 
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thii  i»  no  during  the  life  of  the  father^  and  after  Xht  father  dies\  now  Ais  it 

h1m?^*^knd  *  remitter  to  the  forty  becaufe  the  freehoid  is  caft  upon  him  bj 

' therefore  if  thc  furvivor  J  and  no  default  was  in  him,  becaufe  he  Si  never 

thfl  feoff-  agree.  Sec  in  the  life  of  his  father ,  and  he  has  none  againft  whom 

TOadc  by  ^^  ^^7  ^"^  ^  ^'^'^  of  fomiedon,  Sec.     Litt.  f,  684, 

deed  indented,  and  the /on  with  the  other  fuh  t^e  count  rpart,  «»-  then  tAeJioJormahes  livery  to  tte 
other  aciordtng  to  Use  tieed,*  and  ihe  other  aici,  the  foit  is  not  remitted,  becautc  he  was  conuCant 
of  the  iconnuiVi  «nd  agrees  to  ihc  lame;  and  Litikton  fath  in  the  cafe  that  he  puts,  tlat  there 
was  no  defauli  m  the  ton,  becsufs:  he  agreed  n«)t  to  ihe  Icofimtnt  in  ihe  I'fc  of  the  father;  aod 
fo  it  f<  <  ms,  il.ar  if  J.  b<  Jei/ed  in  tail^  and  has  i//ue  2  Jam,  and  hj  d^ed  iudenird  hetj»  ew  hi.M  o'  ihc 
jbne  pan,  andthejo^s  ot  ifu  oiKtr  part,  makes  a  Uaf.  to  the  eldejt /or  /ije,  thc  remaiwder  lorie  ti 
in  fee  and  die*,  and,  the  Idji  fon  dies  without  ijlue,  ihc  ad  Ion  ii«ot  rcmiitcd,  bccanfc  he  a^ic.ti 
to  thc  rcmaiiidt T  in  tht  li'.e  of  the  iai.jer  ;  t^r  if  ihc  like  fji^'te  had  heen  mode  by  pjrc/^  if  m  the  hfe 
ofthe/jthcr  the  tenant  for  hfe  had  been  impleaded,  and  m  -de  dfanlt,  and  he  in  the  remtipd^r  h*i 
been  received,  and  thereby  agreed  to  the  remainder  after  thc  death  of  the  father,  and  th^  el(kd 
ion  wit.iout  '.fTue,  (he  2d  fon  (hould  not  be  remitt*  d,  becaufe  he  agreed  to  the  temaiadcr  io  the 
life  of  the  father;  all  which  is  well  warranted  by  the  reafoo  yielded  by  our  author  iutbia  ie&oo. 
Co.  Litt.  359.  b. 

Here  ap-  j^.  Where  the  entry  of  a  man  is  congeable,  though  at  fell 

verfity^bc^  age,  ht  takes  an  eflate  to  him^ir  ///>,  in  tail^  or  \nfce  j  this  is  2 

twecn  a  r.:mittcr,  if  fuch  taking  be  not  by  *  de^d  indented^  or  by  tnatiir  of 

right  tfm^  record^  which  fhall  conclude  or  eftop  him  •,  for  if  a  man  be  dit- 

riKHt"(/*  fcifed,  and  takes  back  an  eftate  from  thc  \  dilVeifor  without 

4i^im;  for  deed,  or  by  deed-poll^  this  is  a  remitter  to  the  diiTeifee,  &c.  litt. , 

if  a  man  of    f,  (Jq^  . 

full  -gc  ^"^ 

having  but  a  right  of  a&ion,  takes  an  eftate  to  him,  he  is  not  remitted ;  but  where  be  fias  a  rifk 

of  i  utry    and  takes  an  <  Hate,  'he  by  his  entry  is  remitted,  becaufe  his  entry  is  lawfal ;  and  ^ 

the  djaforenfeojfi  the  dfj/eifec  and  olhersy  thediircifec  is  remitied  to  the  whole,  for  his  entry  is 

hwful ;  otherwiie  it  is  it  his  entry  was  taken  away.     Co.  Litt.  363.  b. 

A.  is  dijfeifed  of  a  mover  whereunto  an  advowfon  is  appendant^  an  ejirangtr  ufurps  the  aiitocfi^fp 
if  thc  dfjfeijee  enters  into  the  manor ^  the  advowfon  is  re-contirued  again,  w^xch  was  fc\-cred  by  l^ 
ufurpation.  And  fh  it  is,  if  tenant  in  taii  be  of  a  manor  whereunto  an  advowfon  is  appntdsK, 
the  tenant  in  tail  difccntinues  infee^  the  dfcontinuee  grants  avoiy  theadronfm  tnfee,  trd  dtr:^  lac 
ijfue  in  tail  difcontinues  the  wanor  by  recovers,  he  is  thereby  remitted  to  ibe  advowlou ;  and  in  boJi 
cafes  he  'hat  right  has,  fhiill  prelent  when  the  church  becomes  void.     Co.  Litt.  363.  b. 

Ihe  patron  of  a  benefice  is  outlawed,  and^thc  church  becomes  void,  an  eilranger  ulurps,  and  6 
months  pafs,  the  king  recovers  in  a  quare  impedit,  and  removes  the  incumbent,  &c  the  adv««b- 
ioti  is  re-continued  to  the  rightful  patron.     Co.  Litt.  363.  b. 

*  Here  it  tfppeare,  that  if  the  diffeifor  by  deed  indented  makes  a  leafe  for  life,  or  a  pit  in  ai}« 
or  a  feoffment  in  fc^e,  whereunto  livery  of  fciftn  is  requifite,  yet  the  deed  indented  (hall  not  fuCcr 

[  1  ^^  livery  made,  according  to  the  form  and  tucBt.  of  the  indenture,  to  work  a&y 

^5  J  remitter  to  the  diilVifce,  but  (hall  eftop  the  diflfeifee  to  claim  his  former  clbte :  acd 
if  the  difleifor  upon  the  feoffment  does  referve  any  rent  or  condition,  &c.  the  rent  or  oopditinB 
is  good;  and  the  reafon  wherefore  a  deed  indentea  (hall  conclude  the  taker  more  than  die  deed* 
poll,  is,  {or  \\\zx.  \\\t  deed-poll  is  only  the  deed  of  the  f  offer,  donor,  and  lefTor,  hU  the  deed  inJgm*.i 
is  the  deed  of  both  part  es ;  and  therefore  as  well  the  taker  as  the  g;iver  ia  condiaded.  Ca  Udl 
863.  b 

+  Where  a  d^Jeifor  leafei  the  land  to  the  diffeifeefor  life  by  indenHre,  this  u  ♦  [aol]  a  1 
him,  for  by  this  he  confefTes  the  deed  ;  but  by  his  entry  to  take  Kvery  the  law  bat  its 
and  does  adm  i  him  againft  his  own  acceptance.    Adjudged  upon  the  conference  be 
barnns  and  *all  th^  jufUces.     Cro.  Eliz.  so.  pi.  6   Pafcfi.  25  Elia.  C.  B.  Beauchsmpc  t. 
♦  The  word  f  not"]  is  not  in  the  original,  but  it  fcems  it  (hould  be  there. 

But  if  d'lfdfor  tejfes  the  land  to  iiffeifee  by  deed-poll,  or  without  deed,  y#r  yMrJ,  asid 
enters,  this  cBirv  is  a  remitter ;  for  where  the  entry  of  a  man  is  congeable,  and  a  leafe  bi 
him,  though  he  declares  openly  by  words  in  pars,  that  he  claims  nothing  in  thc  land  bat  by  fince 
of  fuch  Icafe,  yet  this  is  a  rcmiuer,  for  fuch  difclaimcr  in  pais  is  not  material ;  but  by  '  ' 

claimcr  in  court  of  record  is  he  condaded,  &c.    Litt.  f.  695. 


16.  If  a  man  leafes  lander  lif$  to  one  noho  oRent  to 
fee^  and  thc  tUitnet  makes  an  efiate  to  the  leffbr^  this  is  a  rcmktier 

to 


to  the  kUbr,  becaufe  his  entry  wa»  congeable^  &c.    LItt..  f. 

17.  Where  a  man  lets  his*  tenements  decay y  or  converts  tillage 
land  into  pajlurcj  agamft  the  ftatute  of  4  H.  7.  and  makes  an 
eflatefcr  life  to  his  lordy  he  fhall  not  have  other  eflate  ;  for  he 
had  only  a  title  of  entry,  and  not  right  of  entry.  Quoere  j  for  it 
was  not  adjudged.     Br.  Remitter,  pi.  50.  cites  34  H.  8. 

1 8    Tenant  in  tail  hath  ijfue  twofons  B.  and  C.  and  infeoffed  C,  S.  C.  3.  L:. 
of  the  entailed  lands,*  and  died^  leaving  his  wi/een/eint,     B,  en--  aJ^^  hdd 
teredf  and  afterwards  the  iffue  was  born.     The  iffue  cannot  re-  according^ 
enter,  becaufe  the  eldefl  fon  was  remitted,  and  in  of  his  ancient  *y* 
right  before  the  iflue  any  thing  had ;  for  then  there  w^as  not  any 
perfon  capable  to  take  by  defcent,  or  otherwife.     And.  31.  pi, 
76.  Hill.  I  &  2  P.  &  M.  in  C.  B.  Anon. 

19.  A,  was  tenant  for  lifty  remainder  to  B,  his  fan  for  lifey  re- 
mainder -to  the  right  heirs  of  the  body  of  A. — A  and  B.  infeoffed  A^s 
brother  and  uncle  of  B,  in  fee.  A.  died.  The  uncle  died  without 
iffue.  The  queftion  was,  whether  B.  who  was  heir  in  tail  to  A. 
his  father^  and  alfo  heir  at  law  to  the  uncle,  as  to  the  fee  de- 
fcended>  be  now  remitted  ?  Be'caufe,  if  he  is,  it  will  hinder  the 
uncle's-  wife  of  dower  ; '  but  if  the  livery,  in  which  B.  joined 
with  A.  be  the  livery  of  B.  that  will  prevent  the  remitter,  {q 
as  during  his  life  he  fhall  be  adjudged  feifed  of  the  lands  in  fee- 
iimple  by  defcent  from  the  uncle,  and  then  dower  lies ;  for  that 
is  the  fame  eftate  whereof  fhe  demands  dower.  The  Court 
doubted  if  it  was  the  livery  of  B.  or  not ;  and  note,  that  the 
feoffment  was  without  deed.  Le.  37 .  pi.  48.  Mich.  28  &  29  Eliz, 
C.  B.  Partridge  v.  Partridge. 

20.  Upon  evidence,  it  was  faid  per  Cur.  abfente  Poph.  that 
if  tenant  in  tail^  remainder  infee^  dif continues ^  and  retakes  an  ejiate 
infeey  and  dcvifes  it  to  his  wife  for  life^  remainder  to  B,  for  years^ 
remainder  in  fee  to  him  that  had  the  remainder  in  fee  before  ^  and  dies 
without  iffue  \  the  wife  enters  and  dies  ;  he  in  remainder  is  re- 
mitted, and  may  enter  upon  the  devifee  for  years,  and  will  avoid 
the  ieafe,  though  his  remainder  be  created  by  fhe  fame  wilL 
Noy  48.  Rooke  v.  Sprat,  cites  9  H.  6.  43.  Remitter  avoids  a 
Uafe  for  yea.' s  without  entry.     15E.  4.  6. 

21*  If  baron  levies  fine  of  his  wifis  land^  and  dies,  and  the 
feme  accepts  a  Ieafe  for  years  of  the  fame  land ;  this  is  a  remitter. 
Cited  by  Harrifon  in  his  reading  at  Lincoln's-Inn,  in  Lent  ^632^ 
as  refolvcd'Trin.  15  Jac  Rot  988    Duncomb's  Cafe.  , 

22.  A*  tenant  in  tail,  remainder  to  B.  in  taili  remainder  over,  ^r^tc,  Uoh 
&c.  A,  modi  XI  Ieafe  to  J.  S.for  the  HfiofJ  S.  not  warranted  by  of  counfcl 
the  ftatute,  and  dies  without  iffue.  leaving  B.  the  remaindeir^man  his  f^?**  ^^J 
oetr,  to  whom  the  reverfton  tnfee  de/cends      B.  (bemg  now  tenant  g,ve  up 
in  tail^  with  remainder  in  fee)  leafes  to  W.  R.  (J.  S.  ftill  living)  this  point,  . 
for  99  years f  to  commence  after  the  death  of  J.  S.  referving  rent.  J^jfi^^^^n 
J.S.Jierrenders  to  B.  and  C.  (afh-anger)  t^n  condition  ^  and  dies,  f    ^,5   -i 
it  was  infifled  that  by  the  furrender  B  was  remitted,  and  that  doabiencfi 
the  condition  was  no  hindrance,  and  that  |s  to  the  rule,  that  ofpkkUiv^ 

Mm  a  when 
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$58.  Am.  ^*^'  ^  ^  remitter^  it  b  to  be  intmded  where  the  efiaU  hoi  <•«<»• 
s.Cbtttad*  nuance^  but  that  here  the  eftatc  for  life  by  furrcndcr  is  oMpd, 
J**"^"*"'      and  that  the  condition  could  not  hinder  its  merging,  and  fo  bf 

confequence  B.  is  feifed  again  in  tail.    But  the  Court  hdi! 

plainly  that  B.  was  not  remitted  by  accepting  the  furrcndcr. 

Skin.  2.  Mich.  33  Car.  2«  B.  R.  &  62.  Mich.  34  Car.  x.  Fan* 

lin  V.  Hardy. 

23.  If  tenant  In  tail  Sfcontinues  for  lifty  and  grants  the  ttrtims 

reverfion  to  a  fir  anger ^  and  tenant  for  life  furrenderT  to  thaifiranger^ 

now  tenant  in  tail  is  feifed  agam  in  tail.    Sic  di£him  fuit  pec 

PoUexfen.  Skin.  3.  in  Cafe  of  Paulin  ▼•  Hardy. 


(G.  2)     Where  a  Man  ihall  be  Remitted  upon 
taking  an  Eftate.     Where  Right  of  Entry. 

I.  iN  affife  it  was  found,  that  land  was  ffven  ta  harm  aai 

*  feme  in  tailf  the  iaron  went  of  the  country^  the  feme  nfeeffel 

O.  who  leafed  to  the  feme  for  life^  ^[it  baron  dxedy  and  thcfim  £ei 

without  ijfue^  and  the  donor  entered^  and  O.  oufted  him»  and  the 

entry  ot  the  donor  adjudged  lawful  \  for  the  feoffinent  of  the 

feme  was  a  difleifin  to  the  baron,  and  by  the  retaking  of  the 

eftate  fhe  was  remitted,   and  therefore  the  reverfion  m  the 

donor,  and  his  entry  lawful.    Per  tot.  Cur,    Br.  B^cnutter,  pL 

17.  cites  9  AfT.  20. 

MMtMUfon      2.  In  aflife,  if  the  baron  emdfeme  purcbafes  infie^  the  barm 

aife£7he     ^^  ^'^  '^^f^^  smd  after  they  enter  with  the  ajent  ef  the  oBeme 

right  oftki   ^ho  it  within  age^  and  the  baron  dies^  the  feme  is  not  remitted  | 

/me  to  am     for  they  were  dijeifors  by  their  entry,  inafmuch  as  the  affent  Mfthe 

T/fMitkm  ^^fi^^  ^  void\  but  M.  9.  in  cui  in  vita,  if  the  baron  and  feme 

ana  the  i«.*  had  been  infeoffed,  and  after  the  baron  died  the  feme  had  been 

ren  dies,  the  remitted.    Br.  Remitter,  pL  1 8.  cites  i  x  Aff.  14. 

tenit  u  re-  * 

nittcdy  and  the  entry  of  the  iii£mt  toUed.    Per  Lbtleloii.    Br.  Remitter.  pL  34.  (hii}  cu» 

It  £•  4.  1. 

3.  If  the  tenant  for  life  lofei  by  judgment^  and  after  he  revetfee 
this  judgment^  by  this  the  reverfion  is  vefted  in  him  in  the  r^ 
vcrfion  again  j  quod  nota.  Br.  Remitter,  pi.  19.  cites  i6  AC 
16. 

4.  Where  baron  is  feifed  and  takes  feme,  zsiA  he  aEens  and  retake^ 
to  him  and  his  feme  in  tail,  and  dies,  the  lord  enters  for  %oard% 


leafes  the  ward  to  J,  N.  who  endows  the  feme  of  the  tUrd  p^ 
which  fhe  accepts  \  this  is  a  remitter  to  the  feme,  and  ihe  BMf 
recover  the  other  two  parts  by  affife,  and  the.  acceptance  df 
the  dower  no  impediment.  Br.  Remitter,  pL  20.  ckci  if 
AC  3. 

5.  Baron  and  feme  fetjed  injure  uxor  is,  the  baron  madkfiefme^ 

and  the  alienee  re^erfeoffed  the  baron  and  feme^  and  the  Imts  ^  fm 

feme ;  and /(^  died  without  ijfue,  and  hcr  heir  colbteral  coteA 

the 


4BBi€  baroQ^  and  lie  lirotight  affile  and  recovered  ;  for  though  the 
feme  hy  the  retakinjt  nvas  ntrntted^  and  the  heir  might  have  en- 
tered if  f]^  had  ftrvivcd  the  baron  ^  jret  now  as  the  baron  fur- 
vived)  therefore  becauie  he  fliall  lofe  the  warranty  if  the  heir 
Audi  have  the  remitter,  £or  that  rtaiomfirfaft-'guardefthe  %var» 
ranty  the  baron  recovered  $  fuodnurum.  Br.  Remitter^  pi.  21  • 
cites  21  AC  24 

6.  Land  defandediQ  %  femes ^  nxA  they  made  purpart^  and  the 
we  took  iaron  nvbo  oKened  infee^  and  re^fook  an  ejftate  to  bim  and  his 

feme ;  and  after  theym^  died  with$ut  iffue^  by  which  the  ether  filler  T  ^^  ^ 

£nteredf  and  the  baron  brought  affife,  and  the  affife  awarded, 

2Xid  that  it  ihall  not  be  a  remitter,  ky  reafon  of.  the  tuarranty  of 

-the  baron  made  to  him,  upon  the  gift  to  him  and  his  feme* 

fwhicbfiaU  be  h/lbyihe  remitter^  if  he  ihould  be  remitted,  ^uare 

inde,  becaufe  it  b  contrary  at  this  day.     Br.  Remitter,  pi.  41. 

cites  21  E.  3.  26. 

7.  If  xhc  Jijei/or  infeoffs  the  diffeifee^  and  two  others,  the  whole  Udi/ijfir 
accrues  to  the  diffeifce,  and  nothing  vcfts  in  the  others  j  for  his  ^^jJ^J^jf" 
entry  was  lawful,  and  he  remitted,  and  then  the  livery  is  void,  efiatetotke 
HUmtez  if  his  entry  had  not  been  lawful.    Br.  Remitter,  pi.  23.  ^Itifee  and 

ii  remitted  by  peafb*  that  his  entry  wdf  lawfui.    Br.  Rcmitteri  pL  6i«  cites  Litt.  tit.  Remitter^ 
loi.  153.  ' 

But  ififUrs  wkere  tJu  entry  of  a  man  is  hlied^  at  by  difi$iUiniuneef  dejcent,  Slc  and  cfiate  is 
made  to  him  within  age,  and  to  another,  there  he  who  has  the  right  of  aftian  is  nit  remitted 
luUefiJor  «  moiety*    Ibid. 

8.  In  an  affife  it  was  found  that  the  feme  infeoffed  two  upon  con^ 
£tioH  to  re-enfeaff^  her  whenfhe  fhould  require  them  \  and  after  fbe 
Udt.haron\  mathtnjbe  required  them  to  re^enfeoff  her,  and  the  one 
reftifed,  and  the  other  re-^nfeoffed  the  baron  anJTfeme  of  the  whole  % 
by  which  the  baron  and  feme  held  them  in  of  the  whole,  and  the 
fitber  otified  them,  and  the  baron  and  feme  brought  af&fe  and  re* 
covered  by  award  \  and  yet  it  was  found  that  the  baron  and  feme 
pever  claimed  the  other  moiety  by  entry,  ha  entered  by  the  ferment ; 
piod  yet  becaufe  his  entry  was  lawfid  in  ther  other  moiety,  there* 
fore  by  award  they  ihall  be  adjudged  in,  in  their  beft  right,  and 
recover.    Br.  Remitter,  pi.  45.  cites  35  AfT.  1 1. 

9.  In  formedon,  tenant  in  tail  made  feoffment  and  died,  and  the  TeM4at  n 
fe^ee,  iffeoffed  the  ijfue  in  tail  within  age,  if  he  is  impleaded,  he  J*'^*'**"*' 

ihaJl  have  his  age ;  for  he  is  remitted  upon  this  matter  pleaded ;  /{[^^{,^ 
for  there  is  no  folly  in  him ;  and  he  cannot  waive  the  tenancy,  and  Med  te  tk§ 
has  not  any  againft  whom  to  bring  his  aflion,  nor  that  can  render  to  i^««'«' 
him  his  demand,  and  therefore  is  remitted*    Quod  nota.    Bf.  j^  Ufmof 
JLen&itter,  pL  3.  cites  40  £•  3. 43.  i»  Hfe,  and 

d7ed,  ttie 
T^MPf^  brou^  icire  facias  to  execute  the  fine,  and  the  heir  in  tall  (hewed  this  matter,  and 
pnyed  his  age,  and  had  it  s  for  it  was  adjudged  a  temitter  by  the  nonaj^e.   Br  Remitter,  pL  38. 
ffstn  ss  £•  ^  7* 

i^.  In  .affife  the  cafe- was,  that  the  baron  fnfed  in  jure  wcorie 
piadtJioffiHmt  in  ft$^  mi  retook  to  him  and  bufeme^  and  to  the 
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plaintiff  in  the  ajpfe ;  and  after  the  baron  and  feme  levied  a  fine  is 
the  tenant  luith  'warranty ;  the  haron  diedj  the  feme  furvivfd^  and 
the  tenant  held  himfelf  in,  and  all  this  matter  was  found  by 
affife  awarded  at  large,  bccauie  the  plaintiff  was  an  infant ;  and 
"  it  was  awarded  that  the  feme  by  the  re-taking  hvos  remitted  to  the 
*         nvbole  \  and  therefore  all  pafTed  by  the  fine,  and  fo  the  plaintiff 
took  nothing  by  the  writ,  quod  nota  ;  but  miro^  that  {be  had  nst 
^  recwereda  moiety  \  for  per  Littleton,  in  his  chapter  of  Remit- 

ters, the  feme  is  not  remitted  but  to  one  moiety  only,     Br.  Remitter, 
pL  6.  cites  44  E.  3.  17  &  44  AiT,  2. 

I  r.  If  land  be  intailed  by  fine  to  the  baron  and  his  ftrfl feme^  and 

the  heirs  of  their  two  bodies^  and  they  have  iffue  afon^  and  ththarw 

and  feme  dif continue  by  fine y  and  retake  to  them  and  to  the  heirs  of  tbe 

ifody  of  the  barcn^  the  remainder  to  the  right  heirs  of  tbe  baron  j  the 

*  feme  dies^  and   the  baron  takes  amiher  feme  and  (lies,  and  the 

fecondfcme  brings  writ  of  dower  againft  the  fon ;  but  per  Cur, 

fhe  (hall  be  barred,  for  the  heir  is  remitted  by  thefirfl  tailj  of  which 

the  feme  is  not  dowable,  and  fo  in  by  elder  title  than  the  feme 

can  demand  dower  of;  for  {he  cannot  demand  dower  but  upon 

the  fecona  tail  gene*  al,  vrhich  is  gone  by  remitter ^  and  fo  the  hdr 

in  by  elder  title>  qtiod  nota.     Br.  Remiuer,  pL  7.  cites44£:3. 

26. 

r  AA^   1       1 2.  In  waft,  it  was  faid  that  vrhcrefeme  is  in  with  her  barm 

Br.  Waft      h  ^^fi  sT  y*  f^^  ^if^i  ^^^  ^^^  baron  difcontinues  to  W.  and  W,  males 

pi.  46.  cites  another  leafe  to  the  baron  and  feme  for  life^  and  the  barm  £is^  the 

^  ^*  feme  in  waft  fhall  be  alleged  to  be  in  by  the  firft  leafe,  ^  nrf 

by  the  fecond  leafe,  by  reafon  of  the  remitter,    Br.  Remitter, 

pi.  8.  cites  46  £  3.  20. 

13.  In  formedon  ;  baron  wasfeifed  in  fee  in  jure  uxoris  i  they 

had  iffue  a  daughter  ;  the  baron  gave  in  tail  to  the  daughter  and  her 

baron  \  the  donor  and  his  feme  died^  and  the  baron  oft^e  daughter 

died  J  and  the  daughter  made  feoffment  in  fee  and  died;  the  Jon  ef 

daughter  brought  formedon.     And  -per  Culpeper,    he   fhall  be 

barred  ;   for  his  mother  was  remitted  to  the  JFee-iimpk,  and 

then  the  feoffment  good,  quod  Thiming  non  negavit,  by  which 

tht  demandant  pleaded  other  matter.  Br.  Remitter,  pK  ic*  cites 

II  H4.  50.       ' 

Br.  Remiu        I4.  A,  was  feifed  in  fee^  and  B.  diffeifed  him^  and  compelled  A, 

ter,  pi.  lo.   fQ  niarry  his  daughter^  and  afier  compelled  him  •  to  take  m  gft 

4.  10.  S.  C.  f^^^  ^'  ^f,  ibefame  land  in  tail^  by  menace  of  death ,  and  it  was 

«Ong.  it     admitted,  that  becaufe  his  entry  is  lawful,  and  he  did  not  take 

{•ercfcdtcj.  i-j^g  cftate  by  deed  indented,  now  he  is  I'emitted  to  the  fee^fim- 

ple,  quod  nota  bene.  Br.  Remitter,  pi  40.  cites  12  H.  4. 17. 

15.  Formedon  of  the  gift  of  one  R.  to  Wl  and  B  Ins  feme  in  taHj 
and  conveyed  to  himfelf  as  heir  to  the  donees  ;  the  tenant  faid  that  bn 
fore  the  gift  of  W.  the  donee  wasfeifed  in  fee  within  age,  andiffesffed 
the  faid  R,  and  after  R.  gave  to  the  faid  W.  and  E,  his  feme*  itt 
tail,  zndJS.died,  andW*furyived,  que  efiate  tbe  tenant  4^;  the 
demandant  faid  that  at  the  time  of  the  g^  Jr*  was  of  full  age^  aw  the 
Others  e  contra.    Quxrc  of  this  ifliie ;  for  if  W.  was  wkbin  agt 

•      •      •  B( 


ift.the  time  of  the  feoffment  made  to  R.  lie  is  remhted^  not* 
withftanding  he  was  of  full  age  at  the  time  of  the  gift ;  for 
liis  entry  was  lawful ',  and  then  if  he  retook  ivithout  matter  of 
/ctmcluficny  he  is  remitted    Br,  Remitter,  pi   a.  cites  3  H.  6.  19. 

16.  In  fcr/nf/isin  the  tenattt /ciidy  that  hrforethe  gift  the  donee  bim» 
fcif  tvas  fcifcdy  and  vftoffed  the  iknor^  ivJ>ogave  to  the  donei  avd  his 
frmty  the  donee  wthin  age^  and  they  had  i^ue  the  tnother  of'  the  de* 

jnarJiiTity  and  tlicfente  died^  and  the  ba^on  took  another  feme  ^  and 
hadijfue  a  foti  now  tenant.  Judgment,  &'c.  and  this  is  by  the  re- 
mitter ;  for  the  -entry  of  the  infant  was  lawful,  and  by  the  gift 
he  is  remitted  in  fee,  and  is  not  feifed  in  tail,  and  then  the  iba 
)&  heir.    Br,  Remitter,  pi.  34.  (bis)  cites  5  E.  4,  5. 

17.  Note,  per  Vaviibr,  it  was  held  by  the  jufticcs,  in  the  Cafe 
of  MATTOKf  that  if  tenant  in  tail  dijfeifes  his  difccntimuey  and  has 
ijitcy  and  the  difceniinuee  dies,  his  heir  within  age^  the  te/iant  in  tail 
Jies^  his  heir  is  remitted  notwithftanding  the  nonage  of  the  heir 
of  the  difcontinuee,  and  yet  defccnt  fliall  not  bind  the  infant* 
Contrary  of  remitter  ;  tut  if  the  ijfiu  in  tail  was  parly  to  the  dif^ 
Jdfcry  he  fliall  not  be  remitted.  Br.  Remitter,  pi.  34.  (bis) 
cites  II  E.  4.  I. 

1 8.  Where  a  man  reefers  upon  faint  title  againf  tenant  in  tail,  g^^  pa^jj 
and  he  dies^  before  %vhich  the  recoveror  enter i^  by  which  the  heir  in  R-covcry,' 
tail  enters,  he  \&  remitted ;  per  Brian  and  Littleton ;  but  per  E^'J^  *^*"* 
Choke  J«  upon  recovery  executory  he  is  not  remitted  as  here, 

for  the  entry  of  him  who  recovered  is  lawful,  and  the  heir  in 
tail  is  put  to  his  fonnedon  to  falfify.  Br.  Remitter,  pi.  35.  cites 
12  £.4.  19. 

19.  If  a  man  dtjfeifes  mx  father ^  and  /  enter  in  the  life  of  my 
father^  and  after  my  father  dies  5  now  I  fhal!  retain  the  land 
iigainft  the  diflcifor,  and  yet  he  fliall  have  trefpafs  for  the  time 
of  my  father  (  for  he  may  have  aflife  in  the  life  of  my  father* 
Br.  Remitter,  pi.  36,  cites  21  E  4.  78.  per  Brian  and  his  com- 
panion in  Bluet's  Cafe. — And  the  like  matter  was  agreed  for  law 
30  H.  6.  Ibid. 

20.  If  the  dijfeifor  infeoffs  the  heir  of  the  diffeifee^  aad  the  dijeifee  S.  P.  Br; 
iiesy  his  heir  within  age,  he  fliall  have  his  age  j  for  he  is  remitted.  Remitter, 
^nd  fo  it  feems  f  th^t  he  is]  if  he  was  of  full  age ;  for  the  right  s.'c/pct** 
is  defcended  to  him  from  his  father  j  quod  nota,    Br.  Remitter,  Choke. ' 
pi.  48.  cites  21  E.  4.  78.  [  449  1 

2r.  tenant  in  tail  niadefeofment  and  retook  an  efiate again f  and  Br-  Condi- 
ohliged  himfelf  in  a  fatute  merchant^  and  then  made  feoffment  in  fee.  **"*»»  P^ 
ftpon  condition  y  and  after  the  recognizance  was  put  in  execution  of  the  s?C.^^ 
ftatute  merchant ;  and  after  he  diedy  and  the  hei*  in  tail  entered  Br.  Eftates* 
"Hinthin  age  for  the  cottdition  broken.    And  per  Rede  and  others,  this  pl«  5*«cto 
is  a  good  remitter  to  the  h6ir  in  tail ;  bccaufe  he  is  within  age, 
and  therefore  folly  fliall  not  be  adjudged  in  him,  and  therefore 
9  remitter ;  but  ij  he  was  of  full  a^Cy  and  entered  for  the  cofidition^ 
and  has  title  of  f«rmedon  paramount,  as  above,  there  he  ihall 
not  be  remitted ;  for  he  fliall  be  s^djudged  in  of  fu^h  eftate  only, 
a^  be  IRS  who  made  the  condition,  at  the  time  wheo  he  made 
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feoKneot  upon  eonditionj  which  was  fee^imple.    Br.  Remktov 

pi.  33»  cites  8  H.  7. 7. 

a2.  If  the  fan  and  arranger  d'tjfe'tfe  the  fathery  and  after  the 
father  dUsf  the  fon  is  remitted  to  all,  and  he  ihall  be  adjudged 

in'  as  if  he  had  entered  as  heir  of  the  father.     Br.  Reaiicter^ 

pi.  53.  cites  II  U.  7.  la. 
^*f***^*  .  23.  If  land  be  entailed  to  a  man  and  bis  wife^  atid  the  heirs  ef 
e^f  Sr*  '*'*''  ^  Miesy  who  have  ijfue  a  daughter ^  and  the  nuife  die^,  and 
land  dc  the  hujband  takes  another  wife^  and  has  ifliie  another  daughter^ 
iceodcd  ^f^  difconiinues  the  tail  \  and  after  he  diffdfes  the  difconiinuie,  and 
Mxtd  there  diesfeifedy  now  the  land  Ihall  defcend  to  the  2  daughters.  And 
cannot  be    in  this  cafe,  as  to  the  eldeft  daughter,  who  is  inheritable  bf 

*°^fTfo '  ^°'^^  ^^  ^^^  ^**^'  ^^*®  "  °^  remitter  but  ef  the  nunetj  \  and  as  to 
nucb'u  '(^c  other  moiety,  fhe  is  put  to  fue  her  a£don  of  formedon  agiinft 
cometco  the  her  fifter  \  for  in  this  cafe  the  twp  iifters  are  not  tenants  in  par« 
fcem,*or1>'  ^^^It  ^^  ^^  ^"^  tenants  in  common,  for  that  they  aretnbf 
any  other  ^  divers  titles ;  for  the  one  fifter  is  in  her  remitter  by  force  of  the 
mean* with.,  entail,  as  to  that  which  to  her  belongs ;  and  the  other  fifter  b 

foiiy^"nd  ^'^  ^  ^^  ^'^^  ^^' ^^^  belongs  in  fee-fimple,  by  the  deiceat  from 
in  this  cafe  her  father,  &c.    Litt.  f.  ^^. 

by  aa  in  ^  ' 

law  the  coparceny  is  defeated  ;  for  the  daughters  are  in  by  feveral  utleti  ▼!>.  The  ddell  daqghlei 
is  t'-narit  in  tail  per  formatn  doni,  by  the  remitter  of  the  one  moiety,  and  the  youogeft  feiied  ia 
{ee  fimple  by  defccut  of  ths  other  moiety,  agaiaii  whom  the  other  ufler  in  tail  may  have  her  foi> 
Siedon.    Co.  Litt,  950.  a. 

And  /&  it  is  24.  &  if  tenant  in  tail  infeoffs  his  heir  apparent  in  tailfViiUn  agSf 
tiniue  fur'  ^"^  another  jointenant  in  fee,  and  the  tenant  in  taiJ  dies }  now 
tkcdfota  of  the  heir  in  tail  is  in  his  remitter  as  to  the  one  moiety,  and  as 
ihiunant  in  to  the  Other  moiety  he  is  put  to  his  writ  of  formedon.  &c. 

tail  makes  a    j  ...     n  ^^^  '  '^ 

charter  of      ^1^^.  f,  663. 

Jtoffmtnt  to  the  iJfue  in  tail,  ^eipg  tuithin  sge^-  who  has  right,  and  to  a  franker  in  fee,  and  auUi 
livery  to  tha  infant  in  name  of  both;  the  ifTue  is  not  reiniued  to  the  whole,  but  to  the  half;  for 
firtt  he  Ukes  the  ff  r-fitople,  and  after  the  remitter  is  wrought  by  operation  of  law,  and  therefoit 
can  remit  him  only  to  a  moiety.    Co.  Litt.  35a  a. 

(H)     At  what  Time  a  Man  (hall  be  remitted. 

^*  W  [I-  1^  tenant  in  tail  males  a  feoffment  in  fee  to  the  ufe  of  himj^f  i^ 
IloifRep  fi^*  ^^'^  ^^^  leaf es  for  years  and  dies,  the  ^ue  is  immeS^ 

a6o  S.  c.'  ately  remitted  hy  the  defcent  of  the  rewrfion  before  entry  into  the 

—-Mo.  846.  land,  and  the  eftate  of  the  leflee  immediately  changed  into  a 

jj-^*^^^'  tenancy  at  fuffcrancc.     M.  13  Ja.  B.  R.  between  ^riJgman  and 

I jc.  Anon.  Charlton.     Adjudged  upon  evidence.3 

fecms  to  be 

S-C.  accordingly ;  tbongh  it  is  here  faid,  that  the  lAie  accepted  the  rent.  AaA  the  opaaiaM  oi- 
all  the  -iiftiers  wai,  thai  it  did  not  confirm  the  leafe,  that  bemg  utterly  void,  as  boBf  made  by 
the  father  at  the  time  when  he  was  tenant  in  fee  limplc* 

£  450  ]       2.  Where  the  ifue  in  tml  enters  as  heir  of  the  ame/hr  intail^vA$ 

f^fffri  •fa^fi  recovery y  and  the  other  oufts  him,  he  ihall  haset 

alfife,  zndjbattfajlfy  in  affife  i  and  fo  he  is  mmtUd  mtifintb/bad^ 

iffg  the  rmvery,  ds  iffecms  i  bot  this  is  b^eatecuA^  loi*  ^^ 


i^Ai  ieimmdmi  had  find  aticutim  againft  the  anoeftor^  there  the 
ifliie  nput  to  Ihs  formedon.  Note  the  dherfity,  where  he  may 
enter  and  have  affife^  and  where  not.  Br.  Remitter,  pi.  p.  cites 
7H.  4. 17. 

3.  A  man  can  mt  be  remitted  (rfier  collateral  nuarranty  defcended^ 
For  lineal  warranty  and  aflets  defcended  is  only  a  bar  to  the 
tail,  but  collateral  warranty  is  an  extinguifhment  of  the  tail  j  fo 
that  though  the  tenant  in  tail  or  his  iSiie  enter  after  this,  and 
dies  ferfed,  and  his  heir  is  in  by  defcent,  yet  he  (hall  not  be  re* 
mitted  for  the  reafon  aforefaid*  Br.  Garranties,  pi.  31.  cites 
19  H. 6  59 

4.  If  tenant  in  tail  dtfconttnues  and  dies^  and  the  iffia  brings  a  What  it 
firmedon  againft  the  difcontinueey  who  pleads  non  tenure^  and  ut"  n^^^^^ 

terly  difclainu  in  the  tenancy,  judgment  fhall  be,  that  the  tenant  pleaded 
go  without  day,  and  the  demandant  may  enter  notwithftanding  ""J^JJJVj* 
the  difcontinuance.     Litt.  f.  691.  Hawk.  Co.Litt.  456.  St  toSte 

plea  of  non-tmare,  but  of  non-tcoure  pleaded  with  a  dKclatmer  \  for  the  pka  of  iioiwteaurc  £§» 
vific%  no  more  than  that  the  tenant  has  not  the  freehold,  which  may  be  true,  yet  he  may  have  • 
revcrfion  in  fee  expc^nt  on  an  eftate  for  life ;  fo  that  in  that  caL,  the  demandant  re-ciiteriag| 
ihould  not  be  remitted  to  the  whole  fee.    Hawk.  Co.  jLitt  456. 

5 .  So  if  a  dijleifie  brings  a  writ  of  entry  fur  diffeifin  etgainfi  the  £f* 
fiijor^s  beiry  who  difclaimsy  the  difleifee  may  enter,  and  (hall  be 
remitted  j  or  rather,  fhall  recontinue  the  former  eftate }  for  in 
thefe  cafes  the  demandant  has  no  right  to  2  eftates.  Litt.  f.  692. 
Hawk  Co.  Litt.  456. 

6.  Note»  in  the  cafe  otfeme  covert^  Ihe  may  be  remitted  in  the 
Ufe  of  the  difcontinuor  \  becaufe  ihe  has  a  preient  right.  But  in 
ttie  cafe  of  tenant  in  tail,  the  ijfue  casmot  be  remitted  in  the  life 
of  the  difcontinuor  \  bctaufe  the  ifliie  has  no  right  until  his  do* 
ceafe.    Co.  Litt.  3  5  2*  a, 

(I)     In  what  Cafes  a  Remitter  to  one  Jhall  ie  to 

another,  and  in  what  Not. 

[%.    T^ARON  and  feme  tenants  for  life^  remainder  in  teil  to  the  jo.  199.  pit 
"^^  elde/ljon  of  the  baron,  the  remainder  to  the  youngefi  fon  *^**^5*h, 
pf  the  baron  in  tailf  with  JSverfe  remainders  oner  in  Udl^  the  re-  xendti  v. 
mainder  in  fee  to  the  rirbt  heirs  of  the  baron  in  fee.    The  baron  Wmt.^^ 
maies  feoffment  to  the  ufc  of  himjelffor  Isfe^  the  renuunder  to  the  2**'^'«.*(£ 
yotmge/ljon  in  tail  with  warranty,  and  diesi  after  whofe  death  the  ^*^^ 
warranvy  defcends  upon  the  eldeft  fon,  and  then  they»n^  enters 
ty  ibeftatuU  32  /f.  8.  by  which  Ihc  U  remitted  \  yet  this  (hall 
not  temit  the  ddeft  fon  to  his  eftate  tail,  which  was  bound  bf 
the  eoUateral^varranty  of  his  father.    Between  Fon  and  Kendalh  ^ 
TV.      Car.  B.  R.   adjudged  upon  a  fpecial  verdift  without 
dooht  %  and  afterwards^  videlicet,  Mich.  5  Car,  adjudged  upmi 
irrit  of  error  in  the  Exchequer-Chamber  without  any  fcruple^ 

ind  the  firft  judgmem  affii»cd%    lattttsr  Tr.  sCar*  B. R. 


45<^t  lEtmifttett 

* 

•Cro.C.  Rot.  746.  Hill.  10  Car.  B.  R.  between  *  GrindtH  zxA  Smuh 

iSlL^o*  </rg^i  admitted  and  agreed  by  the  counfcl  and  court  without 

Car.  B.R.  argument  of  this  point.  Intratur  Tr.  8  Car  Rot.  1000.  I  being 

£yn»'cMr^  of  the  plaintiff's  counfel.     See  19  H,  6  5  ] 

Baron  (cnapt  for  life,  remainder  to  his  wijcjor  hje^  remainder  to  his  Rrft  fon  in  tail.  The  f<m  ii 
of  age,  the  baron  makes  feoflmcnt  in  fee  u'itb  wartdnty,  and  taJ^ej  'udi  *v  ejlatc  to  ktm  ttd  kij 
wjc,  *  The  baron  ^/fi.  The  wife  it  remitted,  but  the  culiaura  warraniy  binds  the  (bft ;  for 
be  ia  001  leiniucd*     Per  Holt  Ch.  J.  i  \  Mod.  91.  pi.  1^.  ciics  BulCi.  iQj. 

*  [  45  '  ]  ?•  ''^  ^.^\^t  it  \ras  found,  tl\at  the  Lord  Say  ^ave  in  iail^  the  dona 
aliened  infee^  and  retook  to  him  and  his  feme  in  Jaify  the  remainder 
to  W".  in  fee 'j  znd  had  ijfiie  and  died.  The  r'7:/r  of  the  feme  (Bed 
without  t/fue,  W.  by  the  remainder  entered,  and  the  donor 
oufted  him,  and  his  entry  lawful ;  bccaufe  the  iffue  in  tail  vuis 
remitted.  And  this  is  a  remitter  of  the  reverjion  alio  5  for  difconti' 
nuance  cannot  'be  of  ejlatc  tail  cnlyy  unlfs  the  reverfton  be  dzjczntirmei 
alfo ;  fo  the  iflue  in  tail  cannot  be  remitted  without  reconti* 
TiP"^  *•  .  nuance  of  the  reverfion  to  the  *  donor^  or  his  heirs.  Br.  Re? 
( jjwer.j      ij^itter,  pU  27.  cites  36  Afll4, 

But  where  4  3.  If  diffeifor  infeoffs  4,  upon  whom-  the  diffe'fee  re-enteriy  and 
o?o:hert  '  tfw  of  the  fecjfees  enters  again^  and  the  diffeifee  brings  affife^  he  can« 
are  iawfulty  not  plead  jointenancy  with  the  other  3  ;  for  by  the  entry  of  the 
/e\fcd,  and  difieifee  their  intcreft  was  defeated,  and  therefore  regrefi  if  tic 
the  entry  of  ^^  ^^^  *^  remit  the  others  \  for  the  right  is  deternunedn  Br.  Rcr 
thegnere^     initter^  pi.  1 6.  cites  I  H.  6.  5.  Per  Half,  J, 

mits  aU  the 

9thers :  for  (he  entry  is  lawful,  and  the  right  remains.     And  in  the  other  cifcs  c  conin  ^  liw  tkf 

ri|;ht,  inurdl,  and  poflciHon  is  defeated  by  the  lawful  entry.     Ibid. 

For  the  '   4.  If  land  be  gtven  to  a  wom^n  in  tailf  the  remainder  to  mmtkei^ 

£w're-  ^^  '^'>  ^^^  remainder  to  the  ^d  in  tail,  the  remainder  io  the /^fh 

quires  that  i^fie^  and  the  woman  takes  hufband^  and  the  hii/band  J^fcon^mns 

«s  the  dif-  xh&  land  in  fee ;  by  this  difcontinuance  all  the  remainders  arc 

pf  thceOatc  sJ^'^^**^"*^^^-    ^^^  if  tl^e  Wife  dies  without  iiluef  they  in  there** 

in  tail  it  a  mainder  have  no  remedy  but  to  fue  a  formedon  in  the'  remainder 

difcontmu-  ^^en  It  comes  to  their  tim^s.     But  if  after  fuck  difcontinuance 

icverlion  '^^  eftate  be  made  to  the  hisfband  and  wife  for  their  two  lives,  or  of 

or  regain-  another  man's  life,  or  other  eftate,  if c.  this  being  a  remitter  to 

^rcnll^^  the  wife,  is  alfo  to  all  in  the  remainder  \  for  after  the  wife  iHio 

tcrto  the  '^  "^  her  remitter  is  dead  without  iffue,  they  in  the  remainder 

eftate  in  uil  may  enter,  &c.  without  fuing  any  ad^ion,  &c.  and  fo  is  it  of 

SemUter'To*  *^^^^  ^^^  ^^^  ^^^  reverfion  after  fucl^  entails.    I^tt.  f.  673. 

them  in  the  remainder  or  reyerfion.    Ca  Litt.  354.  h. 

Where  pir.  j.  If  2  jointenants  in  fee,  the  one  hAng  of  fuU  4^$^  the  cAer 

SL^namt  ^'itbinagi^  are  ^ffeifed^  &c.  and  the  digT^for  dUd  fnfidf  and  bis 

have  the  i/fue  enters^  the  one  of  the  jointenants  being  then  wiihin  mge^  and 

Umt  reme-  jfter  comes  to  fullate^  and  then  the  heir  qfth^  diRUisr  letdiesto  that 

dy,  and  one    /•     ^i   .         ,-         *u-    •  •«.       /      /  ^u  '.^..\  I^l--^  •!.•#> 

enters^  the  fi^  ^°^^  ^  ^^^9  ^"^  ^^  ^  remitter  (as  to  the  moiety)  to  mm  that 
other  (hall  was  within  age,  becaufe  he  is  feiied  of  the  moiety  which  beloDfi 
•cteraifo,    to  him  M)  lee|  for  his  (Atrj  W2|8  vong^Ue  it  bot  thf  Qther  jofli|t 

tCDJXlt 


Bentftttr*  4ji 

• 

ttfaant  has  in  the  other  moiety  an  eftate  for  his  life  only  by  To  wYicre* 
force  of  the  leafe,  becaufe  his  entry  was  taken  away.  &c.    Lift.  **'^«"'nf , 

r  ^    ^  ^^'^  lawful 

*•  09^*  and  tbey 

join  in  a 
real  afi  loo,  and  one  is  fummoncd  and  fevered,  and  the  other  recovers,  both  (hall  enter;  but 
vrfaen  their  remedies  are  fcvcral,  as  when  a  parceners  aie  diflTcifecl,  and  'he  dilTeifor  dies  feifed, 
and  then  the  parceners  die,  and  the  r^^  of  out  of  tktm  recover St  the  ifTue  of  the  other  (hall  not 
enter  without  her.     Hawk.  Co.  Litt.  458 

But  herein  the  Cafe  of  Littleton,  \i  after  the  dcfunt  the  other  jointenant  had  Jiedy  and  the  infing 

Jurvivedy  foine  fay  that  he  (hould  have  cnicred  irno  the  whole,  becaufe  he  is  now  in  jt.dgcnent  of 

law,  folely  in  by  the  firft  froflment,  and  he  claiips  not  under  the  defcent.     Co.  Liti.  361.  b.  •>— . 

And  claims  nothing  from  his  companion,  who(c  right  of  entry  was  bound  by  the  defcenu  Hawk* 

Co.  Litt.  459. 

If  A.  4tnd  B,  jointenAnti  be  dijfeifedyythefither  of  A.  who  dies  ft'*ffi,  his  fon  and  heir  enter^^  ]^ 
is  remiued  to  the  whole,  and  his  companion  (hall  take  advantage  thereof,  otherwife  here  in  the 
Cafe  of  I^ittlcton,  for  ti  ai  the  acvamagc  is  ^ivcn  to  the  infan-,  more  in  refpcfl  of  his  fierfoa 
ch»n  of  his  right,  wherefore  his  companion  (hall  take  no  advaiiiagr.  Co.  Liit.  3^4.  b  -^-  -^^ 
Serjeant  Hawkins  fays,  that  in  this  laft  cafe  the  right  of  entry  wh»ch  B.  had  in  jointure  wirh  A. 
(ball  not  be  Inft  by  a  defcent  to  A.  in  refprd  of  the  privity  between  them.     Hawk.  Co.  L'tt. 

A58. But  if  the  grandfather  had  difleifed  the  jointcnants,,  ^nd  the  land  had  defctndid  to 

the  father,  and  from  him  to  A.  and  then  A.  had  di  d,  the  entry  of  the  other  Qiquld  be  ukei| 
away  by  the  firft  def:cm ;  and  therefore  he  would  uot  enter  with  the  hci^  of  A.  Co.  Litt,' 
gfi^.  b. 

6.  A  gift  in  tall  is  made  to  B,  the  remainder  to  C   infee^  J?.  [  4^2   l 
difctmtinues  and  takes  back  an  ejlate  in  taily  the  remainder  in  fee  to 
the  king  by  deed  inrcUed  \  B.  dies^  his  iffue  is  remitted,  and  con- 
fcqucntly  the  remainder.     Co.  Litt.  354.  b. 

7-  J*  ^*  '''«^«^  fif^  ^\frj  t:he  remainder  to  A.  in  tail,  the  re-  *  Bnt  fice 
mainJcr  to  B.  in  fie,   J.  S.  is  dijfeifed.  ^*  collateral  a  ncefor  of  A.  ^^^^^^ 
releafes  with  warranty  and  dies ^  whereby  the  eftate  tail  is  barred;  ^^Anni    ' 
J,  S.  re^ntersy  the  dijfeifor  has  an  eftate  in  fee-ftrnple^  determinable  cap.  16. 
uptm  the  eflate  taily  and  the  remainder  of  B,  is  devefted  in  him } 
and  fo  note  in  this  cafe,  the  eflate  for  life^  and  the  remainder  in  fee 
are  revefled,  and  remitted^  and  an  eftate  of  inheritance  left  ia 
the  diflcifor.     Co,  Litt.  354.  b. 

(L  2)     Where  the  Iffue  fhall  be  remitted  againji 

one,  and  not  agait0  another. 


I  •  TF  tenant  in  tail  and  his  iffue  diffeife  the  difcontinuee  to  the  ufi 

of  the  father^  and  tht  father  die^^  and  the  land  i^cends  to 

the  iffue^  he  is  not  remitted  againft  the  difcontinuee,  in  refpe^t 

tc  nuas  privy  and  party  to  the  wrongs  but  in  refpeft  of  all  others 

he  is  remitted,  and  ftiall  deraign  the  ift  warranty;  and  fo  note, 

a  man  may  be  remitted  againft  one,  and  not  againft  another, 

Co.Litt.  557.b. 

2.  The  hu/band  pur  chafed  \2XiA%  to  [the  ufe  of]  iimfelf  and  his  s.c.  Uv, 

nmfi  in  tail,  diey  had  iffue  ttvofons ;  then  the  hujhandmade  a  feoff-  49*  •a»rd- 

met^  to  the  ufe  of  himfelffor  life^  remainder  to  his  wife  for  Itfe,  ?"^^[  ^ 

remainder  to  his  fecond  fon  and  his  heirsy  and  diei\  the  wife  entered  fcofeent 

and  made  a  feoffment  to  the  iffue  of  the  fecond  fon  \  and  then  Xhteldefl  makesadif. 

Jon  entered pr  a  forfeiture  upon  the  ftatute  of  11 H.  7.  cap.  20.  and  J^^?^ 

adjudged  without  any  difficulty  that  his  entry  waff  lawfulf  and  the  fiia  f«^ 
.  ¥    P.       -     .  that 


452  Brntftter. 

^d  ^T^'  that  this  feoffment  by  her  (though  made  to  him  who  haft  At 
was  no  dif.  reverfion  in  fee)  is  a  forfeiture  within  the  ftatute ;  for  they  all 
coDtinqance  agreed^  that  by  her  entry  {he  is  remitted,  and  that  as  to  thit 
(wtheyhcld  there  is  no'difference  between  an  eftate  at  common  law,  and  this 
bei^^  ^e  ^^^^^  limited  to  her  by  the  ftatute  of  ufcs.  Sid.  63.  pi.  33.  Midbt 
to  him  who  13  Car.  2.  B.  R.  Jones  v.  Piiilpot. 

had  the  re« 

vcriion  in  fee  by  the  firft  feofTment)  nor  forfeited  ;  (Hen  the  entry  of  the  cMeft  Ton  is  bwfd  « 
licir  to  the  firft  entail ;  the  firft  difcontinuance  being  purged  by  the  remitter  of  the  feme,  lb 
floacunquis  via  data,  be  the  td  feoffment  by  th^  &me  a  fM-feiuire  or  not,  the  entry  ctf  the  fidl 
Sui  was  lawful. 

^7^  (K)     What  CJbarges  fhall  be  Defeated  by  a  Rc- 
W'-y  1^      mitter.     Charges  of  other  than   him  who  is 
remitted. 

[!•  TT  Ihall  defeat  all  charges  ofjhrangers.'] 

[2.  It  fhall  defeat  all  charges  of  his  ancefiorxJ] 

[3.  jO  if  tenant  in  tail  difcontinua  and  refaka  m  taH  or  kt^mi 

grants  rent-charge,  and  dies,  the  iflue  fhall  avoid  the  rent.  44£.  ]• 

26.] 

See  Dower       14*  So  if  the  i^^  be  remitted  to  a  Aeaal  tail,  the  wife  of  liil 

p.  pL  10.    fet&eri  who  is  not  his  mother,  fhall  not  be  endowed^    44  £  3. 

26.  b.] 

r   A ^2  1      LSi  Saii  tenant  in  tidl  difpontinMS  and  retalus  in  tail,  and  £et, 

the  iffuejhall  be  in  ward  to  thejirjl  donor  by  the  remitter.  44  S.  3. 

26.  Dubitatur.] 

land  wta         \6»  If  baron  Jfeifed  in  right  of  the  feme  £famtinues  in  fie,  and  re^ 

liienHA     fakes  in  fee,  and  after  xHmc  feme  dies,  and  after  baron  ^ofej^^nW 

wd  a!  im!i  ^fi  ^^  ^'^^>  ^7  which  the  land  defcend^  to  the  iiHie  of  the  firft 

jtme  and     Wife,  whereby  he  is  remitted,  the  feme  fhall  not  be  endtned^ 

Sfiviiinuid  21  £.3.  36.  b.] 

reMi  t9 km enihisfeme  injpecial tmi^  and  hdd ifue ;  thfifsm died^  the  Acfon  ImI  ntAtrJimiead 
ditd^  and  Ihe  brooght  writ  of  dower  againft  the  ^iTue,  and  he  pleaded  the  fped^l  tail  of  his  father 
•od  nother,  mdgment  if  dower,  thejmu  cMnnoi  pUad  the  elder  Uil  and  rtmtitr  $JtkektiT  to  fadi 
MtDcnl  tftily  w  ^  ^  a>^y  ^  endowed.  Qr.  Remitter,  ^l.  x  i «  ciiea  19  H.  &  45.  per  Aleve  J, 

[7.  915r^flif /tftt;  if  the  iflue  be  reniitted  ^p  r^»9tvr|rt   21  £.39 

36,b.] 
Sec  (H)  pi.  []8.  If  /^ffffff^  in  tail  makes  feoffment  in  fie  to  the  nfe  oflUmfeffki 
*•  ^'.^  fee,  and  afterwards  leafes  fir  years  rendering  rent,  and  £es,  tbe 
v«ddaak^  iilbe  being  remitted  by  the  defcent  of  the  reverfion  before  entry, 
for  years  the  eftotefbr  years  is  alfp  changed  into  a  tenancy  at  fufimnce^ 
'**^^*ljf*'  becaufe  there  is  not  any  privity  between  thb  eftate  and  tbe 
^  ^^'^  leafe,  and  therefore  no  acceptance  of  the  rent  can  confirm  it. 
i5£.  4.6.  M.  13  Ja.  B.  R,  between  Bridgman  and  Charitotn  A^padgai 
S****'43*  upon  evidence.] 

9«  In  formedon,  the  tenattt  pleaded  in  bar  that  tin  gramlnnlh^ 

of  the  demandant  wasfeifed  in  fee,  and  took  to  baton  7.  -AT.  and  bai 

tffUi £.  mberof  the dmandant^  aiyl  the iaid  J^sf^gai^it^  ^ 

ft 
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» 

H  thiJittdE.  and  her  haron^  and  after  J.  If.  and  hisfem^  dUd^  and 
tie  iiroH  rfE.  dUdf  andjke/urvivedf  and  enfeoffed  the  tenant^  judg- 
ment, &c.  and  a  good  plea  to  bar  the  tail  by  the  beft  opinion 
for  the  faid  E.  was  remitted  to  the  fee-Jimple^  wluch  voids  the  tail. 
Br.  Formedon,  pL  63.  cites  11  H.  4.  50. 

lo.  If  difcontlnuee  <f  the  wf^s  land  by  the  hufband  makes  an  Br.  Remit* 
t/ligte  rf  freehold  to  the  hufband  and  ivife  h^  deed  indented  upon  condi^  *^[^  utt.** 
twtf  Ytz^  to  pay  the  difcontinuee  a  certain  rent  wtb  a  claufe  of  re^  tit.  Reniu 
etUrj^  and  faiecaufe  the  rent  was  behind  the  difcontinuee  entered }  ur,  fel. 
flie  fliall  have  novel  diffcifin  after  the  death  of  her  hufband  h?«b7 'o** 
j^ainft  the  difcontinuee ;  for  the  amditien  was  gone  by  reafon  fbe  be  obfervod 
wets  in  her  renntter^  yet  the  hufband  with  his  wife  could  not  have  '^  ^ 
had  an  affife  becaufe  he  vras  eftopped,  &c    Litt.  f.  679.  feSy*!^*** 

miucdt  aod  tint  the  coodttiom  and  renti,  and  all  other  things  annexed  to,  or  referred  ii{Mm  ihe 
-^ —  (that  is  Taniibed  and  defeated  by  tb^  remitter}  arc  defeated  alfo*    Ca  Litt.  3^8.  •• 


tl.  If  an  abbot  or  bl/hop  had  difeonttnuedy  and  difconiinuee\3aA 
charged  the  landf  and  afterwards  by  licence  had  infemed  the  abbot  ' 
0r  bijh^^  the  fuccefibr  (hould  have  been  remitted,  and  fhould 
have  holden  the  land  difcharged.    Litt.  f.  686,  687.  Hawk.  Co. 
latt.  454« 

12.  If  ^^  father  difjiifes  the  grandfather^  and  grants  a  rent^  Noreantlit 
charge,  and  dieSf  now  is  the  entry  of  the  grandfather  taken  {J?^? 
away;  if  after  the  grandfather  £es,  the  fon  is  remitted,  and  he  enureVr 
ihaU  avoid  the  charge.    So  as  where  Littleton  puts  his  exam-  way  of  e. 
pie  of  a  fee-tail,  it  holds  alfo  in  cafe  of  a  fec-fimple.    Co.  ^^^  ^ 

""•349*«*  ,         ,  teieftpaUTed 

from  the  grantor.    Hawk.  Co.  Litt.  438. 

^L)     What  Charges  (hall  be  avoided  upon  a  Re-  r   .-     j 
initter.     [Charges  of  the  Perfons  remittedJ] 

[t«  \Y  tenant  in  teal  enfeoffs  his  fon  within  age^  who  at  full  age  ^0.623.^ 
^  leafes  the  landy  and  after  is  remitted  by  the  death  of  his  father^  **?'  ^^^'' 
he  fliaU  not  avoid  his  own  leafe.    M.  1 3  Ja.  B.  R.  ]  ^^  liil;. 

ton'g  Cafe, 
vA  that  the  fon't  making  the  leafe  (hall  not  hinder  the  remitter,  hut  that  the  law  i«  (adsfied  m 
nakiiig  the  leafe  to  ftand  good  againil  him,  becaufe  all  that  the  law  expedad  waa«  that  he  (hould 
not  avoid  hiio%iai  leafe. — 5.  C.  And  upon  the  death  of  the  fon  his  ifiue  is  remitted,  and  conle* 
^aestly  the  leafe  ii  gone  and  vani(hcd,  becaufe  the  reverfion  to  which  the  Icaie  was  attendaati  it 
^er  Coke  Ch.  J.  RolL  Rep.  s6o.  in  Cafe  of  Bridgman  v.  Charlton* 


2.  If  the  heir  e^^rent  of  the  diffnfee  diffeifes  the  diffeifor^  and 
grants  a  rent^charge^  and  then  the  diffeifee  dies^  the  grantor  fhall 
hold  tt  difcharg^  \  for  there  a  new  writ  of  entry  does  defcend 
Uto  tainiy  and  therefore  he  is  remitted.    Co.  latt.  34^.  a, 


(M)  Dtvtfling 
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» 

(M)     Devejiing  of  a  Remitten     JVbat  may  do  ft; 

•  Mo.  87t.  j^i  ^  I F  ^a^  /a//  be  made  to  the  baron  anJ/eme^  remainder  to  B* 
idllVoUc  "*  y^^>'  ^"^  ^flr««  Mliens  and  retakes  t6  him  and  feme  in  tailj 

Che  cafe  remainder  to  C.  in  fee^  and  dies,  feme  enters,  this  is  a  rcxnittcr 
wai,  the  tQ  the  firft  eftate^  and  remainder  alfo ;  but  ifjbe  after  claims  At 
inunttJniai/  ^^  efiate^  this  deveds  her  own  remittef,  but  not  the  remainderi 
ffcmaindcr    becaufe  he  is  a  ftranger.     41  £.  3«  ipj  b.  adjudged.    41  A£ 

tiuffrhc  '*'*•  ^^'  35-  •'^^^^"g^  M»^^-  '3  J^*  ^*  between  ^  Sber/ey  ad 
Urinmait^  ^oody  it  was  held  by  Hobard  that  the  feme  cannot  dcvell  the 
mfeofmtAt  remainder,  nor  Jier  own  remitter,  becaufe  then  the  remaindefi 
^laifi^  ought  to  be  dcvefted  alfo*  J-ut  he  agreed  that  (he  might 
Ji/t/0r  hzve  devefted  her  own  remitter,  if  there  had  not  been  anf 
their  lives     remainders.! 

Jbrthtwje*t  ... 

jointure^  and  ^^ter  h  died  without  ijue,  and  this  jointure  was  pleaded  in  Kar  of  dower ;  bat  id- 
judged  no  bar,  for  the  wife  is  remitted,  axul  in  of  her  (iril  cftatc,  arid  the  jointure  avoided. -^ 
Hob.  71.  pK. 84.  S.  C.  accordingly. 

It  was  held  in  B  R.  per  3  J.  againft  Mountague  Ch.  J.  that  nolens  volens  (he  is  remitted,  mi 
m  of  her  firft  eftaie.  Cro.  J.  488.  Wood  v.  Sberley. — Jenk  334.  fays  John  Say's  Cafe  haslbe 
lane  point  adjudged.    41  E.  3.  17. 

Baron  and  leme  tenants  injpeciat  tail^  remainder  over,  baron  difcontinues  and  dies ;  after  dis 

Jeme  levies  a  Jine,  Per  Cur.  nere  waa  a  difcontinuance,  and  the  fine  has  fortified  the  diicooaBe- 
ance;  fo  that  the  feme  never  can  enter  to  bs  remitted  -"—Huiband  and  wife  tfenants  in/PaiAltiJ, 
kuAand  Uvies  a  fine  to  his  own  uje^  and  after  dtvijes  the  land  to  his  wife /or  fife^  remainder  ooer,  n«- 
dering  rent\  huiband  dies,  wije  enters  and  pays  the  rent,  now  (he  haih  waived  her  remitter.  3Le. 
•7 a.  cites  D.  351.  becaufe  the  ilTuc  is  bound  by  the  finct— ft  Roll.  R.  36.  Per  Doderidge  J.  is 
CaJe  of  Wood  V.  Shirley. 

[2.  If  an  ancient  right  and  puifne  eftate  comes  to  a  man  fvitkui 
Jolly  in  him^  though  prima  facie  the  law  fays,  that  he  is  remitted 
to  the  ancient  [right]  becaufe  it  is  more  worthy ^  yet  be  mof 
claim  to  be  in  of  the  puifne  ejlate  ;  for  peradventure  he  has  wai^ 
ranty  upon  this  and  not  upon  the  other. ^ 
^     *-'~'       [3.  -^x  if  tenant  in  general  tail  difcontinues^  and  retakes  injpedal* 
^_-!j^*^  /fl/7,  and  dies,  the  ijhe  of  the  fpecial  tail  being  heir  of  the  ge- 
neral tail  may  claim  to  he  in  of  the  one  or  the  other.     41  £.  3*  30.  b. 
46  E.  3.  25.  24.  b.] 

[4.  If  the  father  dijeifes  his  fon  and  heir  within  age^  andies, 
the  heir  may  claim  in  of  the  one  eftate  or  the  other.    46  £•  3. 


3     U-.if 


t45S  3  LS*  ^^  ^  ^^^  cottveys  land  to  the  ufe  of  ,himfelf  in  taslj  the  rc- 
rror  was  mainder  to  his  nvifefor  life^  the  rcmaincier  to  another  in  tail^  Sec 
B^^R^^^nd  ^^^  ^^^"  makes  f  of  ment  of  it  to  the  ufe  of  himfelf  and  his  fern 
Mousugue  f^  ^i/^j  'i^ithout  impeachment  ofwajlcy  &c»  and  after  dies^  hisjhif 
Ch.  J.  held  entering  claiming  the  2d  ejlate^  this  fliall  deveft  the  firft  e(bte$ 
th  **^te***^  ^^^  there  was  no  remitter  during  the  coverture,  inafmuch  ss  her 
a  jufticet  ancient  eftate  was  not  any  eftate  of  franktenement,  but  only  ^ 
Eeld,  that  remainder ;  and  then  both  eftatcs  coming  together  after  the 
Sc  feme'*'  death  of  the  baron,  flie  has  eleSlion  to  claim  either  of  them.  M. 
%ins  remit-  ^3  Ja.  B.  Sherley  and  IVood  adjudged.] 
nittcd,  and 
i»  of  bcf  firft  dUte.    Cro.  J.  488.  S.  C  by  name  of  Wood  v.  Shirky.-i-Jcnk.  83i-  pL  ;••  ^ 
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Ikit  tn  tbis  cafe  Ike  had  no  tUfiion,  though  both  eftatci  were  made  during  covgrfnre,  and  in  bot^ 
the  rrmaiudcr  after  the  dczth  of  ilie  \s\\c  was  limited  to  others,  and  cites  John  Say's  Cafe  to  have 
been  To  adjudged  41  K.'-3.  17. 

6.  Gift  was  made  to  haron  andfeme^  the  remainder  to  J.  S.  the  $•  C.  citea 
taron  difconilnued    and  rc/ooi  ^d?  him  and  hisfeme^  the  remainder  to  jjl^^'^l  ^ 
W.  N.  and  died,  the  feme  agreed  to  the  fecond  eftate,  and  futren-^  Cafe  of 
dered parcel  to  W.  N.     Thcjl'tne  died,  J.  S.  entered,  and  W.  N.  Wood  v. 
oufted  him,  and  J.  S.  brought  aflife,  and  recovered  j  for  by  the  .^d  ft^ 
remitter  of  the  feme  upon  the  fecond  eftate,  the  remainder  to  that  with 
J.  S.  was  revetted,  and  therefore  (he  could  not  furrcnder  to  **»»*  »«'««• 
W.  N.  but  [could  only]  grant  her  eftate,  whic  his  determined  JJ^^j/* 
by  her  death,  and  therefore  the  plaintiiF  recovered  ;  quod  iiota.  19.  4E.3. 
And  fo  fee  that  the  agreement  to  the  Jecond  ejlate  is  of  no  cffeft,  *3-  "nd  46 
tinlefs  it  was  by  matter  of  record.     Br.  Remitter,  pi.  29.  cites  ai  r.*,, 

41  AiT.  I «  Remitter 

.  12. 

7.  A  man  made  a  feoffment  to  2,  to  fe^enfeoff  him  and  his  feme  Brooke 
in  tail,  the  remainder  to  A^  his  daugktery  and  4  days  after  one  of  the  j*y*»  •*'' 
t^MM  feoffees  died,  by  which  the  feotFer  entered,  and  required  the  ^hcrc\hc 

granger  to  re-enfeoff  him,  by  which  he  made  a  deed  to  htm  and  particular 
bis  feme  ih  tail,  the  remainder  to  A,  his  daughter  in  fee,  and  delt^  '-^ff'Y  ^^ 
vered  the  deed,  and  faidy  God  give  you  joy,  &c.  and  therefore  it  ^^  icmc 
feems  this  was  t^on  the  land ;  for  it  was  admitted  there  that  was  by  rei^ 
this  was  a  good  feoffment  without  livery;  and  after  the  baron  ^o"  of  the 
difcontinued  to  others,  and  retook  an  ejlate  to  him  and  his  feme  in  tail,  therefore 
the  remainder  to  R,  in  fee y  and  died,  and  \kitfeme  reciting  by  deed  the  rsmAtj^ 
tbatfbe  held,  &c.  the  remainder  to  R.  furrendered  to  R.  and  after  '^f  ^j*.7* 
the  feme  died ',  and  byjudg-r.cnt,  hccTink  the  re-taking  of  the  e/late  asthed'if- 
by  the  baron  after  the  difcontinuance,  &c.  to  him  and  his  feme,  continuance 
the -remainder  to  R.  was  a  remitter  to  the  feme,  by  reafon  that  fhe  ?h  ^j^?***" 
furvived,  thertfre  the  remainder  to  A,  is  remitted  alfo,  and  there-  tinuance  of 
fore  R.  Ihall  not  have  the  land.     Br.  Remitter,  pi,  4.  cites  all,  fothe 

41  E.  3    17,  remitter  to 

the  remitter  to  all  the  remainders;  c^uod  nota  per  judicium;  for  A.  recovered  by  the  aflife. 

Ibid. And  fee  likewife,  that  the  claiming  in  by  the  J<me  by  the  ficoiid  fflate  by  the  deed  offur^ 

render^  is  no  impediment  of  remitter;  {or /he  was  remitted  in  the  ijto  be/  re  this,  and  the  firft  re* 
maindef  alfo;  and  therefore  the  claiming  by  tbe  fecond  eftate  ^iier  cannot  prejudice  tbe^  firft  tf* 
nuxndcr.     Ibid. 

.  8.  A  diffeifor  is  attainted  of  felony,  and  the  land  was  holden  of 
the  crrum.  The  diffeifee  enters  into  the  land,  and  afterwards  offce 
is  found  that  the  diffeifor  ivasfeifed.  Tl\e  remitter  is  devefted  out 
of  the  diflcifeej  for  there  was  a  right  of  entry.  /\rg.  Godb, 
326.  in  Cafe  of  Lord  ShefBeld  v,  Ratcliff*,  cites  3  E.  4,  25. 

9.  Tenant  in  tail  levies  TLfire,  and  dffeijes  the  conufee,  and  dies ^ 
the  iffue  is  remitted,  then  proclamations  pafs  \  now  the  fine  de^ 
vcfts  the  remitter  :  fo  if  he.fufFered  a  common  recovery,  and  died  ^ 
before  execution,  and  the  ifiue  entered,  and  then  execution  is 
fued,  the  eftate  tail  1$  devefted  by  the  execution.  Arg.  Godb, 
325.  cites  x'Rcp.  47, 

to.  Tenant 
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tf  kaaite  to.  f>naii/  intmlhaA  ifloe  2  fons,  and  itfnjfeibis ^Mmgirpi^ 
ngtrtnifif  ^^^  ^^  >  the  younger  Jon  died  mtbout  ijbe^  ieaxmtg  Us  tmfe  fey 
keirsfi-  vement  ^enfeint  with  mfim  the  elder  brother  enteral }  this  is  a 
"^  ^U^*  remitter^  and  ihall  not  be  avoided  by  the  birth  of  a  fim  after. 
22;,"7^  3  Le.  2.  I  Ph.  &  M.  C.  B.  Anon. 

Mkentyt  fee,  and  Icier  Aaol  an  dbtc  f#  kim  and  Us  kars^  and  dks^  havii^  j/m  •  imgkkn 
kaying  bia  wife's  sroflment  enfeim  with  a  fon,  and  din,  the  daughter  it  reainedi  and  albeit  ik 
te  be  afttrward/boniy  he  (hall  not  deveft  the  remitter.    Co.  Litu  357.  p. 

^CM)     (N)    /^  what  Cafes  a  man  (hall  be  Remitted 
^'  Nolens  Volens.     Remitter  waived* 

t.  T^jfRON  and  feme  tenants  in  tail  were^  the  remainder  to  J* 
S»  in  fee,  the  karon  di/continued  and  ret^  an  efiate  to  bim* 
filf  and  his  jeme,  remainder  to  J.  D.  and  died,  the  ficme  is  re- 
mitted nolens  volens,  and  cannot  waive  it  for  the  benefit  of 
J.  S.  Arg.  2  Roll.  Rep.  34.  in  Cafe  of  Wood  v.  Sherlej,  cites 
41  AJT.  Jo.  a.  StUe's  Cafe. 

2.  Diwery  the  tenant  faid,  that  Bis  father ,  of  whofe  dftumetdp 
&c*  nuasfeijedf  andinfetmed  B*  and  tetook  to  him  and  his  flr/i  feme 
injpecial  tiul,  between  whom  this  tenant  is  i/fue  \  and  the  feme  diedf 
and  the  laron  e^oujed  tins  fane,  now  demandant,  judgment,  &c. 
The  demandafstfaid,  that  before  the  baron  anything  had  J.  &.  was 

feifedinfee,  and  gave  to  the  baron  in  general  tail;  and  after  tbe 
baron  d^continued  and  retook  in  J^ecial  Udl  as  in  the  bar,  and  (o  the 
defcent  to  the  now  tenant,  fon  of  the  baron,  a  remitter,  judg- 
ment, &c*  and  prayed  her  dower  ;  and  fo  ihe  would  have  ro> 
mitted  the  heir  againft  his  will,  ^nd  the  opinion  of  the 
Court  ¥ras  againfl:  the  demandant,  and  that  the  har  may  cUm 
in  by  which  tail  he  fleafes.  Br.  Remitter,  pi.  39.  cites  4O  L  3. 
24. 

3.  Where  a  man  is  remitted  he  cannot  waive  it  if  it  be  4i  is&r 
prejudice  of  a  2dperJon,  Admitted  and  agreed.  Arg.  Kelw.  4. 
b.  5.  &c.  Hill.  12  H.  7.  in  the  Cafe  of  Lord  Brooke  v.  Lord 
Latimer. 

i.  C.  cited  4«  Where  the  eKfcontinuee  it^eeffs  the  tenant  im  tail  who  has  j^ 
Ai^B^  and  dies  fei^d,  the  iflue  in  thb  cafe,  and  in  all  other  cafes  of  die 
tLcafeof  ^^^  nature  of  remitter,  has  not  any  other  liberty  to  chooie 
Wood  V.  what  eftate  he  will  have  but  the  more  andent  right  than  is  die 
^^ky.       eftate  tail  (hall  be  adjudged  in  hun,  and  no  other  eftate.    Per 

Brian  Ch.  J.  and  agreed  to  by  feveral  othen.    Kdw.  20.  indie 

Cafe  of  Lord  Brook  v.  Lord  Latimer, 
it  if  my         5.  If  I  have  right  ef  entry  intoc  ertain  land,  and  e^ier  Ae  ff- 
^am     j§^^^€^«5po«  wf  *j^««i^5f  faw,  I  ftiaU 
JUli^ham    1  will  or  no.    Kdw.  41.  pL  7.  Mich.  17  H.  7.  Anon. 

wardf  dies 

Jdfti\  thii  atemittier  to  ma  in  %ig|lt  af  my  teeth.    JLelv.  41 .  pL  f. 


<4r  if  aman      <;,  gut  where  I  comc  to  tbe  pofleffion  bj  diferfe 

dtjjeijeswu  - 


iRenifttm  45* 

Mm  oB^  there  it  is  at  my  deOion  to  be  remittcS  or  not.  Kdw.  ^^^^^ 
4i.pK7.  Mich.  17  H.  7.  Anon.  j^I'^tk 

tmrrMHtyy  there  I  may  be  in  as  fcofFee,  and  takes  at  feoflfce  if  I  plesfe,  and  he  Ihall  be  boiind( 
by  his  warranty ;  but  yet  X  may  claim  by  my  tntry,  and  f«  be  in  my  remitteri  dec  Kdw.  ^t* 
fi  7»  Alum. 

7«  U  iukd  heaven  to  tie  ht^afid  and  Us  wififf  and  to  tie  heirs  ^^^^^*^ 
rf' their  2  MieSf  and  after  the  hujband  aliens  infee^  and  tJM  hack  ^^q^^ 
to  him  and  bis  wife  for  their  2  liveSf  this  b  a  remitter  in  h£t  to  againft  bis 
the  hufband  and  his  wife,  maugre  the  hufband ;  for  it  cannot  own  ^^ 
be  a  remitter  in  this  cafe  to  the  wife  unlefs  it  be  a  remitter  to  {JJJtaken^ 
thfit  hufband ;  becaufe  the  hufband  and  wife  are  one  and  the  [   457  jf 
fame  perfon  in  law,  though  the  hufband  be  eftopped  to  claim  it  $  tlie  efiate  to 
tad  therefore  this  is  a  remitter  againft  his  own  alienation  and  bim  aione^ 
teplrifal.     Lrtt.{.6j2.  ,^^ 


tcmittrd.  But  when  the  efiate  is  msde  to  the  huibsnd  and  wifei  albeit  they  be  but  one  perte 
in  law,  and  no  moieties  between  them,  yet  becanfe  the  wife  csnnot  be  remitted  in  thii  caic,  imlefii 
the  huiband  be  remitted  alfo,  and  for  that  remitters  are  favoured  in  hw,  becaufe  .thereby  thn 
Joore  ancieot  and  better  rights  are  teftored  sgain;  therefore  in  this  cafe«  in  judgment  of  IsVf 
both  fattfinnd  and  wife  are  remiucdi  which  is  worthy  of  great  oblervatioiL    Co,  Litt.  35^  a. 

8.  Where  a  man  is  remitted  to  a  right  ef  entrjy  whether  hf 
aft  in  law  or  by  his  own  aft,  he  cannot  waive  it,  but  where  he 
is  remitted  but  to  a  right  ofaBion  he  may  waive  it.  Arg.  2  RoIL 
Rm.  34.  and  fo  held  per  tot.  Cor.  t]|kl.  35,  36,  37*  in  the 
Ofe  of  Wood  ▼.  Shirley. 

For  more  of  ICmiitttr  in  general.  See  0|qienUnt,  SMfttlttf  ^ 

tmnxz,  Cnti?,  |BRfnttttUni>  Xaitaiimer,  tttfinf,  and 

other  Proper  Titles. 


^■*^— ^*^^^'"^— — ^ii<»^— — »»^iiW>»^— ^^— ^Mi^—        I  ■      '  ■■'» «     -m^^t^^^m^mmmtmm^^ 


IlemotKtl» 


(A)    Of  Poor  Perfons  and  others.  In  ivbat  Cafes. 
And  Power  ^the  Juftices  as  i«  Removals, 

!•  TF  a  oMUi  hiref  a  bon/e  in  J.  and  being  there  with  lut  wife*  •Butttmiill 

X  lusd  children  he  afierwardt  hinds  himfelfas  afsrvant  with  ^  o|the 
OBe  dweUifig  m  B*  yet  are  not  his  mfe  and  children  to  be  fe^t.^^^jl^ 
10  B.  or^acod  tho^  but  art  to  remmn  JHU  at  A^  where  they  icar^«« 
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i?a^*&   were  «Bce  r«ttlad.  Otherwifeif  thehu(baiidl)«»*lurcdaliooft 
J^Jf   in  B.    Dalt.  Juft.  f  cap.  73. 
S.  C— t  Inthc  tdidoa  of  1742,  it  U  pag.  16^ 

^Jl^'*-       t.  A  man  fettled  at  H' marries  a  poor  wmanfitttidai  E.  lAa 

«4.  dtlt    ^•^  cbUdren  h  a  firmer  hd/bana  j  fttch  of  them  as  arc  above  7 

«.C.'-  Ibid,  years  old  ihall  not'  be  removed  i  thpfe  under  7  fliadl  be  rcmottdi 

•40-  cittt     but  that  is  only  for  nurtttre ;  for  they  (hall  be  kept  at  thcr 

a  Shaw's     charge  of  the  other  parifli.    2  8alk«  482.  Mich*  10  W^  3.  B.  R. 

Tn/BLjufL   Anon. 

49-  ci^ 

S-  C Ibid,  5*.  cites  S.  €.■>*        Tbofe  above  7  are  fettled  tnhaliitams  in  I*    OmL  ijo. 

Wandford  v.  Brandooi  S.  C Carth.  179.  Trio.  5  W.  A  M.  A.  JL  Shcraaaabory  ii 

Suffex  V,  Bolney,  S.  P. 

*  S.  P.  And  the  p^Jk  ift.Jluttt  Uht  them  tg»in  nfktn  ai§ct  the  age  of  7  ytaws.  Per  Powtl  J. 
who  faid,  that  it  has  always  been  held,  that  children  undey  7  years  (hoold  go  aloof^wtth  the 
BiOtber ;  and  if  they  become  chargeable  the  parifb  of  £.  (hall  p«y  for  their  keeping,  chough  they 
ilill  remain  with  the  mother.  To  which  Powis  and  Goold  agreed,  Holt  abfcntc.  1 1  Mod.  s67» 
ft6i.  Hill.  S  Ann.  the  Parifli  of  St.  Saviour's  Soiithwatk  v.  &  Parilh  of  Cnpplegate. 

^'flTi*  ^*'       3'  Aparifhioncr  of  the  parifli  of  A.  came  to  B.  with  a  ccrti. 

•at.  cttes    ^^^^  according  to  the  late  aft  of  parliament,  and  the  juftices 

S.e.^s.p.  recitinft  that  matter,  and  becaufe  he  was  likely  to  become 

Nclf  jufi.    chargeaole  to  B.  fent  him  back  to  A.    It  was  moved  to  quaih 

P^  ^   ^  the  order }  becaufe  a  certificatc^man  is  not  remroeMe  till  he  is 

'-   ^^      J  oBvaUj  cbargeeUe  by  the  exfrefs  words  of  the  aH  Z  fit  9  IV.  3. 

cap.   30.    And  per  tot.  Cur.  the  order  was  quaflicd,  idfc 

2  Salk.  530.  Trin.  2  Ann.   B.  R.  Parifli  of  Little  Kke  v. 

Woolfall. 

4.  The  feflions  may  remove  any  man  that  does  tmt  rent  lo/.  « 
oTj  let  him  be  worth  ever  fo  much  i  for  his  having  a  finediold  of 
is  own  is  foreign }  and  if  he  has  any,  it  ought  to  come  of  his 

fide  upon  the  appeal.   Per  Cur.  6  Mod.  88.  Mich,  a  Ann.  B.IL 
Anon. 

5.  ji.  removed  by  certificate  from  B.  to  C.  takes  em  apprendec^ 
who  ferves  out  his  time  at  C.  and  lives  there  2  years,  he  aA-> 
not  be  removed  with  his  mailer.  11  Mod.  204.  HiIL  7  Aim. 
B.  R.  the  Parilh  of  St.  Gyles  m  the  Fields  v.  the  Parifli  of  Wej- 
bridge. 

6.  If  an  efiate  falls  to  a  poor  man  the  juftices  cemmi  femd  Um  to 
the  place  where  his  eAate  IS  \  for  he  may  lett  the  eftate  if  he  w3L 
But  if  he  goes  to  the  eftate  and /lays  thett  40  days^  ie  cannot  be 

fent  from  it.    The  foundation  of  thefe  proceedings  is  the  ftatutt 
of  Car.  2.  and  thereby  a  man  muft  be  refident  40  dmjs  m  a 

J  lace  before  he  can  be  fent  to  it.    MS.  Cafes.  HiIL  9  Ann. 
u  JC.' 

9.  It  was  held  per  Cor.  thotjtj/Kceit  ^ peace  htw  not  a  jarit 
diftion  at  large  in  cafe  of  fettkments,  but  only  zparticmbr  power 
of  removal  where  there  is  a  complaint  made  l^  the  chmnAwardent 
and  overfeers  ci  iSa^  poor  of  a  parifli  of  a  grievance  Aerto^s 
poor  perfin  Bidy  to  becoene  cbargeaUt^  flee,  whereupon  tiie  jtioM 
may  make  au  order  to  lenoTC  die  gperaiioe  by  foidi^  tte 


s 


pftrty  to  the  place  ^here  he  was  laft  legally  fettled ;  but  if  there 
be  no  reafoh  to  remove  himi  they  cannot  adjudge  the  parifh 
complainings  or  any  other,  to  be  the  place  of  his  fettlement ; 
the  juftices  have  nojufifdiilion  but  what  isfmiided  upon  a  complaiMt* 
MS.  V  afcs. 

8.  Where  a  perlbn  is  vifited  mth^ckne/i  by  the  aB  of  Gody  he 
ought  not  to  be  removed  from  the  place  where  he  is,  further^ 
to  endanger  his  health,  without  an  order  of  2  juftices  ^  and  an 
wformatioH  lief  againft  any  that  do  it ;  and  if  fuch  order  is  made 
by  the  juftices,  knowing  him  to  be  fick,  an  information  fhall 
go  againft  them.  8  I^od.  326*  Mich.  11  Geo.  1725»  llie 
Ring  V.  £dwards. 

(B)     Of  Poor  Perfons  to  what  Plate. 


tamtn 
in 


I.  I F  a  wonsan  unmarried,  being  a  hired /ervant,  is  there  gotten  UtuMu 
*  with  child,  and  ajier  her  time  cf/ervice  expired  Jbe  goes  int0  ^/^^ 
aneiher  pari/h,  and  is  there  hired  in  lervice,  or  is  there  otherwife  acd*^^' 
fettled  by  the  Jpace  of  one  month j  and  then  is  difcovered  to  be  fvith  tuitM  ckUd 
child f  ihe  is  not  to  DC  fent  to  the  place  or  parifli  where  Ihc  was  J^j  tUj**^'' 
begotten  with  child,  but  to  the  place  nvhirejhe  was  la/i  lawfully  fitJedwken 
fettled,    Dalt.  Juft.  228.  cap.  73.  cites  Refol.  12.  tuarktrde'^ 

iivery  to 
remne  im»  maeiher  farifii^  and  there  it  delivered,  it  is  good  reaibn  for  the  jufticoi  to  rttum  htr^ 
but  that  rattft  ^Utke  piatt  •{  ktf  Ufi  Ugalfeulment  (with  her  cbiJd,  come  Oemble).  Comh.  ^60. 
Hill.  8  W.  3.  H.  R.  The  Klog  v.  the  {nhabitanu  of  Morcton. 

2.  If  a  man,  with  his  wife  and  children,  takes  a  bottfe  in  one  >  Shtw'a 
parifli  for  a  year,  and  before  the  end  of  the  year  is  put  out  of  pof-  f  !*^i£^ 
feffion,  and  then  goes  ifito  another  pari/b,  where  the  woman  in  a  s.  C 
barn,  t^c.  is  delivered  of  a  child:  this  thnifting  out  was  an  illegal 
unlettling,  and  therefore  fuch  a  one  mud  be  returned  to  the 

town  or  pariflx  where  he  or  (he  was  Iqft  lawfully  fettled,  and  the 
giildaifo  born  in  the  time  of  this  difturbance,  mufl  be  ient  with 
them.     Dalt.  Juft.  228.  cap,  73.  cites  Refol.  24. 

3.  Where  a  child  is  brought  from  A.  to  B,  without  leged  autho^  T  4jp  } 
ritfj  they  X)f  B.  may,  by  warrant  of  2  juftices  of  peace,  return  Poor*t  Set* 


the  child  to  A.  though  not;  the  place  of  laft  fettlement,  bccaufe  jf°"'*7ag. 
they  have  done  the  wrong.    Where  the  child  is  firft  known  to  ciSVc* 
be,  that  parifh  muft  provide  for  it  till  they  find  another.    Per^--Shaw'» 
Holt  Ch.  J.  Comb.  364.  Pafch.  8  W.  3.  B,  R.  The  Duke  of  ^?^'' 
Banbury  v.  Broughton  Parifh.  s,  C. 

4.  A  fpecial  order  of  feffions  was,  that  H.  was  bound appren^  Thid,m 
tice,  andferved  "i  pars  to  a  hemp-dx«fler  within  the  prectnS  ^Marg.  the 
Bridewell,  and  a/ierwuris  be  lived  9  yeea-s  in  ClerkenweU  parifh*  ^SJ"^  . 
but  gained  m  fettlement  there.     The  juftices  fent  him  to  Bridewell  but  note  ia 
as  his  laft  legal  fettlement,  by  an  order,  which  fet  forth  Bride-  tbe  Cafe  of 
well  to  be  an  extraparochial  place.    And  per  Holt  Ch.  J.  if  a  ^^^^,7;^ 
place  is  cxtnqparochial,  an4  has  not  the  face  of  a  parifli,  the  j>oltimo. 
^ifUoei  have  so  authority  to  fend  a  man  thither  i  and  fo  it  was  Uiii.  aa 

Mn  »  rcfolved 
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Aim.  B.  R.  rcfolved  ta  the  Caft  of  Sir  John  Osborn.  Poffiblj  a  place  ei^ 
iudjKd*by  traparochial  may  be  taxed*  in  aid  of  a  pariih,  bat  a  panfli  flialS 
Parker  Ch<  xiot,  m  aid  of  that.  This  is  iqifits  omijbs^  and  the  order  wa» 
i-hof  ^^^  quaflicd.  2  Salk^  486.  HiU.  11  W.  3.  B.  R*  The  •  Prcdna 
Courf  that   of  BridcwcU  V.  thc  Parifh  of  Clerkenwell. 

by  virtue  of  19  &  14  Car.  t-  cap.  is.  f;  21.  the  juftices  may  exerciCe  the  powers gPTcn by  43 Eli& 
tnd  that  a^,  in  all  extrajparochial  places,  containing  moic  houfcs  tliaa  one;  fo  astoooae  ondct 
the  denomination  of  a  town  or  vil].  —  *  Ld.  Rayra.  Kcp  549.  S.  C. 

H.  lived  10  yean  io  the  Fonft  of  Dean,  and  then  died,  arid  left  fcvcnl  chiMm.  Two  ioP 
decs  made  an  order  to  remove  them  to  Liuton  in  Hcirfordfliire.  And  per  HoK  Cb.  J.  if  a  pace 
be  a  refuta^ie  partjkf  mad  has  ckuTckwardens  and  nrrfters  of  thc  poor,  it  n  wifkiyt  43  £IU.  cIkm^ 
in  trmh  it  be  no  parifb  ;  but  ij  it  be  meuty  extr^parochiui,  at  the  jufticea  canndt  fend  to  tach  * 
place,  fo  they  cannot  fend  from  it;  as  it  is  e)eccpt  from  receiving  fo-k  (ball' not  have  the  beaefit 
of  rcmovinf ;  for  they  have  not  proper  perfons  to  complain.  Perfonr  io  cxt'aparochial  placet 
muff  fubfift  on  private  charity,  as  all  perfons  did  at  common  law  befbrt  43  Sliz.  whkJi  caafist 
that  every  parifh  (hall  keep  their  own  poor,  in  confequcnce  of  which  the  jurifdi^on  of  reasoralr 
was  fet  up  before  the  ftatute  1  ^  Car.  a.  For  unlefs  the  poor  were  removed  t«  their  own  puiflus, 
every  parifh  could  not  maintam  their  own  poor ;  but  the  ftatute  43  Elic  does  no^  eMcnd  to  »• 
.  traparochial  places.  And  Holt  Ch.  J.  <|ua(hed  this  order,  and  hid  them  go  and  get  ail  ordcry 
(vis.)  Forafmoch  as  H.  was  fettled  in  the  pari/li  of  Linton,  and  is  not  able  to  piovide  for  bin* 
iclf,  thefe  are,  &c.  s  Salk.  487.  pl«  ^1.  Mich.  12  W.  3.  B.  R.  The  InhabitAiU  mf  ix  fattt 
of  Dean  v.  the  Parilh  of  Linton. 

One  cannot  be  removed  to  an  ixtrsparsckUt place*  Per  Cur.  19  Mod.  548.  Trio.  ijW.^ 
Adon. 

A  wuH JeHledim  a  f^rijk  removtd  into  an  extraparockUl  pfacf^  nd  gtined  a  fetUemcmf^  «ji^tkn 
Tim09ed  into  ^Mother  pdrrflf  and  there  became  ckatgeabk.  A'  d  the  queftioa  was,  wbot  dm  panft 
Cin  do  with  him  ?  whether  by  virtue  of  the  «  they  may  fend  him  to  the  parUb,  mhat  be 
lived  before  he  removed  to  the  entraparochial  place  ?  for  fend  him  to  the  extraparodnal  pbcc 
they  cannot,  for  want  of  officers  to  receive  him.  Powel  J.  took  this  to  be  cafns  omtfns^  and  vim 
9tt^  to  be  moved  in  parliamem,  thefe  extraparochi«l  places  being  nnay  io  imnaber,  and  of  ^«* 
cttenL    10  ModL  St«  UilL  8  Ann*  B.  R.  The  i2ucen  v.  Ootightiw. 

^fA)ja^.  (C)     Removal  of  Servants. 


Shaw's  Pa-  I,  A  SBRVANT  welifettledy  being  with  a  mqfier  rfmffVfMp 
«r  ^cka  cannot  be  removed  with  him  by  43.  El.  but  thc  maflcr 

s.c— «So  may  *  complain  on  the  reteiner.  Comb.  47  8»  Pafch*  lo.W. 
the  booki    B»  R-  Anon. 

are. 

If  •  woman       2.  If  one  hires  a  tnaiJ  for  a  year^  and  iffrre  thcyemi^s  enJ&t 

tkhdiad  ^  ^  '^^^  ^^^*  ^^  ^^^^  ^^^  ^^^  ^^^^  ^  removed,  but  fliafl 
^hinng  the  ferve  out  her  time ;  there  ihall  be  a  year's  continual  fervice  to 
time  of  her  make  a  legal  fettlement  for  the  charging  of  a  parifh,  but  till  the 

^keLpM  y^^  ^^  **"^  ^^^^  ^*^  difturb  the  party  from  {erving.  And 
€cmpiaint  rf  fince  fhc  is  mt  remowabie  within  the  year y  if  ihe  leave  kr  mafUr 
iht  main  wthatit  his  cen/ent^  Jbe  may  befent  back  to  her  fervice,  but  then  k 
^rrelir  IS  to  ferve  her  /iW,  and  not  a  charge  t§  the  parUb^  Per  Cur. 
andthepJ.  iaAlod.4oj.  Trin.  I2W.3*  fi.<R.  in  Caie  of  tie  King  ▼.  the 
ri9i  when    Inlubitancs  of  Marlboronsh. 

Ihe  ferved  ® 

tnuft  provide  for  her,  aa  in^thev  cnfiea  of  citeil  inpolencjr.    Shsw^  toifli  Law  ft4U 

t4($o  ]      3.  H.  being  fingle,  w»s  hked  for  s  ytt%  and  after  he  W 
elf.  j|uA.    ferved  3  quarters  of  a  year  he  mamed,  amd  the  joftksi  i»* 
s^^    moved  him  to  his  place  of  bft  legal  fettlement.    And 
1  shaw't     fhecootraft^ieiag  good|  the  jnfiSoet  h»ve  no  poifeer 
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ISm  from  Tiis  mafter  before  the  end  of  the  year  \  for  they  can-  ^^:  J"^ 
not  aitnul  the  agreement  of  the  mafter,  unlets  it  be  upon  com-  |.^c/  — 
plaint  of  the  mafter.    aSalk.  529b  Pafidi.  2  Ann.  B.  R.  Pariih  ft'saik.  527. 
of  Farringdon  v.  Walcot^  ^-  ^'  ^J 

*»  name  ol 

t]^  Paiifli  of  Fjurringdon  y.  Witty. 

(D)    Orders  pf  Removal.     Good  as  to  the  Form 
or  Manner,  where  Children  are  to  be  removed. 

I.  A  CONSTABLE  without  a  warrant  brought  a  child  from 
^^  A.  to  B.  and  2  juftices  of  B.  made  an  order  (reciting 
the  faft)  to  return  the  child  to  A.  there  to  be  prcviied  for  accord^ 
ing  to  law.  The  Court  held  the  order  granted  for  returning 
the  child  to  the  wrong-doers>  and  theretore  that  part  was  af- 
firmed J  but  it  ought  not  to  be  faid  to  be  there  provided  for,  &c. 
but  they  are  to  be  left  to  take  their  courfe  according  to  law  \  fo 
that  part  was  quafhed.  Cumb  372.  Trin.  8W*3.  B.  R-  The 
£ing  V,  the  Inhabitants  of  Banbury. 

2.  An  order  was  made  to  remove  three  nun  (naming  them)  lUym. 
wib  their  families  J  from  the  parifti  of  BranJon  to  the  pari(h  of  K«p-  89^ 
f^angford.    It  was  excepted  that  this  order  is  void  for  the  un-  ^^^  J*^ 
certainty  of  the  meaning  and  extent  of  the  word  (famly)  for  the  KiDc  r« 
fervants  and  lodgers  may  be  comprehended  under  that  word.  i*»«  Inlw3»i. 
But  the  Court  was  unwilling  to  quaih  the  order  upon  this  ex-  wtn^ird. 
ception,  until  they  were  better  informed  of  the  troth  of  the  '— a  SAik» 
feft  \  whereupon  it  was  agreed  on  both  fides  to  produce  affida-  4*«-  Midi, 
vits  thereof,  which  was  done,  and  thefeidt  was  thus,    Three  poor  ^^^  ^^ 
■  inen  ofWangford  ccme  into  the  parifh  of  Brandon^  and  there  mar"  feems  tobe 
tied  '^  poor  widows  of  that  partjb  who  received  relief  8cc.     And  iJ:.^*"T^ 
each  of  the  faid  wiaows  had  children  by  their  former  hu/bands^  fome  ^  J  qualh- 
under  7  jenrs  and  fome  above  7  years  of  age.     And  per  Holt  Ch.  ed  at  bdac 
J.  the  children  arc  not  removeable  to  Wangford  to  charge  that  ^  f *^Jf 
pariih  by  fettling  them  there ;  but  as  *to  the  nurfe-chlldren  under  their  family 
the  age  of  7  years,  they  may  befent  thither  ^r  their  nurture^  but  might  not 
ftill  the  pariih  of  Brandon  mu/ relieve  them  there,  and  as  to  /Ar  ^j^'^J^Jj'' 
children  above  the  age  of  7  years,  they  ought  not  to  be  removed  at  fu^ha  gc- 
W/.    Therefore  iince  the  juiHces  have  made  an  ill  ufe  of  this  ncral  order 
.general  word  Family,  per  Cur.  the  order  was  quaihed.    Carth.  ^^*^  j|  _ 
449.  Mich.  10  W.  3.  B.  R.  Pariih  of  Wangford  v.  Brandon,     shaw'a  ?Z 

rilh  Law 

t4Q»  dtesS-C. a  Shaw's  P^.  Juft  5a.cttetS.C. Nelt  Jaft.  550.  dta  SC. 

An  order  to  remove  J.  aud  hia  wife  and  family  irom  Biood  to  Sanhurll,  waa  qvaftied,  becauf« 
BOB  confiat  what  is  meant  by  his  family ;  and  (omc  of  them  may  havp  a  legal  fettlemmt  at  Brood, 
though  J.  had  not.  •  Salk.  485.  SiWamis  Johiilbn*»  Cafe.— Shaw*a  Parifti  Law  aag.  cites  S.  C. 
— &  f.  Foley's  Poor  Laws  279.  Trio.  10  Aon,  B.  R.  htakum  Inhabitaaii  v.  Inhabitanu  <d 
ftckham.  Com.  Keat,  cites  a  Salk.  4BB.  4B5. 

An  oadcr  by  a  juftices  of  the  peace  fays,  that  fiicK  laen  (by  name)  with  their  wive^  and  childrrot 
^e  lately  come,  dec  aod  tbca  ordera  that  thej  and  tktir  ftmiUes  Jkvuld  be  removed^  which  Holt 
iaid  was  too  imcertaifi ;  for  it  may  compreheod  more  than  came  m,  and  therefore  heincUned  to 
9U40i^  lU    CttVib.  478.  F^fch.  10  W.  g.  B.  R.  Anon. 

As  order  to  remove  a  weman^  with  kerfmily,  to  lUthtm^  mkUlt  wms  tkeploee  mkere  her  kufiand 
ttuJeUUf^  S'Mifted »  bccaofethewoid  (toUy)  i«u  lo»fOMnt|  aad^ 

Na^  bill 
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but  (he  night  have  giio^  •  fcttlcment  fincc  her  hvlbtad's  death  ;  and  it  did  not  appear 
thehulbanddird.     MS.  Cafes.  The  Queca  v.  the  Inhabitanu  of  Hollaton. 

An  order  of  a  iofticesto  remove  a  man  oath  his  taije  and  fumify,  was  qua(bed  tn  toto,  bccaife 
the  family  might  nave  another  fettlcmcot.  la  Mod.  '^^  JPafch.  aa  W.  3  The  King  v.  the  la- 
habiiauuof  lUrford. 
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3*  An  order  vas  made  by  two  jnilices,  to  remove  H.  with 
his  wife  and  children}  from  Ware  in  the  county  of  Efiex,  to 
n^,\*itea  Stinftcad  in  the  fame  county.  £xcq>tlon  was  taken  to  this  bf 
a  C.-^«  Mr.  Eyre*  ift.  Becaufe  it  was  ivitb  nvife  and  *  ehUdren.  idly. 
Nelf.  Juft.  Becaufe  it  was  faid,  it  appears' ttpon  examination  before  us  or  one  rf 
|;'*C.—  ^9  ^^'  *^^  ^^  examination  ought  to  be  before  both,  becaufe 
♦An Older  both  are  to  ihake  the  judgment  of  removal.  Mr.  Cowpcr 
toremo\e  a  lyrould  have  diftinguiflicd  this  as  to  the  firft  exception  from  the 
cUldftn  ia**  ^^  ®^  Mich.  lo  W.  3.  of  his  wife  andfanuly^  becaufe  he  might 
not  good,     have  fervants  not  removcable,  but  children  ought  to  follow  thdr 

la  w.  3.  complaiBt  is  directed  to  be  made  to  any  juftice^  and  con/eqnently 
The  King  one  juftice  may  exanine  \  and  it  was  only  neceflary  that  two 
bointt^of  ^^^  ^^^  ^^  removing.  But  Cur.  contra  in  both.  To  the 
Kirfbtd.«-  ^^  Holt  Ch.  J.  faid,  fuppofe  H.  had  put  his  fon  out  to  (crtice 
An  order  at  1 6  years  old  at  B.  and  accordingly  he  had  ferved  there  a 
uremweA.  j^^^  ^j  ^^^  ^y,^  father  comcs  to  live  at  B  himfelf,  and  the 
Mi  rffifk  fon  to  live  with  him,  fuch  an  order  would  remove  the  fon  too, 
««a<heid     though  he  be  not  removeable.     To  the  fecond  Gould  J.  laid 

^f^  \^,^  the  ftatute  dxreAed.  and  the  praftice  was,  to  make  comi^aim 
thcrwrfr,  to  .  . '  r  ^ .    i_  •        1  ' 

xamove  the  to  one  juftice,  and  he  grants  his  warrant  to  brmg  il\e  poor  man 

children  or  before  two  juftices  I  and  then  they  two  examine  and  remove. 

Koi-.  *Salk.  488.  Trin.  la  W.  3.  B.  R.   The  Inhabitants  of  Ware 

.  MS.  Cafes!  ▼.  Stanftead  Mount-Fichet. 

Parilh  of    ' 
kingifoid  V.  LyonfhclU 

4«  An  order  to  remove  a  fvife  and  children  to  the  pUue  efAi 

huJhanJ^i  laft  fetilement^  and  held  bad  as  to  the  children ;  £ar 

they  might  have  a  legal*fettlement  different  from  the  htifband, 

but  it  might  fland  as  to  the  wife  :  but  another  exception  was, 

that  there  was  no  adjudication^  that  any  of  them  ^uere  liie/f  to  k* 

come  chargeable  to  the  parifh  from  whence  they  were  removed; 

and  though  it  was  faid  that  they  came  to  fettle  there  contrary  to 

law,  yet  for  the  laft  exception  the  order  was  quafhed  in  totok 

12  Mod.  667.  HiU.  13  W.  3.  Pariihes  of  Halftead  and  Mel- 

ford. 

An  order         j.  A  woman  and  her  child  were  removed  to  the  parifh  of 

jooknoucc,  Qj.^^  Marcum,  as  being  the  fettlement  of  her  hujband  deujei.    k 

lately  de-     ^^s  objeAed,  that  they  might  have  gsuned  a  fetticncnt  fince 

ccafed,  ia»  the  deceafe  of  the  hufband.    The  Cotut  ordered  to  fhew  caofr. 

hillfiftdme  Poor^s  Settlements  io5>.  pi.  147.  Parifh  of  St.  John's  in  Lincofai 

into£.  and  V,  Great  Marcum. 

that  he  was 

laft  legally  fettled  m  H.    Thefe  are  io  remove  Frances  his  wife,  and  her  tbne  c]aUscal»&  ^ 

^eiiu/tuled  then  in  rtikt  rfker  ktiJUni.     It  was  objeded,  that  the  order  does  '^^j/^  jMi^^ 

JitJmnUcgnBUMjilUimuittiJkvkrei  for  it  is  aot  a  neceflary  coofr^enoctiiitaciiflttrfaiM 
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^iliere  lier  bufbaiil  wac,  for  (he  migbc  have  pi;ed  t  fettlement  elfewbere,  efpccUlly  no^tt  in  re« 
prd  her  buflMnd  is  dicad ;  and  it  wat  qua£ed  per  Cur.  .  Poor'a  StuUmeau  15.  pi.  aa*  The 
Queen  V.  the  inhabiuuts  of  Everfly. 

6.  Exceptions  were  taken  to  an  order  for  the  removal  «^  a 
fitnale  child  about  a  year  M,      }fl,  11: 4t  itfays^  the  child  u  hkely 

to  become  chargemble^  but  does  not  fay  where*  adly*  The  order  Jays 
that  St.  John  Baptift  is  the  place  of  her  lafi  legal  fettlement^  being 
born  there f  Sdly*  This  is  an  order  dire ffed  to  the  churchwardens  and 
overfeers  of  the  poor  oftheparifb  of  Spalding^  and  to  the  chur^hwar* 
dens  and  overfeers  of  the  poor  of  the  pari/b"  of  St.  John  Baptift  \  and 
it  fays^  whereas  complaint  has  been  nuMe  by  you  to  us^  and  does  ii«f 
fay  which.  Parker  Ch  J.  faid,  furelf  that  is  well  enouffh,  for 
it  is  upon  complaint  of  the  right^  if  both  complain.  Mr.  Juft* 
Eyres  faid^  indeed  when  it  has  been  faid  that  they  do  remove  a 
perfon  there,  becaufe  it  is  the  place  of  his  birthi  and  fay  no  more^ 
it  has  been  held  ill,  becaufe  he  might  have  another  fettlement } 
but  h^e  it  is  faid,  the  laft  place  of  her  leg:\l  fettlement  being  the 
place  of  her  birth,  which  is  good  till  another  is  found  out.  Curia 
tot.  would  not  qua(h  the  order.  Foley's  Poor  Laws  267,  268» 
Mich.  9  Ann.  B.  JL  Spalding  Pariih  v.  St.  John  Baptift  in  Pe- 
terborough. 

7.  It  was  moved  to  quafh  an  order  of  juftices,  which  W2%for  r    -g^   1 
removal  of  a  poor  perfon  ^isiir  the  pariih  of  ^^  to  MiddUhatn.  Upon  an 
The  exception  to  the  order  was,  that  the  juftices  hzve  Jit  forth  order  of  re* 
that  Middleham  was  the  laS  legal  fettlement  tf  the  f other  ^  therefore  "^^^a 
theyfend  thefon  there  \  and  it  Appears  he  was  10  years  of  age.     Ch.  that  if  a 
J.  rarker }  the  juftices  have  made  no  adjudication^  what  place  was  thifdof  8 
the  place  of  the  chilis  legal  fettletnent^  they  only  fay  that  Middle-  ^ZV£!S!d 
ham  was  the  place  where  his  father  was  laft  legally  fettled,  and  w]m  mT^. 
therefore  they  do  remove  him  thither }  they  have  left  us  to  judge  ^^^  «t  f^g^^ 
where  he  was  laft  legally  fettled  ;  and  this  is  in  the  nature  of  a  ^i/^^^*, 
judgment,  and  ought  to  be  more  certain.  And  per  tot.  Cur.  the  ^rdert  that 
judgment  was  quafhed,  becaufe  the  fettlement  of  the  father  is. '^^^'t 
not  abfolutely  neceflary  to  the  fettlement  of  the  fon.    Foley's  jf 'j]^ 
Poor  Laws  271,  272.  Mich,  9  Ann.  B.  R.  The  Queen  v.  the  istk^pUct 
Pariih  of  Middleham  in  Yorkfliire.  V^'{^A 

nenty  for  at  that  am  he  may  gain  a  lieuleinent  diflind  from  bit  father;  for  the  aee  of  a  njr(e  ehild 
fo  aa  to  be  removed  with  the  parent!,  it  generally  efleemed  uotil  7  yean  old ;  10  the  child  being 
9  yean  old,  and  no  mention  made  that  that  waa  his  laft  legal  fettlement,  the  order  was  qualhed. 

'  Foley'*  Pbor  Lawa  %y%,  271.  Trio.  x%  Ann.  B.  &.  Woboura  Pariih  v.  Wockeo  Pariih.  - 
Foor'a  Settlements  17.  pi.  84.  S.  C. 

If  an  order  be  made  to  remove  a  chili  to  the  place  where  the  parcnu  were  fettled,  it  mufi  appear 
upoa  the  face  of  the  ^^r  that  the  child  has  gained  no  new  fettlemint.    2  Shaw's  Pradl.  Ju(L  5a. 

Though  it  be  generally  true,  that  the  children^  while  they  are  under  the  age  of  7  years,  follow 
the  fettlemems  of  their  father,  yet  when  they  are  td^ove  7  yean  oU^  if^^^y  ^^  not  gained  another 

fettlement,  k  mujl  hejpeci^edjo  %n  the  order,    MS.  Ca(ca. 

8.  It  was  moved  to  quafli  an  order  of  feffions.  There  was 
an  order  made  by  a  juftice8*/Jr  removing  em  infant  from  Rigmanf^ 
noortb  in  St.  Alban^s  to  the  rznfh  of  St  Giles,  they  appeal  to  the 

fe^^ons  at  St.  Alban'sj  who  confirm  the  order  of  1  juftices.    Eneep-' 
tkn  was  taken  that  they  hzvcfet  forth  that  thit  infant  was  km  in 

Nn4  St. 
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Si.  Gile/s,  thirrforetbej/ind  Urn  there  ;  bui  imtbe  Mfcr  Aejjben. 

that  bis  father  was  laji  legally  fettled  in  the  pariih  ci  Rigmanfmerth^ 
and  that  for  this  r^on  the  order  ihoald  be  quaflied }  tor  the 
place  where  the  child  was  born  is  not  the  place  of  his  fettlemcDt 
if  any  other  can  be  fcund  out ;  now  here  is  another^  which  it 
the  father's  fettlement.  Curia,  the  birth  of  a  baftard  child  is  its 
fettlementy  but  not  of  one  born  in  wedlock ;  but  the  fettlement 
of  the  father  fhall  always  be  efleemed  the  fettlement  of  an  in&nt 
bom  in  wedlock,  if  that  can  be  found  out.  Let  this  order  be 
quafhed.  Foley's  Poor  loaws  26$,  i-o*  Pafch.  10  Ann.  B.  ^ 
Tlie  Qjjccn  v.  the  Parifh  of  St.  Giles,  Middlefex. 

j^»  Tlie  Court  was  moved  to  quafh  an  order  of  removal. 
which  was  to  this  eSe  A,  y'lt.  Upon  complaint  that  Samuel  Rofs  ham 
intruded^  &c.  we  do  adjudge  thefaid  Samuel  Rofs  is  likely  to  become 
ehargeable  to,  &c.  and  th\t  his  loft  legal  fettlement  vfos'in  St.  Marj^ 
tec.  he  having  ferved  as  an  apprentice  there;  therefore  Vfe  do  rey§dn 
you  to  convey  thefaid  5.  R,  his  wife  and  family.     Exception  was 
taken,  that  the  complaint  was  only  that  S.  R.  was  likek  tQ  become 
chargeable,  and  the  order  was  to  remove  him,  his  wife  and  fa- 
mily \  and  alfo,  that  the  order  only  faid  that  he  had  ferved  as  ai^ 
efprentice  in,  &c»  without  faying  that  he  had  ferved  40  d^si  which 
is  neceflary  by  the  13  &  14  Car.  2.  c^.  i2.  f.  i.-  But  the  Comt 
overuled  thefe  exceptions  \  becaufe  a  man  and  his  wife  are  not 
to  be  parted,  and  likewife  becaufe  the  order  had  been  good, 
though  R.'s  ferving  as  an  apprentice  had  not^been  mentionedi 
the  juftices  not  being  obliged  to  give  their  reafons  for  their  ad- 
judication  \  and  therefore  their  reafons  ihall  not  be  conftruedfa 
ftridUy,  as  where  they  flate  the  fa£b  for  the  opinion  of  the  Gout. 
MS.  Cafes  Mich.  5  Geo.  B.  R.  The  Eang  v.  the  InhalMtants  of 
St.  Mary  Calender's  in  Winchefter. 
Sbaw'tiv       lo*  Twojuflices  made  an  order  to  remove  the  £ither  and 
ri/h  Law     mother,  and  John^  Elizabeth,  and  Sarah  their  children,  from 
s'S  ^^    ^^  pariih  of,  &c,  to  the  pariih  of,  &c.  and  it  was  moved  to 
s  Sl»w'«      quam  it  becaufe  it  did  wtfetf/nrth  the  refpeSHve  *  ages  eftheMU 
[  463   ]  aren\  for  they  might  be  apprentices  or  ferve  for  a  year,  and  fb 
Pnfiu  Juft.  gain  a  fettlement  elfewhere ;  and  for  this  reafon  it  was  quaflied 
t^ C^       ^  ^^  ^^^  children,  but  it  was  good  as  to  the  £ither  and  mother. 
*'&  P.  to   8  Mod.  337.  Mich*  1 1  Geo,  i^^c*  The  King  v.  Trinity  Pariih. 
Moa.s6.     Chefter, 

Trill,  to 

Ann.  B.R>  Pit  wot  th  Parish's  Cafe,  wbcretheCoaft  held  this  exception  gaod.--*A  ai»* 
lion  WB*  to  <juadi  m  crier  of  a  jaftices,  which  was  made  for  the  removal  oC  ooe  Jtrnt  Smik  sad 
ker  5  ikildrtn.  Exception ;  it  it  too  unccruin,  for'  it  neither  telis  tkt  mamtt  tr  tupi  of  the  dbiUien  i 
wherefoM  the  order  was  quaOicd  as  to  the  children.  Foley's  Poor  Laws  178.  Trio.  9  Ann.  Jk  R* 
JKxton  V.  Royfton,  Com.  York. 

Where  the  iiiftices  name  the  children  of  a  perfyi  to  be  remored,  (heir  afci  Med  not  he  att* 
lioned.  bccaw  the  iuili^es  determine  of  their  lietdeacat.    MS.Ciict. 

^wr»sSeu  i|.  An  Qrder  pf  %  juiUces  xpaioyred  the  father  em4  3  <fcV4'1 
^^•"^^g^  from  t;he  one  pariih  to  the  other )  and  the  refpeftiv^  ^gfr  jf  A 
ote  &  C.    children  were  fet  forth  in  the  faid  onler,  viz.  Merffi^  mmtber  fftp 


re  fit  forth  in  the  faid  order,  viz.  one  offt^  muAtrft^ 

9  9  mi*    ^fw  appqd  ta  the  fc«^ 


^ibeid^^yi^n.    Upon   ,_  


ianjujket  was  nwrfed  tu  to  the  cbUJrmf  wbo  were  tent  back  to 
the  parifli  from  which  th^  were  fo  removed  j  but  the  order  wai 
food  as  to  the  father  i  and  the  faid  orders  being  now  before  thtf 
Coart  by  certiorari,  it  was  moved  to  quaih  the  order  of  fcffions  ; . 
Iivcaufe  the  children  being  of  tender  years,  (hould  have  gone 
along  with  the  father  to  the  place  of  his  fettlement.  But  it 
was  anfwered  and  held  hj  the  Court»  that  fie  order  ef/effions  doef 
mtfet  forth  the  ages  of  the  children  \  and  then  as  the  juftices  hav^ 
junfdiction,  it  mufi  ho  intended  they  determined  right,  viz.  iho^ 
the  cHldren  were  not  of  the  ages  Jet  forth  in  the  original  order ^  though 
that  reafon  is  not  given  ;*  but  it  would  be  othervnfoy  if  the  reverfal 
voere  founded  upon  a  reafon  n^  (warranted  in  the  fame.  And  a  dif^ 
ferenee  was  taken  between  an  order  of  reverfal  and  an  order  of  coa^ 
frmation  ]|  for  this  muft  be  taken  to  purfue  the  original  order, 
and  to  be  founded  upon  the  fame  repibns  \  and  therefore  muft 
fall  to  the  groun4  if  the  original  order  be  erroneous.  The  order 
of  feffions  ponfirmed,  Gibb.  254*  P^fch*  4  Ccp.  %.  B.R.  Tbfl 
Fariih  of  Symfon  v»  Woughton* 

(E)  Orders  of  Removal*  Good  as  to  the  Form  or 

Mamiert  in  genera/. 

u  1N  an  order  tp  removf  a  poor  perfon  it  hfijfflaent  tofa^  s.  r.  Per 

*  that  he  doth  not  rent  a  houfe  of  10/.  per  ann,  or  is  likely  to  Cur.6Mo4L, 
kcome  chargeable  \  ^d  eith^  is  fnffident.  Per  Holt.  Cumb.  f^^^jt. 
339.  Trill.  7  yr.  J.  B.  R.  Anon.  Anon." 

2.  Two  juftiq»  ordered  a  woman  to  be  removed  to  Wefton  Poor's  Sct^ 
in  the  county  of  Somerfet>  being  the  place  <fher  lafi  fettlement  as  tlemcnu 
ihej  are  cre£blj  infin^ed\  but  t^on  an  appeal^  on  hearing  both  fides  ^  cUcsS.  C.^* 
\f)e  order  wms  ionfirnied^  Holt  Cb.  J.  held,  that  this  fuppltes  the  -.^s!  p' 
^B^  and  {trodiUy  inforffied)  may  be  that  way  which  the  law  ap-  •^^^^  VS* 
mints,  (yiz.)  by  examination  of  witnefies.  But  at  another  day  y^\^l^ 
hefaid,  they  might  be.  in^Mrmed  fo  at  an  alehoufe ;  and  there- 

fof^  ie  bdd  the  order  iU,  But  by  cpnfent  it  was  referred  to  a 
judg  oi  affife  upon  tl^e  merits.  Qomb.  413.  Hill.  8  W,  3. 
B«  R«  Anon. 

3.  JbfaT^^A  was  taken  tp  an  order  of  %  juftices  to  remove  ^o^^*^^^ 
^  poorporfon,  thixt  it  if  not  find  in  the  order,  that  the  man  did  ^^pUj,. 
^  rentxoL  per  arm.  But  Holt  Ch.  J.  faid,  that  this  exception  cites  s.  c. ' 
has  bed  folemnly  over-culed.  Comb.  400,  ||lich.  8  W*  3.  — •  si^ws 
B.R.  Aon.  .  t  4   ftnjhLiw 

.  •  *  -     *»*M"*  ,,g.  Cites 

S,  C.  To  fuch  an  objedion  st  wat  anfwered,  that  upon  fearch  ui  the  Crowa-Office  moft  of 

tbe  ordcTi  Ofcttlopcnt  tMie  filed  are  without  allegauon  of  not  renting  lol.  per  ana*  and  yet 
a  ptA  numlr  oi  them  were  confirmed  by  this  Court.  And  aflor  io^t^  debates  U  r  .  it .  i 
was  rdblvcd  <;r  Cur.  that  it  was  no(  roa^fhal,  cTpeciaUy  bec^ufe  of  the  preccdftiti  L  •  ^  ^  ^ 
IMflCiosed  alve.    Caith.  365.  Hill.  7  W.  3.  B.  R.  The  Inhabitanu  of  Wotton  Rivers  v.  the 

liMteatsoiMvlboTOasb  is  Wilts. aSsttu  •54.  S.  C — ^a  Salk.  491.  S.C  by  name  of 

die  Tnhnhioin  of  Weftoo  Rivera  v^  It.  Pe^'a  ia  JUarlboroqsh*"^  P*  foor'i  Scttlemequ  lOb 
pL  s«.  Mclu^iv.  The  Queen  v.  the  Inhabitanta  of  Needham  Market««»-S.  P.  5  Mod.  321. 
|fiGk«  t W*  "V^m  bMnttnU  of  Chidiasfold  |^  the  InlMbiu^U  of  Potharft* 


•( 
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Foor'tScu  4.  Aft  order  was  made  to  remove  a  poor  pcrTon  from  Chh- 
^jrTftOQ  ^'^^P**  ^^  Pcnhurft ;  and  this  was  quafhed  bccaufe  it  was  mifiaJf 
310.  diet  '  ^^^^  one  oftUjufilces  nvas  of  the  quotum.  Holt  Ch.  J.  faid»  thai 
s*  C.  —  fome  indeed  had  been  of  opinion,  that  an  order  was  good  not> 
Itr^by'^'  withftanding  this  omiffion,  and  perhaps  it  has  been  fo  adjudged) 
name ot  the  but  hc  was. of  Opinion,  that  this  being  a  fpecial  authority  to 
sBhabttanu  juflices  out  of  feUions,  it  ought  to  appear  that  that  authority 
U^^tT  ^^  aftually  purfued.  2  Salk.  475.  Mich.  $  W.  3.  R  R.  Chit. 
inhabitants   tinfton  Fahih  V.  Fenhurft  Fariih. 

of  Pcnhurft. 

a  Salk.  473   S.  C. S.  P.  Ibid.  47$.  Mich.  8  W.  9.  B.  R.  Anon. i  Slnar't 

PraA.  Juft.  22.  ciicf  St  C-  For  %  juftices,  unlcfsone  be  of  the  quorum,  have  uo  authority  ton* 

nove  a  poor  man.— — ^Jbid.  23.  cites S.C. S.  P.  Ibid.  24.      -  Nclf.  Juft.  550  cttrtS.C. 

*-- Shaw's  Pari(h  Law  194,  cites  S.  C. For  thia  cauie  an  order  waa  revcHcd.   C<imb.40ow 

Mich.  8  W.  3   B.  R.  Anon. S.  P.  But  if  it  had  been  ^ifeffions  it  need  not  to  h«ve  been  &jd. 

12  Mod.  io£  Mich.  8  W.  3.  The  King  v.  Raiardcn. And  Holt  Ch.  J.  faid,  the  order  fttooU 

l)egiii|  Whereas  complaint  has  been  made  to  us,  dec  two  jafticcs.  quorum  unos,  by,  dec  CobU 
400.  cites  Poole's  Cafe* 

In  an  order  of  removal  by  2  juftices  it  (hould  hejkidt  that  thry  wtri  juftices  de  fwtrun  vtai* 
fhouffh  the  quorum  is  often  omitied ;  for  it  is  a  fpecial  authority  out  of  U  Ifions.     Per  Hall  C^  J« 

Comb.  285.  Irin.  6  W.  dc  M*  B*  R*  Ann  Frcneley's  Cafe— Shaw'a  Parilb  Law  i8«. 

cites  S»  C. 

^W's  Pa*  5.  A  poor  man  oaght  to  have  rtoiice  end  to  he  heard  before  he 
I-V  ^^]!L     be  removed ;  if  it  can  be.  it  is  fit  it  (hould  be  fo ;  but  not  ab» 

ssss  Cites 

5.C.  folutely  ncceffary.    Comb.  478.  Fafch.  10  W.  3.  B.  R.   'non. 

•  Salk*  489.  6*  If  AQ  order  be  made  to  remove  a  j^(on  f^om  A.  /•  B.  mi 
pl;  51-  then  he  comes  to  C  the  juftices  cannot  graft  an  order  fir  JenSng  Urn 
W^B  R.  ^^  ^'  upon  the  firft  order,  becaufe  they  are  not  parties  to  it;  but 
8.  c.  held  fuch  order  may  be  given  in  evidence  of  a  fettiement  in  fi.  Per 
according.  Cur.  12  Mod.  4 1 9,  420.  Mich  i2  W,  3,  in  the  Cafe  of  the 
^'  King  V.  the  Inhajj^itants  of  Longcrichill 

Foof*s  Set.        7.  Fer  Holt  Ch.  J.  the  moft  reguiar  nvay  for  juftices  to  proceed 

jqrpU^fi.  '^^  ^^  *4  ^^^*  **  '**  removing  a  poor  perfon,  is  to  make  a  record 
citea  S.'c.  of  the  Complaint  and  adjudication j  and  upon  that  to  make  a  vforront 
.-Shaw's  undir  their  hands  and  feeds  to  the  cburchvmrdetu^  to  coetvej  the  per' 
l^h^  ^/  to  theparifh  to  nvhich  they  ought  to  be  fent>  and  de&ver  in  * 

S.  C. record,  per  proprias  manuSf  into  coui  t  next  fejffSonsp  to  be  kepltHre 

s  Shaw'a  among  the  records  to  charge  the  pariih  i  and  th^t  recor4  9»J  ^ 
I^citoi  ^^^  removed  by  a  general  certiorari  to  the  juftices  of  peace.  And 
&  C.  Mr*  Broderick  faid,  he  had  advifed  the  juftices  in  Sorrevlo  do 

fo.     I  Salk.  4o5.  Hill.  4  Ann.  B,  R.  Anon. 

8*  It  was  moved  to  quafh  an  order  of  removal*  the  «^  ^m 
direSied  to  the  ove^eers  and  churchvfordens  of  the  pariih  o^X*  aad 
fetsforthy  thai  vrhereas  complaint  has  been  enade  hj  yon  (asi^ker  fltf 
Cay  whom).  Per  Cur.  it  is  well }  becaufe  it  refers  to  tie  pcrfeas 
before-mentioned.  1 1  Mod.  165.  pU  5*  HilL  8  Adi»  B.  R. 
The  Qjjcen  v.  the  Pariih  of  Kiddermifter. 

9.  Tiie  2d  exception  was,  that  there  is  00  ae^nOf^ }  ^ 
upon  reading  the  order  it  appeared,  that  as  to  the  ^aceof  his 
laft  legal  fettiement  there  was  a  good  adjudication,  ^  iayiBgi  k 
appears  to  us,  &c«  but  faying,  be  is  likely  to  become  oarginUfyk 
BO  adjudication^  without  Joying^  itt^pears  to  us^  9(C*  Andiffltt 
*  this 


&k  laft  exception  this  order  wa»  qualhe<L    1 1  Mod.  265.  pi.  5.  An  order 
ThcOwcenv-thcPariihofKkldcrmiftcr.  wh?cht^** 

*iO.  An  order  of  removal  was  thus,  viz.  Vfc  believe  this  faff  t»  confirmed 
i»  trve.    Exception  was  taken  to  it ;  fed  non  anoc;itur ;  and  it  »t  the  qutr. 
is  as  good  as  if  it  had  been  ;  it  appears  to  us  to  be  true.    MS.  ^^/^^X 
Cafes>  ID  Ann.  B.  R.  in  the  Cafe  of  the  Queen  v.  BifliopV  ed,  bcouife 
Waltham  and  Floram.  «  ™n »» 

1 1.  &  where  the  order  was,  whereas  the  perfon  in  all probo'  /5fJ^][|,°i^ 
Ulityu  Ukelj  to  become  ehttrgeable^  it  was  held  good.     Ibid.  receiveii*' 

formation 
ikai  J,  S,  &c.  mJ  wisy  becomt  chargeaUei  theFefordM  btiitvhg  it  to  he  true^  do  order,  Stc,  whereas 
it  ought  to  have  been  (likely  to  become  chargeable)  according  to  the  (Utute  it  ^  13  Car.  t.  cap. 
^e.  For  every  perfon  may  by  poffibiluy  become  chargeable  though  thefe  ii  not  the  leaft  proba* 
hiOty  of  it.  MS.  Cafea,  UiU.  4  Geo.  Ji.  K«  The  King  v.  the  Inhatoitanu  of  Teelby  and  WUlcr. 
ton  m  the  county  of  LiiKela. 

I  a.  An  order  for  the  removal  of  a  poor  perfon  was  quafhed 
becaufe  there  was  mjudi^ment  of  the  juftices  concerniug  the  laft 
legal  fettlementj  but  only  the  oath  of  a  woman  2  Shaw's  PraA. 
Jufl.  53.  cites  Salk.  485.-- And  Shaw's  Parifh  Law  229.  cites 
S*  C.  [but  there  is  no  fuch  point  there.] 

13.  It  was  moved  to  quaih  an  order  of  2  juftices ;  the  order  Tliebookis 
remove/  the  wife  of  J.  S.  late  of  Normanton.    It  was  objcftcd,  i  ft.  •*  *««• 
That  it  does  not  e^arwben  that  foaSf  it  may  be  ^  or  10  jean 

ago  ;  nor  does  it  appear  that  the  wife  was  in  thefari/h  at  the  time 
ef  the  removal,  adly,  Thatt  it  is  jaii^  likely  to  become  chargeable^ 
and  Mifaid  to  what  pariJb  or  where^  may  be  it  may  to  her  hufband. 
The  Court  ordered  them  to  ihew  caiufe.  Poor's  Settlements 
1x7.  pt  1^8.  Trin.  1724.  Parifli  of  Normington  v.  Edlington. 

14.  Several  orders  of  removal  have  been  quajbed^  becaufe  the 
€o$inty  was  only  in  the  margin,  and  not  in  the  body  of  the  orders 
Z  Mod.  310.  Mich.  1 1  Geo.  in  the  Cafe  of  the  King  v.  Auftin« 

(F)     Orders  of  Removal.     Good.     In  refpeA  of 

the  Matter. 

I«   TUSTICES  may  make  om  order  to  remove  fevered  families  ^  and  shaw's  Pa. 

J  upon  appeal  to  the  fe£Eions,  they  may  reverfe  if  quoad  one.  "^  ^^ 
Comb.  478.  Pafch.  10  W.  3.  B.R.  Anon.  "c.*^*** 

2.  An  order  made  to  remow  a  poor  man  and  his  family  from  H.  p   I'  sa 
to  C.  was  quaihed^  becaufe  all  might  not  be  removeable ;  for  if  a  Uementa 
womem  has  children  in  apari/b  where  Ae  is  fettled  and  marries  a  huf  •jfi^v^-^ST* 
hand  fettled  in  another  parijS,  if  thole  children  are  above  7  years  *^**"  ^'  ^ 
old  they  are  not  to  be  removed.    3  Salk.  26o«  Mich,  xo  W.  3. 

8.  R.  Anon. 

3.  An  order  ofiyufHca  for  the  removal  of  a  poor  peribn  was   ' 
fttybed  at  the  quarter  feffions^  and  before  the  poor  perfon  came  bach 
p  the  parifh^  wboje  order  was  quafhed^  they  make  a  new  order  to  fix 
iim  m  amther  place  \  and  per  Cur.  it  cannot  be  good,  becaute  a 

|icw  order  ooghi  ml  to  be  made  tiU  the  party  was  come  back$ 

and 
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^d  if  that  order  by!  been  ccnifirmed  he>C|  it  wotiM  not  make  fc 
rbo4>  becaiife  it  was  merely  void,  i  %  Mod.  633.  Hill.  13  W.  3. 
'arifh  of  Godftone  v*  that  of  Kaft-GrinAone. 

4,  IVhereiu  J.  S»  has  intruded  inio  ibepttnjk  of  A.  andit 
U  hicorui  £bargeabU\  Aefi  art  U  remove  him  wii  3  childrenm  Qui 
ts  to  the  cbildrenj  for  they  have  retmved  imre  tb&n  U  emr^lmnei 
ef^    Poor's  Settlements  29.  pi.  45 »    The  Parifli  of  Newingum^s 

$.  A  poor  perfon  with  his  family  vrTafettied  at  Si.  Bridt\  bie 
fvjfe  after  /efif  iimy  and  married  with  A,  B.  and  badfeverai  cbiUrm 
by  himy  thz  jufiiees  fent  the  tuoman  and  her  children  to  the  ptrilh  of 
o/»  Brides  where  the  firft  hufband  was  fettled,  and  the  matter 
was  found  fpecially,  and  fet  forth  in  th^  order  that  they  had  not 
[  465  ]  fecn  one  another  for  feveral  years.  The  Conrt  were  of  opinion 
they  nvere  baftardsy  and  quafhed  the  order  as  to  the  chikirea 
being  fent  from  St.  Andrew's  to  St.  Bride's.  Poor's  Setdenentt 
77.  pi.  102.  Pariih  of  St.  Andrew  v.  St.  Bride's. 

fce(F)S)L3.  (G)     Orders  of  Removal.     Good  in  Rcfpcd  of 

former  Orders. 

ft  Mod.  f .  U  WAS  removed  by  order  of  a  jisftiees  from  the  partfii  of 
S70. Pkfcli.  -^^  A.  in  Warwickihiie  to  Cbalbury  in  ObcfefdOure,  and 
s!c.  bv^  fr*f^  tbetice  by  order  of  2  j^fiices  to.  Ck^ng^Farringdom  in  BeHc* 
mmcoftlie  flute.  It  wai  obje&ed  that  Chalbory  ought  to  have  apptealed, 
l^gy. tlie  tnd  got  the  order  upon  them  difcharged,  to  which  Hok  Ch.  J. 
of  Sh^^  agW«l|  iot  fending  the  poor  man  to  a  ^d  ^a4»  u  falffymg  the  jfijf 
ping-Far.  eirderf  whieh  eannoi  be  done  but  by  i^nii  for  the  older  of  a  justices 
81m  ^V~  ^  ^  defeemmittion  of  the  siight  againft  all  perfem,  till  it  be  re- 
rifh^Law'*  verfed;  Chalbury  ihould  have  appealed  from  the  Warwick* 
§39.  ctto  fiiire  order)  and  sot  that  fet  afide>  and  fent  the  man  bxk 
l^"rT  thither,  and  the  juftices  there  fhoold  have  fent  him  to  Chip* 
ft43.  ^opT  ping-Farringdon ;  therefore  naught.  2  Salk.  488,  Trm*  it 
W  Ndf.  W.  3,  B.  R,  The  Inh^itwits  of  Chalbory  ▼•  Chippmg-Fafw 
M-4A    ringdon. 

.  2.  A.  came  to  PeteriKmkrghf  the  juftices ^^  him  to  Wool» 

ttm  by  n  pafs  fieying  be  nnaf  fittUd  there  \  two  lOher  jetflket  fint  tm 
back  to  Peterborough  s  it  was  held  that  the  a  firft  juMioes  cneA 
by  fending  him  by  a  pais,  It  appearing  he  had  a  fettlenaent;  bat 
that  did  not  jnftify  the  former  error ;  for  whore  a  petiotf  it  re> 
moved,  it  is  by  an  authority  in  «  judicial  manner,  sikI  they  may 
fend  him  forward,  but  not  to  the  fame  place  agilsr  PbevHSefe* 
tlements  84.  pi.  113*  Stamford  Baron  ▼.  Woelftoa. 

3.  The  parifh  of  Pettem  removed  J.  H.  hie  m^  md  fivm 
«iUA&vifl^  the  pariih  of  ft.  GrAv  hi  the  Fiekk  Thepmflitf 
Mt.  Giksfent  them  bgek  to  Pottcm^  withota  ever  effoaiigto  thi 
quarter  feffions  as  they  ought,  ^  M^kr  of  the  2  jufticM  haHf 
a  judgment  vriiich  continues  of  force  till  ftt  afide  upon  the  ^ 
feaL    Both  the  orders  were  femoved  tait^  the  Xkig'a  '^'l^ 


fiemotial*  4^ 

ttid  the  Court  confirmed  the  Pottem  order^  and  qcujhed  the 
Middlefex  order  for  the  irregalarky.  Poor's  Settlements  1 26. 
pi.  1 74*  Inhabitants  of  St.  Giles  in  the  Fields  v.  the  Fariih  ot 
Pottem  in  Wilts. 

4.  A  fmtn  and  his  naUfe  andftamlj  nmre  fumwdf  and  the  r£tf* 
Jreu  appearing  tf>  be  hajlards  nvere  Jent  back  again  to  the  former 
(urifli ;  bat  the  firft  order  was  held  finals  and  the  rule  being 
granted  to  fliew  caufe,  it  became  abfolute.  Trin.  5  and  6 
Geo.  2.  B.  R.  The  King  v.  North  Petherton. 

5.  A.  and  B  and  his  wife  were  removed  by  an  order  of  2 
juftices  from  the  parifli  of  C.  to  D.  and  the  order  for  want  of 
an  appeal  at  the  next  Quarter  Seffions  vsas  eortfirmed^  after* 
wards  it  appearing  that  B.  nbas  mwr  married  to  A.  flie  nias  re^ 
amoved  buck  again  to  CX  by  ermiber  order  of  a  jufiiceSj  whkh  ordef 
was  likewiie  confirmed  at  the  feffions  r  the  Court  were  clear  of 
opiniim  that  the  2  laft  orders  were  bad,  and  that  the  firjl  order 
confirmed  at  the  ieflions  whether  upon  appeal,  or  for  want  of 
appeal  muji  be  conduftve  to  the  contending  patijbes  upon  the  autho* 
sity  of  the  cafe  above.  Mich.  15  Geo.  a.  B.  R.  Parilh  of. 
Berkefwell  T.  Balfal. 

(H)   Orders;  Not  appealed  from  to  the  next  Scf-  [  4^7  1 

fions.     The  EffeS  thereof. 

I.  VT  WMhddbythe  CcNirtfor  arMvrof  riifrincaiesof  orden         per 

^  for  removal,  that  if  the  parifi  to  which  the  poor  perjm  is  ^^  1* 

ffemovedf  does  not  e^alin  time,  fkch  order  is  coneinfive  to  the  con-  Hm.*t3  V« 

tendii^  pariihes,  and.indted  to  all  parijbes,  except  where  an  tftet  3-  B.  R. 

fittlement  can  be  fixed*     Dalt.  Juft.  246.  cap.  73.  ^JpSffli 

•f  MittDfi. S.  P.  ftShaw'i  Pnft.  Juft.  >&      ■       ■  S.  P.  SlUiw't  Parifli  Lsi^  ^30.  citci  MUb* 

$  Aoa.  Gfcat  Sukke-Barton,  and  Clifiow  (F^ihe»}. 

2«  A  poor  perfon  was  moved  in  i6^J^from  Wefi  Starring  to  f^*^  i"^* 
fifidon\   Findon  does  not  appeal*    In  170O  the  man  comes  to  ™/f^j|* 
Thackham,    and  Thackham  finds  him  by  order  of  2  ju/lices  U  the  county 
Findon  s  Findon  appeals,  and  the  order  was  difcharged.     All  3  of  Suffolk* 
being  now  brought  up  by  certiorari^  it  was  moved  to  quad  the  ^^^/(/ 
egcAsx  made  upon  appeal,  and  urged^  that  Findon  was  bound  the  iqM  rf 
bjr  the  firft  order  from  Weft  Starrmg  to  them,  from  which  they  ^>"'  ^  *»- 
never  appealed,  with  refpeA  to  all  the  worlds  and  are  con-*  J^^^^ 
dnded  to  fay,  that  the  place  of  his  laft  legal  (ettlement  was  not  fiy  u  Alder* 
with  tkem.     But  in  the  refped  of  the  diftoMCi  ff  time  the  ^'^^  ^^ 
Goort  could  not  tell  but  he  might  have  gained  a  new  fettlement  [^se£^ 
at  Thackham,  and  that  might  apoear  to  the  juftices,  and  they  Atitrun§p* 
might  have  good  ground  to  diicharge   the  order  of  the  %  fw^!r^^ 
jnfticess  then  the  counfel  ofiered  to  produce  an  affidavit,  that  xMsfetlfiii. 
there  was  no  new  ietdement  proved  \  but  the  Court  held  they  On  the  xjt 
^o»ld  not  enuwdne  that  by  q^vit^  nor  ensure  thereby  into  the  ^^/  ^^ 
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ifrh^JHf'  redSm  of  miVmg  the  order.  2  SaUc  489.  Hilt.  !i  W.  j. 
2^^M#  B»  R»    The  Inhrfritants  of  Thackham  ▼.  Findon  in  Suflcx. 

fawoal  of  the  (aid  Wanfrm^  Btanifey  to  fifingttwet  upon  which  Mrrv  nc/  m  upprML  In  5^. 
*M/  l4«rp  WAT  M  tfrirr  ^  a  jMces  :o  remove  the  (aid  nua  from  FeUnHotte  t»  AidertPn  afordnd* 
all  the  orders  were  removea  oy  certiorari,  and  the  Court  wat  movra  to  qoaih  the  jd,  bcen^ 
the  sd  had  become  abfolute,  there  beine  no  appeal  from  it.  The  coun&l  on  the  ether  tide  agreed 
that  the  ad  order  became  abfolute,  emT  bouna  all  perfons  at  to  all  precede.)!  fcttlcmeuu.  btf 
infifted  that  it  ou^ht  to  be  intended  that  the  man  had  gained  a  fubCeqitent  fcttlemmt  in  Alder* 
ton  between  the  ume  of  the  ad  order  and  the  3d ;  but  the  Owrt  held,  that  Mog  the  bbb  «» 
filled  upon  Felingtowe  by  the  ad  order,  if  he  had  gained  a  fubfeqiienC  fiectkment  in  Aldcrton  it 
ought  to  appear,  and  for  want  of  its  appearing  quafhed  by  the  gd  order.  MS.  Cafek  Mich.  4 
Geo.  B.  &•    The  Town  of  Aldeiton  v.  the  Town  ot  relingtowc 

Thiawit         j^  A  poor  perfon  living  at  St.  John's  Wapping^  came  and 

^^  g     Rved  in  &r.  Andrrufs  Hoibourn»  and  there  gmrud  m  legal fettUmmi 

Ann.' The    and  then  removed  to  St.  Clemenfs  Danes f  and  there  gaim  aUgal 

Kiog  V.  ^^  fittlement^  and  then  goes  back/o  St.  John's  Wapfing^Jrem  %tthaue 

terboroug  .  ^^  ^  removdd  by  an  order  of  2  jufticee  to  St.  Andrews  Hoiboonii 

who  letjlip  the  ofportunity  of  appealing  at  the  mset  Quarter  Sfffuns  ; 

but  afterwards  got  the  faid  per/on  to  be  removed  by  an  order  ef  a 

J9{ftices  to  St.  QUmnfs  Danes  \  far  St.  Andrevfs  Hiriboum  &d 

not  know  until  after  the  Quarter  Sejjions  that  he  had  gained  a  bgd 

fettlemeni  in  St.  Clemenfs  Danes  fince  the  iettlement  gained  in 

St.  Andrew's  Holboum ;  this  matter  being  referred  to  Jodge 

Powell,  he  defired  the  opinion  of  the  Court  in  it,  who  all  held 

that  the  perfon  ought  to  be  fettled  In  St.  Andrew's  Holboum, 

for  they  having  miiled  the  opportunity  of  appealing  tf  is  conciih 

Jive  upon  them,  and  there  cannot  be  a  iiiblequent  order  of  1 

juftices  to  remove  the  peribn  to  another  pariih,  and  this  is  for 

the  benefit  of  poor  perfons  that  they  may  know  where  they  are 

to  be  fettled.    MS.  Cafes.  Hill.  3  Ann.   St.  Andrew's  Hoi- 

bourn  v.  St.  Clement's  Danes. 

4.  If  a  poor  perfon  be  removed  from  the  parifh  o(  jf,  to  tht 

parifli  of  B.  by  order  of  2  ju/Hces^  and  the  parifh  of  JB.  remove 

him  to  the  partih  of  C.  the  order  of  juftices  removing  him  to 

the  parifh  of  B.  is  become  final ;  becauie  B.  did  not  efpealxo  the 

,  Quarter   Seffions.      10  Mod.   84.    Pafch.    xi   Anzu  B.  R. 

Anon. 

[  4^3  ]      5*  A  poor  perfon  is  fent  to  thepari^  of  Stepney^  who  do  not 

appeal,  5rc.  exception  was  taken  that  the  removal  ought  to  have 

been  to  the  hamlet  <f  Spittlefields  \  for  Stepney  is  divided  into  4 

townfhips,  and  the  poor  have  been  removed  bom.  one  town- 

ihip  to  another  in  the  fame  parifh,  and  the  ftatute  takes  notice 

of  townfhips  as  well  as  parifhes,  and  SfMttlefields  b  a  hamlet  of 

Stepney.  Per  Cur.  if  a  perfon  is  removed  to  a  vnvngplmce  tiatplaa 

oughtto  a//i^a/,  and  fo  Stepney  ought  to  havedoneint  were  awrong 

place,  or  elfe  the  order  will  be  condufive  upon  themj   but 

this  is  a  matter  here  out  of  the  record.  Juftices  of  the  peace  are 

not  obliged  to  take  notice  of  the  divifions  of  parilhes  into  ham- 

lets  and  townfhips,  which  maintam  their  own  poor  ieverally 

imd  diftin(5Uy }  and  Stepney  here  upon  an  appeal  might  bovejhewn 


that  tie  pet  fin  Jid  belong  to  the  lamtet  cf  SpHtUfields^  which  might 
have  been  a  reafonable  caufe  to  dilcharge  the  order ;  two  hatn- 
kts  within  a  parifh  are  the  fame  as  two  parifhes,  yet  church- 
wardens  are  ovcrfeers  of  the  poor  of  the  whole  parifh  (though 
fo  divided)  and  have  a  fuperintendcncy  over  the  whole  hamlets 
and  town  (hips.  MS.  Cafes.  Paffh.  ii  Ann.  B.  R.  Parifh  of 
Spittlefields  V  Bromley. 

6,  Two  jufticcs  make  an  order  on  the  loth  of  November  to  re- 
move the  pauper  and  his  family  from  A.  to  B.  and  at  the  next 
fejftons^  no  appeal  being  brought^  the  parifh  of  A.  gets  the  order  to 
be  confirmed^  and  at  the  Eafter  feflions  following  the  parifh  of 
B.  appeals,  and  then  the  order  of  2  juflices,  together  with  the 
order  of  confirmation  is  fet  afide.  Now  it  was  moved  to  fet 
afide  the  laf^  order  of  feflions,  and  that  the  2  former  orders 
might  fland.  It  was  held  per  Cur.  that  it  vms  not  neceilary  on 
the  ftatute  that  the  appeal  fhould  be  brought  at  the  next  feffions 
-aher  the  making  of  the  original  order ;  but  that  it  ufufficient  if 
made  ai  the  nextfeffiom  after  fervice  of  the  order  ;  for  tifi  then  the 
party  has  no  notice  to  bring  the  appeal,  and  therefore  can  be  in  ' 
no  default.  Trin.  j6  Geo.  2.  B.  R.  Parifhes  of  Northbrady 
and  Rode. 

(I)  Orders  of  Removal  conjirmedon  Appeal;  ^be 

EfeU  thereof. 

I*  'T^WO  jttflicet  of  peace  made  an  «rier  to  remove  J.  R.  his 

wife  and  3  children  from  Rowboroogh  to  Broad42balk^ 

which  ordcTf  on  appeal  to.  the  Quarter  Seilicms  n»as  confirmed. 

Ak.tr  this  R.  with  his  wife  and  3  children  eami  into  theparUbof 

Downieadf  whereupon  aju/Hcet  reciting  the  former  order  and  con'* 

firnutson  ordered  him  to  nroad-Xlbalh  t  and  now  it  was  objc£ted 

(o  this  order,  that  it  did  not  appear  that  one  of  the  jufticet  was 

of  the  quorum.    Mr.  Northcy  on  the  other  fide  argued  it  was 

not  neceflairy  hercj  becaufe  it  was  not  an  original  order^  but  an 

order  made  in  purfuahce  of  an  order  of  (effions:  and  per  Cur*, 

a  fetdement  bv  order  on  appeal  Unds  all  parties  \  if  the  poor  m^P 

'    gpes  to  the  parimfirom  whence  be  is  removed  J  the  feffiom  mun  fef  their 

order  AyA^  bat  ^be  goes  to  another  parifl^  not  concerned  in  the  ef* 

peai,  then  it  is  proper  for  2  infikes  of  the  peace  t^  remove  hipt  tg 

the  pari/b  nvbere  be  was  fettud  hj  the  feffions  iy  original  ordfr^  bu$ 

then  it  mufi  e^pear  therein^  that  om  of  them  was  of  the  awrum. 

Qaafhed.  2  Salk.  48 1«  HOI.  9  W.  S^  B.  R.  Paiiflh  of  jDown* 

head  T.  Broad-Chalk. 

2.  A.  came  to  Hatrow,  and  being  likely  to  become  chargeable  Aftcrwudt 
was  removed  to  Rjflipi  RyUip  appcded;  ind  npon  the  e^eJ  A.  '''!!^^' 
was  adjudged  to  be  fettled  at  Rj/I^y  afterwards  Ryflip  diicovered  ^^ved  "^ 


that  Hcndon  was  the  place  of  his  laft  legal  fcttlement  and  fent  mn,  and 
luQithither)  and  the  (^uefti^ii  was,  whether  after  the  ^^ju^  ^J^ 

dication 
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kdul^t^Kf'  ^*^  ^P^^  *^^  *Ppc4i  Ryflip  was  not  eftpppcd  againft  all  tlil 
inaUito  worlds  to  fay  that  Ryflip  was  not  the  place  of  hu  legal  fettk^ 
Ryflip  •-  ment  ?  And  per  Holt  Ch.  J.  Rj^ip  if  efiofpti^  to  fay  otherwifc) 
***  foLflmd  **  *f  Ryflip  liad  not  been  the  very  place  of  his  laft  fcttlcrocot, 
pUceh  ^.  ^c  juftices  muft  have  fent  him  back  to  Haitowj  who  were  firft 
cauTe  tki  poflicfled  of  him^'  for  that  reafon,  becaufe  they  were  pofiefled  of 
j£^f  '  him;  and  he  did  not  belong  to  Ryflip )  and  now  this  is  in  efitft 

'  MtoKy^p  the  fame  queflion  again,  viz.  Whether  he  belongs  to  Ryffip? 
mas  tried  in  which  oueftion  has  been  already  determined  on  the  appeal,  who 
l^^u'ti   have  adjudged  that  he  was  fettled  at  Ryflip  %  now  this  pomt 

•  Harrow  (for  being  determined,  the  appeal  muft  be  final  and  condnfive, 
he  had  becm  otherwife  there  would  be  no  end  of  things  j  and  the  rather  as 
^^^by  ^  ItyOip,  I  ft,  Becaufe  Ryflip  was  party  to  the  fmi  whman 
tbem  to  this  determination  was  mad6,  and  yet  H.  may  be  eftopped 
^^'  ^^^^  ^^  *^  '^^  paj^  ^^  ^^  f**i* »  *^  Holt  Ch.  J4  remembarei 
dcr  irveii^*  the  Cafe  of  Thormton  and  Pickering  ;  where  it  was  adjudged, 
«d)  they  that  if  H.  be  adjudged  by  2  juftices  to  be  the  father  of  a  baftaid 
^^atli-    child,  he  is  eftoj^d  againft  all  mankind  to  fay  the  contraxy, 

l-nd^him  to  ^^  ^^7  ^^'^  ^^^7  ^^  ^^^  ^o  ^^  ^  pleaiure.  2  Salk.  524* 
any  otiier  Mich.  10  W.  3.  B.  R.  between  the  Inhabitants  of  the  Parifli  of 
place,  and    Harrow  and  Ryflip. 

were  not  c*  '     * 

ftoppoi  i  becaufe  the  juflkea  on  the  appeal  did  not  adjudn  him  now  to  be  (cttled  it  Hafrav, 
thou^  they  adjudged  him  now  to  be  fettled  at  Ryflip,  to  that  the  other  point  y.'^  nocuicds 
but  Tufton  and  Rokcby  cootn.    Adjoroatur.  lUd.  Ld»  Raym.  BLep.  394.    %.Chf 


of  the  King  V.  the  Inhabitanta  of  Ryflip,  Heodon,  and  Hanow ;  but  fayi,  thai  Ti 
waa  of  opinion  that  it  was  very  hard  to  coadiide  Ryflip  agvnft  •  ^  paiifli,  which  waa  Skmen^ 
•Iter  the  adjudication  of  the  appeal  to  be  the  place  of  the  laft  legal  lettlcmenL  And  Jby  hin}  it  ii 
contrary  to  the  pradicea  of  ail  the  juftices  ot  England.  Ideo  adjomatur.  ■  S.  %L  Ld.  Bayib 
Rep.  415.  whcit  Holt  Ch.  J.  and  Gould  J.  were  of  opinion  that  kyflip  waa  condvded;  bid 
Aokeby  J.  was  of  opinioo  that  the  appeal  to  the  feifiom  wm  not  final  in  any  cafe*  but  it  may  br 
removed  into  B.  R.  and  examined  there  upon  the  merita.  Tuitao  J.  was  of  opinion  that  Ryflv 
^ould  be  concluded  againft  Harrow  but  not  againft  Hendon,  becaufe  Hendon  waa  noc  patty  tf 
Ihe  fuit.    The  Court  teiog  divided,  it  was  adjoomcd  till  the  next  Term. 

Poor's  Settlemcnu  214    pL  £99.   citca  S.  €•— 5  Mod.  416.    S.   C   by  name  of 

Cbe  Parilh  of  R>-flip  v.  Hendon.  ■  3  Sailk.t6t.  S.  C  by  name  of  the  King  v.  Ryflip. 
Shaw's  Pariflk  Law,  198  cites  S.  C.--^S.  P.  For  the  jittUces  camiot  remove  him  but  to  the 
place  of  the  laft  legal  fettlemcnt,  and  flke%vlng  any  hter  place  of  fettkment  will  dxfefaaige  the 
order  on  the  appeaU  And  there  is  a  diver/Uy  between  an  order  difckdrgtd^  and  an  prder  emjermd 
0n  apffaly  or  met  appealed/rom ;  for  in  the  firft  thtf  matter  is  at  large  as  to  all  places  bat  the  place 
CO  wuich  the  poor  man  was  fent,  which'  upon  the  appod  was  determined  not  to  be  the  place  of 
bis  legal  fcttlrmcntt  but  in  the  latter  cafes  the  place  to  which  he  was  fent  ia  bound,  and  the 
order  final  and  conclufive  as  to  all  the  workL    a  Salk.  40a*  Mch.  t  Ann.  B.  R.  Swmfcwh 

Tuitti  V.  Sbensfield  Psrifh. 0alt.  Tuft.  140.  cap.  73.  cues  S.  C.  Juft.  Cafe  Lav  affi* 

citca  S.  C. a  Shaw's  Phi£L  jdL  84.  cites  S.  C— S.  P.  Ibid.  «5. &  P.  Ibid.  tt.-« 

Shaw's  Parifti  Law  1 96.  cites  S.  C.  Ibid,  t^a  cites  S.  C.      ■      NdC  Juft.  548.  cites  &  C. 

-^--  S.  P.  For  confirmation  on  appeal  is  an  adjudiaation  that  this  ia  the  place  of  the  paitiei  bft 
legal  fettfement,  which  cannot  be  avoided  by  the  parifli  by  whom  it  ia  nude.  Per  I&lt  Cb.  !• 
a  Salk.  5a7.  Mich.  13  W.  3.  B.  R.  Minion  PteUh  r.  Stoney  Stratford.  ■  ■■■  la  ICmLfiSft.  S.C. 
biy  name  of  the  King  v.  the  Purifii  of  Mintoe. 

If  an  order  of  julUoCs  for  the  removaloi^  poor  perfim  be  eotffrmedm  j#m/,  the  appdhntssm 
ever  ooocludcd  from -difcharging  themfelves  of  that  poor  perfoo  asto  a|l  places:  for  if  Marker 
psrijk  than  that  from  whence  he  ia  fent  to  them  by  the  a  juftices  ^e  tkt  u^  place  of  Ina  k^JkK^ 
mmtf  they  may  fend  him  thither  by  an  order  of  t  juftkea,  to  be  nada  for  tnat  pnrpofei  or  upon 
appeal,  another  place  being  the  place  of  his  laft  le^  fcttlement  mgy  Hgi^n  n  rameact  nt  ibe  fcfc 
fioQs  ^pM  the  appedi.    Per  Cur.  1  a  Mod.  54$.  Trm.  13  W.  3.  Anod. 

« 

lf*jw«ii  3.  It  was  moved  to  quafli  aft  order  of  jufHces,  for  tliat  Aere 
£rbe  ce».  ^^  a/«w^»-  wfcr  fro»  the  paiifh  of  A^  to  the  parifli  of  Bc^ 

pocth 


Eemottal^ 
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worth,  and  this  order  being  affirmed  on  appeal  to  the  feffions,  firmed,  the 
it  was  Jinal  not  only  between  the  parifhes  that  were  parties,  ^o^'cvVrcon- 
but  all  others,  except  a  fuhfequent  fettlement  could  be  found  out  \  eluded  as  to 
that  therefore  this  order,  which  was  to  remove  one  W.  P.  and  »J1  places. 
K.  his  wife,  together  with  3  children,  from  Petworth  to  Ring-  *  ^^,'  ^zUh. 
more,  fhould  be  quafhed ;  and  the  court  held  this  exception  2a  w.  3.  • 
good.     10  Mod.  2C.  Trin.  10  Ann.  B.  R.  Petworth  Parilh's  The  Kins 

p  /•  -^  agamft  the 

^^^^*    ^  IrthabUan:^ 

of  Shippingfarringdon S.  P.  per  Cur.     Poor's  Settlements  84.  pi.  11  a.    The  King  v.  ih-? 

Inhabiuots  of  P^ckworth. 

4.  A  difference  was  taken  between  nn  order  of  reverfal  and 
an  order  of  confirmation  5  for  this  mult  be  taken  to  purfue  the 
original  order,  and  to  be  founded  upon  the  fame  reafons ;  and 
therefore  muft  fall  to  the  ground  if  the  original  order  be  erro-  [  470  ] 
ncous.  Gibb.  255.  Pafch.  4  Geo.  2.  B.  R.  in  the  Cafe  of  tlie 
Pariih  of  Sympfon  v.  Wrought  on. 

(K)     Orders  of  Removal  Repealed,  and  the  EffeSi 

thereof. 

I.   iF  a  poor  perfbn  be  removed^i?i7i  one  pitce  where  not  legally  Sett.  &. 
*  fettled,  to  another  where  not  legally  fettled,  th^  fefjions  upon  ^Z^"^*  *^'^- 

appeal  may  quafb  the  order,  but  cannot  remove  to  a  3d  place.  \ '^^i*-*' 
Per  Holt.  Cumb.  286.  Trin.  6  W.  &  M.  B.  R.  Wale's  Cafe. 

2.  A  poor  man  by  the  order  of  2  juftices  was  removed  from  Ld.  Raym 
the  parilh  of  S/.  M,  to  the  parifli  oiKingflon-Bowfey'i&  the  place  ^^'  5i3« 
of  his  laft  legal  fettlement,  from  which  order  Kingflon  appealed  Poor's  Sci- 
to  the  next  Quarter  Scffions  where  the  order  luas  difcharged  ;  af-  tlemcnu 
terwards  this  poor  man  went  to  Beddingham ;    from  whence  by  *7^'  P^'  ^ 

another  original  order  of  2  juftices,  he  was  again  removed  to  s.c. 

Kingflon-'Bvivfey^  which  laft  order  being  removed  by  certiorari  «Salk.  485. 
ijito  B.  R.  it  was  now  moved  that  it  niight  be  quaihed  ;    be-  ^^^  ^  ^'* 
caufe  upon  the  appeal  Kingfton  had  been  difcharged,  which  cites  s.c. 
could  not  be  if  that  had  been  the  laft  place  of  his  lawful  fettle-  ^»^-  Juft. 
ment  j   therefore  it  was  infifted,  that  Kingfton  was  finally  ac-  *|f  citca' 
quitted.     But  per  Cur.  the  order  made  upon  the  appeal  is  final  to  s.  C.  — • 
none  but  to  the  •  contending  parifbes  who  were  parties  to  the  appeal,  *  Sf  P. 
and  not  to  ftrangers,  as  Beddingham  is  in  this  cafe.     Carth.  Pr^a.*! 
516.  Hill.  II  W«   3.  B.  R.  Beddingham  Pariih  v,  Kingfton-  a8. 
Bowfey  Parifh. 

3-  A  poor  woman  with  child  being  unmarried^  was  by  order  aSalk.  532. 
of   2  juftices  removed  from  Wefibury  m  Wilts  to  Cofiham,  and  3*^^*?^"^' 
brought  to  bed  there  \  Coftham  appealed  at  the  next  feftions,  and  poor'sSet- 
the  order  was  reverfed ;  afterwards  by  order  of  2  jufHces  the  child  tlcmcnts. 
^uas  fent  bach  to  Coftham  \  they  appealed*  and  the  order  was  con^  \t^*s^  c^'* 
firmed.     At  laft  all  was  removed  into  the  B.  R.     And  per  Cur,  6Mod.  213. 

the  birth  at  Coftham  did  not  fettle  the  child  there,  becaufe  it  was  S.  C 

under  an  illegal  order  procured  by  Weftbury,  which  order  being  ^^"J^J^^' 

VoL.XVjn.  Oo  reverfed. 


Juft. 
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Ta—  '^^^J  *^  matter  is  no  more  than  thi%  that  they  UDJaMf 
iSluw't  procured  the  woman  to  go  thither.  Salk.  123.  Trin.  3  Ann* 
p^ft.  Juft.  B.  R.  Parifh  of  Weftbury  v.  Coftham. 

48.   cites 

S.  C.  by  nane  of  Corflum  y.  Weftbury. 

4*  A  poor  perfon  was  removed  from  A*  to  B.  The  ortUr  mms 
quajbed^  Afterwards  A.  fent  him  to  D,  This  order  nvat  liiewfe 
qua/hid.  Afterwards  the  parifh  of  A.  fent  him  to  B.  again  i  and 
it  was  moved  to  quafh  it,  becaufe  there  were  3  mofttbs  inter* 
veningt  from  Auguft^  to  December  following.  On  the  other 
fi'vie  was  cited  the  Caife  of  Barrow  and  Englebi;,  where  there 
were  9  months  intervening  from  the  time  of  the  firft  remoyal,  and 
quaihed ;  the  court  not  intending  there  was  any  fabfcqucm 
fettlement.  Quod  Curia  conceffit,  and  the  order  was  quaihed^ 
Poor's  Settlements.  113.  pi.  15a.  Pafch.  1723.  The  King 
V.  the  Inhabitants  of  Carlton. 

5.  If  an  order  is  qtio/bed  for  form  at  thefeffons^  which  is  a  good 

order^  and  after  they  fend  the  party  back  >   yet  the  order  bong 

good,  it  it  finaly  and  a  bar  to  all  fubfequent  orders.    Pooi^s 

Settlements.    119.   pi.   160.    Hill*    1724.    Moyer  Hanger  v* 

-  Warden  in  Bedfordfhire; 

t  47«  ]      (M     Orders  of  Removal.  DireSed  to  wham. 

I .  /^VERSEERS  of  A.  are  to  remove,  and  they  of  B.  to  re- 
^^  ceive  ;  and  one  order  was  direAod  to  kahparifbes  to  remove 
and  receive^  and  therefore  quaihed ;  for  it  is  entire ;  and  though 
counfel  faid,  here  is  a  good  judgment,  that  they  were  \A  le- 
gally fettled  in  B.  yet  the  Court  anfwered,  that  was  bat  the 
opinion  of  the  juftices,  and  the  foundation  of  their  jod^ient 
which  is,  that  he  be  removed,  &c.  Cumb,  325.  Pafch.  7  W.  3, 
B.  R.  The  King  v.  Trinity  Parifh  Exeter,  aUas  Belvm's  Cafe. 
Shaw't  P^       2.  Warrant  to  remove  a  poor  man  war  direBed  to  the  cm^UUe^ 
rifh  iftw      &c.  and  fajs  nothing  of  church  noarden  or  overfeersy  per  Cur.  fioce 
S?c.  A^    ^^^  conftable  has  executed  the  order  it  is  well  enough,  though 
•dds,  that     in  ffariAnefs  he  was  not  bound  to  obey  it,  though  direAcd  to 
by  thU  it     him  •   for  if  a  juftice  direft  his  warrant  to  any  perfon  by  name 
lecm  that    ^^^  ^  ^^  ofBcer,  the  perfon  is  not  bound  to  obey  it  \    hot  if  he 
thcjuftioea    does,  and  it  is  a  matter  within  the  proper  jurifdiftion  of  a  ju^ 
of  peace      tj^^  of  peace  the  warrant  will  bear  him  out,  and  he  may  jnfSff 
^^;     under  it.    Carth.  449- Pafch- lo  W.  3.  B.  R.    Wangfordv. 
ipeciai  of.    Brandoii* 

Bcertoeju 

ccutethii 


|S*i'^.  tsfi.  3.  Two  orders  were  returned ;  the  firft  for  fetdmg  \  poor 
nameof^he  ^^»  ^^^  ^^^  fccoud  a  confirmation  of  the  firft,  upon  an  ap« 
King  ▼.  St  peal  to  the  Quarter  SeiBons.  The  firft  order  recited,  tfcat 
Ohve*a  Pa»  whcTcas  complauit  has  been  made  to  us.  &c.    That  T«  & 

nfliionen.  "^  '  |^ 
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]»d'  of  hte  intruded  kito  the  pariih  of  St.  George's,  we  adjudge  VM  jfuft. 

liim  to  be  laft  legally  fettled  at  St.  Olave's  ;  thcfe  arc  therefore  ^^^^ 

to  require  you  to  convey  the  faid  T.  G.  to  the  panfh  of  St.  shaw'i  p^ 

Olave's ;  and  the  direAion  upon  the  order  was,  to  tie  church^  ^ifh  l»w 

vmnUru  and  overfetrs  of  the  poor  of  the  parifli  of  St.  Olave's.  citotct— 

(^afhed ;    for  they  ought,  and  can  only,  order  the  parifh  Dak.  Juft. 

officers  where  the  mtrufion  is  made   to  make  the  removal.  «4ft'«p-7S* 

a  Salk.  493.  St.  George's  (Inhabitants)  v.  St.  Olave's,  South-  VSlL^t"" 

''^ark.  Praft.  Juft. 

s6.  cites 
S  C  ——Exception  being  taken  to  the  direfltion  of  tn  order.  The  Ch.  J.  faid,  it  was  not  nKcT* 
fery ;  becaufc  if  the  jafticca  follow  the  words  of  the  aft  (fcil.}>  ^^^t  tke  po&r  ferfm  to  h  rewuveS 
Jrumfuch  a  pariAi  tdjkch  «  parifi^  there  needs  no  more^  neither  need  the  jufttces  order  the  pariji  t9 
.  wkUk  the  perfon  is  fent  to  receive  and  provide  for  him ;  becaufe  the  *&.  docs  not  make  any  piovi* 
fion  for  thia,  but  only  fpeaki  of  the  removal,  and  the  other  is  of  oonfequcnce.  MS.  Cafetr  HilU 
7  Ceo.  B.  R.  . 

4«  An  older  recited,  whereas  J.  S.  and  his' wife  were  laftfet-  *]j?^'*  '^ 
tied  in  Clypton ;  tie/e  are  to  order  you  the  cburchwordem  of  Clypim  ^^.'diw 
to  repair  to  the  parijb  of  Ravijhck^  and  to  relieve  them,  they  being  s.  c.  but  id 
fo  fick  that  they  cannot  be  removed.  Per  Cur.  the  juftices  have  '^«  3th  edi^ 
no  authority  to  tend  for  officers  out  of  another  parifh,  but  are  an.—- 
bound  to  maintain  the  poor  as  long  as  .they  continue  with  them,  t  5haw»t 
And  per  Powel,  no  parifhioners  are  to  be  relieved  till  they  are  ^^  J"*: 
carried  to  the  parifli.     Quaflxed.    Poor's  Settlements  31.  pL  ^1^^  * 
49«  Pafch.  1712.  B»  R.  CTypton  (St.  Mary's)  v.  Raviftock  in  Cafet,pLi4. 
Devon.  !""•  ."„ 

.  Ann.  o.  MLt 
S.  C.  by  name  of  the  ^wen  v.  RiTiftock  (InhabtUntt.) 

5. '  Order  by  7,  juftices  was  dinBed  to  the  churchwardens^  is^c.  of 
Bvffleadf  and  to  the  ehurchfvardens,  isfc.  if  Banfiead^  and  v/hom  it 
may  concern  \  and  it  is  not  faid  who  to  convey  or  who  to  receive. 
The  Court  feemed  to  incline,  that  it  ought  to  be  quafhed  $  fed 
adjomatur.  1 1  Mod.  268.  Trin.  8  Ann.  B.  R.  The  Pariih  of 
Binfield  ▼.  Banftead. 

(M)     Expences  allowed.     What.  C  47«  3 

I,  ^Geo.  I.  cap.  7.  pNACTS,  that  if  the  juftices  Jball  at  their  Exception 
fifi.  5)u  ^  quarter'fejjtons.^  upon  an  appeal  concerning  J^"„  q^, 

the  fitile^nent  of  any  poor  perfon^  determine  in  favour  of  the  appellant^  made  for 
they  Jball  aivard  the  appellant  fo  much  money  asjhall  have  been  rea-  coft»  »t  the 
fonahly  pdid  hy)the  parijh  on  whofe  behalf fuch  appeal  was  made  for  uL^*^ 
the  relief  of  fuch  poor  perfon^  to  be  r moved  in  the  fame  manner  as  fUtute;  id, 
cc/li  em  an  appeal,  by  S  (ff  ^  fP^.  3.  cap.  30.  »*  ^u 

coAs,  witimt/MyiKg  fi  much  was  expended  §r  laid  cut.  The  Coaxt  iaid,  it  appedr*  h  tke  eeak  oftki 
forties  that  (b  mpch  wit  hid  out*  A  2d  exception  waa  taken,  that  the  ordttfeys  it  w«  k/m 
Oearing  of  the  ttppeai^  and  doei  not/ay^  thtre  wtts  m  appeal  lodged.  But  the  Court  Dud,  it  was 
well  cnoogbs  ror  there  muft  be  an  appeal,  or  elfe  they  could  not  hear  it  j  and  they  need  not  be 
fb  oiee  M  m  fpedal  pleading.  So  the  order  waa  confirmed.  Foley'a  Poor  Laws  147.  Pilch. 
as  Geo.  1.  JL  The  Pariflk  of  Maiden^Bradley  ▼.  Wallingford  Pariih  in  WUta. 

For  xnore  of  XmUflHl  in  general,  See  1BafianiP»  Cetttficatt^ 
-^flm  JMBWWi  iWkttfm  of  i^wr,  and  other  Proper  Titles. 

Oo  :a;  Itentf 
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See  Refer-  ^  A)  Of  what  Thing  it  may  be  granted.  {^^^ 
•^*"^'''       -    Eftate  Grantee  Jhall  have  by  the  fVords.'] 

Br.  Confir-  j]i,  TF  a  man  kafes  a  manor  fir  llfiy  and  ^htc  grmh  a  certam 
■»*^»  P^  Jl    rent  to  take  out  of  tie /aid  manor,  h  the  hands  ef  the  l^ 

i^Br.  *  ^^  ^  ^gf^^  ^^d  of  others  into  v/hofe  hands  foever  the  /aid  mamr 
Gnnu,  pL  fiall  come.  This  b  a  good  grant  in  fee,  and  fliall  continue  after 
y8.cite>s.c,  ijjg  ji^ii^  ^f  tijg  igfl^c  ^f  tije  manor.     26  Aff.  38.  Adjudged.] 

RcuU,  pi.  14.  citet  S.  C.  but  I  do  not  obfenrt  thofe  wordi  of  (taking  by  tbe  hands  of  the  kficc 
and  hu  alBgnt,  and  of  others  into  who^c  hands  foever  the  laid  manor  (hall  come  in  any  of  the 
faid  titles  cited  out  of  Brook ;  but  it  is  in  Lib.  Aff.  pag.  is6.  b.  towards  the  end  of  pL  38  wfakk 
11  very  Umg,  and  is  there  mentioned  in  a  nota,  but  is  not  mentioned  in  the  ftate  of  the  cafe. 

2.  If  a.  man  leqfes  his  land  to  J.  S.for  life,  rendering  2s,  reti 
per  ann.  and  after  grants  to  another  2x.  out  rfthe  land  which  J.  S. 
holds  of  him  fir  term  of  life,  to  the  grantee  and  his  heirs  during  tie 
life  of  the  grantor,  tnis  (hall  be  taken  a  grant  of  the  new  rent 
by  mm  in  reverfiony  and  the  grantee  fiall  have  the  rent  th&u^ 
'^  S.  die.  Br.  Rents,  pi.  24.  cites  34  AS.  4.  Per  Shard  and 
Ifher^ 

fj^^  *  3.  Aflife  of  a  rent  out  of  a  rent  lies  not ;  for  a  rent  cannot 

^^  ifliie  out  of  a  rent,  by  the  opinion  of  the  Court ;  for  the  ftatutc 
renderings  of  Weft.  2*  25.  gives  af&fe  in  loco  certo  capiendo,  which  is  not 
marks  ren^■  a  rent,  and  a  rent  cannot  be  put  in  view.    Br.  Affife.  pi.  2.  cites 

«nd  the  ^  T,   X   ^^ 

feoffer  3  "•  ^-  ^^- 

granu  a  mAtks  pared  of  the  5  marh;  this  clearly  is  a  good  grant,  with  the  attornment  of  the  ten^, 

santy  as  it  feems*    Br.  GranU,  pL  3.  cites  S.  C 

[  473  ]  4.  A  rent  cannot  be  granted  out  of  zpifcbarj,  a  *  common,  an 
The  mutual  advowfon,  OT  fuch  like  incorporeal  inheritances ;  but  a  rent  may 
o!^"parl  ^  panted  out  of  lands  or  tenements,  whereunto  the  grantee  mjy 
ties  cannot  have  rccouHe,  diftrein,  or  which  may  be  put  in  view  to  the  re* 
A*'*^  •      cognizors  of  an  affife*    Co.  Litt.  144.  (X) 

rent  which  is  not  chargeable  by  law;  as  out  of  a  hundred  or  advowfioB.  7  Rep.  13.  t.  b.  ^ 
Cur.  cites  3d  Aff.  5.  nor  out  of  a/nr,  citei  14  £.  3.  til.  Scire  Faci»  tat.  Tte  £arl  of  Kot^ 
Cafe.—*  Cio.  J.  679.  Saunderfon  v.  Hanilbn, 
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(fi)     Kent  Seek.    By  what  Words  it  may  be 

granted. 

ti.  tF  rent  he gcznttd  frecipiendum  apud the  manor  of  D.  and  if  S.  P.  And 
-■■  it  be  arreur  that  bejhall  dtfirain  in  other  landy  in  the  fame  {Jfjff  JJ-^^ 
or  other  counties ;  t1ii«  is  rent  iiluing  out  of  the  manor  of  D.  and  apud  mave^ 
not  out  of  the  other  land ;  but  the  diltrefs  is  but  a  penalty,  rium  made 
41  E.  3.  15-  b.  41  Aff.  3.  Adjudged.)  '^:,^^l^ 

out  of  the  BUDor,  as  if  it  was  precipiend.  de  maner,  &c.  aad  fo  it  it  rent-feck  cut  of  the  manor  of 
N,  dnj  a  rent-charge  out  of  the  otiuf  Unds  where  the  dillrefii  it  limited,  and  afllfe  lies  well.  Br. 
Charge,  pi.  3.  cites  41  £.  3.  15. 

fir.  Aifife,  pi.  359.  cites  41  AfT.  3.  that  the  ^nt  was  to  diftrain  in  all  hii  lands  in  D.  M.  and 
ll.  and  the  affife  was  brought  in  D.  only  put  m  view,  and  M.  and  R.  were  in  another  county, 
jand  yet  good ;  for  de,  apud,  io,  vcl,  de  tali  tenemento,  are  good  words  of  charge,  and  the  writ 
awarded  good.  S.  P.  as  to  the  de,  apud,  &c.  Br.  Charge,  pi.  16.  cites  29  Aff,  23.     Per 

Thirn. 

If  a  man  at  this  dzy grants  a  rent  precipiend.  de  terris  &  tejuementis  fuis  in  D,  or  exeunt  de 
.  ^ri^  fuis  in  D.  and  without  clanfe  ofdiArtfs^  this  is  a  renufeck ;  and  if  the  grantee  geu  feilin,  he 
ihall  have  aflife,  and  denier  of  it  is  a  diflciilii.    Br.  Rems,  pl«  21.  cites  9  £•  4.  90. 

[a.  If  a  man  grants  a  rtnt  perapiendum  in  manerio  de  D.  this  ibid.pL'jj. 

is  a  good  rent-feck  ifluine  out  of  the  manor.    41  Aff.  3.  Per  ^,  ^/r*'** 
Tank]    ^  ^  ^  :^  ^tAtt.3. 

[3.  &  if  a  man  grants  a  rent  percipiendum  de  manerio  de  D, 
it  b  a  good  rent-feck  iiluing  out  of  the  manor.  41  AiT.  3.  Per 
Tank.] 

1 4.  If  a  man  oiliges  iy  a  condition  himfelfy  his  goods  and  lands^  in  See  (D)  pi/ 
fuch  a  county,  infucb  afum,  if  the  condition  be  not  performed^  J^J^n^^**' 
this  Ls  a  good  rent  ifiuing  out  of  the  land,  though  there  are  not  granted  a 
words  of  taking,  nor  in  what  place  nor  vill  to  take.     18  £•  3,  ''«»'  '<>  *"- 
32.b.  i8Aff54.b.]  ^       5^;V5S^ 

hound  him  and  his  goods  and  lands  in  a  counties,  and  it  was  held  a  cood  charge  to  diftrain  if  there 
he  a  claufe  of  diUrcfs,  but  not  to  have  affife;  and  without  dj/irejs  itjiems  a  good  rent- feck,  if  he 
gets  fei(in.     Br.  Charge,  pi.  21 .  cites  18  Aff.  1. 

If  one  feifed  in  fee  binds  his  goods  and  lards  to  the  payment  of  a  yearly  rent  to  A.  of  B.  this  is  a 
good  rent-charge  with  power  to  diftrain,  albeit  there  be  no  exprefs  words  of  charge,  nor  to 
diftrain.    Co.  Litt.  147.  a. 

• 

[5.  If  a  man  grants  to  another  and  his  heirs  an  annual  rent  of  Br.  Affife, 

20/.  cf  his  mill  rfC.  percipiendum  annuatimdefe  ^  hdtredihtis  fuis  ^Ic^.^-BrT 

in  perpetuam.    B7  thofe  words  this  ihall  be  a  rent  iiTuing  out  Charge,  pi. 

of  the  mill ;  for  it  ihall  be  intended  by  the  lail  words,  that  he  »4*atcsS.C. 
ihall  take  the  rent  of  him  and  his  heirs  in  his  milL    22  AC  66. 
Adjudged,] 

[6.  If  a  tnzn  grants  and  confirms  to  another  in  fee  10/.  rent  to  Thelxjok 

tale  out  of  certain  land,  which  rent  he  has  rfthe  grant  of  his  father  j  |J  /  "*^^*'* 

though  he  never  had  any  thing  of  the  grant  of  his  father,  yet  this  and  confirm 

Ihall  create  a  rent-    %6  Aff,  38.  Per  Skipwith.j  '<'^«  w»- 

•*  *■  •*  rent  for 

ferm  of  your  life,  to  take  of  my  Unds,  wAtcA  rent  youhad  of  tki  grant  of  my  father,  though  yoa 
*  had  not  ever  any  U^  of  the  gnuit  of  my  fatheii  thia  if  «  ftod  tide  to  have  affile.    96  AiT,  38. 
PnSkipwitht 

O  0  3  [7.  If 


474  '  Stnt» 

I    "^^  "^      [7*  If  a  man  Uafes  a  manor  /br  life^  renJering  5  /•  rvxtf}  mii 

Vol.  4t4.   3{ter  i^m/i^  the  rent  to  another  fir  his  life^  to  take  in  thefmd  m$mr 

SccfA)  Li   ^  '^  Afl«^  of  the  lejfee^  and  of  vthofoever  bands  thefmd  mamrJbJl 

*  come  into  I  nid^her  itiC  lefiejhr  life  of  the  mafiordus^  yet  the  TtM 

of  the  grantee  fball  continue  for  his  life,  and  the  manor  flull  be 

chargea  with  it,  though  the  rent  refcrved  upon  the  leafe  be  d6« 

termined.     26  Aff.  38.  Per  Wilby.] 

Br.Cmifiiw       [8.  &  if  a  man  leafes  a  manor  for  Ufe,  rendering  51.  rent, 

"^toJsX  *"^  ^^^  grants  this  rent  to  another  in  fee,  to  have  after  tie  death 

^6*^        '  of  the  tenant  for  life ;  this  is  a  good  grant  of  the  rent,  though  the 

rent  referved  upon  the  leafe  (qt  life  be  determined  before  it  cohh 

meaces.    26  Aff.  38.  Per  Wilby.  j 

[9.  If  I  recite-by  indenture,  that  where  I  have  granted  to  G.  a 

rent  i&uing  out  of  my  land  for  life,  I  grunt  that  t^ier  Ins  deceaje 

the  fame  rent  Jball  remain  to  B.  in  fee,  albeit  that  there  was  m 

fiici  grant  made  to  G.  yet  B.  fhall  have  this  rent.     2 1  H.  6. 1 1. 

Per  Mark.] 

lo.  If  rent  be  granted  out  of  a  manor,  the  dcmefnes  only,  and 
not  thefervice,  are  charged.  5  Rep.  4.  b* 
Cro.E.64Q.  1 1.  A.  leffeefor  life,  in  right  of  M.  his  wife  of  a  mill,  made  a 
Slii*.  f^fi  thereof  to  B.fir  l^  years i  B.  the  year  after  ajpgned  thp 
V,  C.  but  term  to  C.  About  a  year  after  C  demifed  to  D.for  14  years,  ren* 
•^  *•  ?•  diring  yearly  3  bufiels  ofmajlin,  and  one  hufid  of  vohcat  in  the  nam 
of  rent  on  every  Saturday  \  and  if  the  fame,  or  any  part  thereof 
&aU  be  unpaid  or  undelivered  for  3  days  next  after  any  of  the 
faid  feafts,  being  lawftiUy  demanded,  then  the  demife  to  ceafe; 
p.  entered  and  was  poffefled,  and  C.  being  pofleffed  of  the  rp^ 
Terfion,  granted  ail  his  eftate  and  intereji  therein  to  one  W.  R.^ 
the  refidui  of  the  term  of  17  years.  D.  attorned.  One  qnaftioa 
was,  whether  the  rent  pafled  to  W.  R.  by  C.*s  grant,  of  all  bis 
eftate  and  intereft.  And  it  wis  refolved  by  all  the  juftices,  ab^ 
fente  Popham,  that  the  rent  referved  hyfirji  leffeefor  years,  upoii 
demife  of  the  land  ft>r  a  lefs  term,  is  incident  to  the  reverfion  of 
the  ancient  term,  and  pafles  well  enough  by  the  words  of  [aU  Ins 
€fiate\  and  if  not,  yet  by  the  words  {totum  intereffe)  the  rent  di- 
vided ft^om  the  reverfion  "^ill  pais,  and  the  reverfion  dearfy 
paffes  by  totum  ftatiun.  Agreed  by  3  juftices,  abfente  Fopham. 
Mo.  526.  pi.  694.  Mich.  40  &  41  £liz«  B.  R.  Davy  ▼.  Ifat* 
thew. 

12.  If  I  grant  rent  to  iffue  out  rfmy  manor  efIX  andoutofwm 
lands  emd  tenements  in  D.  and  S.  and  out  ofm%  lands  djtwbere  to  it 
faid  manor  belonging.  Thb  middle  daufe  ftands  {b  in  firame  & 
vided,  that  it  fliaQ  charge  my  lands  ip,  (hofe  towns,  though  tbcy 
are  no  part  of  the  manor ;  and  yet  that  daufe  is  indoied  vith 
the  manor  both  before  and  after.  ^ob«'  175.  in  Cafe  qf^StolEdf 
▼.  Bntleri  dtes  FimJbi's  Ccife. 
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(C)     Rent  Seek.     Set/in. 

fi.  iF  a  rcnt-fcck  be  granted,  and  Jiverfe  ways  of  payment  are  Cro.  Car. 

*  pajjed  before  4nyfeif$n  had  of  the  rent,  yet  tf  after  feifin  he  ^^i^^^^* 
badhefbali  recover  in  an  aiCfe  after  demand  made  and  non-pay-  Car.  B.  R. 
ment,  all  the  arrearages  incurred  before  the  feifin  had,  as  well  as  S-  ^*  ^"* 
thofe  which  were  after  due  at  the  time  of  the  demand.     Mich.  nofapp^J. 
1 1  Car.  B.  R.  between  Morrice  and  Price,  per  Curiam^  in  a  for  ihere 
writ  of  error  upon  a  judgment  in  Wales.]  ^^  ^^^ 

wai  given 
hy  will  in  writing ;  an^d  in  alfife  for  the  rent  the  jury  (among  other  things)  foond  arrearages  due 
for  30  years  and  an  half;  but  beuuifc  it  was  not  found  when  the  devtfor  died,  the  judgment 
was  vcver£cd. 

[2.  If  a  rent  be  granted  in  fee  out  of  land,  and  this  fland]  f  475  ] 
iMre  any  feifin  of  the  rent,  dejcends  to  tfvo  coparceners,  ancT  after  s.  C.  re- 
tne  iaron  of  the  one  gives  feifin  of  the  rent  nvithout  the  affent  of  the  <^j^jin*{^, 
other,  yet  this^tf// ^W  the  other.     M.  11  Car.  B.  R.  between  Cro.  0.581. 
Mcrrice  and  "Price  per  Curiam,  upon  a  writ  of  error  in  Wales  J<>-  4^3- 
this  point  over-ruled.l  ****  ^- ^' 

3*  If  a  man  leafes  land  for  years  rendering  rent,  and  dies,  the  heir 
ihall  have  the  rent ;  for  this  is  parcel  of  the  reverfion,  and  ihali 
pais  fay  grant  of  the  reverfipn  %  and  yet  it  does  not  appear  there, 
if  it  was  referved  to  the  leflbr  and  his  heirs  ;  quod  nota*  Br. 
Rents,  pi.  ID.  cites  14  H.  6.  26. 

4.  A  tertenant  was  compelled  by  degree  in  Chancery  to  pay  a  S.  C  cited 
rent-feck,  which  was  devifed  by  will  out  of  the  land,  not  with-  ^  ^**'"' 
Aanding  no  feifin  had  of  it.     Mo..  6%6,  pi.  859.  Trin.  43  Eliz*  j^jT.m' 
And  fays,  that  Trin.  44  Eliz.  a  like  decree  was  made  in  the  Cafe  Ca&of  Bath 
of  Fcrrars  V.  Tannct.  v.Moun. 

tague. 

(D)     Rent  Charge.     By  what  Words  it  may  be 

granted. 

£1 .  I F  rent  be  granted  percipiendum  apud  manerium  de  JD.  and  j^  Sec(Bj  pLi. 
^  it  be  arrear  hejhall  diftrain  in  othef  lands  in  the  fame  or  other  "^^^^^ 
counties  i  this  is  a  rent  iffuing  out  of  the  manor  of  D.  and  not  grant  rent 
oot  of  the  other  lands,  but  the  diftrefs  there  b  but  a  paine.  out.of  his 
4iE.3.i5.b.  4iAfl:3.]  '^^CA 

tliat  if  J  MM  Mtpaid  20  j.  rent  per  jimaiai,  tktU  then  I  may  diMtMn  in  his  land  in  D»Jor  aoi.  rent 
per  annum ;  .this  is  a  good  rent  out  of  this  land,  and  in  af&M  of  it  this  land  Ihall  be  put  la  view* 
Br*  Rents,  pi.  29.  cites  10  Alt.  4. — Andii  rent  ie  granted  out  a/tke  land  in  one  county,  and  if  it  be 
etrrear^  that  he  may  diftrain  in  land  of  the  grantor  tn  another  county ,  and  he  diftrains  and  brings 
affife,  the  aflife  (hall  bebrought  in  th^  firft  county ;  biK  if  both  the  ]«nds  are  in  one  and  the  fame 
county,  both  lands  (hall  be  pat  in  view.    Ibid. 

_  m 

fa*  If  a  man  by  deed  obliges  bimfelf  to  3.  in  onntto  redditu  de  ^  (B)  pi. 
talifummapercipiendtm  anmsatim  of  the  monor  rfD.  and  he  obliges  J^T^SJIm' 
pumerium pradt3umf  isf  omnia  eatalla  in  the  manor  to  the  diftrefs,  pi.  ^:  citea* 
tl)is  is  a  ^oo4  rait  out  of  D.    46  E,  3.  18.  b.  Curia,]  Crwu^'f 

•(•citdStC— 5.P.  Co.  Liu.  147.  «• 

P04  [3-^ 
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It  amounts       [3,  If  thc  grantee  of  a  rent  purchafe parcel  of  the  fand,  &c.  bjr 


to  a  new 


rant  Co  ^^^^'^  ^®  *"^^^  ^^  cxtuift,  yct  if  thc  grantor  grants  again  (rebeatf' 
Lut.  i47.b.  ifig  the  purchafe)  that  the  firfi  grant  Jhall  Jl and  In  its  for ce^  and  tbat 
1 48.  a  —  ie  may  dl/lraln  in  the  refl  of  the  iand^  this  is  a  good  grant  of  a  rent- 
J[;  5"«^'  charg.-.     46E.3.32.b.] 

ciics  S.  C.    Per  Finch. 

Br.  Rents,         [4    li  z  rmn  grants ^  that  if  fo  much  of  the  rent  he  arrear^  the 
pl.^xg. cites  gf^anteefhall  dijlrainfor  it  infuch  landy  this  is  a  good  rent-charge 

8  H.  4.  19.  b.] 
S.  P.  Br.  [5,  So  if  a  man  grants  to  another,  that  hefhailJijlrninf^rfi 

?'^*TKrSkip-  ^"^^  ^^''^  '^  certain  iandy  this  is  a  good  rent-charge.  9  il.  6.9. 
v,kh/And    Co.  7.  Butts  24. D.  28  H.  8.  22.  b.  41  All*  3.  adjudged,  26  Aff. 

fays  the  ^8.    Quxre.l 

ffrantcemay  *'         ^^ 

nave  an  aflife.— This  by.conftruAion  of  law  will  amount  to  a  grant  of  a  rent  out  of  the  land;  for 

ihould  it  not  do  fo,  thc  grant  will  be  ot  liiilc  rfirc^,  it  the  grantee  ihould  have  a  na.<cd  diftrcfSt 

and  no  rent ;  for  then  he  never  (hoiitd  have  aflife  thereof,  &c.     And  this  is  the  reaft>.i  that  it  is 

often  ruled,  and  reiblvcd  that  this  amounts  to  a  grant  of  a  rent  by  confirudinn  ^  f  law,  m  res 

nagii  v^leat.     7  Rep.  ^4.  a.    Per  Cur.  cites  5  £.  3.  13.    3  AJ.  7.    14  Aff.  14.    x6  £.  3.  tit. 

I.  47^  J  9  H.  6.  9.  a.  82  H.  6  1 1.  Litt.  48.  b.  And  that  in  fuch  cafe  thc  grantee  (ball  not 
have  writ  of  annuity  — S.  P.  Co.  Litt.  147.  a.  — D.  S2.  b.  23.  a.  pi.  141.  in  Cafe  cf  Core  v.  the 
Adminiftratora  of  Woddye.  S.  P.  by  Portroan,  and  fo  it  is  if  I  malce  a  feoffment  in  feehy  deed 
indented,  rendtr'.ng  10 J.  atfuchafcajl  for  20  years,  I  fhall  have  a  good  a<^ioa  of  debt  forthia 
rent,  perSpilman. 

But  if  a  [6-  If  a  man  grants  to  another,  that  whereas  he  has  a  rent  out  if 

rait  was  certain  of  his  lands ,  that  he  Jhall  diflrain  for  it  in  certain  other  lands  \ 
i''~'  "^  if  he  has  not  any  *  rent  ifTuing  out  of  his  land,  this  ihall  create  a 
y_  -  J  rent  out  of  the  land  where  the  diflrefs  is  limited,  Fitz.  Ma.  224. 
ifuingoutcf  (G)  (but  quxrc-)] 

the  other 

iandj  then  this  is  but  a  penalty  in  the  other  land.     7  Rep.  24.  Butt's  Cafe. 

Sec  (B)pl.6.  [7.  If  a  man  grants  and  confirins  to  another  \oS,  renty  to  take  otd 
^f  certain  land,  which  rent  he  has  of  the  grant  of  his  father ^  though 
he  never  had  any  thing  of  the  grant  cf  his  father ^  yet  this  fhaU  create 
a  rent.     26  Aff.  38.  per  Skipwith.] 

[8.  If  a  man  leafes  a  manor  for  lifcy  rendering  5/.  rent^  and  after 
grants  this  rent  to  another  infecy  to  have  after  the  death  if  the  tenant 
for  Ifcf  and  that  he  may  dijlrein  after  the  death  of  the  tenant  for 
life  ;  this  is  a  good  rent-charge  though  the  leffee  be  dead  before 
the  rent  commences.     26  Aff.  38.  Per  Wilby.] 

9.  Grant y  that  if  10  s.  rent  be  not  annually  paid  to  J.  N.  that  he 
plight  diftrain  in  the  land  j  the  grant  is  a  good  creation  of  thc  rent. 
Per  Skip.     Br.  Rents,  pi.  14.  cites  26  Aff.  38. 

10.  If  a  man  by  deed  indented  at  this  day  gives  in  Ud!^  orfotUfty 
the  •  emainder  over  in  fee  j  or  makes  a  feofiment  in  fee,  onJ  re^ 

ferves  to  him  and  his  heirs  a  renty  and  that  he  akk  bis  heirs  may  Sf- 
train,  &c.  this  is  a  rent-charge ;  becanie  fuch  lands,  &c  are 
charged  with  fuch  diftrefs  by  force  of  thc  writing  only,  and  not 
of  common  right ;  and  if  one  by  indenture  rdcrves  to  liim  anf 
to  his  heirs  for  a  f  ent  without  fuch  claufe  of  difirefs  in  thc  deed, 

then 


then  flich  rent  is  renNfeck,  for  that  he  cannot  diftrain  for  It  i 
and  if  in  this  cafe  he  was  never  feifed  of  the  rent,  he  is  without 
remedy.     Litt.  i\  217. 

1 1 .  Alfo  if  one  feifed  of  land  grants  iy  deed  poll,  or  by  indenture^ 
fi  yearly  rent  out  of  the  fame  in  fee,  or  in  tail,  or  for  life,  &€• 
nvith  a  clatife  of  dijrejsy  &c.  this  is  a  rent-charge  \  and  if  the  grant 
be  without  claufe  of  difibrcfs,  then  it  is  a  rent-feck.  Litt.  f. 
218. 

12.  If  a  deed  be,  that  if  A,  of  B.  be  not  yearly  paid  at  Chrijtnas  And  yet  n% 
for  his  life  20  J.  that  he  may  diftrain  for  it  in  thp  manner  of  F»  &p.  preftly*** 

this  is  a  good  rent-charge,  becaufe  the  manor  is  chargea  with  tjic  granted  out 
rent  by  way  of  diftrefs ;  and  yet  the  perfon  of  the  grantor  is  *^^  ^ .  • 
difcharged  of  an  aftion  of  annuity,  becaufe  he  does  not  grant  by  pant," 
any  annuity  to  the  faid  A.  of  B.  but  only,  that  he  may  diftrain  tfaachcfhall 
for  fuch  annuity,  &c.     Litt.  f.  221.  diftrain  for 

'  '  .  fuch  a  year- 

ly fun  of  money,  ip  judgment  of  law  the  manor  U  charged  with  the  rent,  but  the  perfon  of 
the  granior  camioc  be  charged,  becaufe  he  exprefsly  grams  no  rent,  for  that  would  diarge  hi« 
perfon  ;  but  granu  only,  that  the  grantee  (hould  diflrain,  &c.  which  only  charges  the  land*  €•« 
IMx,  146.  b. 

13^  If  a  man  lets  land  for  term  of  life,  and  tenant  for  life 
charges  the  land  with  a  rent  in  fee,  and  he  in  the  reverfion  confirms 
the  fame  grant,  the  charge  is  good  enough,  and  effe£hial.  Litt, 
£.529. 

14.  If  a  man  by  deed  grants  a  rent-charge  out  of  his  land  /p 
.  fme  for  life,  and  grants  farther  by  the  fame  deed,  that  he  and  hir 

heirs  may  diftrain  in  the  land  for  the  fame  rent ;  this  amounted  to  a 
new  grant  of  a  rent  in  fee-umple.     Co.  Litt.  148.  a. 

15.  A.  feifed  of  lands,  lets  the  fame  at  will  at  lol.  per  ann.  Cro.E.«4u 
to  3.  anH  after  by  another  deed  granted  eundem  redditum  to  J.  S.  -g;^^^ 
for  life,  and  afterwards  the  /^^  at  will  determined ',  this  (hall  not  according- 
bc  intended  eundem  numero,  but  eundem  fpeciej  and  acljudged,  ly»  K»«dler 
fhstt  the  rent  was  well  granted  for  the  life  of  the  grantee,     i  Le.  ^gj^^" 
151.pl.  209.  Trin.  31  Eliz.  C.  B.  Kirdler  v.  Leverfage,  [  4yy  n 

16.  Claufula  diftrinionis  is  not  fufficient  in  a  grant  to  create  a 

rent  \  otherwife  in  a  devife.  Mo.  592.  pi.  798.  Trin.  40  Eliz.  Noy  71.  & 
C.  B.  KiDgfwell  V.  Cawdry.  ^  ^ 

yere,  /  devife  a  rent  of  40 j.  per  ann,  out  of. ail  wy  lands  in  H.  with  a  cl(uifi  0/  dijhefs^  paym 
able  yearly  at  the  ufualfeafis.  Per  Cur.  this  is  a  good  dcvifc  of  a  rent*charge  By  thefe  wor<Jt. 
with  a  ddufe  of  difirefs ;  becaufe  of  the  intent  of  the  devifor  in  giving  of  a  remedy,  and  mcaas  tff 
come  to  that  reat-charge. 

17.  Leffeefor  gg  years,  if  he  and  A.  and  B.  fo  long  lived, 
granted  a  rent  out  of  the  lands  to  W.  S.  his  executors,  &c.  for 
the.lrefidue  of  the  term,  tobe  paidatthe  houfeofB.  andifitfbould 
he  behind  28  days,  being  Umfulty  demanded  at  the  faid  hoife,  then  he 
fbould forfeit  20/.  for  ei^ery  day  itfbould  be  arrear ',  and  ^behind for 
'6  months,  being  lawfully  demanded  at  the  faid  houfe,  that  then 
he  might  diftrain  for  that  and  the  nomine  poenee.  Adjudged,  that 
this  was  a  rent-charge*  jHutton  114.  Mich.  8  Car.  Lamb  v. 
Weft. 

(D.  2.)  Rent 
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ftent^ 


(D»  a)     Rent-charge,    Grant  thereof  Good,    h 
Refpe^  2/^  the  EJlate  of  t\iz  Grantor. 

^C.JH^a^  I.  A  TENANT  for  life^  remainder  in  tml  maU  U  B.  his  foa 
^1^^^  •     and  heir  apparent,  remainder  to  A.  in  tail  male,  re- 

SjC  Winch,  tnaindcr  /^  C.'  in  tail  male,  remainder  to  the  right  heirs  of  A.^'-^ 
io».  by       ^^  ^^^  2^  jqI^  i„  ^  jgg^^  ^y  which  A.  granted,  arSl  B.  the  ion  (being 

liolbcach  ^^^  under  age)  conjirmedy  to  J.  S.  an  annual  rent  of  los.  per  anOt 
V.  Sam.  out  of  the  lands,  payable  half-yearly,  'with  a  claufe  cfdifirefs  ond 
^^^'  .  a  nomine  poena  of  2os.  for  every  month  j  A.  and  B.  afterwards 
thtt  it  was  j^*^  '^  a  fine  to  the  ufe  of  A.  and  his  heirs.  A.  made  a  feoffment  to 
cited  to  W.  R.  the  plaintiff,  B.  having  iffue  living.  The  queition  was, 
JfJJ*^^"  whether  this  debt  be  chargeable  on  W. R.  the  feoffee  ?  becaufc 
JatelyttpoB  J^  ^'^^  made  by  tenant  for  life^  and  confirmed  by  B.  in  remainderf 
tbe  Kke  being  within  age.  The  Court  inclined  in  opinion,  that  the  grant 
5^  thT^  ^^^  8°^^*  ^^  fliould  bind  W.  R.  the  feoffee ;  for  though  it 
Coart  feem.  vas  agreed  to  be  void  as  againft  B.  who  was  within  age^  yet  the 
•a  to  agree;  eflate  tail  being  barred  by  the  fine,  the  ufe  whereof  was  linuted 
&d  ^i?t^hi»  ^^  ^^  *"^  **'^  heirs,  who  granted  the  rent,  and  W,  R,  coauDg 
((tthe  p9ipi  in  under  all  the  eftates  c«  A.  who  granted  the  rent->diarge| 
t|^wiu  therefore  (hall  hold  it  charged.  But  without  regard  to  the 
£em  prfr  niatter  of  law,  judgment  was  given  upon  the  pleading  Cio.C 
ientiy.-^^  103.  pi.  4^  Hill.  3  C  ar.  C.  B.  Ho}t  v.  Sambadu 

Hcit  74. 

Bolt  V.  Sapdbach.  HUl.  3  Car.  f .  A.  but  a  D.  P. 

(E)     Where  but  a  Penalty. 


I  •  T  F  the  tenant  by  certain  rent  grants  by  indenture  to  his  hrd,  tt^ 
*-  be  may  difirain  for  the  fame  rent  in  all  his  land  in  the  iaid 


Br.  prapta,  f  1 

gJ'if^S;^'    ^      ^  be  nun  difirain  fir  tke  fa 

Kent's,  pi.  1.  vill,  and  he  has  other  [and ;  this  is  not  any  new  rent  created'^  \ntL 

ciiea  s.  c.    only  a  diftrefs  for  the  old  rent,    g  H.  6.  o.l 

pertotCur.  *      '      ..  ^  ;r  j 

[  478  ]  [2.  &  if  a  man  grants  a  rent  out  of  the  manor  ofU.  and  grants 
S.  P.  for  3  further,  that  if  the  rent  be  arreavy  befhall  di/lram  in  Ms  mamr  if 
S^Uw*^'  *•  '^"  '*  ^^^  "  penalty  in  the  manor  pf  S.  Co.  7.  Butts  24. 
needs  not     Contra  1  £.3.  21.  b.] 

to  make 

conftruftion  that  this  fhall  amount  to  a  grant  of  a  rent ;  for  here  if  a  rent  e j^prcGIy  granted  to  be 
iflutng  out  of  the  mvnor  of  D.  and  the  parties  have  expreisly  limited  ont  of  what  land  tbe  leai 
(hall  ifl'ue,  and  upon  what  land  the  diftrefs  (ball  be  taken;  and  the  law  wilt  not  make  an  opofr- 
cioA  againft  tbe  expreis  words  and  intention  of  the  ptiiies,  which  this  way  fianda  with  tbe  nuc  «| 
the  law,  quotics  in  verbis  nulla  eft  ambiguitas  ibi  nulla  cxpofitip  contra  veiba  cxprefia  fienda  eft. 
ftdly,  If  in  this  cafe  this  (hall  amount  to  a  grant  of  a  rent  out  of  ^bc  manor  of  S.  then  the  gianttr 
Ihall  be  twice  charged ;  for  if  the  grantee  brings  a  writ  of  annuity,  this  (baU  extend  onKiodK 
manor  of  S..  For  upon  a  grant  of  a  diftrefs  in  the  manor  of  S.  no  writ  of  annuity  bca,  oeCHfe 
the  manor  of  S.  is  only  charged,  and  not  the  pcrfon  of  (be  grantor  as  to  diis ;  aiad  for  this  cadfe 
the  bringing  of  a  writ  of  annuity  cannot  difcharge  the  manor  of  S.  of  any  rent ;  and  fo  ifaelii^ 
by  conftrndion  againft  the  wordaand  tbe  intention  of  the  partiea,  (ball  do  injury  to  tbe  grnalBr* 
charge  him  twice,  adly.  If  in  fucb  cafe  the  manor  e£S.  in  which  the  di&ratt  ia  onky  bniKd^ 
(ha!i  be  in  another  county ;  then  it  has  been  often  adjudged,  that  the  rent  (hall  not  ilTur  out  tf 

the  fame,  but  the  diftrcla  fliali  be  ai  a  mcvi  aa4  remedy  to  €OiBpci  the  teaam  of  tbebadttff 

the 
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the  rest.  And  it  wu  laid,  that  tberewat  09  dtvcrfitjr  in  ictfootthat  the  law  ia  conftniAioii  Ihall 
nake  the  rem  to  be  iffuing  out  of  this,  when  it  l^a  in  the  (ame  county,  and  not  when  it  liea  u^ 
fcvcral  coumtca ;  for  the  words  in  both  cafes  are  all  qoe.  Co.  litL  147.  f.-^^  &cp«  t^  ««  per 
Cnr.  accordingly.  Trio.  4%  EUx.  C.  B.  in  Butt's  Caie. 

[3.  If  lord  and  tenant  are  by  fealty  and  renty  and  the  lord  grants 
the  rmt  to  another  with  claufe  of  difhrefsy  and  the  tenant  attorns  % 
this  is  a  rent-charge  iflumgout  of  the  land,  i  £•  3,  ai.  27^  28. 
Adjudged^] 

[4.  If  a  man  grants  a  rent  cum  ctaufula  diflriSioniSf  this  is  not  a 
rent-charge,  becaufe  it  is  not  exprefsly  granted^  if  the  rent  be  arrear 
that  hefiall  diftraim     1 1  H.  6.  4 1 .  b. 

(F)     By  what  Wards  a  Dijlrefs  may  be  limited^ 

[i.  YF  zmzjx  grants  rent  out  of  the  manor  of  D.  and  farther  Undt  See  (B)^ 
*  the  manor  aforefaid^  £5*  wima  bona  6"  catallafua  in  numeric  *:""'^^n 
PritSBo  epciftentia  ad  iUfiriBionem  \  this  is  a  good  rent-charge  tfihe  Gr»u!^pC 
leyted  of  the  goods  and  chatteb  of  the  manor*  46  £.  3.  iS.btJ   mu  citta 

S«  C»  inci^ 
jlooa  the  words  of  the  grant  to  be  thus,  vis.  JM^t  ^^V^  ^*  '•  '"^  ^-  ^i'  ^fi%  '«^  '^  ^>^  4 
their  Mits  iffuing  in  tkt  snunul  rent  of  xoL  wkick  I  receive  of  my  manor  ofT,  and  I  oblige  mymM&r 
mfnrejaid^  and  ail  my  goods  and  chattels  in  mj  manor  aforejaid  oting^  addifiriagend  per  htulivnm  domiwi 
.  regist  oouibos  appeUatis  revocaitsdE  aliujurifdid.  renuoc,  ac«  And  fays  it  was  adjudged  a 
good  grant  by  the  words  aforeCud,  and  that  the  party  or  his  bailiff  night  diftrain  noiwithftandi^ 
tbefe  words  (halHvnm  domini  regis).  See,  that  ihefe  words  (my  gfods  and  chatteb  in  the  &id  manor 
being)  is  a  good  diftrefs ;  quo<l  mirum ;  for  when  the  party  is  dead,  he  has  no  goods^  and  minina 
of  thia  word  fredditnm  f am  percifio)  for  it  fcems  that  after  his  death  or  leafc  determined,  the 
rent  is  determined  ;  but  quaere  if  it  be  not  intended  a  rent  of  the  franhtenement  of  the  manari  for  it 
leems  fo,  and  alfo  the  cUufc  of  diftreis  (hall  not  go  to  the  neirsby  any  wotd  above. <-- Br.  Obligia* 
^on,  pi.  16.  cites  S.  C— Br.  Charge,  pi  5.  cites  S.  C  And  iayi|  quod  miium  in  (bmcpoiati* 
•-Br.  £zpoiition  of  Words,  pi.  to,  cites  S.  C. 

2.  jI,  yn&feifed  of  lands  in  B.  and  granted  5  marks  rent  out  of 
ihofe  lands  to  C.for  life^  the  remainder  to  R.for  life,  and  after  d 
died9  and  A.  the  grantor  releefed  to  R.  and  his  heirs  all  his  right 
in  the  rentf  and  that  if  it  happen  the  reilt  aforefaid  be  behind 
at  the  terms,  &c.  itjball  be  lawful  for  .R.  Ins  heirs  and  afjigns,  to 
eUflrmn  in  thefaid  tenements,  &c.  And  it  was  alledged  that  by 
the  deailh  of  C.  the  rent  was  ended  and  determined  by  Skrene 
and  Bilartin ;  for  rent  which  had  not  effence  before  cannot  remain  ; 
but  Gafcoigne  and  Uuls  awarded  the  grant  KOod,  that  he  and  r  ^m  n 
his  heirs  may  diftrain,  and  fo  affirmed  the  firft  judgment ;  for  if 
rent  be  granted^  term  of  life,  and  that  the  grantee  and  his  heirs 
may  SRrain,  he  has  a  fee  \  quod  nota }  that  the  claufe  of  di& 
trefs  iounds  in  a  ntw  grant.  Br.  Grants,  pL  a6*  cites  8  H.  4* 
19. 

J.  If  a  man  grants  a  rent  with  clasfe  of  £/lrefs,  he  Ihall  not 
diftrain  without  morc«  Br.  Garrantiesi  pi.  85.  cites  1 1  H.  4. 
41. 

4«  A.  grants  a  rent-charge  payable  at  fuch  a  day  out  of  fuch 
lands>  tod  fays  if  it  happen  the  faid  rent  to  be  arrear  fuck  a 
day,  and  no  diftrefs  in  the  fame  land  then  bang  found,  tha(  he  may 

|9lar  994  retaiDi  &€^  thofe  are  impU^vc  words  obIj,  and 

grantee 


479  Bettt^ 

grantee  cannot  diftrain  by  virtue  of  them.    Ben«  19.  pL  29, 

Pafch.  27  &  28  H.  8. 
^ro.J.390.  J,  In  ejeftment  one  made  a  Uafe fir  jiors  of  laniy  part  fet^m* 
BameoiF^  *  pU  and  part  in  kafe  for  years  rendmng  renty  and  that  ifitfioidik 
Wooj>  V.  hehind  40  J^j;/,  that  it  Jbould  be  lawful  to  rejirain\  and  if  therp 
^" »*>*'•»  ihould  not  be  fufficient  thereon,  then  to  reenter  on  the  faid 
CokcCh.j!  ^cn^ifcd  premifes.  Rcfolved  that  this  word  reflrsdn  is  notli- 
beidUiat  mi  ted  to  any  thing  which  Ihauld  be  reftrained,  as  In  land  or 
(rtfirain)  cattle,  &c,  and  therefore  it  (hall  not  be  taken  for  diftrain*  Mo, 
alt*tofay"*^    848.  pi.  1151.  Hill.  i3Jac.  Moody  V.  Gamon. 

fiijlrain)  and  that  it  (hall  be  accepted  to  be'  of  the  fame  fcnfe.  Sed  adjornatur. — 3  Sulft«  153. 
S.  C.  Mich  13  Jac.  Coke  held  accordingly,  that  by  the  word  (reftrainj  he  mi^  diftrain.  Bat 
afterwards  Pafch.  34  Jac.  the  Cafe  being  argued  again.  Coke  held,  that  bccaule  Dothiu  was 
ncBtioned  for  him  to  reftratn,  it  was  not  good. — Roll.  Rep.  33a  S.  C.  and  there  Doderidge  J. 
^d,  that  bad  the  difpute  been  only  for  the  rent,  he  would  have  interpreted  the  word  [nSooM^ 
I9  amount  ta  diftrain,  but  the  qucilion  now  is  of  a  condition. to  defeat  an  cftau. 

(G)     To  whom  the  Diftrefs  may  be  limited. 

Br.Cnots,  [i.  |F  rent  he  granted  to  B.  wt  of  D.  and Mnd  this  to  the  ABrefi 
t'c!—^  1  iy  thg  hailifof  the  king ;  this  is  a  good  limitation  of  th? 
jBr.  Gterffc.  diftriefs,  but  this  does  not  give  any  benefit  to  the  king  ;  bat  the  bailiff 
pi.  5  cites    is  in  this  a  minifier  tp  the  ^grantee*    46  E.  3.  1 8^  h^J 

^  F.  Co*  iUtt.  147.  a. 

[2.  If  a  man  grants  a  rent  to  another  out  of  land,  and  if  the  rent 
he  hehindy  that  a  ganger  by  name  Jball  difiram  for  it ;  this  difirdi 
b  of  no  value.    40  AfT.  26.  Per  Cand.j 

[3.  If  the  diftrefs  be  limited  to  arranger  for  the  henefit  tftbe 
grantee  of  the  rent,  yet  the  grantee  himfelf  may  diftrain  for  it} 
for  the  ftranger  is  his  fervant  in  this,  and  what  he  may  do  by 
his  fervant  he  may  do  himfelf.     46  £.  3.  1 8.  b.] 

[4.  If  a  man  devifes  land  to  another,  tofnd  12  marks  for  a 

chaplain  to  chant  for  his  foul  in  the  church  of  O,  Tixidthat  ^  k 

he  arreat'f  the  pari/hioners  and  patfon  may  diftrain  for  it  5^  this  JS 

good  by  ufage  and  cuftom  Qf  the  place,  to  compel  him  to  pay  it. 

20  Aff.  26.  adjudged.! 

Mttit  B.  5.  If  A.  htfeifed  of  certain  lands^  and  A.  and  B.jem  im  nM^ 

kad  been  a    ^^,,^  j^  f^g  referving  a  rent  to  them  hotp  and  their  heirs,  and  the 

thnid!*   poffee  grant  that  itfiall  be  lawful  for  them  and  their  heirs  to  Sfrrm 

then  B.  had  for  the  rent  v  this  is  a  good  grant  of  a  rent  to  them  both,  becaole 

^^  he  is  party  to  the  deed,  and  the  claiife  of  difirefs  is  a  grant  of 

Co.L«L     the  rent  tp  A.  and  B.    C0.Litt.213. 

$13.  bu 


(II)<W 
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(H^     Out  of  what  Land  the  Rent  fliall  \itfaid  to  rrf^T^ 

^      '  *'  ,      .  ~  .  ''  Fol.  4afi. 

be  tj/utng. 


i 


X.  |F  a  man  grants  a  rent  out  of  land  In  one  county ^  and  that  if  Co.  Lbt. 
*   the  rent  be  arrcar,  htjball  dijltain  in  bis  land  in  another  M7*  »• 
county  \  this  rent  iflues  out  of  the  land  out  of  which  it  is  granted, 
and  not  out  of  the  land  where  the  diftrefs  is  limited ;  for  the 
diftrefs  is  limited  but  for /the  greater  furety.     31  AfT.  27.  ad- 
judged. Co.  7,  Butts  23.  b.  41  Aff.  3,  adjudged.] 

£2.  &  it  is  if  the  diftrefs  be  limited  in  land  in  the  fame  Co.  Litt. 
county.    Co.  J.  Butts  22*  ^'    17E.4.  6.  b.    4i£.  3.  I5.b.   41  *47«*- 
AC  3.  adjudged.] 

[3«  &  if  a  man  grants  a  rent  out  of  certain  land,  and  if  the  *Br.Chirge 
rent  be  arrear,  that  be  fiall  diflrain  in  otber  land  in  tbefame  county^  sc ----"* 
the  rent  iflties  out  of  the  land  out  of  which  it  is  granted,  and  bV  Affifc/ 
not  where  the  diftrefs  is  limited.     *  i  Aff.  10.  i  E.  3.  21.I         pl.105.cuet 

•^  ■*  S  C.whci« 

the  mnt  wat  of  ftoi.  rent  out  of  an  oxgange  of  land,  to  be  taken  by  the  hands  of  the  tenant  o€ 
the  fame  bod,  and  that  if  the  oxgange  happen  to  be  aliened,  fold,  or  come  to  the  lord  by 
cfcheat,  or  that  th^  rent  be  any  way  reurded*  that  he  may  diftrain  Jn  the  manor  of  D.  The 
•xgange  vras  aliened,  and  the  rent  arrcar,  and  yet  the  writ  abated  in  afll£e,  bccau£e  the  oxgange 
was  not  named. 

[4«  If  the  tenant^  %ubo  holds  by  certain  rent^  acknowledges  it  by  And  it  it 
fine  to  the  lord,  and  binds  himfelf  to  pay  it  in  other  place  than  the  ^,f  **""*. 
landheld^  yet  this  rent  iffues  out  of  the  land  held.     20  Aff.  i.  theruchr* 

adjudged.]  nnt  iiTuiog 

out  of  the 
otber  hnd,  bat  only  payable  there ;  nou.    Br.  Charge,  pi.  t2.  citea  to  Aff.  t« 

J 5.  If  a  man  feifed  of  feeehold  landy  and  alfo  of  copyhold  land,  M0.544.pL 
by  licence  of  the  lord  makes  a  leafe  of  bothy  rel'erving  a  rent  ;  7«3j  f  »fch. 
this  rent  ihall  iffue  out  of  the  copyhold  land  as  well  as  out  of  the  f^  ju^oni' 
other  land  \  for  a  rent  may  be  referved  out  of  copyhold  land,  were  divid. 
and  it  is  fuch  a  thing  to  which  rcfort  may  be  had  for  a  diftrefs.  ^  *"  ^ 
Mich.  40.  /^ij^z.^^K.  hetwctn  Collins  and  Hardingy  adjudged  pl^et,arttt 

by  3  againft  I.j  fcveral  ar- 

guments It 
bar  and  bench.— —Cro.  E.  606.  pi.  6.  Pafeh.  40  Eliz.  B.  R.  Popham  held,  that  the  rent  (hoold 
be  iffuing  out  of  the  freehold  only,  becaufc  that  ia  the  moft  worthy,  and  of  which  the  common 
Uw  takes  conufance ;  but  faid  they  would  advife  thereof,  and  the  other  juflices  fpakr  not  to  thtt 
point;  fed  adjornatur. — Ibid.  662,  663.  pi.  15.  Mich.  41  &  4a  Eliz.  B^.  the  fame  cafe  came 
on  again,  and  Popham  held  hii  former  opinion ;  but  Gawdv,  Fenner,  and  Clench  held,  that  b  .ine 
made  by  the  lord's  licance,  with  one  iuHre  refcrvatioa,  ii  iilucd  out  of  both. — But  by  Dyer,  Pafclu 
^  Eliz.  in  futh  cafe  [nomention  being  made  of  any  licence  granted  by  the  lord]  the  whole  rent 
u  iffuing  out  of  the  lands  at  common  law :  for  the  leflfor  [by  his  not  having  fuch  licence]  hat 
no  power  to  make  fuch  leafe  of  the  copyhold,  and  therefore,  as  to  that,  the  leafe  ia  utterly  void 
Mo.  50.  pL  150.  Aoon. 

6«  If  a  man  grants  20/.  rent  out  of  his  manor y  viz.  10/.  by  the 
bands  of  A.  amf  10  s»  by  the,  hands  of  B,  yet  one  and  the  fame 
affiie  lies,  and  the  intire  manor  is  charged*  Br.  Affife,  pi.  476. 
cites  15  AiT.  11.  and  Fitzh.  Charge,  6. 

7.  in  affiie  of  a  corodyi  it  was  faid  for  Uw,.  that  if  a  charge 

be 
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be  granted  i9  taki  of  a  priory^  ^  their  pofleffions  (hall  be  charged 
by  this  term  priory.  Br.  Charge,  pi.  25.  cites  29  Afld  8. 
'  8.  If  a  man  bolds  10  acres  of  his  lord  by  I2d.  and  I  acre  tf  td. 
by  fevered  tenures^  and  he  cmfimu  the  efiate  of  the  tenant  in  hoth  to 
hold  bj  ^d^  This  cannot  make  one  and  the  fame  Jant  tenure,  which 
was  a  tenures  before ;  and  if  this  Ihall  enures  it  (hall  be  to  give 
ad«  out  of  the  10  acres,  and  ad.  out  of  the  i  acre,  df  which 
ifliied  but  i  d.  before ;  therefore  quxre  inde,  and  quaere^  if  it 
cannot  enure  to  have  i  d.  out  of  the  i  acre,  and  3d.  or  the  whole 
4d.  out  of  the  other  10  acres*    Br.  Confirmation,  pi.  i.  cites 

9  H^  6m  9* 


t^^JuJiht  naftry  of  J.  to  be  paid  at  fuch  a  feaft,  8cc.  that  this  fiiall  charge 
«W^  Br.  the  houie,  and  is  ifluing  out  of  the  houfe,  and  the  hou(e  and  land 
J^5SaE.  ^P^°  which  it  ftood  were  put  in  view,  Br,  Charge,  pL  14.  cites 
^.  ao.    So    9  ^*  4;  ^^* 

It  it  where 

fuch  charge  is  9ut  of  a  miU,  and  after  the  miUJaUs^  the  land  upon  which,  &c.  fliall  be  charged* 

Bir.  Charge,  pi.  43.  citet  ^  £.  4.  ao. 

10.  A*  has  land  named  C.  and  alfo  land  adjoining,  wfaidi  by 
continuance  of  occupation  had  been  called  C.  and  he  charges  his 
land  called  C*  This  fhall  not  iffiie  out  of  C.  but  out  of  the  land 
adjoining,  called  C.  Arg.  per  Clerk  J.  and  Gent  was  of  the 
fame  opinion.  Mo*  230.  pi.  367.  HiU*  29  Eliz.  in  the  Exche- 
quer in  FanfhaVs  Cafe* 
The  ««*  1 1.  A.  feifed  of  Bl.  Acn  in  fee,  and  poflefled  of  Wh.  Acre  for 

lSfe2^u[  y^^^  ff^^*  *  ^^^^  out  of  both  to  B. /or  life  ioith  claufe  if  JEf 
oalys  be.  ^^  iff  both.  This  rent  iflues  only  out  of  the  land  in  fee,  though 
onfe  the  *  iVh.  Acre  is  charged  with  the  diftrefs  ;  and  if  B.  takes  leefe  / 
*JJ^5t  tuedpart  rfJFh.  Acre,  it  is  no  fufpenfion  of  the  diftrefs,  but  diat 
tifeiaa  B.  may  diftrain  in  therefidue ;  for  this  is  not  iffmng  out  ofbuttobe 
frwWd.  taken s^fonWh.  Acre.  Trin.  42Eli2.  C.  B.  7  Rep.  23.  b,  24* h, 
hSii^  Butts's  Cafe. 

Che  feat  out  of  the  leafehold  bndafor  the  life  of  B.  then  it  had  ifliied  oat  of  the  term,  aad-tbefaal 
had  bccBcfaarfeddttiii^  the  terms  if  the  grantee  had  liv^fb  long.    Co.  litt.  147.  b. 

12.  A  bifliop  leifed  of  the  manor  of  S.  letrfed  20  acres  ftiftd 
of  the  mamrt^  B.for  '^lives,renderingrent\  and  afterwards  Aruy 
the  lives  ierfed  all  the  manor  to  C.  rendering  the  ancient  rent 
And  it  was  adjudged  (Hobert  and  Winch  being  only  preleBt) 
that  the  rent  referved  upon  the  leaie  to  C.  ifiiied  out  of  the 
mtire  manor;  for  if  in  debt  for  the  rent  the  leflbr  cotaits  nfons 
demife  of  the  manor,  omitting  the  revetfion  of  this  pared,  the  dcda- 
ration  is  ill,  and  upcm  non  dimifit  pleaded,  h  fliall  be  fbond 
aninfthim.  Winch.  46.  57.  lifich.  20  Jac.  C.  Bw  Gloacefter 
(flj>.)  T.  Wood. 
B.  ieiledof       13^  Leafe  for  years  of  land  inpojfejfm,  andoth^Uni  im  revere 

Ith^oT^^^*  rendering  renf|  the  rent  iflues  enripdypm  vf  imb;  snl 

bcfivc 
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before  the  rererfiei^  falb  into  pofleffion,  a  diftrefsrmay  be  taken  ^^  ui  icafe 
upon  the  other  land  in  pofleflion  for  all  the  rent.    Jenk.  254.  ^°^^  ^^^ 

pU  4^*  makes  a 

leafeofboch 
to  a  ftraoger,  to.  have  the  mk  ni  pofefion  the  ether  in  reverfien,  reoderin^  sos.  rent  yearly  intirely ; 
now  thUrentihaU  ijue  vd  of  rh»!i  m  pofleflion  ciurin^  the  term  in  A.  and  after  it  (hall  iflue 
oat  of  the  whole  at  one  cotire  rent.  Per  Tanfield  J.  Lane  no.  Htll  8  Jac.  in  the  Cafe  of 
Siwyer  v«  £aft« 

14,  If  I  make  gift  in  tailf  remaimkr  in  tail  rendering  rent,  the 
rent  goes  out  of  both*  but  ]£to  A.in  tail  rendering  rent  remainder 
to  JB.  then  it  goes  only  out  of  the  eftate  tail  of  A.  Arg.  Litt.  R« 
288.  Trin.  5  Car.  in  Beck's  Cafe. 

(H.  «)     Nature  of  Rent.     Where  the  Rent  (hall 
be  of  the  fame  Nature  of  the  Land  out  of  which  * 
it  iUues* 

I*  D  ENT  refervei  upon  eqtmlity  of  partition,  the  tenant  may  di* 
'^  ftrain  for  it  of  common  right,  viz.  the  coparcener  to. 
whom  it  is  referved.  Per  Newton  Ch.  J.  and  Pafton  J.  and  yet 
Pafton  faidy  that  it  is  not  properly  a  rent-charge.  Br.  Rents 
pi.  6.  cites  21  H.  6.  11. 

1.  If  Rent  be  granted  out  of  land,  which  is  cuftomary^  as  io^r  a^^  1 
rmigb'tngli/b,  gavelkind,  or  where  dower  is  of  the  moiety^  &c« 
the  rent  mall  be  of  the  cuftom  and  nature  of  land,  though  the 
rent  be  granted  out  of  the  land  within  time  of  memory,  or  at 
this  day^  which  was  faid  by  Fitzherbert  and  divers  ferjeants,  and 
not  much  denied,  and  therefore  in  demand  of  the  rent  by  prae- 
cipe or  replevin,  ancient  demefne  of  the  land  is  a  good  plea  ;  and 
FItzh.  vouched  4  E.  3«  that  a  feme  was  endowed  oftl:>e  moiety  of 
the  rent  by  reafon  of  the  ctiftom  of  the  land  out  of  which  the  rent  arofe. 
Br.  Rents,  ^.  20.  cites  14  H.  8.  5. 

(I)     In  what  Cafes  a  Demand  is  necejfary  [and  //'conditio* 

ufon  the  Land  or  not.]  ^'' 

w 

f  I.  IF  a  man  grants  a  rent  to  another  payable  at  certain feafts, 
*  and  that  if  the  rent  he  arrear  at  the  faid  feafis,  Igfc.  being 
tavffully  demanded  it /ball  be  lawfiil  to  diftrain,  though  the  grantee 
does  not  demand  the  rent  at  the  feaft  when  it  is  due,  yet  he  may 
demand  it  at  any  day  after^  and  then  diftrain.  Co.  7.  Maund.  28. 
b..  adjudged.     Mich.  40,  41  £liz.  B.  between  Stanley  and  Reed. 

cites  Co.  Litt.  144.  and  in  Maund's  Cafe.} 
[2.  {Sol  ^  ^  '^^^  grants  a  rent  to  another,  and  grants  further, 
that  ifthe  rent  be  arrear  being  lawfully  demanded,  it  fhall  be 
lawfiil  for  him  to  difh*ain,  he  may  diftrain  for  this  rent  before  alty 
oHual  demand  made  of  it ;  for  the  diftrefs  is  a  demand  in  law, 
and  the  words  of  the  grant  are,  ttut  it  ihall  be  lawfully  de- 

*  '  manded ; 
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*&C.  cited  madded  $  to  that  it  is  referred  to  the  law  {b|odge  what  fli^  be 

U&CB.  ^  lawful  demand ;  for  it  does  not  appear  that  he  intended  an 

•ccordtqgl  aflual  demand.     Hill.  15  Jac.  B.  R.  between  Simmon  and  AJJen 

ly.    Mo.  adjudged)  thii  being  moved  in  arreft  of  judgment,  though  the 

aft^S.^in  Court  feemed  e  contra  the  term  before,  and  in  this  cafe  thcfc 

the  Cafe  of  precedents  were  fhewn.    Hill,  i  Ja.  B,  Rot.  818.   adjudged 

Kingfwcil  upon  a  demurrer  between  *  Jncbg  and  Langford^  1 1  Ja. 

raw  cy.  g^  Huddlejlon  and  Tetnam  adjudged.] 
If  the  rent         [3.  If  a  man  grants  a  rent-charge  to  another  to  be  paid  at  a 

^r^\\ttt  P^'^^  ^^  2^'^'  ^^''^^  Jcilicet  in  Grap-lnn^Hally  and  grants  further, 

a  place  off  that  if  the  rent  he  arrear  by  30  days  next  after  thefeafis^  ?5V,  being 

the  land,  lawfully  dematided  at  Grafs^Inh^Hall  aforefaid^  then  itjbould  be  h 


^uirun9de^  /«/  for  the  grantee  to  diftrain*  In  replevin,  if  defendant  avow 
mand;  ha  the  difirefs  in  the  land^  andalledges  no  demand  of  the  rent  at  Graft* 
f  lAMi  ■!  Inn'HaU  it  is  not  good  ;  fok*  the  diftrefs  upon  the  land  cannot 
•FoLjay.  \^  jmy-  demand  at  Gray*s-Inn-Hall  *  where  it  is  cxprcfsly  ap- 
ifthtdtU  P®^^*^4  to  be  demanded.  Hill.  7 Car.  B.  R.  between  Daii^ 
mentions  tf  find  Meljham  adjudged  in  writ  of  error,  and  a  judgment  given 
AstfAiata  in  Bank  reverfed  accordingly.  Intratur.  Mich.  6  Car.  Rot. 
Sehnc^  389.  Mich.  16  Car.  B.  R.  between  Selden  and  Shirley.,  fcr 
then  de*'  Curiam,  in  writ  of  error  upon  judgment  iniBank  e  contra 
mand  muft  ^nd  the  judgment  reverfed  accordingly.  Intratur.  Hill.  15  Car. 
ing!^^ASd.  ^^**  ^^49*  ^^t  '  believe  that  the  judgment  was  not  entered, 
tti-inihe'  Hobart's  Reports  282.  Contra  Tr.  3  Car.  B.  Rot.  2865.  Per 
C^e  of  Curiam  between  Breymen  plaintiff,  and  Bawden  %nd  Brown  dt^ 
Bofdcn.  ^'  fendants  upon  demurrer ;  but  after  the  demurrer  waived,  and 
8.  C.  cited  plaintiBF  confefied  the  grant  of  the  rent,  and  that  it  was  arrear 
^htC  Y  f*  ^^c^r^^^^g  ^®  ^c  avowry,  and tliereupon  judgment  given  againft 
r   482    1  ^^^  plaintiff,  and  defendants  to  have  return.  Tr. 

Kind  V.  8  Car.  B.  Rot.  333.  Sir  J.  LamFs  Cafe.  Per  Curiam  upon  dc- 
Amery.  by  murrer ;  but  no  judgment  entered,] 

the  name  of 

Bofden  ▼.  Downcs.  PI.  6.  ya.  b.  Kidwelly's  Cafe. D.  68.  pi.  £3.  Kidwelly  ▼.  Braad.— « 

Cro.  C  507.  Smith  v.  Smith.—- Contia  Co.  LiU.  f.  31^5.  20a.  layi,  that  it  u  ia  law  a  mc« 
and  the  feoffer  mull  demand  at  the  place  appointed  by  the  partiea  at  tbe  moft  notoriuat  plaee 
there.'  ■  4  Rep.  73.  according  to  Co.  LitU  Borough*!  Cafe.  ^—  Hob.  330.  acoordiagiy. 
Uanfon  v.  Norcliff. 

Leafe  of  tithes  rendering  rent  at  a  place  certain  out  of  the  parifli,  with  daufc  that  the  kafe 

fiktmli  he  void  tn  mon-pmunt.  Adjudged  that  leflbr  ought  to  make  demand  at  the  place,  and  then 

on  non-payment  the  wafe  is  void.     Mo,  408  Tu{kin£  v.  Edmonds. — Cro.  £.  415.  S.  C— — 

Adjudged  m  error.  Cro.  E.  535.  S.  C. S.  C,  cited  Arg.  a  Jo.  33.  Noy.  145.  Ano^ 

S.  C.  Walmfley  faid,  the  leflbr  (hall  not  be  compelled  to  feek  the  leUee,  and  demand  the  ictf  of 
him ;  but  the  leflce  ought  to  feek  the  leifor,  and  fo  it  hath  been  naled  before  that  time.  Jhaid 
agreed  exprelsly,  and  Warburton  non  dcdixit. 

Crawley  v.  [4.  If  lord  and  tenant  be  by  certain  rent  papble  at  a  certain 
Huttl^Ta!^  day,  if  the  tenant  tenders  the  rent  upon  the  land  attheday^and 
S.C.  agreed  fon^  comes  oti  the  part  of  the  lord  to  receive  it^  ya  the  lord  m§f 
according,  difiroin  for  it  upon  the  land  without  any  a£hial  demand  made  to 
tende/bt'  ^^^  pcrfon  of  the  tenant ;  for  a  rent-fervice  k  always  in  demand^ 
the  tenant  a»d  the  place  for  the  demand  is  the  land  out  of  which  it  iffitcSt 
J'P^*'  ^^h  ^^^  *^  "  "^^  ^^^  corporal  fervice  to  be  done  to  any  perfan  or 
d\y  ifJoT    ^1  *"y  perfon,  and  the  tender  of  the  tenant  oaxmot  abcr  tlic 

place 
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place  of  the  paym«ht ;  for  the  tender  of  fuch  rent  is  not  mate-  material; 
rial  till  a  demanJ,     Hill.   15  Ja.  B.  between  Cranley  and  Kin^-  ^^J^  j^*^^^^ 
meU.   Adjudged  upon  a  demurrer  in  a  replevin,     Uobart's  Re-  cd  it  when" 
ports.  281.  lame  cafe.]  thediArcft 

was  ukeOt 
the  ukini;  Aiould  be  •  tortious.  -- — 'S.  P.Noy  23  in  the  Cafe  of  Fortefcuc  v.  Jones. — Browiil* 
181.  Pafch-  1.5  Jac  adjudged  accordingly.  S.  C.  by  name  of  Crantley  v.  KinglwelL— Noy  34, 
S  C.  that  the  iord  avowcvl  the  dtllrcfs  for  fcaky  due  from  D.  the  tenant  faid  that  D.  was  dead  at 
the  day  of  (»kiiig  the  diiiiefs ;  and  this  was  )i«id  by  the  Court  to  b«  a  good  plea.  But  by  Ho- 
bard  if  the  lord  demands  the  fealty  of  D.  and  lie  rei'ufes  and  diest  yet  the  loid  may  dillrain  after 

his  dtaih. Cianiev  V.  KingfwcU.  Hob.  207.  pi.  261.  S.  C.  adjudged  accordingly;  and  Ho- 

bart  ta.d,  that  tkt  dtfirefy  /j  hoth  a  demand  and  a  d^Uttfs^  and  if  the  tenant  be  there,  and  oifer  the 
rent  he  may  not  diltrain,  and  therefore  the  rent  being  due,  and  the  land  aafwerablc,  be  may  dc* 
mand  it  when  he  wiU  at  the  land ;  but  where  a  ptn^lty  gr  re-chtry  is  Joined  to  ihe  thing,  there  you 
cannot  take  advantage  of  the  pain  or  foifetuic,  without  a  demand  at  the  very  time  prehxlcd.  And 
the  mifchief  were  jrreat,  for  by  tliis  conceit,  if  the  lord  did  not  demand  his  rem  at  the  very  da)> 
he  ihu  id  never  dijtrain  after,  without  an  a^ual  demand  of  the  perfon  of  his  tenant;  but  if  the 
te.JUi:  tendrr  his  rent  at  the  aay,  or  after  to  the  perfon  of  his  lord,  and  he  refufe  it,  I  am  of  opi- 
nicio,  that  he  (hall  not  after  dillrain  without  a  demand  of  the  perfon  of  his  tenant ;  but  the  cafe 
o>  a  rt-nt-feck,  -Maund's  Cafe,  Coke,  lib.  7.  ^9.  differs;  for  there,  if  rent  be  not  demanded  a( 
Che  day,  it  muft  after  be  demanded  of  the  perfon ;  for  there  is  no  remedy  for  that  rent,  but  aa 
al&xe.     Now  a  man  cannot  be  a  difleilbr,  nor  damages  laid  upon  him  without  a  wilful  fault. 

S.  P.  And  afterwards,  at  another  day,  the  lard  dcn>auds  it,  and  diftrains  for  it :  and  adjudged 
good  ;  and  recovers  damages  in  the  avowry.  For  the  rent  was  a  thing  in  demand  and  not  in  render. 
Noy  at.  Fortefcue  v.  Jones. 

f;.  But  if  the  tenant  tenders  his  rent  upon  the  land  at  the  day^ 
and  afier  this  tenders  it  to  the  perfon  $f  the  lord^  and  he  refufes  i/^ 
he  cannot  afterwards  diftrain  for  it  without  a  dem^md  from  the 
perfon  of  the  tenant.    Hobart  281.    Per  Hobart.] 

[6^  An  aAion  oi  debt  lies  for  a  rent  rcferv^d  upon  a  leafc  for  if  lcfl>c  be 
year*  without  any  demand.  Tr.  13  Ja.  B.  R.  Per  Coke  faid  to  {^^,^^^^ 
be  MofesDen^^  Cafe.    Adjudged.]  the  day,  he 

ought  to 
lender  at  the  day  before  demand  ;  hut  otherwife  it  is,  where  Icflee  is  bounA  to  perform  covenants* 
RoU.  Rep.  216.  Trin.  13  Jac.  B.  K.  Mofes  Dene's  Cale. 

[7.  If  I  diftrain  my  tenant  for  rent,  and  he  //  ready  upon  the 
lafid^  and  tenders  the  rent  to  me^  and  I  will  not  take  it^  but  leave  the 
diftrefs  mth  him^  yet  I  may  diftrain  at  another  day  for  the  fame 
rent.     20  H.  6.  3 1.  '  Per  Newton.] 

[8.  If  the  tenant  or  leffee  tenders  his  rent  to  the  lord  or  leffcr  at  '^°V^ 
the  day  of  payment  upon  the  Icnd^  and  he  refufes  it,  yet  he  may  ^      g      -. 
after  diftrain  for  it  without  any  rcqueft  to  the  perfon  of  the  Ji,g  1^,  ^ 
tenant  or  leflee ;  becauie  it  is  not  any  corporal  fervice,  but  iffucs  at  the  day 

out  of  the  land.      20  H.  6    31.]  of  payment, 

*^     -•  he  can  not 

diftrain  for  this  rent  without  demand  of  the  perjot  of  the  leflee.    Jenk.  so.  pi  3S.  cites  30  Afll 

pi  38. 

[9.  And  in  the  preceding  cafe  the  lord  or  lefibr  may  diftrahi 
for  the  rent  without  any  demand  upon  the  land  for  the  rfint ; 
for  the  diftrefs  is  a  demand  in  itfelf.   Contra  7  £.  4. 4.  20  H.  6. 

3  It] 

\\o.  If  a  manfeifedrfa  reni-fetk^  papble  annually  at  the  feaft 

mi  laftery  and  at  tke  m&  no  demand  or  tender  is  modi  oi  the  rent^ 

jtt  he  may  come  after  the  feaft  to  the  land  and  demand  th^ 

Vol.  XVIJI.  P  p  rent. 
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rent,  though  the  tenant  be  not  there  ^  yet  if  none  be  ready  fo 
pay  the  rent,  this  is  a  denier  in  law,  upon  which  an  afUfe  lien 
inafmuch  as  no  penalty  enfues  upon  it ;  but  is  only  to  recover 
the  rent  with  damages  and  cofts.  Co.  7.  Maundy  28.  b.  Rc' 
folved.] 

[II.  Bui  in  the  faid  cafe  if  the  tenant  he  at  the  la/l  htfiant  ^ 

thefeqft  ready  upon  the  land  to  pajy  and  h^  noho  has  the  rent^  nor  cny 

for  him,  comes  to  demand  or  receive  it  ^  in  fuch  cafe  he  that  has 

the  rent  cannot  come  in  the  abfence  of  the  tertenant  and  demand 

it,  and  fo  make  him  a  difleifor,  and  render  damaffca  and  cofti, 

without  any  default  in  him*     Co.  7.     Mound.  29.  J 

r*  -^—  ■»      [i2.  But  in  the  faid  cafe,  he  who  has  the  rent,  bccaufe  de« 

>  '^^^  1*^' .  fault  was  in  him,  ought  to  make  a  demand  of  it  upon  the  land 

~'     "   of  the  perfon  of  the  tenant*    Co.  7.     Maund,  29.] 

[^3.  But  in  the  faid  cafe  a  demand  of  the  ptrfm  ^the  tenant  tf 
the  land,  out  of  the  land,  if  mtfi^Kcient  to  make  him  a  dsfiifirj] 

[14.  But  in  the  faid  cafe,  at  toe  nextfiafi,  if  he  who  has  the 
rent  demands  the  rent  with  ail  the  arrearges  upon  the  land,  though 
it  be  in  the  abfince  of  the  tenant  of  the  land,  yet  this  (hall  be  a  d^ 
•feiin  in  law  to  have  aflife  for  the  rent  and  all  the  arrearages, 
with  cofts  and  damages.     Co*  7.    Mound,  29.] 

[15.  If  a  man  hasfeijin  of  a  rent'feck  he  ought  to  demand  die 

rent  upon  the  land  out  of  which  it  is  to  be  paid,  to  make  a  £f- 

feifn  upon  which  to  maintain  vxajfife\  for  a  demand  of  the  per* 

of  him  who  ought  to  pay  it  out  of  the  land  b  not  fofficicnt 

f    Mich.  1 1  Car.  B.  R.  between  Mortice  and  Price^    Per  Curiam. 

In  writ  of  error  upon  a  judgment  given  in  Wales,  where  was 

found  bv  a^fe  a  demand  made,  but  not  where  it  was  made  and 

,    agreed  per  Curiam,  it  ought  to  be  in  law  upon  the  land^    But  the 

doubt  was,  whether  this  ihali  be  intended  upon  the  verdid.  But 

after  it  was  compounded.] 

16,  Rent  ajfgned  for  dower,  on  condition,  that  the  feme  on 

non-payment  (hall  be  reftored,  need  not  be  demanded  bj  the 

feme.    D.  348.  Marg.  pi.  13.  cites  38  Eliz.  C.  B.  Wentworth*s 

Cafe. 

S.  C.  cited        17.  Debt  upon  an  obligation.    The  defendant  granted  a  reat^ 

Hutf"'*      riW^f  out  of  his  land  to  the  plaintiff  of  20  s.  per  ann.  for  10 

•djudged.     years,  and  was  obliged  in  10/.  with  a  condition,  that  tfhepeffyrmei 

—Mo.  638,  the  covenants  and  agreements  in  the  faid  deed ;  ita  ^uod,  the  oUifft 

Soecki^*       ^ght  have  and  enjoy  the  annuity  according  to  the  iiOeat  of  the  dai^ 

Shore. ^  that  then,  &c.    The  annuity  was  ancar  at  fuch  a  feaft,  but  mt 

But  there  it  demanded  by  the  grantee,  nor  tetidered  by  the  obligor  ;  and  if 
•n  dbUn!^  hereby  the  obligation  be  forfeited,  was  the  quelKon  j  and  it  wa* 
tionforper.  holden,  that  it  was  not ;  for  the  obligation  being  tost  the  per- 
fomunceof  formance  of  covenants  generally,  &c.  (hall  not  alter  the  natoR 
n^fcT  of  an  annuity;  but  that  it  is  payaWe,  as  if  there  had  not  bed 
roideriiitf  any  obligation.  Cro.  £.  828,  829.  Pafch.  43  Eliz.  C  B.  Speo- 
KDSind     cotv.  Sheres. 

the  breach 

wu  affigncd  in  DOD-paymcm  oF  the  rent ;  but  the  tenant  replied,  thit  ch»  tent  wm  aM  Ji— iMT 
and  held  good,  fiut  otberwife,  had  there  been  %  fpccul  otvenaat  CorpsyoiCBt;  foe  <^^ 
oblisor  ii^uft  have  pleaded  the  tender  fpccially. 
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Rent  is  refenrcd  on  a  leafc  for  yean,  in  which  arc  diverfe  covenants  and  a  h^ni  for  performMce 
f)f  all  ih€  covenants  in  iuch  leafc,  and  the  rem  ia  behind.  The  bond  is  not  forfeited,  unlefsthe 
Icffee  makes  a  demand  for  the  rent,  becaufc  he  ia  to  do  the  firft  ad,  viz.  To  deAind  the  nnt. 
Arg,  Godb.  337.  in  ihe  Cafe  of  killigrew  v.  Harpur.  —cites  22  H.  6,  5i  7. — Cro.  E.  331. 
Andrews  v.  Wood.  Contra.  Sed  Adjornaiur. — If  leflee  gives  bond  to  pay  the  rent,  he  mud  pay 
it  without  demand,  but  his  tendering  it  on  the  bndis  fu£cient|  unlefs  other  pbce  it  limited. 
Uob.  8.  in  the  Cafe  of  Baker  v.  Spain. 

Rent  payable  ofF  from  the  land,  and  leiTee  bound  0^  condition  to  pay  the  rcAt fecmdum  fimam  CS 
tfftdum  inientura  pradiH,  Held  per  Cur.  that  the  leifce  ought  to  pay  the  rent  at  hia  peril  without 
demand.  Noy  16.  Anon. — Nr»y  53.  Anon  makes  a  difference,  where  the  lefliee  is  bound  to 
ferjorm,  dl  covenants  in  th:  indenture^  and  where  the  bond  ia  expr^fsly  to  pay  the  r-nt.  In  the  firft 
cafo  the  lefibr  need  not  demand  the  rent ;  otherwlfe  in  the  laft.  And  Walmfly  faid,  that  it  had 
b«ctt  fo  adjudged  in  this  Court.    Cites  21  H.  6.  57 — Hutt.  114.  S.  C.  cited. 

i8«  Leafe  for  years,  rendering  rent,  and  in  default  ofpaymefif  ^^-^V* 
the  leafe  to  he  void;   though  the  rent  is  not  paid,  the  leafe  is  not  yl^^^ 
void  without  a  demand  of  the  rent ;    and  upon  demand  the  Caie. 
leafe  is  void  without  an  entry.    But  otherwife  of  a  leafe  for  life. 
Jenk.  I  a  I.  pi,  43. 

19.  In  an  avtnvryfor  a  rent  chdtge  demand  is  not  neceilary,.  Bat  if  the 
though  It  was  expreued  in  the  grant,  that  (it  being  demanded)  P"*"^  ^ 
he  may  lawfully  diflrain  \  agreed  per  Cur.  and  that  the  diftrels  ^f  -^'^^  \^^ 
is  a  demand.    Hutt.  23.  Kind  v.  Ammery. — and  cites  it  fo  re^  rear  at  fuch 
iolved  in  the  Cafe  of  Bcryman  v.  Bowyer.  ■  ^^^  "JJ^ 

after  demand,  that  then  he  may  diftrain,  it  ia  otherwife ;  for  there  the  diilrels  is  Hmted  to  a  montA 
^Jter  dtmamd.  Ibid.  And  bys,  that  it  waa  fo  adjudged  Tiin.  3  Car.  in  the  Cafe  of  Copplcfton 
V.  Laogford. 

20.  In  replevin,  &c.  one  granted  a  rent  out  of  certain  lands  t$  be 
paid  at  a  houfe  off  from  the  lands^  and  that  if  it  were  behind^  and 
lanvfitlly  demanded  at  the  houfe,  then  the  grantee  may  dijlrain^  The 
quellion  was.  Whether  he  might  diflrain  on  the  land  withot4t  a  dr- 
itmW  of  the  rent  ?  It  was  infifled,  that  a  ■  diftrefs  is  a  demand 
in  law.  Crawley  J.  inclined  that  there  needed  no  demand ; 
but  the  other  juftlces,  and  Banks  Ch.  J.  inclined  that  there  muft 
be  a  demand  ;  and  Banks  faid,  that  it  is  part  of  the  contraA, 
and  like  a  condition  precedent ;  and  as  in  that,  fo  in  this,  he 
ought  to  make  a  demand  to  enable  him  to  diftrain ;  for  till  then 
he  is  not  enabled  by  the  manner  of  the  grant  (which  ought  to 
be  obferved)  to  make  a  diftrefs.  Mar.  147,  pi.  218.  Trin.  17 
Car.  C«  B.  Selden  v.  King. 

(K)     What  fhall  be  fufficient  Demand.     At      see  (l) 

what  Place. 

(^t.   |F  a  man  demands  a  rent  upon  the  land,  he  need  not  demand  it 
*  of  the  perfon  of  znj  vsvaxx.     29  Aff.  52.] 
[2*  If  a  man  demands  a  rent  ijfuing  out  of  land  upon  which 
there  is  a  houfe,  he  ought  to  demand  it  at  the  houfe.  49  AiT.  5.] 

3.  Leafe  of  two  bairns,  rendering  rent;  and  for  default  of  S.P.D. 
payment  a  re-entry,'  if  the  tenant  be  at  one  of  the  bams  to  pay,  8«9«  ^'vg. 
and  the  leflbr  at  the  other  to  demand  the  rent,  and  none  there  ^g  eUj"^ 
be  to-  pay  it>  yet  the  lelibr  cannot  enter  for  the  condition  bro-  ' 

P  p  a  ken. 
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ken,  bccaufc  there  was  no  default  in  the  tenant,  he  bcTog  tf 
one  (  for  it  was  not  pofiible  for  him  to  be  at  both  places  toge« 
thcr.    Poph,  c8.  3  Iftj^EWz.  Anon. 
PLC.  ju        4.  If  rent  fick  is  granted,  payable  at  a  place  off  from  ibelani^ 

nota'inKid*  5^  '^  "^^X  ^  ^^  demanded  upon  the  land,  and  is  not  like  a 

wdiy't        rent  rcferved  on  a  leafe  with  a  claufe  of  pc-eniry.    Cro.  E.  324* 

Ctfe.  Pafch.  36  Eliz.  B.  R.  Bilhop  v.  Grant. 

C  436   ]       5.  Boftd  for  payment  oi  xtxit  rcferved  is  not  forfeited,  unlcft 

there  be  a  demand  of  the  rent  upon  the  land ;  but  if  the  bond 

be  to  pay  the  rent  at  a  collateral  place  offtbe  lani^  it  is  othcrwifc, 

PcrPopham,  Ow.  iij.  Pafch.  38  Eliz.  B.  R.  in  Cafe  of  Stroud 
V.  Willis. 

6.  A  demand  of  rent  of  the  tenant  otit  of  the  fanij  is  not  fuifi- 
cient }  but  if  there  is  a  hjufe  and  land,  a  demand  pf  rent  on  thi 
land^  is  fuiHcient ;  but  for  a  condition  broken,  it  ought  to  be 
at  the  houfe.    Co.  Litt.  153. 

7.  If  one  place  be  as  notorious  as  another^  the  feoffor  has  eleSiiM 
to  demand  it  at  which  he  will,  and  albeit  the  feoffee  be  in  fome 
Other  part  of  the  wood  ready  to  pay  the  rent,  yet  that  fhaU  qqc 
ivail  him,     £t  fie  de  SimUibu3.    Co»  Litt.  ao2.  a» 

fce(K)  (L)     At  what  Place  it  is  to  be  demanded 

It  oughtto  [|.  I F  a  rentfervice  be  refervedto  he  paid  at  a  place  otit  of  the  Lad 
cd  atthr**'  ^^  ^^^^  "°^  demand  it  upon  the  land,  but  it  is  fuffidcnt 

place  wiiere  *t  the  place  where  it  is  to  be  paid.  P.  5  Ja.  B,  R.  between 
itUliiiiited  Knapp  and  Wehh^  per  Curiam.    H.   32  El,  B.  R.    between 

for  uJji- '  ^'^'^  ""^^  ff^'^^f  P^""  Curiam  adjudged-  Tr.  39  El.  in  the 
mttin^  the  Exchequer  Chamber,  between  Bdmun£  and  Bf/kin  per  Curiam, 
iMiymeu  of  in  writ  of  error,  and  there  faid,  that  this  was  the  point  ad- 
out  ofuie  J^^gcd  in  B.  R.  that  is  to  fay,  that  the  demand  ought  to  be  at 
land,  does   the  placc  appointed  for  payment.    Tr.  39  £1.  B.  R.  | 

notakerthe 

nature  or  auality  of  the  rent,  nor  of  aay  thki|;  incident  thereto,  but  it  it  to  all  tntcnu  a  ml  iffinne 
out  of  the  land,  and  not  a  fum  in  grofs ;  for  it  paflct  with  the  reverfion  at  incident  thcrciD,  vk. 
Ihall  be  fufpendcd  by  entry  of  the  Icdbr  into  any  part  of  the  tand  demifcd,  and  Ihall  be  appir* 
tionable  by  recovery  of  part  in  wafte,  or  cnir)  into  part  for  forfeiture,  &c.  and  fliall  have  «^ 
other  oualitiea  of  a  rent,  aa  if  it  had  been  payable  on  tiie  land ;  and  therefore  tlie  opioien  ta 
Xidwellv'a  Cafe,  PI.  C.  70.  that  he  in  reveriion  might  enter  tor  non-payment  of  fuchrrnt,  witb. 
out  any  demand,  was  uuerly  denied  per  tot.  Cur.  in  this  c»fe;  and  they  (aid  it  had  9^  been 
a^ittdfed  contra.    4Rep.  73.  a.  Borough's  Cafe. 

The  dean         [2.  If  a  man  Uqfts  for  years  rendering  rent,  pajnUe  oid  tfth^ 

Schkhc^  ^^^  "^  ^*^  ^^^^^  ofD.wtbe  church  ofS.  upm  cmiition^  this  oa^t 
ter,  made  a  to  be  demanded  in  both  churcbe;s*  P.  5  Ja.  B.  R.  between 
it^e  to  R.  Knap  and  Welcb^  per  Popham  and  Tanficld^  becaufc  the  kfc 
2^drf«d°/  **^  ^^on  to  pay  it  in  either  of  the  churiJies.] 
ant,of]anda  [3*  &  if  a  man  leafes  for  years,  rendering  xfntpajakk  oat  of 
i"  ^><>  the  land,  that  is  to  fay,  at  win  the  church  €fC.  the  demand  oug^t 
^m'a#  to  be  within  and  vnthaut  the  church  \  for  a  demand  in  the  chmth 
y-nt  p^ytkk  ^  i^ot  fuffideot^  inafmuch  as  the  kflee  has  tkSwn  to  py  it  |a 

th( 


I 

*Sc  church,  or  out  of  the  church.  P.  5  Ja.  B.  "B^.  jbetween  •<*  '*»  fl"*** 
^««/  W  /r^/.A,  per  Curiam.]  ^0^5^ 

upMifudi 
a  condition ;  it  was  agreed  by  the  whole  Court,  that  the  demand  ought  to  be  made  in.  tkeadkedralt 
ehurch  of  Criic  hrtlcr,  although  it  was  of  the  land  leafed.  And  the  demand  ourht  to  be  made  at 
the  fctting  of  the  fun  the  lail  inllant  ot  that  day,  and  when  he  made  hit  demand  Ae  ought  to  Jkaatd 
fiiil^  and  not  voaik  ub  and  down  ;  for  the  law  did  not  allow  of  walking  demands,  as  Popham  (aid, 
and  he  out^ht  to  make  a  formal  demand.  And  thry  held  the  d.  mand  ought  to  be  made  at  that  part 
^Jthe  ihuuk  where  the  greateji  and  mdft  going  in  is,  Brt>w.iL  138.  Palcb.  5  Jac  Knap  v.  Pkr 
Jewclcli. 

4.  The  demand  misft  be  upon  tie  lafiJ,  becattfe  the  hnd  is  the 
debtor,  and  that  is  the  place  of  demand  appointed  by  law.  Co. 
Litt.  toi.  b. 

5 .  If  the  ii/ig  makef  a,  Uafe  fet*  years,  rendering  a  rent  payable  Mo.  404. 
at  his  receipt  at  Weiniinjler^  and  after  the  king  grants  the  revere  p!'.^*®" 

Jfiw  to  another,  and.  his  heirs,  Xh.t  grantee  Jbdll  demand  the  rtfU  £U^.'sfp. 
upfin  the  land^  and  not  at  the  King's  receipt  at  Weftminfter  \  for  [   487   ] 
els  the  law  without  exprefs  words  appoints  the  leiTce  in  the  King^s  and  {ieeAt 
cafe  to  pay  it  at  the  king*s  receipt;   fo  in  the  cafe  of  a  fubjeft  ^^^a^* 
the  law  appoints  the  dema:nd  to  be  upon  tlie  land.    Co.  Litt.  judged  ac« 

201  •   b.  cordingly* 

PafcksS 
Sliz.  BuTrough  v.  TayIor.<— Goldib.  184.  pi.  ^.  Hill.  43Elis.  S.  C.  adjudged  accordingly.-JCro. 
£.  462.  pi.  13.  S»  C.  Pafch.  38  £liz.  B.  R.  adjudged  accordingly .—4  Itep.  7t.  b.  S.  C.  by  the 
natne  of  Burrough's  Cafe  adjudged  accordingly. 

6.  He  cannot  demand  it  at  the  lack  door  of  the  houfe,  &c.  If  tbc  fcof- 
But  the  demand  muft  be  tti  the  fore^door^  becaufe  the  demand  fj^'^*^"^ 
muft  ever  be  made  at  the  moft  notorious  place,  and  it  b  not  ma*  ground  at  m 
terial,  whether  any  perfon  be  there  or  no.    Co.  Litt.  201.  b.      pla^utkick 

*  is  not  moll 

jeoTorioas,  u  at  the  1>ack-door  of  a  houfe,  &c.  and  in  pleading  the  feoffor  alledge  a  demand  gene- 
inWy  at  tlie  houfe,  the  feoffee  may  traverfe  the  demand,  and  upon  evidence  it  IhiU  be  found  for 
)>im ;  for  that  it  was  a  void  demand.    Co.  liitt.  b9i.  a# 

7.  Albeit  the  feoffee  be  in  the  hall  or  other  part  of  the  *  It  waa 
houfe,  yet  the  feoffor  need  not  bttt  come  to  thejorc'^r,  for  that  ^^  ^^^ 
IS  the  place  appointed  by  law,  albeit  the  *  door  he  open.    Co.  ifoneieua 

JJkUlOl.  k  koufcren. 

denn^  rentf 
and  for  non-payment,  &c.  it  is  not  fufficient  to  demand  (he  rent  at  the  door  of  the  houfe,  if  it  be 
open,  but  the  leffor  muft  enter  into  the  hou(c«  and  there  demand  ii;  (b  if  a  leafe  be  made  of  laad» 
the  Icffor  muft  enter  inte^  the  moil  notorious  place  of  the  Iand>  and  there  demand  it,  Zx  relationt 
Fountaine,  incexti  temporis.    Cro.  £lix*  i^.  PaCcb*  25  Elia.  Ci  8.  Anon. 

8.  If  feoffment  be  made  of  a  wood  only,  the  demand  muft  be  S.P.D.3ft9. 
at  the  gate  of  the  wood,  or  at  fome  highway  leading  through  the  Jij^h/*!  gg, 
wood  or  other  moft  notorious  place.    Co.  Litt.  ao2.  a.  16  eHs. 

The  dean 
and  Chapter  o£  Gloiicefter'i  Caie.. 

9.  If  the  rent  be  re/erved  to  heptni  at  any  place  from  the  land^ 
j€t  it  b  in  law  a  rait,  and  the  feofibr  muft  demand  it  at  the 
place  appointed  \rf  the  parties,  obferying  that  which  has  been 

Pp  3,  (aid 
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faid  before  concerning  the  moft   fwtorious  place.      Co.  Lkt. 

202.  a. 
S.C.Kcord«  10,  The  biihop  of  Exeter  leafed  certain  lands  in  the  county  «f 
ingly,  and  J)evoh  for  years,  rendering  rent  payable  in  Exeier  aforcfud,  fviih 
famewordt.  ^^Hfr  ofre^ntty:  and  the  hijbop  had  a  palace  in  Exeter  aforefaid; 
Bcndl.  59.  it  was  the  opinion  of  the  juftices  in  this  cafe,  that  the  rent  ought 
Ao^ — r  *°  ^  demanded  at  the  faid  palace,  and  not  elfcwhcre ;  and 
pi.  s\.  S.  c!  ^^^  *f  ^^c  leflcc  comes  to  the  common  gate  of  the  [aid  palace^  and 
accordingly,  there  tenders  the  rent,  it  is  a  good  tender  without  morc^  be  the 
S^  VcJbS!  Z^fi^^  ^'*  ^>P^y  notwithftanding  that  the  bilhop  be  within  the 
s.  c.  cited  palace,  and  that  neither  he  nor  any  of  his  fervants  be  at  the 
]>.389.pT.  gate  to  receive  it;  for  the  leflee  is  not  tied  to  open  the  gate  of 
icA*!?  E-  ^^  palace,  if  it  be  fliut ;  nor  to  enter  into  the  palace  if  it  be  open. 
iiz.  lays,  '  3  Le.  4.  pi.  9.  Mich*  4  and  5  PhiL  and  Mary  in  C.  B.  £Uoc  t. 

Theprcce.    Newcomb. 
dent  was 

viewed,  and  it  was  of  lands  in  Cornwall ;  but  the  rent  made  payable  at  £xe:cr,  without  Uoudag 
■ny  place  certain,  and  the  demand  w«a  alledgrd  for  the  bi(hop  to  be  nude  apml  palatiom  epi^ 
copi  in  dvitate  £x.  &  quod  nullus  illuc  venit  ad  folvend.  &c.  The  leflcc  alledgcd  a  rcadineb  ta 
pay  the  rent  ad  magnum  &  communera  portum  palatii  praedi6b,  and  ifliie  was  joined  upon  tkis 
pouit  and  not  upon  the  demand,  and  found  for  the  leflee  againft  the  bifhop,  who  by  his  (mam 
made  the  demand  in  aula  palatii  tantum.  But  the  demand  in  this  cafe  was  not  material  by  cfae 
Opinion  of  the  juftices  in  the  time  of  £.  6.  in  Bridewell's  Cafe.     Ideo  cafus  fupn  diffen«  &c. 

X  T .  JJJtfe  was  brought  of  rent-feck  granted  by  A,  to  J},  hisfm  in 
fee,  ijiiing  out  of  one  houfe  in  L,  and  payable  in  another^  The  rent 
was  demanded  at  the  houfe  out  of  which  it  ij[ued\  and  the  queftion 
[  488  1  ^^9  if  the  demand  was  good,  being  made  there,  and  not  at  the 
houfe  where  it  was  payable.  Refolved  by  the  Ch.  J.  and 
Cooke  J.  at  the  aflife,  after  advice  had  with  the  other  judges, 
that  it  was  a  good  demand.  Cro.  C.  507.  pL  ia«  Trin.  14 
Car.  B.  R.  Smith  v.  Smith. 

(M)     Flace  of  Payment.     At  what  Place   he  is 

bound  to  pay  or  receive  it. 

J  Sid.  40.     [i,  ^i^HE  lord  is  not  bound  to  receive  the  rent  In  other  place 
b!r.1^P.  than  upen  the  land.     20  H.  6.  30.] 

But  the  fuit  appearing  vexaiious»  the  Court  referred  it.    Hobbt  v.  Efeot. 


Br.  Tender,  [2.  The  lord  IS  not  boiind  to  receive  the  rent  in  court  upon  t 
cites  I^C—  tender  there,  after  he  has  avowed  for  the  rent  j  becaufe  of  com* 
Br.  Condi,  mon  right  rent  is  not  payable  unlefi  upon  the  land.  7  H. 
^f'J^  4.  1 8.1 

citesS.  Ci      ^  -• 

Br.  Toiitttenpi  Fkrift,  pi.  35.  dtctS.  C 

3.  If  the  king  mates  a  leafe  for  years  rendering  remt^  wkheat 
limiting  any  place f  orto  nalbofe  heitis  it  fbaU,be  P^^t  the  leflee  msf 
by  the  law  pay  it»  either  at  the  recent  df  the  Ezcheqaer^  or  t* 
the  hands  of  the  bailiffs  or  the  kingfs  receivers  authorized  bf 
Jum  for  that  purpofe^  and  therefore  the  ijpecial  and  vfual  lin* 


isent  4^8 

^tion  for  payment  of  tlie  rent  in  fuch  cafes,  at  the  receipt  of 
•the  Exchequer,  or  to  the  king's  bailifis  or  receivers,  &c«  im- 
ports no  more  than  the  law  would  have  implied,  had  they  not 
been  mentioned,  and  therefore  are  only  furplufages.  And 
though  the  claufe  at  the  receipt  of  the  Exchequer ^  i^c*  apud  Weftm. 
yet  that  being  affirmative  and  declaratory,  it  is  not  requidte  that 
the  receipt  be  held  at  Weftminller ;  for  if  it  be  held  in  any  ' 
other  place,  thexent  muft  be  pid  ip  fuch  other  place;  and  this 
the  law  implies.  Refolved  4  %ep.  73.  b.  Pafch.  38  Eliz.  B.  R. 
jn  B<Nrough's  Cafe  ^ 

<N)    At  ^bat  Place  he  may  pay  it.  ^^^'^^'^. 

[^.  A  KEtmifuing  out  rf the  Imd^  if  it  be  paid  znd  accepted 
-^^  ct  a  place  out  of  the  land^  is  good.  Contra  49  E.  3.  6.]  * 
a.  If  a  place  out  of  the  land  is  llmitid  for  payment y  and  there  is 
a  provifo  of  re-entry  for  non-payment^  and  rent  is  paid  by 
Jetfee  at  the  day,  but  not  at  the  place ;  if  leflbr  once  accepts, 
(he  being  privy  to  the  deed)  it  is  a  good  performance  of  the  con- 
dition. Where  .the, condition  is  to  be  performed  to  a  ftranger, 
j»erhaps  it  might  be  otherwife.  Per  Powell.  3  Chan.  Cafes  68. 
in  Cafe  of  Bath  v.  Montague,  cites  Co«  Litt.  212. 

(O)     Wh*t  ihall  he  a  good  Difcbarge  of  Rent.     C  ^89  3 

EvtStion, 


£ 


I.  XY kffee  fir  years  be,  rendering  rent,  eviftipn  by  an  elder  S.  C.  cited 
■■•  title  (hall  be  a  good  djifchai^ge  of  all  rent  which  Jball  incur  ^^  ^"JJ^* 
after*     20  H.  6.  %o.  b.]  68.  but 

fcems  there 
jDlfprintcd,  M  ao  H>  6.  tA«  whericas  it  (houldbe  as  in  Roll  here  ao  H.  6.  so.  b.  and  it  pi.  >5*'7* 

So  oiftoffee,    Co.  Litt.  315,  aoa.  (b.) BiU  not  of  rent  d^  btforc  the  evidion.     a  Vent.  6&  in 

tbe  Cafe  of  Baynton  v.  fobbet. 

In  deh  for  rent  on  a  Icafe  for  years,  but  before  any  rent  due  the  land  was  evi^ed  upon  an 
eigne  title,  the  defendant ^«^J,  he  owed  him  nothing.  He  cannot  give  the  evidion  in  evidence^  but 
^ould  have  pleaded  the  evi^ion,  &c.  and  concluded  judgment  if  a£lion.  Per  Dyer,  Manwood, 
and  MounCbn,  and  they  denied  the  opinion  of  the  prothonotariet  to  the  contrary,  a  Lc«  lo.  pi. 
14.  HiU.  ap  £Uz.  C.  B.  Wingfield  v,  ^ccKford. 

^2.  If  land  be  given  to  ibe  baron  and  feme^  an4  to  the  heirs  of 
their  bodies  hegpttfn^  the  remainder  in  fee  to  the  baron^  and  after  the 
haron  aloHe  levies  a  fine  come  ceo  to  the  king^  to  the  ufe  of  the  king  in 
fee^  and  after  the  hng  grants  it  in  fee  to  the  baron^  rendering  a  fee* 
farm  rfnt  \  and  then  the  baron  dies,  and  the  feme  enters  by 
force  of  the  ftatute  of  the  32,  and  is  remitted  to  an  eftate  after  . 
poffibility  by  which  the  eftate  of  the  heir  of  the  baron  is  evicted 
for  the  life  of  the  feme,  yet  the  king  ihall  have  the  fee-farm 
rent  during  the  life  of  the  feme ;  becaufe  by  the  letters  patents 
it  was  payable  prefently,  and  the  king  may  diflrain  by  his  preror 
gaiive  in  any  other  land  of  the  heir  for  the  rent ;  as  if  the  king  had 
granted  the  inheritance  after  thef  death  of  the  feme,  refers i.^g 
f  rent  immediately.    Co.  Magna  Charta  681.  cites  4  &  5  Cii'-. 

P  p  4  in 
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in  the  Exchequer^  B(auaunt*s  Cafe.    Jufticc  Dallifon's  Reports. 

^'^"'^        [3.  If  dijfeifor  leafes  for  years  rendering  rent,  and  after  crrtmn 

fn  the  Cafe  ^^^  incurred  diffei/ce  re-enters^  yet  this  ihall  not  difcharge  the 

ofBatnton  rents  incurred  b^re  \  for  leflce  is  not  punilhabic  by  trcfp^fs  for 

V.  Bobbct.  the  mefne  occupation.     20  H.  6.  20  b.! 

SeepUi.  ^  -» 

*^^8  S*cf^'       f^'  ^^*  ^^^  acknowledges  ajlatute  to  B.  and  after  males  a  hdk 

for  years  to  C  rendering  rentf  and  after  thcfatute  is  extended f  by 

^      which  the  land  is  evicted,  yet  this  fl\all  not  difdiarge  any  rent  due 

before  the  liberate  executed.     Hobari's  Reports  113.  between  Sir 

Richard  Grobham  and  Thomborough^ 

2/-^"^  5.  Debt  upon  leafc  of  a  ward,  rendering  20/.  rent  per  aon. 

iifis^icc    till  full  age,  by  deed,  the  defendant  faid^  that  the pLintiff  bad  the 

the  dij€ifee  fame  %vard  of  the  gift  of  lf\  N,  for  his  goddfervice,  and  that  befon 

Jbid'-^5tf     ^^y  ''^"^  ^^^  the  plain/ if  departed  out  oftheferuice  of  the  faid  W.  N. 

vhcre  a       by  which  W.  N.  entered,  judgment  ii  a^io>  and  a  good  plea. 

tahn  enters     Br.  DettC,  pi.  39.   citCS  45  E.  V  8.     . 
u^«n  tktlef* 
fir  and  Itjjtejer  a  conditun  depending  uf-on  the  fftate  of  the  lejfor*     Ibid. 

6.  Debt  upon  a  leqfefzr  years  of  a  vicarage  cfS.for2y:ars  render- 
ing 10  A  per  ann.  and  for  the  arrears  of  the  two  years  he  brought 
the  aftion  ;  the  defendant  faid ^  that  the  ordinary  fequeflired for  kw* 
reftdence  of  the  plaintiff ^  befre  any  rent  dtie^  and,  ot fled  the  difend^nt^ 
and  held  the  church  by  the  2  years,  becaufe  the  plaintiC  was 
not  refident  by  the  2  years,  and  it  was  doubted  if  it  be  a  plea ; 
wherefore  the  defendant  Ihewed,  that  the  plaintiff  refigned  before 
any  day  of  payment.  £t  adjornatur.  £r.  Barre,  pL  77.  cites  5 
£.  4.  28. 

7.  If  a  rent  be  granted  out  of  the  manor  of  D.  and  that  the 
«  grantee  may  diflrainfor  it  in  the  manor  of  S.  if  the  ma^or  of  D*  be 

L  490  J  recovered  by  an  elder  title,  all  the  rent  is  cxtinft,  but  ij  the  jww- 
nor  of  S-  in  which  the  didrefs  is  limited  be  evidled,  yet  all  the 
rent  remains*     Co.Litt.  147.  a. 

8.  Rent  awarded  on  a  fubmii&on  by  recognizance  to  arbitra- 
tion, (hall  notceaie  by  eviction  of  the  land.     3Le.  58.  pi.  86* 

,Mich.  17  Eliz.  B.R.  Trefham  v.  Robins. 

9.  If  debt  for  one  half  yearns  rent  be  brought,  and  defendant 
pleads  evidlion  before  the  half  year  was  out,  this  will  not  aToId 
the  quarter's  rent,  becaufe  for  that  the  a£lion  was  attached. 
Per  Cur.  2  Show.  402.  Mich.  pL  374.  36  Car.  2.  B.  R.  ia 
Cafe  of  Pool  v.  Archer. 

(P)     Rent^  What  is,  and  what  a  Sum  in  grofs. 

* 

I.    t^EOFFMjENT  was  on  condition,  that  feoffee  andki$ 

^  heirs  (tidXipay  a  rent  to  ajlranger  and  his  heirs,  this  k  a 

good  condition,  yet  fuch  payment  is  not  properly  rent^  becaofc 

ir  i^jcs  not  out  of  land,  and  an  affift  lies  not.for  it,  y^t  if  it  be 


O0t 
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peft  {md  die  fcoSbf  fhall  r^-enter^  and  the  feofiec  ougbt  tq 
feck  the  ftrahgcr;  for  the  payment  is  but  of  z/um  in  grofs.  Litt. 
f.  345. 

2.  Leflcc  fpr  yfcars  by  indenture  cwenanted  and  granted  to  pnj  A.  by  mj. 
atmuallyf on  the  tenements^  during  tie  termf  a  rent  at  another  phicfy  ^{^i^^^ 
and  that  if  tie  rent  or  fervice  te  arrears  though  it  be  not  demanded^  for  7  years 
that  the  leafejbould  be  void^  and  fhat  lejfor  might  enter.  It  was  doubted  Jo  ».  and 
Vhcthcr  this  was  a  rent  or  a  fum  in  grofs.    Sec  PI,  C.  131.  b.  dccVB.Mhe 
(6  E.  6.  in  B.  R.  Brpwning  v.  Befton.  ie/te  covc^ 

nantSf  Of, 
mtk  A  hiJ  keirs  ajidaffigns,  that  he,  hit  c]cecutors,  &c.  tvillpay  to  A.  his  heirs  and  »(fign5,  75  L 
ptx  ann.  Thi^  is  a' good  rcrenratioo  of  rent,  and  not  a  fum  in  grofs;  for  it  is  by  indenture,  and 
their  intcmton  was  to  have  it  aa  a  resty  and  the  words  of  an  indenture  Ihould  be  account^  to  bjp 
hit  who  may  moft  ^ro|>erly  fpcak  them.  Ow.  151.  Mich.  8  J^  Alfue  and  Dcxmis  v.  Hcnning^ 
ab.  Jennings.—-  Atioe  v.  Hemmin^^s.  S,  C.  a  Bul&.  a8i.  adjudged  accordingly. — »---The 
words  of  l^ie  indenture  were,  that  in  conjidiTatiom  of  the  payment  of  the  rent  herein  ajtir  mentioned^ 
he  /<^i)  and  after  B.  covenanted  to  pay  75 !•  per  ano.  &c.  Coke  Ch«  J.  wondered  it  could  be 
a  doubt  in  PL  C.  and  thought  it  was  clearly  a  rent ;  for  a  covenant  is  the  agreement,  and  worda 
ot both:  but^cteri  nil  dfxerunt.  RpU.  R.  80,  8&'  f^ich,  12  Jac»  B.  fiL.  AUhow  v.  Henuping. 
— -P.  ft 75.  pi.  49.  S.  P.'Refolveti  in  t/ie  Court  of  Wards.     L9rd  Dacres's  Cafe. 

3.  A  man  had  a  ivarren  in  fee  extending  iptp  three  town$,  it  is  a  con- 
and  leafed  the  fame  by  deed  to  another^  rendering  rent  ^  and  JJf^,*!^  p'j, 
afterwards  granted  by  deed  the  reverfion  of  the  whole  warren  s6o.  Pa£:h. 
in  one  of  the  faid  towns  to  another,  and  the  leiTee  attorned ;  it  p.o£iiz.and 
was  holden  by  all  the  juftices  in  C.  B.  that  neither  the  grantor  s.*c  *b^iM 
nor  the  grantee  ihould  have  any  part  of  the  rent  during  the  fame  ^imoft  in 
term^  becaufe  no  fuc|\  cpntr^A  can  be  apportioned.  3  Le.  x.  the  very 
pl.i,  6  E,<J.  inp.fi.  Anpn,  ^  i^^"^^' 

pK  59*  HIH.  6  &  7  £.  6.  Anon*  S.  C.  accordingly.  But  the  ^.eporter  fays  quaere  bene  of  thia 
cafe  ;  for  it  feems  that  the  fum  referved  is  noi  any  rent,  but  due  annually  to  be  paid  to  the  lefibr^ 
asd  in  him  is  merely  debt,  though  the  time  of  payment  is  mentioned  to  be  annually ;  and  then 
It  ia  like  as  when  one  ka/es  Itoidjrr  %o  years  Jar  400/,  to  bfrpaid  as  follows,  viz.  every  year  so/. 
Thia  ia  merely  a  debt  to  ihe  lei&r,  and  executed  in  him  not  cnfuing  the  nature  of  the  reverfion ; 
and  therefore  if  the  leifor  granu  the  nverfion  of  part  of  the  land,  and  the  tenant  attpma,  yet  the 
intite  debt  remains,  but  ii  it  was  rent,  then  the  reverfion  and  the  nature  thereof  draws  the  rent 
after  it,  which  peradveniure  will  not  fatter  an  apportionment  when  the  reverfion  of  the  acme 
leafed  is  conveyed.  ■  Noy  6  j«  Anon,  fays,  fhu  is  not  a  rent  but  a  feigniury  in  grofs,  due  by 
rcafon  of  the  contrad.  '  ' 

4.  Baron  and  feme  tcuSat  ftoffment  to  A.  zud.  A.  covenants  to  If  a  rent  ia 
pay  annually  10/.  rent.    Baron  dies;  feme  accepts  the  rent,  yet  [j^ff^^nT* 
thU  has  not  affirmed  the  fepffinentj  becaufe  it  is  but  a  fum  in  in  fee. 
grofs  \  but  Qtherwife  had  it  been  a  rent.     Arg.  Roll.  Rep.  8i.  though 

citesD.  10  Eiiz.27s.pl.  49.  i^rrfir 

in  feofibr,  yet  it  is  a  rent,  and  recovenble  by  the  name  of  a  rent  upon  the  contra^.  Per  Curiam. 
Cahh.  162.  in  Cafie  of  Ncwcomb  v.  Hervey. 

5.  Leale  of  a  tavern  andplt^e^  anddiverfe  utenfils ;  leflee  cove'  [  491    ] 
fiftntis  to  acemint  monthly  for  every  tun  of  wine  he  ihould  fell  there,  ^^^ « l^>^<c 
9pdf^  bim  y^s.fir  every  tun  fold  there }  this  is  as  a  rent  referv-  3lm^^r^«/ 
ed^  and  in  nature  of  a  rent»    Arg.  Kit  judgment  was  given  is  not  a 
againft  the  plaintiff  on  another  point.    Cro.  £•  62.  l^Iich.  29  &  ^^^'   ^ 
3t)  Hiz.  B.  R.  Gallie^  v.  Budbury,  CeST'' 

6*  Devife 


6.  Devife  that  A.Jball  have  tbt  lofid^  and  thai  Jbe  Jb^l paj  }$mif 
to  the  wife  of  the  teftator  12U  during  her  life  in  recompence  ^ 
her  dower.  Per  Cur.  it  is  a  rent,  and  not  a  fum  in  gro(s.  Le^ 
137.  Mich.  3o£liz.  C.  B.  Goflin  v.  Warbuiton. 


491 

rCro.E.iftS. 

pi.  3.  Hill. 

Qi  bliz.S.C. 

-— Ow.  15^. 

S.C.  by 

jumeof 

Gdodridge  ▼.  Warburton*-— A.  has  5  fona,  and  leaves  Isnd  to  each,  and  devi&s  40L  per  anmini 

to  hi?  wife  out  o£  his  lands,  and  fays  that  every  one  of  his  fons  (kail  pay  om  of  hii  part  mttrdi 

the  taymcntpj the  40/.  per  annum  to  kis  xaijt ;  this  is  quafi  an  annual  rem  out  of  the  profiis  q£  the 

Una,  and  no  fum  in  grofs.    Cro.  Car.  158.  ^.  7.  Pafch.  4  Car.  B.  R^  Anfley  v.  phapman.^ 

Jo.  til,  Arocfley  V.  Chapmaa.  S.  C.  buiootS.  ?• 


S.  P.  By 
Anderibii, 
as  to  the 
coiDmooy 
•nd  by 
IValmfley 
as  to  the 


7.  A  rent  cannot  be  refer^red  out  of  a  common  or  offtce^  or  other 
thing  which  lies  not  in  demand  [demefne]  in  which  an  entry 
can  be  made,  unlefs  it  be  out  of  a  mefnalty^  as  i  H.  4.  and  that 
bj  the  poffibility  of  efcheat.  Noy.  60.  in  Cs^e  of  Lovelace  v« 
Kaynolcb. 

snefnaUy»  and  that  a  rent-charge  cannot  be  granted  out  of  a  mefnalty ;  but  that  thoa|^  is  tlie 
pife  of  a  common  it  be  not  a  rent,  yet  a  diftreCi  may  be  taken  for  it,  as  t6  H.  8.  is^  becM% 
Uif  jQonmpnej  hath  ^benefit  thereby.    Cro.  £.  3^.  pi.  19.  Hill-  39  EUa.  C. B.  S.  C. 

8.  Tenant  fir  life  levied  zfine  to  reverfioner  infee^  an4  dedaitd 
the  ufes  to  be  011  condilpn  that  the  conufee  and  his  htvtspayhm 
40/.  per  ann.forhis  Hfe\  this  is  not  properly  a  rent,  but  quafi^  a  fum 
in  grofs,  and  is  not  ifluing  out  of  the  land  %  for  there  is  no  place 
appointed  for  payment  thereof^  and  therefore  the  conuiee  muft 
ieek  out  the  conufor,  and  pay  him.  Cro.  £•  681.  pL  23.  Trin, 
41  Eliz.  C.  B.  Smith  v.  Warren, 

9.  A  leafe  for  years,  P9J^^g  f^  ^  fi^  2^'*  "^^  ^  ^  ^^  ^ 
grof^,  and  (hall  not  pais  with  the  reverfion*  Winch.  47.  Arg. 
x\Xx&  j^awlins's  Cafe^ 

Sid.  437.  I  p.  JLieafe  for  years  in^eyerfibn  after  a  leafe  for  life,  render- 

$.C.  bvihe  jjjg  p^^  priacipium  inde  a  certain  yearly  rent,  and  two  days 
Hangoo  v.  "Work  in  barvcft,  reddendo  inde  3/.  nomine  herioti  poft  mortem  of  the 
Carve,  ad-  leffees,  or  either  of  them,  and  rendering  2  capons  at  Chriftmas, 
^n^r  P^*  principium  inde.  Per  Keling  Ch.  J.  this  is  a  fum  in  grofs, 
1-Lev.a94.  but  per  3  juft.  contra.    Vent.  91.  Trin.  22  Car.  2.  B.R.  Lion 

Ungan  v.      y.  CarCW. 
Carn.  S.  C. 

adjudged  accordingly. 


1 1.  Rent  rjcfcrvcd  out  of  a  portion  of  tithes f  whether  a  rent  6f 
a  fum  in  gro&  ?  Vent.  9^.  Mich.  22  Car.  2.  B.  IL  Dean  and 
Chapter  of  Windfor  v.  Gower. 


JLev.  30S. 

S.  C— - 

The  Court 

ferkped  to 

think  it  a 

rent  incident  to  the  reverfion,  and  that  the  afligoee  is  bound  to  pay  it ;  but  it  waf  ooc    ^    ^    . 

becaufe  two  exceptions  were  taken  to  the  plea>  and  the  Reponer  tkiaks  tkey  were  not  wil]ia|ta 

determine  the  mailer  of  law.     a  Sai^nd.  362  to  306.  Hill,  fta  Sc  13  Car.  a.  S.  C 

It  is  not  at»  12.  Rent  refenred  on  affignmint  of  a  term  for  jears^  of  a  hoolei 
the^e^  this  is  a  fum  in  grofs,  and  the  refervation  ought  to  have  hcen 
f»on,  but  Is  by  deed.    Allen  57.  Pafch.  24  Car.  B.  R.  Spathurft  v.  Minns, 

ciuc  by  COD- 

t' aft  only,  and  is  difcharged  by  a  releafe  of  all  demands.  Cro.  J.  487.  Mltton  v.  Byc.-^— 7W 
plaintiff  being  lef[ee  for  years,  ttjfignei  over  kis  whole  term  by  indenture  to  the  defendasis  remderng 
rentf  and  in  action  of  debt  was  now  brought  for  the  icnt  in  arrcar.    The  defendant  pleaded  afln 
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mmotSRi  &  hoc*  &c.  And  upon  a  denmner  to  tbit  plea,  it  wai  objeAed  in  behalf  of  the  de« 
ieqdant,  that  this  adibion  would  not  he,  becaufe  the  (am  referred  was  ooC  properly  aay  rem,  but 
a  fum  in  grofs,  the  plaintiff  having  afligned  over  his  whole  term,  and  by  coofequence  had  no  re- 
verfion,  and  therefore  the  aftion  ought  to  be  for  a  fum  in  grofs  upon  thje  cpntrad  (and  not  debt 
for  rent),  and  that  would  not  lie  till  the  laft  day  cxpiret.  To  which  it  was  anfwered,  and  (o 
refolved  per  Cur.  that  this  is  a  rent,  though  the  *  plaintiff  had  no  revcrfion,  and  the  plaiiuitf  had 
judgment.     Cartfa.  161,  16a.  Mich.  aW.  ^M.  B.  R.  Newcom])  v.  Harvey, 

13.  Tenant  for  years  furrendered  to  the  leffir  re/irving  a  refit.  '[492  ] 
This  was  held  a  good  rcfervation  on  the  cootrad^  and  that  debt  >  i^«  8a  . 
lay  after  the  firft  day  was  incurred,  wherein  it  was  referred  to  s.c  "dted 
be  paid  ;  for  it  was  in  the  nature  of  a  rent,  and  not  of  a  fum  c»n\u  i^u 
in  grofs.    Vent.  272.  Trin.  27  Car.  2.   B.  R«  Cartwright  v.  m  the  Cafe 

Harvey. Such  Tefervatioo  U  good,  though  vnthont  deed.     Per  Hale  Ch.  J.  Vent.  24c.  in  the 

Cafe  of  WilAon  v.  Pinkney,  cites  Manly's  Cafe,  and  the  Cafe  of  Purcas  v.  Owen,  la  Car. 

14.  A .  grants  his  landf$r  a  year  to  B.  B.  agrees  topayfo  mueb 
for  it,  this  is  a  fum  in  grofs,  for  which  an  indeUtatus  Ues.    Per 

Holt  Ch.  J.  Show.  36.  in  Cafe  of  Shuttleworth  v.  Garret. 

15.  Rent  referved  on  a  leafe  of  a  toU-faJfage  on  a  river  \  re- 
folved it  is  not  a  rent,  for  it  is  out  of  an  incorporeal  tUng^  and 
an  exprefs  covenant  to  pay  it.  2  Vent.  67.  Trin.  i  W.  &  M« 
C  B.  Baynton  v.  Bobbet. 

(  Q^)     Sum  in  Grofs.     Remedy  for  it. 

I.  'T^ENANTS  have  commony  paying  the  lord  a  penny  a  year  for 
^    it  \  the  lord  cannot  have  debt  or  diftrain  for  it,  unlefs  it 
be  prefcriptlon.    Noy.  60.  Lovelace  v.  Reynolds,  cites  26  H.  &• 
cap.  3. 

2.  Debt  for  rent  referved  upon  the  leafe  qf  a  warren  of  conies  j 
the  defendant  pleaded  that  the  plaintiff  had  plowed  a  field  par- 
cel of  the  warren,  by  which  the  conies  hac)  not  fufficient  pafture. 
Per  Cur.  (abfente  Anderfon)  it  is  no  plea }  for  it  is  n«t  a  rent 
but  a  fum  in  grofs^  due  by  reafon  of  the  contra^,  and  there- 
fore the  entry,  or  ufer  of  that  part  is  not  txxj  fufpenfon.  i^oy. 
6o.  Anon. 

3.  Where  there  is  a  rent  refervedy  and  a  covenant  alfofor  other 
money  in  the  fame  deed,  debt  will  not  lie  for  the  latter  j  as  if  I  de* 
mife  20  acres  referving  20I.  per  annum,  and  further  agree  witl^ 
Jbim  in  the  fame  deed,  that  for  as  nrnny  acres  as  hefballphvf  up, 
he  fhall  give  lo/.  more  per  ann.  for  each;  this  laft  fum  b  no 
rent,  and  an  adion  of  debt  will  not  lie  for  it.  Per  Holt.  12  Mod« 
73.  Trin.  7  W.  &  M.  B.  R.  Anon. 

(R)     What  flxall  be  faid  to  be  Part  of  the  Rent. 

I*  TllT'HERE  a  man  recovers  rent  of  2od,  per  annum,  and  the 

.     Mriffputs  him  inf^n  by  2/.  of  the  plaintiflfs;  this  fhall 

ntf  hi  inUndid parcel  of  the  rcnt^  b\it  the  recoveror  at  the  rent  day 

may 


4^4  Bern* 

fiidy  itftrain  and  male  avowry  for  all  the  20  Js  Pet  Davirs  «a(€ 
Danby  J.  clearly.  Brooke  fays  the  reafon  feems  to  be  that  thtf 
tent  is  not  due  till  the  day,  and  therefore  cannot  be  intended 
parcel  of  the  rent,  which  then  tiras  due,  Br.  Avowryi  pi.  78. 
cites  37  H.  (J.  39. 
Mafon  V.  2.  Leafe  is  made  by  A.-  to  n.  rendering  rent  4/.  and  A.  by  th<I 

ff  acr^!  ^^^^  indenture,  grants  to  B.  and  his  ai&gns  dare  feT  reddere  tt  B. 
j.  ^\,Ti'\n.  the  iejfee  and  his  ajftgns  3/.  /^d.  for  portage  \  this  3S4  4d.  is  byway 
J  J»c.  re  Qf  covenant^  and  no  part  of  the  principal  rent  to  be  retained  by 
t^lil\y  xray  of  defalcation.  Yelv.  4a,  Hill.  1  Jac.  B.  R,  &Trin.  a  Jac- 
ket tot  Car;  Cbiambers  v.  Mafon. 

[  493  ]  (S)     One  orfeverdl.     By  Grant. 

i 

%\.  joinder  li  CT^HREE  coparceners  made  partition,  and  tht  one  granted  to  tie 
hj  Aaion,  J^     f^ffQ  100/,  rent  by  thefc  words  following,  *«•  50/.  to  the 

|/c.?L!!!**  one^  and  ^os.  to  iJx  other ,  and  yet  this  is  one  rent,  and  not  fcvc* 
&.  t.*  cited    ral  rents.     Br.  Rents,  pU  i3»  cites  29  AiE  %y 

^6b.  17a. 

in  ibt  GaiJB  o^  Stukcly  v.  Builtr. 

2.  Tenant  for  life  granted  a  rent-charge^  and  be  in  reverfiaA  grani^ 
td  another  rent-charge  j  the  tenant  for  life  furrendtred,  he  in  ns 
^erfion  (hall  hold  the  lands  charged  with  2  rents,  and  as  to  one 
he  iliall  be  tenant  in  fec-fimplc,  and  as  to  the  other  he  Ihall  be 
only  ten^t  for  life.    D.  10.  b.  pi.  35.  Trin.  28  H.  8. 

3»  If  ^  man  hcfei/ed  of  20  acres  of  land,  and  grants  a  rent  ef 
29  J.  percipiett4»  de  qualihet  dcra  terne  me%,  (that  is)  out  of  every 
one  acre  of  my  land,  this  is  a  feveral  grant  out  of  every  feveral 
a^re>  an4  the  grantee  (hall  have  ^ol.  in  all.    Co-  Litt,  147*  b. 
k  iep.  55.        4^  ^VTiere  the  intire  rent  is  granted  br  referved  out  ^2  thinp^ 
i  c.-—    ow  of  which  is  not  chargeable ,  and  afterwards  a  fwK,J  would  <&• 
Ana,  1 74.    tribute  p^rt  of  the  rent  to  oiie  of  the  things  add  fart  to  the  other, 
it  A.'^nts  yet  tKc  rent  (liall  be  entire,  fOr  there  the  (viz.)  would  i^erthe 
I  rem  of  5I.  rent  to  thing  which  is  n6t  anfwerable  for  the  rent,  and  fo  by 
ffiutfi  «tf-  colour  of  diftribution  would  extinguifli  it,  whidi  is  repugnant, 
50?  lut'df  and  fo  the  (viz,)  is  void.    Per  Rhodes  and  Periam  J.  Mo-  2cl. 
tna'and      pL  349,  fafch.  2^  Eliz,  C.  B.  in  Khight'ii  Cafe. 

tteihTrl  it  is  but  one  rcnii  P<r  Hobajt  Ch.  J.  Hob.  1 7«r  i«  the  C:»fc  of  Stokdy  ▼  Boiler,  am 
10  E.  r  30.  and  fo  arc  Knight'*  Cafe.  $  Rep.  55.  and  Wintcr'i  Cafe  D.  M  EUx.  acS.  moa  • 
^ffircncewhtTt  the  fcnti  arc  rtfcrvcd  fcvtraify  at  the  Jiff  ^  tnd  whtre  tbcve  arc  uuit€  ^Jr/,  ^ 

taken  by  A  (viz.) 

Ivdodffy  V.  5.  J-  S.  granted  a  rent^harge  ef  I4f.  per  annum  oot  of  land, 
$ecreic.  habendum  7/.  per  annum  fir  38  years,  if  J.  D.fi  bug  Bve  (jwjr- 
i^'  *°Tri  able  at  Mich,  and  Lady-Day]  and  habend,  the  other  7/. perammm 
5CaV.  B  r!  for  38  years,  to  commence  after  the  death  of  J.  D.  payable  at  tlM 
idjudged  faid  2  feafts,  with  a  daufc  of  diftrcfs ;  the  queftion  was,  whe- 
?"  w  "V  ther  this  was  Otic  or  feveral  rents ;  .for  that  it  is  but  one  grant  of 
!)mKc^  14 1,  in  the  beginning,  and  the  diftrefs  limited  for  the  14L  $• 
Htict  in  the  it  is^  ctitirc  aifx)  in  the  diftrcfs*    But  all  the  Court  reMved  tte 
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tfiefe  were  feveral  rents,  becaufe  they  had  fevefal  commence  habcpJuw^ 
mcnts  and  feveral'  endings,  and  though  it  be  mentioned  to  be  "P^  '*'*^ 
but  one  in  the  caufe  of  diftrefs,  yet  that  is  to  be  intended  to  be  ^  j,cgin* 
taken  diftributively,  and  adjudged  accordingly.     Cro,  Car.  154.  prefcntly, 
pi.  2.  Pafch.  5  Car,  B-  R-  Bear  y,  Woodlcy.  "hVahw 

fhc  4cath  of  J.  S, 


6.  A.  granted  an  annuity  of  100/.  a  year  t9  B.  C.  D.  E,  and  F,  The  g"«* 
to  he  equally  divided  hetiveen  theniy  to  have  to  them  and  their  refpeElivf  ^"„°^y^Jl^ 
^JJigns  20  L  to  each  during  their  lives^  and  the  life  of  the  iongeft  year/y  rent 
liver  ©f  them;  and  if  any  one  died,  his  ihare  to  be  equally  di-  <>f^^h  h 
▼ided  among  the  furvivors.     D.  and  E.  furvived,  and  for  rent  /^3i^^. 
;u:rear  diftrained,  and  in  replevin  avowed  jointly.    Holt  Ch.  J.  viz.  20/.  «-> 
held  that  the  words  equally  to  be  divided  cannot  make  a  tenancy  P^^'j^  ^ 
in  common  in  a  deed,  though  they  may  in  a  will  -,  and  the  words  ^{gj^' 
(to  have  and  receive  20 /•  a-^iece)  explain  how  the  money  on  re-  fuivive  tiU 
ceipt  is  to  be  diftributed,  but  do  not  fever  the  grant ;  for  it  is  but  »^  '^^'"^^^ 
^ne  rent^  and  pne  grant  ji^ndifidedy  and  fo  D.  apd  £.  ^u'e  join^-  ^^ft.^^^^ 
tenants,  and  the  avowry  good,  and  adjudged  for  the  avow^t..  adjomatur. 
I  Salt,  390.  Hill.  10  Ann.  B.  R.  Ward  v.  Everard,  ^^J^^ »i- 

Comb.  329.  S.  C  ftaiet  the  ctfe  tccordingly,  and  that  upon  an  ifltie  joined  at  to  <he  r  r^ 

IsiDC  of  the  grant,  it  wu  found  for  the  avowaut  ,upon  a  trial  at  h^r ;  b(ut  judgment  was  L  494  J 
^rre&ed,  and  defendant  ordered  to  replead  and  ayow  de  novo,;  for  that  it  was  adjudged  that  t^e 
(  gra  tees  were  tenants  ip  common,  and  though  the  habendum  be  iirft  of  the  whole  iqpl.  and  y^ 
Che  (viz.)  difirihttei  it.  And  Holtiaid  be  knew  not  why  a  (vis.)  (hould  not  maJcc  a  fieverai^ce  a^ 
«Kcll  as  the  habe.ndum,  but  kere  ike  yiz,  is  in  tke  hd^endum^  and  that  it  was  alfo  adjudged  that  t)\^ 
appointment  of  the  furviyorjkip  ^oei  not  inforce  ajointenancyi  for  this  is  a  rent  d«  mmoy  whvch  fij^ 
grantor  may  make  to  rife  ftfid  fall  as  he  pleafes ;  for  evxry  variation  from  the  ordinary  pi\f$  opMB- 
'ratea  aaa new  grant,— ——Carth.  340.  $.  C.  Aates  it  aa  5  Mod.  and  Comb.  %Qd  in  the  margii^ 
£»y9»  th»t  thofe  aofe  the  very  words  of  ^he  deed,  and  it  appears  by  5  Mod.  98.  that  hewascounCJ 
ta  the  ci(^llie«  But  ^bid.  34a.  fays,  that  after  feveral  debates  Eyre  (Sam.}  J.  delivered  his  opinion 
for  the  plaintiff  that  thefe  were  feveral  rents,  but  Holt  Ch  j.  doubted,  and  there  being  qo  mcye 
judges  in  court  no  iudgment  waa  given ;  but  that  afiervsrda  ^he  grantee^  D.  and  £.  took  new  di^ 
trefiifivertdly^  and  upon  a  new  replevin  mAdt  feveral  avowries^  as  for  >everal  rent^,  and  then  the 

jpartici  agreed,  and  nothing  further  was  done. X^rthew,  at  the  end  of  the  report,  cite^ 

Mich.  14  Car.  s.  in  C.  B.  that  in  an  avowry  upon  this  very  grant  the  defendants  made  conufance 
(ta  replevin)  as  bailiffs  to  the  faid  B.  C.  X>.  £•  and  F.  jointly  f^r  rent  ajrear;  and  ypon  a  demunre^ 
^o  thefgotinnce  the  plaintiff  ha4  jmdgment,  becaufe  thefe  were  feveral  rents,  an4  the  rule  fof  jti^^fr- 
jP^fnt  vt9^  Pafch.  1^6  Car.  s«  Canb.  334.  H^merton  y.  CUytgn,  it  al.  ' 

{T)    JExtiffgui/hed  or  apportioned.  By  ConjunSlion  of 

Eftates. 

jj,  t1l7HERE  a  teafe  was  made  for  life  by  deed  indented  rendering 
renff  and  after  the  lejfor  granted  and  confirmed  the  fajite 
Jtemments  to  $he  lejfee  and  heirs  for  ever^  the  beft  opinion  was  that 
by  tlus  ,tbe  rent  is  extinguiflied  }  for  the  reverfion  is  gone,  and 
]>y  depanure  with  the  reverfion  the  rent  paiTes  with  it^  unlefs  \t 
be  excepted  j  and  aft^r  the  plaintiff  denied  the  deed.  Br.  Ej:- 
tinguifliment,  pi.  28.  cites  22  AfT.  18. 

2,  "Dciit  father  feifed  in  fee  of  land,  had  iflue  two  daughters^  he 
grants  a  rent'^barge  to  one  of  his  daughters  infee^  and  dies  ^  the 
/ami  out  ofviUfh  "CSk^  rent  was  granted^  defcended  to  the  tivg  daugh^ 

terti 
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§ers  \  fo  that  they  had  as  great  an  eftate  in  the  land  as  the  one 
of  them  had  in  the  rent;  partition  is  modi  between  them  ;  after 
this  the  rent  fhall  be  revived,  the  fame  not  being  eztinft  hf  this. 
Per  Doderidge  J.  3  Bulft.  122.  Mich.  13  Jac  in  the  Gde  of 
Gough  V.  Howard,  cites  34  Afll 

3*  If  a  man  grants  a  rent^barge  infet^  and  afttr  gives  tie  land 
in  tail  to  another^  and  the  grantee  purchafes  the  land  oftbe  tenant  in 
tail  infee^  the  tenant  in  tail  hath  iiTue,  and  dies  \  the  ijisehringt 
formedon^  and  recovers  the  land,  the  grantee  di/lrainsjbr  the  rent, 
the  ifliie  fliews  the  purchafe,  the  grantee  (hews  the  recovery.  In 
this  cafe  the  charge  is  extinB  for  ever,  notiirithftanding  the  reco- 
very for  once  extinA  is  for  ever.  Per  Afkue.  Br.  Qiarge,  pL 
42.  cites  19  H.  6.  45* 
M^eif  ft  4«  A  man  leafed  land  fir  term  ofjears^  the  lejfu  leafed  part  of  the 


J^-f"    term  to  the  Ujfor^  rendering  rent  i    it  he  after  furrenders  to  the 
fir  yws^  fi^fi  ^^JP^y  the  rent  refer  vol  upon  the  2d  leafe  is  determined, 
ren'derinp     Br.  ExUnguifhm^t,  pi.  34*  cites  20  £.  4*  i2.  Per  Brian. 

rtmty  ind  the 

^JargroMis  t^  rent  to  W,  S,  and  after  the  tnanlfor  years  furrenders^  the  rent  b  aot  exdad.  IM. 

5.  If  a  man  enfeoffs  me  upon  condition  to  render  to  him  loLficba 
dayf  and  after  /  leiye  it  to  him  fir  years  rendering  certain  rent^  and 
at  the  day  I  do  not  pay  the  loL  Now  he  fhall  hold  the  land,  and 
the  rent  referved  by  me  upon  the  leafe  is  determined  and  extinA. 
Br«  Eztinguiihment,  pL  34*  cites  20  E.  4.  I2.  Per  Brion. 

6,  A.  Uq/es  to  B.fir  100  years^  and  B  lerfes  to  C.fifr  20  yearf^ 
rendering  rent ;  A.  granted  the  reverfion  in  fie  to  J.  S.  and  J.  J. 
pyrcbrfed  the  reverfion  of  the  term.  Adjudged  that  J.  S.  fiiall  not 
have  the  rent  nor  re-entry ;  for  the  reverfion  of  the  term,  to 

[  495  1  ^hich  the  rent  is  incident,  is  extinguiihed  in  the  reverfion  in 
fee.    Mo.  94.  pi.  232.  Pafch.    f2  Eliz.    Lord  Treaiorer  v. 
Barton, 
fa^hw  7.  A.  had  a  houfe.  andjlable  for  30  years,  and  leafed  theJloUe 

U^^na     '^  ^•fi^  ^  J^or^i  and  A.  afiigned  the  whole  to  C.  for  all  the 
V.  Hob-       years,  whereby  C.  had  the  reverfion  of  the  liable,  and  the  reft 
*»^d       in  poflefiion  for  30  years,  and  demifed  to  A.  for  21  years,  the 
^ufiS  Ae   ^^^^  ^^  condition  of  re-entry  for  non-payment  of  the  rent,  or 
Coartpb.    of  25 1,  afumingrofs,  at  days  appointed*    Before  anyde&nlc 
^refj*'    of  payment,  A.  re-demifeth  the  liable,  wherein  B.  had  6yBtfs, 
luti^^  tir     *^  ^"  ^^^  '  ®  years,  but  no  attornment ;  afterwards  the  rent  and 
that  point    fine  were  unpaid  at  the  days  appointed.     A.  re-entered.    In 
^m^      ^s  cafe  the  queftion  was,  whether  the  rent  and  condition  were 
not  nlS^f.    fufpended  by  acceptance  of  the  re-dcmife  of  the  liable  ?  and 
i«rv  to  the    adjudged,   ill.  That  by  the  re-demife  to  C.  of  any  part,  by  the 
fivSrS'     v*^*^  acceptance  of  the  re-demife,  the  rent  was,  fufpcnded,  if  it 
that  cafe,      ^*^  ^°^^  »  re-demife  in  poflcffion.    adly.  That  m  this  cafe  there 
which  wa»    being  no  attornment,  nothing  pafled  by  this  re-demife,  but  ody 
•n^in,-   ^f^^"^^  interell  after  B/s  eftate  for  6  years ;  and  therefore  nd- 
«ncnt  of  the  H*^*'  *^  ^^"^^  ^or  the  condition  are  fufpended.    Upon  thtf 
wjuch  ^r.""'    i^^^P^^"^  a  ^"t  of  error  was  ^jrought,  and  att  the  fame  pointy 
Irom  point  to  point,  were  adjudged  as  befgce  j  fo  thur  thh  wis 
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ttie  judgment  of  all  the  Judges  in  England.  Follexf.  144, 145*  «»t>n  ^od 
ia  Cafe  of  Hodgkins  v»  Thornboroughy  cites  it  as  4  Rep.  52*  b.  J^^J^. 
Rawlins's  Cafe.  cd;  but  due 

as  to  ;he 
rent,  «o  book  wa«  found  to  warrant  fuch  an  opinion  but  Br.  UL  ExtinguKhmcnt  48.  where  it  is 
laid,  if  there  be  lord  and  tenant  by  3  acrest  and  the  tenant  leafes  one  to  tlie  lord  for  years,  the 
whole  rent  is  fufpended ;  but  fays  that  this  cafe  is  not  to  be  found  in  the  book  at  large.  And  Hale 
iaid,  that  a  cafe  of  a  leale  for  years  was  ftronger  than  a  leafe  for  life,  where  the  remedy  is  by 
aflifc,  and  the  tenanu  of  the  land  (out  of  which  the  TtXA  ilTues)  are  to  be  nam:d  ;  and  as  for  a 
Goadition,  that  muft  be  extinft,  where  part  of  the  thing  demUed  comes  to  the  leflbr,  becaufe  it 
is  annexed  to  fuch  a  rent  in  quantity;  tor  if  the  rent  be  diminiihed,  the  condition  muft  falL 
Vcot.  276.  Hili.  27  St  aS  Car.  t.  B.  R.—         ^Le^  116.  pL  135.  Mich.  30  Eliz.  B.  R.  Raw^ 

lins  V.  Somciford. a  I«ev.  143.  accordingly,  Hodgkins  v.  Thornborough.  ■  Fioem.  R. 

41 7*  pl*  1^-  S.  C.  accordingly.  And  Hale  find,  that  this  tit.  Extinguilhmeni  of  Br.  was  the  fir& 
coBCo£tion  of  this  ercor,  that  a  rent  could  not  be  fufpended  in  part,  and  in  effe  for  pa,rt,  which 
is  a  notion  that  haih  been  fwallowed  down  fmoe  that  opinion  in  Brooke,  but  no  reafun  at  all  waa 
ever  given  for  it  why  it  nay  oM  be  fufpendod  in  partt  as  well  at  extingui(bed  in  part ;  for  of  tha( 
never  anv~q«eftion  was  made ;  at  if  l^ee  furrendcr  part  of  his  term,  part  of  the  rent  b  thereby 
cxonguiihed.  And  Wilde  (kid,  he  looked  at  all  the  authorities  cited  by  my  Lord  Coke  ia 
Aieough's  Cafe,  9  Co.  and  every  one  of  tkem  is  of  an  entry  by  wrong,  which  is  agreed  by  all  to 
fufpend  the  whole  rent.  Vent.  278.  at  the  end  of  S.  C.  fays,  that  PoU.xfen  was  againil  the 

•pinion  of  the  Court  in  thia  cafe,  as  appears  by  his  report,  fol.  141. 

8«  If  A.  devifis  rent  to  B,  and  afterwards  makes  B.  executor, 
there  this  rent  fhall  be  extioA ;  but  where  a  man  devifes  the 
term  to  one,  and  a  rent  oiit  of  it  to  another,  and  afterwards 
makes  him  to  whom  the  rent  was  devifed  his  executor,  he  may 
noweied  to  have  this  as  a  legatee.  Per  Doderidge  J.  3  Bulft. 
122.  Mich*  I3jac.  in  Cafe  of  Gough  v.  Howard. 

9*  If  one  has  land  of  tie  part  of  his  father,  and  a  rent  out  of  the 
fame  latuhm  the  part  of  his  mother,  the  rent  is  extin^b,  and  cannot 
be  revived  or  divided,  though  he  die  without  ilTue*   Arg  Bridgnu 

54. 

10.  A  copyholder  made  a  ieafe  to  B.  for  16  years,  rendering  Hod^ina 
2ol/fWi/  ;  B.  leafed  part  of  the  lands^r  10  years  to  C.  rendering  v.  Thorn- 
no  rent  %  C.  afterwards  ajtgned  his  term  to  A.  the  firft  leflbr.  The  s°c?|^. 
queftion  was,  whether  the  rent  (hall  be  apportioned  or  fufpend-  lexf*  141. 
ed  ?  Adjudged  that  it  ihould  be  neither,  but  that  the  lefTor  ^ijudged. 
fliould  have  the  whole  rent  of  20 1.  a  year,  againft  his  leflee.  776.*^Hods. 
And  they  all  agreed  further,  that  B.  fliall  have  nothing  againft  kinsv.EQi>. 
C.  becaufe  he  referved  notliing,  nor  ILall  C.  have  any  thing  ^«°  *"^ 
againft  A.  for  the  fame  reafon.     2  Lev,  143.  Trin,  27  Car.  a.  roug™  s.C; 
B.  R.  Hodgfon  v.  Tl^ornborough.  adjudged. 

-— AndHale 
Ch.  J.  (aid,  that  if  B,  the  leffee  hed  referved  ^L  rent  upon  the  Icafe  for  10  years,  and  he  ha4 
aj^nedtc  A.  wit/tout  any  rtmi,  A.  (hould  have  2c  1.  of  B.  and  B.  fliould  have  5L  of  C.  and  C« 
(hould  have  nothing  of  A.  For  every  one  (hall  have  according  to  his  contract,  and  no  otKer  ap- 
portionment ftiall  be  contrary  to  the  contra£l,  and  agreement  of  the  parties,  and  no  r  ^^i^  "i . 
extinguifliment  or  fufpenfion  ihould  be  of  the  sol..  For  tkia  is  always  where  the  L  ^  J 
leflbr  enters  tnjurioufty,  and  contrary  to  the  will  of  the  leiTee,  but  all  aone  here  if  by  agreement 
and  contra^;  and  therefore  each  Ihallenioy  according  to  his  contra^,  a  I.^v.  143.  in  Cafe  of 
Hodgfon  v;  Thornborough.  If  B.  had  leafed  any  part  to  A.  without  refervmg  any  renc. 

there  fhould  be  an  apportionment ;  but  if  a  rent  had  been  referved,  there  (hould  be  no  qppor- 
'tionment;  for  then  the  lefibr  and  M[ct  had«  as  it  were,  by  agreement,  apportioned  the  rent  be« 
twixt  themfelves,  and  the  Icifor  fliould  have  had  his  whole  rent  of  the  leflee,  and  fo  (honld  the 
Jeflee  of  the  lefibr.     Per  Hale  Ch.  J.'  Freem.  Rep.  118.  pL  553.  in  S.  C.  ■  Freem.  Rep.  404. 

pL  429.  Trfn.  1675.  adjomaUir. ^*  C.  Ibid.  413.  pi.  545.  Mich.  1675.    K*^^  ^^**»  ift^c 

rent  muft  be  apportioned  in  this  cafe,  there  might  be  a  queftion  how  that  (hould  be  t  as  if  A,  leaic 
toM%  go  acrtt  tt  aoa.  vp>cc«  valucj  and  0.  rc-dcmiiiBi  one  of  thofc  acret  taA.  for  51*  Now  whe. 

thcr 
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tiler  thi  apftortidfunait  nifuI4  be  hy  rceeupiftg  this  s  I.  or  wlictKcr  t? t.  fhouU  Ve  ab«Bd»  ndty 
iff  leflTee  liavc  the  ^1.  over  and  above  ?  Bm.  be  faid,  that  the  book  of  17  £d.  3.  57.  was  to  the 
principal  ca(e  in  the  very  point;  but  if  it  were  in  cafie  of  a  Icafe  for  lifir,  there  it  may  be  itnii^ 
be  fafpcnded,  becaufe  there  is  only  a  real  remedy*  as  by  dtilrc(s  or  afliic,  which  (hUl  Bot  be  ap- 
portioned ;  but  the  whole  (hall  be  fufpe^ded,  becaufe  the  remedy  is  apoo  the  whole  land;  bit 
bcf e  H  is  updta  the  coutra£ka  >nd  a  perfooal  remedy;    Sed  Curia  advi&rc  vulu 

(U)     Extinguiflied  or  Apportioned.     By  Confr^ 

tnathn, 

i.  1 N  affife  where  a  Uafe  is  maiifor  llfthya  ieeiinitntti^  rentr^ 
ing  rent  J  and  after  the  leffcr  grants  and  confirms  tbcjame 
ienetnenis  to  ibt  Uffee  and  his  heirs  fir  iver,  the  heft  opinion  vasi 
that  by  this  the  rent  is  extinA;  for  the  reTeriion  is  gone,  and 
by  th^  departure  with  the  reverfion,  the  rent  pafTed  with  k,  on- 
lefs  it  be  excepted  1  and  after  the  plaintiff  demed  the  deed.  Br« 
Extinguifliment,  pL  28.  cites  21  ASi  x8. 

2.  If  a  man  bath  a  rent-charge  out  of  certain  land,  and  he^mi- 
J!rms  the  efiate^  which  the  tenant  has  in  the  land,  yet  the  rent- 
charge  remains  to  the  confirmor.    LittT.  536. 

3.  Leaje  of  2oacreSj  rcndcrii\gTcnt^  the lejee  grants sllJUsyhdi 
in  one  of  the  acres  to  J.  S.  the  le//or  confirms  tie  ^ate  (fj*  S.  Re- 
folved,  that  the  entire  rent  is  gone  in  all  the  other  acres  \  far 
being  an  entire  contra£b,  and  by  his  own  aA  there  cannot  be  an 
occupation  for  part,  and  an  excinguKhment  for  the  other  part; 
and  in  this  cafe  there  is  no  difference  between  a  fuTpenfioa  in 
part  and  an  extinguiflimcnt.  Owen.  io«  Micli.  33  &34£lia. 
C.  B.  Goddard's  Cafe. 

(W)     Extinguiihed  or  Apportioned.     By  Defcent 

or  Devj/eJ 

Soii  the  I.  TF  a  man  hath  a  rent-charge^  and  his /ather  pureiajis  fared 
u'tVfitkt  ^^  ^^  tenements  charged  in  fee,  and  dieth,  and  this  par- 

partis  the '  ^^^  defccuds  to  his  fon  who  has  the  rent-charge,  now  this  charge 
lana  in  tail,  {hall  be  apportioned  according  to  the  value  of  the  land,  bccatuc 
"fceodl  to  ^"**  portion  of  the  land  purchafed  by  the  father,  comes  net  to 
the  grantee,  ^^n  by  hls  own  zQl,  but  by  defcent,  and  by  courfe  of  law.  litt. 

the  reia         f,  224. 

(hAll  be  ap. 

portioned  ;  and  fo  ly  aS  in  ton  a  rent-charge  may  be  fufpended  for  one  part,  and  in  cfle  for  as- 

oiher.  Co.  Litt.  140.  b.  — — •  ^0  if  the/itiler  be  grantee  of  a  rent,  and  the  Aa  punksfcs  part  tftt^ 

tand  charged^  and  the  father  dies,  after  wbofe  death  the  rttU  dejcends  /a  Aefin^  the  rent  IhaU  be 

Apportioned.    Co.  Litt.  149.  b. 

2.  If  the  grantee  grants  the  rent  to  the  tenant  of  the  lasti^  mi 

to  a  Jlrangef^  the  rent  is  extinA  but  for  a  mxety.     C<s  Litt 

149.  b. 

BcndL  ftts.       3.  A.  feifed  of  a  houfe  in  fee,  leafes  the  fame  to  J.  S.  ibr 

S!c*^2i.      years,  and  by  will  devifes  it  to  C.  and  D.  his  younger  fons,  W 

[  497  ]  '^  ^^'  ^^^^  ^  *^^  ^  ^^  ^^^^  lawfully  begotten,  rcsuundcr  to 

the 
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the  rigbt  heirs  of  A.  and  dies;  C.  dies,  leaving  W.  Jus  fim;  D.  Wl^-^  ' 
now  is  feifed  of  one  moiety  for  life,  and  the  other  moiety  in  ,  |*c  — *' 
tail,  and  takes  the  whole  rent,  and  dies,  leaving  a  fon.  Ad-  s!  c.  cited 
judged  that  the  rent  is  now  apportionable^  bat  if  A.  had  conveyed  by  Ray. 
the  reverfion  of  one  acre^  parcel^  bfc.  and  the  tenant  had  attorned,  r™-''  - 
there  had  been  no  apportionment.  And,  21.  pi.  44.  Hill.  16  Eliz.  in  Caf«  of  ' 
Huntley  v.  Roper.  Holms  v. 

4*  A.  has  a  general  tail  in  Bl.  Acre^  and  fpecial  tail  in  Gr.  Acre^  Mqmel, 
eind  leafes  hoihy  rendering  rent,  and  dies,  having^tvra/  ijfues  inhe* 
ritahU  to  each  tail.    Now  the  condition  ihall  go  according  to  the 
rent.     Per  Manwood.  4  Le.  27.  pi.  82.  in  die  Cafe  of  Lee  v, 
Arnold. 

5.  A  par/on  leafes  land^  nuhereofhe  is  feifed  in  Ins  own  right,  and 
land,  of  which  he  is  feifed  in  the  church's  right,  for  years,  render* 
ing  rent,  with  claufe  of  re-entry,  and  dies„  the  rent  fhall  go 
according  to  his  refpe^ve  capacity,  and  the  condition  divided^ 
Per  Jeffcrys.  4  Le.  28.  in  Cafe  of  Lee  v.  Arnold. 

6.  If  one  makes  a  leafe  of  freehold  and  copyhold  lands,  rendering 
rent  ^  and  the  copyhold  defcenas  to  one  and  the  freehold  to  another,  the 
rent  fhall  be  apportioned.  Per  tot.  Cur.  Godb.  139.  pL  169* 
30  Eliz.  B.  R.  Harding's  Cafe. 

7.  A.  wzsfeijed  in  fee  of  one  acre,  and  poffeffed  of  another  acre 
fir  a  term  af*ii  years,  leafed  both  thefe  acres  to  B,  the  defendant 

for  10  years,  rendering  rent  \  provifo,  if  the  rent  be  behind  for  28 
days,  and  no  fuffident  iftrefs  upon  the  land,  that  they  might  enter » 
A.  £ed.  The  inheritance  of  one  acre  came  to  his  heir,  and  the 
term  for  years  to  his  executor.  The  rent  was  in  arrcar  28  days, 
&c.  and  the  heir  demanded  a  portion  of  the  rent  accordingto 
the  value  of  his  acre ;  which  not  being  paid,  he  entered.  The 
queftion  was,  whether  the  reverfion  being  divided,- the  rent  fhall 
be  in  like  manner  apportioned ',  and  if  the  condition  be  divided, 
whether  the  heir  may  demand  part  of  the  rent,  and  enter  for 
non-payment  ?  but  as  to  this  no  opinion  was  delivered.  Sed. 
Adjomatur.  Cro.  J.  390.  pi.  3.  Hill.  13  Jac.  B.  R,  Wood  Vf, 
C2ermans« 

(X)    Extinguifhed  or  Apportioned.    By  Grants 

I .     A   /LEASED  to  B.  for  life,  and  afterwards  to  C.fir  20  years,  Lefor  «. 

-^^  •    rendering  rent,  the  term  to  commence  after  the  death  ofB.  f^Jf^  *» 
— B,  granted  his  efiatefor  life  to  A.  the  Icflbr.     A.  during  the  life  UfeeKlt 
of  Bp  enfeoffed  J.  S.  in  fee,  nvho  fujfered  tf  common  recovery.     JB»  bein^upon  . 
^d,  and  the  recovcrors  di{h*ained  and  avowed  for  rent  arrear.  ^""'^*  *^ 
Fitzjames  and  Knightley  thought  the  rent  was  not  extinguiOied,  tion  *i?by 
becaufe  it  was  not  in  efTe  at  that  time,  it  not  being  to  be  paid  till  the  feoff- 
after  the  death  of  lefTee  for  life,  who  was  alive.    D.  3 1.  pi.  210.  J^*„^^ 
&c.  Hill.  28  H.  8.  B.  R.  Anon.  .  cd  upon  the 

kife  be  not 
estiad ;  but  Baldwin  Ch  J.  thought  it  was  not.    Mo.  ti.  pi.  49.  Hill.  42.  6.  Anoa.  ,  i 

|n  the  Cafe  of  Battey  v.  Trtvillioo.    Mo.  ftSt.  pi.  434.  Mkh.  3a  &  jaBtis.  C.B«    Oacpoioe 
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uvu,  whediert  whcA  tlic  Icflor  taun  umd  Um  Uflfee  for  life*  tail  vnkfi  feoSmcfll,  u4  tfcftleit 
re-enten,  if  th«  lent  be  revived,  end  the  jiifticet  doubccd  tbcrcof,  add  becMife  it  did  ooi  sakft 
aa  end  of  the  caufc  they  would  not  argue  it, 

2.  It  was  taken  not  to  be  a  good  fecurity  for  the  king  for  his 
(ervices  referved  upon  a  grant  before  made  to  A.  in  tail,  to  give 
the  reverfiori  tenend    the  reverfion  by  fuch  ferviccs,  when  it 
ihall  veft,  and  to  accept  the  firft  fervices  during  the  tail ;  for 
when  the  reverfion  is  gone^  thr  rent  and  fervices  referved  t^on  tie  tail 
are  gone,  as  well  in  the  cafe  of  the  king  as  in  the  cafe  of  a  com- 
[  498   1  inOQ  perfon,  and  therefore  the  devife  %vas,  that  the  king  by  a  new 
patent,  reciting  the  firfl  patent,  fbould  give  the  reverfion,  and  thefirfi 
rent  and  fervices  habendum  in  fee,  to  hold  by  fuch  fervices,  and  render* 
ingfuch  rent,  and  by  this  the  king  fhall  have  new  tenure  imme- 
diately, and  the  grantee  ihall  not  be  charged  of  double  fervices 
and  rents  during  the  tail.    Br.  Patents,  pK  97.  cites  32  H.  8. 
The  E.  of  Rutland's  Cafe. 
5^  if  he  bat       3*  If  the  tenant  of  the  king  of  4  acres  aliens  one  acre  to  the  king, 
•  ^»"«**^cr«  xht  rent  fhall  be  apportioned,  by  fome  if  it  be  feverable,  and 
•od  thTonc  ^^**  ^y  ^^^  common  law  by  fome.    Br.  Apportionment,  jpi.  23. 
aliens  to  the  cites  3  a  H.  8. — Brooke  makei  a  quaere ;  for  contrary  in  die  read- 
king.  Ibid.  ingofFitzjamcs. 

Godb.  95^  4.  A  leafe  for  years  was  made  of  100  acres  of  land  rendering 
&  h'^'a.  ^^^^  ^^^'  afterwards,  the  lejjor  granted  50  acres  of  it.  The  grantee 
s9£li£.s.C.  fl^^U  'iot  have  any  part  of  the  rent,  but  it  is  all  dcftroycd. 
&  per  tot.    Arg.    2  Le.  252.  pi.  339.  cites  32  H.  8.    Wifeman  v.  War- 

not  be  apportioned,  becaufe  a  term  is  out  cftheJiatiUt ;  and  a  rent  referved  upon  a  kafe  for  yetit 
Ihall  not  be  apportioned  by  the  a£l  of  the  leflbr ;  but  othcrwifc  by  ad  in  law,  as  where  a  trmat 
maket  a  feoiFment  in  fee  in  part  of  the  lands,  and  the  leflbr  enten.  And  at  anotlicr  day,  Aado^ 
Ion  Ch«  J.  iaid,  that  if  the  lelBbr  of  %  acre*  granu  the  reverfion  of  one  a^e*  the  wMe  leat  m  cs« 
tiaflL  Goldib.  44.  S.  C.  Mich.  S9EI1Z,  but  adjornatur. 

Mo.s  14.pl.  J.  If  the  leflbr  grants  part  of  the  reverfton  to  aflranger,  the  rent 
idbctt*'*  ^^  ^  apportioned  \  for  the  rent  is  incident  to  the  rcveHioa. 
^        *       Co.Litt.  148.  a. 

6.  If  a  kofe  he  of  '^  acres  referving  a  rent  upon  coneBiion,  and 
the  reverfion  is  granted  of  2  acres,  the  rent  fhall  be  apportioned 
by  the  aA  of  the  parties,  but  the  condition  is  deffaroyedj  be> 
canfe  it  is  entire,  and  againft  common  right.    Co.  Litt.  215.  a. 

7*  If  the^m^f^  of  a  rent-<harge  ^/tm//  ittotbe  tenant  of  tbe 
hmd^  emd  q granger,  it  ihall  be  extinguifhed  but  for  the  meiety  \ 
and  fo  it  is  of  zfeignioryr  Co.  Litt.  307.  b. 
Aiid.i8.pL  8.  A.  infeojfed^.  in  fee  of  the  manor  of  S.  rendering  to  A« 
36JS.C.ac-  and  his  heirs  a  rent  annually,  with  a  claufe  rf  diflrrfs,  and  a  re- 
oaly'Sfar'  ^^^^yJ^  non-payment  %  and  covenanted  to  nuie  further  ^urance  \ 
he  ftatci  the  and  by  another  deed  of  the  fame  date  A.  covenanted  with  B.  to  levy  s 
^^^S^  ^^  ^^  ^^^  manor,  which  ihould  be  to  the  fame  ufet,  imcnts, 
wmaan^  ^^^  conditions,  as  exprejfed  in  the  deed  oi ferment,  and  to  no 
and  that  the  Other.  A.  levied  a  fine  come  ceo  B.  had  ex  dono  A.  with  tbe 
^^oT  ^^^^  words  of  releafe  of  all  his  right,  according  to  the  coorfe  of 
^^.^^  SneS|  &c.  with  warranty  accordinglyi  &c»    It  was  the  opinioD  of 

th« 


die  greater  part  of  the  jaftices  of  both  benches,  Oat  the  rent  s.c.  cited 
was  not  extinguifhed'  by  this  fine,  bnt  was  jwcfcrvcd  by  the  ^**i  *!fia 
indentture  which  directed  the  ofes.   D.  157.  pi.  28>  29130.  Hill.  Andrew's  , 
4  ft  c  p4  &  M.  Pnuenham  ▼.  Duncomb.  ?*^*'"~T 

^  &Mo.  38^. 

1^506.  S.C.  ctted  ia  fierrot't  Cafe.  S.  C.  cited  s  Rep.  73.  t.  in  Lord  Crokiwell't  Cafe* 

S.  C.  cited  t  And.  85.  in  Lord  Cionweira  Cafe. S  P.  Mo.  998.  pi.  445.  Trin* 

3«  Eliz.  C.  B.  in  the  Cafie  of  Sherrot  v.  Holloway.     .  ■      S,  C.  cited  Arg.  Mo.  384.  io  Ptr* 
rot'a  Cafe. 

9.  Lejfeefor  10  years  granted  a  rent-charge  to  his  lejfor  for  the  S.  C.  and  la 
Jam  years ^  the  lejor  granted  the  remainder  in  fee  to  the  leffee  for  ^0^^™ 
yarSf  the  juftices  were  of  opinion  that  the  rent  is  gone^  becaufe  G«db.  137. 
the  lefibr  who  had  the  rent  was  party  to  the  deftruftion  of  the  Pj:  *^»'  8* 
leafe,  which'  is  the  ground  of  the  rent,     4  Le.  2.  pi.  5.27  Eliz.       * 
C.B.  Buckhurft's  Cafe. 

10.  Limiting  a  remainder  over  of  the  land  by  him,  to  whom  the  Rcfolved 
J-ent  was  firft  referved  upon  the  render  by  fine  of  the  land  en-  J^g^^ 
tailed  was  extinguifhment  of  the  rent^  and  cannot  go  to  the  re-  and  xent 
mainden    Mo.  C7(;.  pi.  70c.  Pafch.  41  Eliz.  C.B.  White  v.  ptffcd,  be- 

Ihoald  enure  is  federal  finet ;  but  if  one  makes  n  gift  in  tail,  rendering  rent,  remainder  over  ia 
fee ;  this  being  hy  deed  is  a  good  reveHion  to  the  donor,  and  the  remainder  only  without  the 

*  rent  fhall  go  to  theftranger.    Cro.  E.  7a7.  pi*  6s.  Mich.  41  ic  41  Eliz.  C.  h*  S.  C. 

Ibid.  768^  pi.  ii.  S.  C.  Adjomator. Ibid.  791.  pi.  36.  S  C.  by  name  of  White  v.  Weft. 

*  ^judged.—*  And.  170,  pi.  92.  S.C,— Noy  9.  S.  C.  Adjornaiur.  f  Qw.  ia6.  S.  C. 


!!•  A.  copyholder  in  fee  made  a  leafe  rendering  renty  and  •[  499  ] 
ihen  furrendered  the  reverfon  to  JB.  who  diftrained  for  2  parts  of  B«ck  v. 
the  rent ;  and  this  was  held  good  without  any  attornment  of  the  J^*'*  ^'  ^* 
leflee  or  notice  to  him ;  becaufe  the  furrender  is  a  thing  noto-^acthougb 
rious  of  itfclf.    Raym.  18.  Trin.  13  Car.  2.  B.  R.    Black  v:  th»e  w^ 

|L»_  1^  "w> notice  0% 

"Ol«-  the  furrtn. 

ller,  yH  the  diftrels  was  notice  fufficieat,  and  that  it  is  not  like  to  the  cafe  where  forfeit nre  is  to  b« 
ttkcB  upon  the  breach  of  the  condition,  and  here  the  rftate  pafles  by  furrender  tnd  admittance  i« 
cimrt,  which  are  public  ads,  whereof  every  tenant  may  uke  notice,  and  attornment  is  not  necef- 
fuy  in  thit  ctfe,  becauk  there  is  00  nmn  to  compel  it ;  and  judgment  was  given  nifl|  &C 

(Y)    Extinguifhed  or  Apportioned.  By  Turcbaji 

or  Parcel. 

I*  TF  there  be  lord  and  tenant,  and  the  lord purchafes  pared  ef 
the  landy  the  rent  of  the  feigniory  fhall  be  apportbned^ 
and  lb  it  was  done  by  award,  anno  18  £•  2.  quod  nota ;  andsthis 
by  the  common  law,  as  it  is  faid  elfewhere }  but  qusere  by  the 
common  law.  But  it  is  good  law  after  the  ftatute  of  quia  entptores 
Urrarum  ^  and  fo  is  Littleton  in  his  Title  of  Rents,  &  concordat 
the  reading  of  Sir  John  Fitijames.  Br.  Apportionment,  pL  itf* 
cite«3Aflfi8. 

%.  In  affife  of  lol,  rent,  the  tenant  pleaded  hors  defonfee,  the  BK  Appot» 
Jemandant  made  title  by  grant  of  one  A.  tertenant  to  the  aneejtor  (ftlk  ^"^^^^ 
^mtffin  tml^  and  Uic  pl^hAjf  is  ijjise  int^H.  H)ktd^endantfmid^  30  JiC.  4«. 

^%  ih$itt 


.  ^^  thi  iifUMi  m  tM  pt^ebtfid  pOftil  cf  thi  lani  ehargti^  an^ 
iii  plaint^  recovered  agai/i/l  him  kf  faint  titky  which  matter  wn 
pleaded  tor  extinguifhment  of  the  rent,  and  after  the  aJUe  fnir 
charged  to  inquire  tftheplaintvffhefnfed  9f parcel  of  the  Umdebargei% 
mAichfiddy  that  he  was  ad  annum  valorem  i6/*  and  were  ^prfed  cf 
what  value  the  whole  was,  whofaid,  that  5/4  and  fo  fee  that  the 
land  is  worth  only  the  moiety  of  the  rent}  and  after  it  was 
awarded^  that  the  plaintiff  recover  feiftn  of  the  rent^  and  recoup  16/. 
cfrent  in  the  hands  of  the  plaintiff ^  and  no  more ;  and  yet  per  BirtODf 
he  ought  to  recoup  more  than  t6s.  by  redbn  that  the  land  is 
worth  only  the  moiety  of  the  rent  j  therefore  quxrc  if  the  land 
had  been  of  greater  value  than  the  rent,  whether  it  had  beeo 
apportioned,  having  regard  to  the  quantity  of  the  rent  5  and  fee, 
that  by  a  pUrchafe  of  parcel  of  the  land  by  tenant  in  tail  of  the 
rent,  the  entire  rent  was  not  extinguiihed.    But  it  feemSf  that 
again/l  tenant  in  tail  himfeif^  who  purchafed^  it  is  afufpenfum  tf  eS 
during  his  life  \  but  as  to  his  heiry  in  whom  there  is  nofollyj  it^foH 
he  apportioned.     And  fo  it  feems  fupra,  that  the  tenant  in  tail 
purchafed  parcel  of  the  land  chaf sed,  and  fuffered  his  ifliie  to 
recover  this  land  againft  him  in  affile  upon  feint  title;  the  tenant 
in  tail  died,  the  iime  in  tail  being  feifed  in  this  form,  brought 
affife  of  the  rent  granted  in  tail,  and  yet  recovered  and  the  rent 
recouped  ut  fupra,  miror  inde,  by  reafon  that  he  himfelf  reco- 
vered the  land,  and  brought  the  affife  of  the  rent.    Br.  Extin* 
guifhment,  pi.  29.  cites  30  AS*.  12. 

3.  Dum  fuit  infra  aetatem ;  Per  Kirton,  if  an  infant  feifed  ^  $ 
rent  purchafes  the  land  and  aliens  the  land  within  agCy  it  is  at  his 
election  to  bring  praecipe  quod  reddat  of  the  land  or  of  the  rent; ' 
quod  nullus  negavit.     And  fo  fee,  that  the  rent  is  not  extin- 
gui(hed  by  this  purchafe,  bnt  only  fufpended.    fir,  Extingiiiib- 
ment,  pL  ^•  cites  46  £.  3.  34. 
C  5^0  ]      4>  Ix  a  man  has  a  rent-charge  znA  purchafes  parcel  rf  the  laady 
charged,  the  rent  \&fufpendedy  becaufe  in  this  cafe  there  is  no 
apportionment.    Br.  Apportionment,  pU  27.  cites  1 1  H*  <S«  22. 
5.  Where  an  annual  fum  is  granted  out  of  lands,  fo  that  it 
may  be  rent  or  annuity  at  the  eleSion  of  the  granteey  if  the  grantee 
purchafes  parcel  hefinre  elision  he  cannot  mace  ele£Uon  afterwards, 
«  S.  P.  Be»   but  the  whole  is  *  extinguiihed  \  but  if  before  eleftion  pared  ie* 
^^  ^     fiends  oix  the  grantee,  if  he  brings  writ  of  annuity  the  annuity  is 
fade&y^    ^^^  apportionable,  but  he  ihall  luve  the  annuity  intirdy.  2  And. 
thatthii      4.  m  the  Cafe  of  Fulwood  V.  Ward,  cites  I4£.4»  andthatthis 
T**"!5r  was  granted. 

mLVkmaakf*    PtrCokeCli.J.  AB11UL149.  in  the  Cafe  of  Sprint  v.  Hicks. 

The  rent  is  6.  If  a  man  has  a  *  rent-charge  to  him  and  to  his  hdrs,  ifloii^ 

*J^^^  out  of  certain  landt  if  he  purcluife  any  parcel  of  this  to  him  and 

common  to  his  heiTs,  all  the  rent-diarge  is  extinA  and  the  annuity  alfo} 

aUbt,  ind  becaufe  the  rent-charge  cannot  by  fnch  manner  be  amxutioned. 

Ufc*;^  Litt.f.2a2.             ^              ^                          «r- 

ymafibe  ^•  B$a  if  a  man  who  hag  a  *f  nnt-firvict  purchafe  pared  of 


the  land  out  of  which  the  rent  is  ifliiingi  this  ihaU  not  extinguij(h  ^'^^'^ 
all  >  for  a  i:cnt»fcrvicc  in  fuch  cafe  may  be  apportioned  according  !jjIJ5ufc  o? 
to  the  value  of  the  land.    Litt.  f.  222.  pmitu  ex* 

undindie 
whole,  and  cinnot  be  apponlonrd  ;  iut  hy  aff  in  law  it  wuy*    Co.  Litt.  147.  b. 

*  Stv.  ^.  pL  143.  Pifcb.  t5  EHe.  S.  p.  And  lb  if  he  be  comu/ee  m  ^JattU  wttrck^nt  mrrtcw* 
nizamtt  »Bd  poichaict  parcel  of  the  laad,  all  the  rent  isdecermiiied.  But  otherwife  it  it  in  the 
cafe  of  the  queen ;  for  it  (be  purchafet  parcel,  flie  (baU  have  execution  of  the  other  landty  which 
are  in  the  poflcffion  of  o>heri.    Per  Manwood. 

S.  P.  Per  Coke  Cb.  J.  3  Balft.  69.    But  if  the  grantor  ^«»li,  tUt  thefTMUt  and  bis  heirt 

JUll  di/lrMMfor  the  fime  rent,  it  waa  adjudged,  that  thit  fliall  be  conftrued  the  like  rent ;  and 

good. — And  amounts  to  a  mufgrttnt.    Co.  Litt.  i48.-^The  words  were,  that  he  (hould  diftrain 

tor  the  iame  rent  in  the  reft  <ftke  land,  and  the  grant Jkatt  fiand  in  itsfiree,  npA  Pfaich  beld  that 

k  ynn  good.    Br.  Charge,  pi.  48.  cites  46  £.  3.  3a. 

f  Where  one  has  a  rentjervice^  and  ^rckafa  the  remainder  or  reverjun  infee^  all  the  whole  (eig« 
n>ory  is  exdn£fc ;  for  the  entire  tenancy  is  held.  But  fuch  purchafc  does  not  extinguilh  a  renU 
charge ;  for  this  is  chargeable  upon  the  poflcflxoo ;  for  he  Ihall  avow  as  in  land  chargeable  to  hit 
^ftrels.     PtT  Gawdy  J.     Cro.  £.  926.  pi.  11.  Gamon  v.  Wefton.— Le.  954.  pi.  363.  S.  C. 

But  where  a  rentfervice  is  hetome  a  rent-jech  hyjeverence  of  the  Ume/rom  the/eigniery^  the  natnic 
•f  the  rent  Is  changed ;  for  if  the  grantee  purchsfe  p^rt  of  the  land  the  whqle  rent  (hall  be  cxtind» 
Co.  Litt  150.  b. 

8.  If  J  joinienMnfs  hold  If  an  attire  yearly  rent,  as  a  iar/g,  or  F.M.B.io^ 
rf  a  grain  of  wheat,  and  the  tenant  cea/e  by  2  years^  and  the  brd  jJ,ig^^E.n. 
recovers  2  parls  of  tht  land  agairift  2  rfthem^  and  the  '^ijava  his  CeflC  tt. 
part  by  rendering  of  the  rent,  &c.  and  finding  furety;  albeit  the  '3^3-  47* 
lord  comes  to  die  2  parts  by  lawful  recovery,  grounded  upon  the  ]2.^x,  Cef-' 
default  and  wrong  of  the  2  jointenants,  yet  fliall  the  entire  annval  iavit,'pL  35. 
rent  be extinft.    Co.  Litt*  140.  a.  citesF.N  ju 

90O.  Brooke 
&yh  it  feens  that  fuch  recovery  is  as  a  purahafe  and  not  as  t. recovery  of  the  land  by  titk|  of  the 
bnd  dcfcended  to  the  demandant, 

9.  Baron  and  feme  were  ieifed  of  1  manors,  and  conveyed  l-e-  «54-.pl' 
them  hjjine  to  A.  and  A.  by  the  fame  fine  rendered  back  to  thetn  |^iJ^"** 
a  yearly  rent  of  ^ol.  and  to  the  heirs  of  the  feme  5  and  alfo  rendered  i.  R.  3*  C, 
toe  2  manors  to  them  for  their  livesy  remainder  over  in  tail.  Baron  te'J?'"*®^ 
and  feme  died.  The  fon  and  heir  of  the  feme  claimed  the  rent.  Ga^mon'T 
It  was  objected,  that  the  grant  of , the  rent  was  void  ;  becaufe  Caie. 

the  land  was  granted  at  the  fame  time  and  to  tht  fame  perfon^ 
and  that  the  grantee  cannot  have  both.  But  adjudged,  that  It . 
was  good,  and  the  law  fhall  marfhalthem\  for  firft  the  rent  Ihall 
pafs,  and  then  it  ihall  be  as  a  purchafe  of  the  land  by  the  feme^ 
who  was  l<^ifed  in  fee  of  the  rent  \  and  the  purchafe  of  the  re« 
mainder  in  fee  fhall  not  extin^iih  the  rent,  but  it  ihall  be  in  efie 
during  the  particular  cftate ;  for  by  this  the  pofTeilion  is  only 
charged.  Cro.  £.  226.  pL  ii.  Pafch.  33  Eliz.  B.  R.  Gamoa  [  5QI  ] 
V.  wefton. 

10.  A.  feifed  of  i?/.  Acre  infee^  and  pofiefied  of  JiTh.  Acre  for 
yearsy  grants  a  rent  out  of  both  to  ^..for  life^  with  claufe  of  dif^ 
trip  in  both.  If  3-  ptfTchafes  parcel  of  W  h.  Acre  the  rent  is  not 
cxtinft,  becaufe  it  ifliies  only  out  of  Bl.  Aqre«  7  Rep.  23*  b^ 
^4.  b.  Trin.  42  Biz.  C.  B.  Butt's  Cafe« 

Qj  }  (Z)  ExUn^ 


jp/  finite 

(Z)    Extinguiflied  or  Apportioned.  By  Rtcaviry. 

jKitfan^A  I.  1T7  HERE  a  man  ^aff//tfr/ii^«<i&0f^  024^2^  2  ii^^,  and  after 
S"f2*  ^  f^^^^  riTf w^/ /A# ^w orr^  iy ^«w/ /£/Zf,  the gnntee 

Jatftacfis,  fl^all  have  the  whole  rent  out  of  the  other  acre.  Brooke  hp^ 
•nd  iftertbe  quaere  inde ;  for  this  is  his  own  aft  i  for  it  is  {aid  eirewhere9  that 

^^rs'Ju'of  '^  ^f"^  ^  ^  ^^"^  ^  <f  i  ocres  of  land^  and  ^fUr  Jbc  ruowrt 
the  teres  ^  dffwer  of  it,  the  rent  ihall  be  apportioned  as  upon  defcent.  Br. 
afehutiiti  Extinguifhment^  pl«52*  cites  DoAor  andStudent^  lib.  a.  op. 

yexit  iscxtiod  for  the  whole ;  bccaufe  he  cUimt  under  the  graaior.    Co.  Lttt.  t^8.  b« 

a.  If  a  man  kqfes  land  for  lift^  rendering  renty  and  the  ttwit 
u  impleaded  and  lofes,  and  recovers  in  valtde,  he  ihali  not  render 
rent  for  the  land  recovered  in  value  ^  for  the  rent  (hall  be  re- 
couped in  the  extent.    Br.  Rents,  pi.  12.  cites  aa  AfH  52. 
^(•of  3.  If  a  man  leafes  land  and  good^  (or  years,  rendering  rent, 

JMofHuet  '^^  ^^^  ajlranger  recovers  the  land^  the  rent  (haU  be  appor- 
and  after  iboed,  inaunuch  as  the  goods  are  not  recovered.  Br.  Appor- 
upon  t  re-    tionment,  pi.  24.  cites  7  H.  7. 4,  c. 

cognisance 

jBade  by  the  Icflbr  the  Und  is  tviBtd.  Adjudged,  that  there  Ihtll  be  no  apporttoamcnt  of  iht 
rent,  and  the  lefiee  (hall  hold  the  (heep  wahout  any  allowance.  And  Wrav  Ch.  J.  hiAy  tWt« 
ynik  ib  held  before  in  C.  B.  For  the  rent  was  in  its  creation  entire  and  incinent  to  the  revciiNDt 
»nd  was  r^t-fervice,  and  by  cvidion  of  the  land  and  reverfion  this  ceafcs  to  be  rcnt-Cernce,  mi 
U  is  th^eJ^re  (one.    O.  tit*  b.  Marg.  pi.  38.  cites  Mich.  33  &  34  £liz.  B.  R.  fiBMCsCaib. 

Br.  Wa&e,  4.  If  a  man  recovers  the  place  Hvafled  hy  afHon  of  wafte^  whidi 
K^^  place  wafted  is  only  parcel  of  the  land  leafed,  there  the  rat 
S.  F.  Co,  ihall  be  apportioned.  Par  Newdigate  Serjeant*  Br.  Abortion* 
H*'i^^*  ment,  pL6.  cites  14  H.  8.  11,  12. 

"— S.  p.  Per 

Df.r  and  Minwood.  Mo.  114. in  pi.  S55.  Pafcb.  aoEliz.  Anoa.--If  ^yf  rfAt  Umdkntmmii 

the  rent  (h^UboappofttOQcd.    Br.  Apportionment,  pi.  24.  cites  T.  1  v  U.  1  foL  ii. 


fai/tbitit  5.  .A  is  hrd,  and  B.  tenant  hj  certain  rent,  J9.  Uafes  to 
oooduVn is  ^^*  ^^^  ^^  brings  nvajle  and  recovers  the  land  again.  KcMc 
deed;  for  ^^^9  ^^  ^^  tenant  B.  ihall  not  pay  the  rent  to  A.  duricg  A's 
beagreedt  life^  becaufe  A.  by  his  ovirn  a£l  had  excluded  himfelf  onceof  aoy 
^j^l^  rent  during  his  own  life  by  taking  this  leafe  \  and  though  Ik  rc^ 
fcmmadeto  COvers,  yet  by  this  recovery  he  dues  not  dtfprove  the  interefi  wbittJ. 
jk^^  *«/;  but  by  bringbg  this  aftion  he  had  affirmed  his  poffcffian. 
A  TS^  and  therefore  ihall  be  difcharged  of  the  rent.  Keilw.  113.!^ 
Ureijor       pi.  47*  Cafus  incerti  temporis.  Anon. 

oonditioM 

krchn ;  in  thi*  eaCp  B.  (hall  nay  the  rent,  becanfe  by  his  entry  ht  kas  iifiroctd  thi  ef^Urftklmii 
for  if  A.  the  lord  had  charged  tne  hnd,  and  after  B.  th^  tenant  had  recovered  by  afHoa  of  «iAe» 
ht  (haU  bold  tkt  land  charged ;  becaufe  by  the  recovery  be  afiirmcd  the  poflci&oii :  and  fe  (hoe 
ia  a  ^i^^J^y  l^wecn  a  €»nd»tm  h  law  and  a  coftdition  in  dted.  Sec*  Per  Keblc  Kciltf.  ii|-  ^ 
pL  47.  vai^  incerti  tcmporia.  Anon; 

(  50B  ]  6.  Jf.  leafes  t»  3.  for  life\  if.  by  indenture  grants  hisejbum 
it^Jt^  J^  &  rj/frvwTf  to  him,  &c.  a  rcnty  with  clentfe  of  reentry  for  boih 
^^^*  payxncrtt 


Kent;  so^ 

fsOTinent  $  J.  S.  does  wafie^  A.  irings  wqftf^  and  recovers.    Kd>l6  tm^Urge^ 
faid  that  A.  after  his  recovery  (hall  pay  the  rent,  but  the  re-  S^*J3^, 
entry  is  determin):d  ;  and  it  being  infifted,  that  if  J,  S.  before  tndthcud 
Wf  wafte  done,  had  granted  a  rent  to  a  ftranger,  and  afteir  A,  ^9^  ^^*^' 
the  firft  leflbr  had  recovered,  that  in  fuch  cafe  A.  fhoidd  be  ^1^,,  he 
charged  with  the  rent,  becaufe  there  was  no  default  in  thd  fliaii  hold 
ifaranger.    Keble  faid,  that  there  is  no  diverfity  where  J.  S.  the  Sj!  *"*^ 
ad  grantee  had  granted  a  rent  to  a  ftranger,  and  where  to  his  duruL  the 
lefibr;  for  he  had  fuch  intereft  in  the  land,  that  he  itiight  charge  life  of  the 
it  during  the  life  of  his  lefibr,  and  then  his  authority  is  as  great  {5fc"\f^ 
againft  his  leflbr  as  againft  a  ftranger,  and  the  doing  of  the  if  the  rent 
wafte  was  not  his  aA,  and  fo  to  his  intent  the  rent  remains,  "were  grants 
but  the  re-entry  is  gone,  becaufe  the  land,  by  committing  the  ^//j'^J^ 
wafte,  is  given  to  the  leffor  by  the  ftatute  for  a  punifliment,  the  leflbr' 
and  the  fame  law  of  ceflavit.     But  where  the  lord  recovers  by  ?»»"  >voi<l 
writ  of  efcheat,  it  is  otherwife :  for  he  fhall  not  have  his  land  "•  5  k  ^ 
in  other  condition  than  his  tenant  had  it  \  for  the  land  is  n6t  a. 
boi|nd  with  any  efpedal  law,  as  in  the  Cafes  aforefaid ;  and  fo  a 
diverfity,  &c.    Keilw,  132- a.  b.  pi.  109.    Cafus  incerti  tern* 
poris.     Anon. 

7«  In  fome  cafe  a  renUciarge  fliall  not  be  wholly  extinA,  5:0  it  is  if  A. 
where  the  grantee  claims  from  and  under  the  grantor ;  as  if  B,  r  "i"**^*  * 
makes  aleafe  of  one  acre  for  life  to  A*  and  A,  is  feifed  of  infe™^d 
another  acre  in  fee,  and  A*,  grants  a  rent^harge  to  B^  out  of  B.  had  en~ 
both  acres,  and  does  wajle  in  the  acre  which  he  holds  for  life,  *y^f^  ^^ 
and  B.  recovers  in  wafte ;  the  whole  rent  is  not  extinA,  but  the  rcnt'Ii 
fhall  be  apportioned^  and  yet  B.  claims  the  one  acre  under  A.  Co.  to  bea/^ 
Litt.  148.  b.  I^^'i^u'^ 

cxtxii£l;  and  the  reafon  thereof  is,  for  that  it  is  a  maxim  in  law,  that  nallus  commodnm  capere 
poceft  de  injum  fua  propria ;  and  therefore  feeing  the  wafte  and  forfeiture  were  committed  by 
the  aft  and  wrong  of  the  lelfe;,  he  (hall  not  uke  advant^ige  thereof  to  cxtioguiih  the  whole  rent, 
mnd  the  whole  rent  cannot  ifl*ue  out  of  the  other  acre^  becaufe  the  IcfTor  has  the  one  acre  under  xbit 
cftaieof  the  leilee,  and  therefore  It  fliall  be  tpportioucd.    Co.  Litt.  148.  b. 

8.  If  the  ting  gives  2  acres  of  lapd  of  equal  value  to  another  in    .  - 
JeCf  fee  tail,  for  life  or  years,  refcrving  a  rent  of  2  ftiillings,  and 

the  one  acre  is  eviBed  by  a  title  par  amount ^  the  rent  ihall  be  appor<« 
tioned.    Co.  Litt,  148.  b. 

9.  If  giji  in  tail,  leafefor  life  oryprsy  be  made  of  both  acres,^ 
referving  a  rent,  the  donor  or  leilor  dies,,  the  ijfue  in  tail  avoids 
toe  gift  or  leafe,  the  rent  fliall  be  apportioned  y  for  feeing  the 
rent  is  referved  out  of  and  for  the  whole  lands,  it  is  reafon  that 
svben  part  is  eviBed  by  an  elder  title,  that  the  donee  or  leiTee  fhould 
not  be  charged  with  the  whole  rent,  but  that  it  fliould  be  ap« 
portioned  ratably,  according  to  the  value  of  the  land«  Co.  litt^ 
148.  b. 

ID*  If  the  father  within  age,  purchafes  parcel  of  .the  land  ^iiitisi^ 
charged,  and  aliens  within  age,  and  dies,  the  fon  recovers  in  a  J^^'IJ^ 
writ  of  dum  fuit  infra  %tatem,  or  enters ;  in  this  cafe  the  aB  of  oftJu  ^a^: 
the  lavf  is  mixt  vM  the  aff  ^ the  party,  and  yet  the  rent  fliall  be  upoa  •«. 


Sozt 


BCIttt 


^enutioa^    apportioned }  for  after  the  recovery  or  catrjf  the  foa  has  Ae 
ctr^ri?  1«^  by  defccnt.    Co.Litt.  iso.a. 


tu^  the  icat  Hull  be  tpportio»td  for  the  caufie  above  ncntioBedi    Co*  Litt.  150.  «• 

* 
XI.  Amxn/ei/edoflzad&infeeiaket  afvj/if  and  makes  a fmf^ 
fumt  infiey  the  faffiet  grants  a  rent-charge  of  xol.  out  of  due 
land  to  ihs  feoffee  and  his  wife,  and  to  tie  heirs  efthehujhasid\  the 
hufband  dies^  the  wife  recovers  the  moiety  for  her  do%s)er  by  the 
cuftom  \  the  rent-charge  (hall  be  apportioned,  and  (he  may  dit 
train  for  5I.  which  is  the  moiety  of  the  rent  \  in  which  cafe  two 
notable  things  are  to  be  obferved.     ift.  Albeit  the  dower  be  by 

I  5^3  ]  relation  or  fiftioii  of  law  above  the  rent,  yet  when  the  wife  re- 
covers her  dower,  fhe  ihall  not  have  her  entire  rent  out  of  the 
reiidue  \  for  a  relation  or  fiAion  in  law  fhall  never  work  a  wroi^ 
or  a  charge  to  a  third  perfon,  but  in  fiSione  juris  femper  efi  aqwtas. 
adly.  That  albeit  her  own  aB  concurs  with  the  aB  in  lawf  yet  the 
rent  ihall  be  apportioned^    Co.  Litt.  150.  a. 

12.  If  a  man  has  an  office  for  life,  which  requires  fkxlland  coCr- 
fidence,  to  which  office  he  has  a  houfe  belonging,  and  charges  the 
houfe  with  a  rent  durihg  his  life,  and  after  commits  a  forfeiture  ef 
his  office,  the  rent-charge  (hall  not  be  avoided  during  his  life  ^ 
for  regularly  a  man  that  takes  advantage  of  a  condition  in  br, 
ihall  take  the  land  with  fuch  charge  as  he  finds  it.     Co.  Litt. 

234.  a- 
jCh.lt  It.  13.  Leafe  of  lands  to  A.  at  lool.  per  annum,  right  ofconuaaa 
^  C.  by  ^jif^  claimed,  and  recovered  in  part  of  the  lands ;  this  is  no  eviction 
Tew  V,  of  Is^d  at  lawy  becaufe  the  foil  was  not  recovered,  and  fo  no 
'^hackwdl.  apportionment  can  be  at  law^  but  it  appearing,  that  ootwitb- 
R^^^c.  ^'^^g  ^^  "gJ^*  of  common  the  lands  were  worth  the  rent  re- 
-^Sfl^ie  *  ferved,  and  better,  the  Court  of  Chancery  would  not  decree  it| 
uf  a  parfoo-  but  biU  difmlfled,  though  Maynard  infifted  that  fuch  apportioo- 
cS^inoiof  °*^^  had  frequently  been  decreed  here.  Chan.  Cafes,  3 1.  Mich. 
pjifturcaiMl  15  Car.  2.  Jew  v.  Thirkwell. 

th<  cowman 

xaas  eoiSed*    Lc.  331.  ia  Cafe  of  Knightly  v.  Spencer,  citet  7  Rep.  5.  Corbet  v.  Cleer. 

14.  EviBian  of  tithes  fhall  make  an  apportionment  of  the  rent. 
.   Arg.  Show.  5 1,  in  Cafe  of  the  King  v.  Meercs, 

(A.  a)     Extingiriflied  or  Apportioned.     By  Re- 
entry. 

2«  \1I7HERE  a  man  re-enters  for  non-payment  of  his  rent,  hj 

^  ^    condition  upon  a  leafe  for  years,  YatjoaU  have  the  land  and 

the  arrears  of  the  rent  alfo,  viz.  the  arrears  then  due.     Per  Brim 

Ch.  J.  Quaere  of  the  rent  which  incurred  after  the  dme  of  the 

re-entry,  if  he  does  not  reenter  hy  a  year  afier  his  time  rf  re-entfj 

Br.  Rents,  pi.  15.  cites  6H.  7.  3. 

WlKfc  2.  Debt  upon  a  leafe  for  10  years,  and  counted  of  arrears  of 

tken  »  hri  8  jears^  the  defendant  iaid  that  the  plaintiff  entered  into  pared 

fock 
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IbA  a  year,  before  wliich  entry  reins  arrear.    And  per  Cur.  *»^  tenat 


titters 


*  Entry  into  parcel  {idfexkds  all  the  rent  upon  Icafe  for  years,  be^  J^  ^^^_ 
cauie  die  rent  is  not  apportionable.    Br.  Apportionment,  pi.  5.  imopartM 

cites  7  H.  6.  26.  fl»aU  mal«e 

3.  So  of  rent-charge.    Br.  Apportionment,  pi.  3.  cites  7  H.  the  ^'^t/b^. 

IS.  26.  caufe  the 

4.  Gwf/m  of  ^ent-Jervice.    Br.  Apportionment,  pi.  c*  cites  7  «»t{haiibe 

H<   ^^  •      ^  #   apportion- 

•  ^-  20.  eSVpcr 

Keedham  and  Chokci  fqucre  inde)  becaufe  it  fliall  be  appordoiKd  where  t^  lord  jftsrc^/ 
pftrceihy  fomc;  but  it  feema  that  he  cannot  apportion  thia  rent  for  hia  own  tort.  Br.  Appor- 
tioBioeirt)  pi.  7.  dteig  £.  4.  i.—^By  entry  into  part  by  iitU  taramount^  the  wko/e  fum  or  r^nt 

remditu,    Br.  Contraa,  pL  16.  citea  S.  C. *  S.  P.  Br,  dontrad,  &c.  pL  i6.  cites  9  £. 

4.  1. 

It  ivaa  agreed  by  all  the  jnftices,  that  where  a  man  Udfes  land  for  a  certain  term  rendering  renl, 
at  ia  no  plea  in  deot  for  the  peot«  that  ibe  leflbr  haa  entered  into  One  acre  ptfcd  of  the  4  acres 
k^fed,  Dccaufe  the  rent  is  rent-fervice ;  therefore  by  their  Ycafon  the  rent  remains,  or  fliall  be  ap« 
portioned ;  quod  cave,  becaufe  the  tort  is  his  own  aQ\  contra  of  entry  upon  titU»  ^,  Apportion* 
ment^  pi.  14.  cites  at  £.  4.  ag. 

If  a  man  Ie4fes  land  for  life  or  years,  rendering  rent  with  claufe  of  re-entry,  if  the  lejbr  enteri 
into  any  part  of  the  land^  he  cannot  re-enter  for  rent  arrear  after,  by  reafon^thata  condition  can- 
not be  apportioned,  nor  the  rent.     Br.  Condition,  pi.  193.  cites  33  U.  8.  and  ?•  o  £.4.  1. 

Whtre  our  hooks fptak  of  an  apportionment  in  cafe  where  the  leflor  enters  upon  tie  ieffte  in  part 
^hey  aretobe  umferftood  where  thelelTor  enters  iaw/uUyi  as  upon  a  furrendcr,  forfeiture,, or 
iiich  like,  where  the  rem  ia  lawfully  cxtin^l  in  paru    Co.  Litt.  148.  b. 
■ 

5.  If  there  are  three  parceners^  Tind  the  one  enters,  and  leafes  to  [  504  ] 
me  rendering  rent,  and  I  am  bound  to  pay  the  rent,  and  after  the 

Pwo  enter,  I  forfeit  the  obligation  jif  I  do  not  pay  the  third 
part  of  the  rent,  but  by  the  entry  two  parts  of  the  rent  are  cx- 
tinft.     Br.  Cpnditions,  pi.  207.  cites  20  H.  6.  23. 

6.  If  the  tenant  of  the  king  aliens  to  fever al  particularly,  and  the 
Idng  diftrains  one  for  the  whole,  as  he  may,  becaufe  the  king  is  not 
bound  by  the  ftatute  of  Quia  emptores  Terrarum,  there  the 
others  fhall  be  contributory.  Br.  Apportionment,  pi.  21.  cite$ 
F.N.B.  234,235. 

7.  If  the  leflbr  enters  for  a  forfeiture  into  part,  the  rent  fliall 
be  apportioned.    Co.  Litt.  148.  a. 

8.  If  my  diffeifor  grants  a  rent^charge  out  of  the  land,  and  I  rf- 
csting  the  grant  confirm  it,  and  after  I  enter,  fome  now  hold, 
that  I  ihall  not  avoid  the  rent-charge  againft  my  own  confir- 
nution.  And  there  a  general  rule  is  taken,  thaty//r£  a  thing  as 
I  may  defeat  by  my  entry  I  may  make  good  by  my  confirmation.  A  re* 
Uafe  to  the  grantee  in  this  cafe  were  void.     Co.  Litt.  300.  a. 

9.  If  lYi^fcojfee  upon  condition  grants  a  rent-charge  in  fee,  and  Soit  is  if  \ 
iht  feoffor  confirms  it ;  and  after  the  condition  is  broken,  and  the  '*>«  ^""  ^^J 
feoffor  enters,  he  fhall  not  avoid  the  rent-charge.    Co.  Litt,  ^J^^'-^ 

309*  a.  .  ^  rent-char«e, 

and  thcZjr 
Jei/ec  confirms  it,  and  afuArecovcrs  the  lands,  he  (hall  not  avoid  the  rent ;  and  yet  in  neither  ot 
thefe  cafes  his  entry  was  Wigrable  at  the  time  of  confirmation.    Co.  Litt.  300.  a.  - 

So  it  tenant  for  life  upon  condition  grants  a  rent  in  fee  ^  the  le^or  confirms  the  grant,  and  after  the 
€ondition  is  b/Aen  tlie  leubr  re-enters,  be  fliall  not  avoid  the  grant.    Co.  Litt.  301.  a. 

10.  If  one  has  a  Uafe  for  years  of  20  acres,  rendering  rent, 
upon  fonditkn^  that  if  be  does- mt  do  fuck  a  thing  the  leafe  fballbe 

void 


^04  Eetttt 

nmdfor  lo  acres.  If  the  leflee  does  not  perfonn  the  %mwmhiiw> 
and  the  /^^r  inters^  the  entire  rent  is  gone.  Owen  lo.  Mich. 
33  &  34  Eliz.  C.  B.  in  Gpddard's  Cafe. 

ii«  A,  made  a  leafe  of  a  houfe,  and  after  commanding  the 
hreaking  a  pMrtUhn  nvall  in  the  fakl  honfe ;  this  was  held  no  ibch 
re-entry  into  the  houfe  as  will  make  an  eztinguiihment  of  tbfi 
rent  \  for  that  muft  be  a  continuance  of  the  pofleffioii»  and 
putting  out  the  lefiee,    Clayt.  34.  Harrifon's  Cafe* 

(B^a)    Extinguifhed  or  Apportioned.    By  JR/- 

leafe. 


Ifbewho  1;    ASSISE  of  reiit  nferved  ttpm  a  leafi fir  Z^,  the 
J»" '«'  pleaded  a  nUa/e  of  part  of  the  rent,  and  another  an- 

«IS J"of  ^^^  ^^  ^^  rcfidue ;   and  well ;    quod  noU 5   for  the  rdcafe  of 

imd,  re-  part  does  not  determine  the  whole  rent.    Br.  Affile,  i4.  428. 

k^fis  the  cites  oE.  3.  8. 

nnitfane  ^        ^ 

men^  this  eztiagiiilhei  all,  becaufe  it  ii  the  a£l  of  the  paity  hirafelf ;  contra  of  die  aft  of  Go4,  m 

ef  delbent.    Br.  Appoittosment,  pi.  17.  cites  34  Alt  15. S.  P.  Aig.  Goldlb.  tt^ia 

pl.18. 

If  a  man  hu  a  renUduarge  o/'ao  s.  he  may  r;/«<2^  to  the  tenant  of  the  land  ids.  or  more  or  kfti 
•nd  referre^r/;  for  tho  srantee  deals  only  with  that  which  is  his  own»  viz.  the  rent ;  aod  deals 
|K>t  with  the  land  as  in  cafe  oSpurchafe  of  part ;  and  fo  it  wu  held  in  C.  B.  HilL  14  Eliz.  COi 
i.itti48. 

a.  If  the  leflbr  grants  to  the  Icffcc  for  life,  that  be  fiall  he  £f-^ 
charged  of  the  rent ;  this  is  a  good  releafe.   Co.  Litt.  264.  b* 

3 .  There  b  a  iiver/ity  between  fewral  efiates  infeveral  lamds  ami 
feveral  eftates  in  one  land  >  for  if  one  be  tenant  for  li£e  of  lands, 
the  reverfion  in  fee  over  to  another  \  if  they  2  join  in  a  grant  of 
r  405  ]  a  rent  out  of  the  lands,  if  the  grantee  reUafes  eidfer  to  him  in  the 
reverjiim  mr  to  tenant  fir  lifi^  the  whole  rent  is  extinguifhed  ;  for 
it  is  but  one  rent,  and  iflues  out  of  hoth  eftates.  Co*  Litt. 
167.  b. 

4*  If  a  tenants  in  common  of  land  grant  a  rent'-charge  rf^os,  out 
of  the  fame  to  one  infie^  and  the  grantee  releajes  to  we  vf  ttem^ 
this  fhaH  extinguifh  but  20s.  For  that  the  grant  in  judgment 
of  law  was  feveral.  So  it  is  if  2  men  be  fiijed  tf  fiveral  acra^ 
and  g;rant  a  rtnti    Co.  Litt.  267.  b. 

5,  By  the  releafe  of  ihefeigniorj  a  rent-charge  is  extinft.  Co. 
Litt.  305.  a, 
Cm.E.6o6i  ^'  I^^*  ^^  JC2IS  ajpgns  the  term,  leflbr  rcleafes  all  demands 
pL6.Pkidu  to  ihefirfi  le£ee\  this  does  not  determine  the  rent,  being  after 
^  UiB.  the  affignmcnt  of  the  term ;  only  rent  due  before  the  rdeafe 
lrR.S.G,  jjjj^y  ^  extinft  by  the  releafe.  Mo.  544^L  723.  Fafch.  3^ 
EUz.  B.  R.  Collins  v.  Harding.  V 

7«  \ia  leafe  be  made  to  begin  at  Michaelmas,  referring  a  rent; 
and  before  the  day  the  leflbr  releafes  all  the  right  that  he  has  in 
the  land ;  this  cannot  enure  to  enlar^  the  c&^tt,  but  to  extiiu 
the  rent  in  refped  of  the  privity.    Co,  Litt.  27a  a.  h* 


f  ket  it  «s  reTolyed  in  the  Exchequer.  Mkh.  39  &  40  EUz. 
Woodhoufe  ▼.  Paftoxu 

8.  A.  feifed  of  3  acres  grants  a  rent-charge  out  of  them  to 
9»— *A.  infeofis  C*  of  2  of  the  acres,  B,  the  granta  covenants 
mnd  grants  vnth  C  that  he  wUt  mt  charge  the  2  acres  for  the  faid 
rent  with  any  diftrefles, .  Afterwards  D.  the  tertenant  of  the  3d 
n^'Cy  being  diftrained,  brought  repleyin.  As  to  the  covenant 
and  grant  being  a  releafe  the  court  was  divided^  but  agreed^ 
that  if  it  be  a  releafe  D.  maj  plead  it ;  for  by  thai  the  rent  is 
ntinraifhcd.    N07  5.  Butler  v.  Monnings, 

9.  xhe  plaintiff  declared  upon  a  ieafe  fir  years^  reddend.  30  x. 
0t  Ladynlaf  and  Michaelmas ;  and  affigns  for  breach^  non^pof^ 
ment  of  a  yeat^s  rent  due  and  ending  at  Ladj-^daj  1689.     T  he  Jr« 

fendant  pleaded  a  releafe  dated  the  \%th  day  of  November  i688|  of  all 
demands }  and  upon  demurrer  judgment  was  given  for  the 
plaintiff;  for  the  growing  rent  not  due^  which  b  incident  to  the 
reverfion,  was  not  difcharged ;  though  the  firft  half  jeea^s  rent, 
^hich  wtMS  a  duty  demandable,  was  releafed }  but  here  the  re« 
leafe  being  pleaded  as  a  bar  to  all^  which  it  is  not»  the  plea  b 
naught,  and  judgment  muft  be  given  for  the  plaintiff.  2  Salk. 
578.  pL  I.  HiU.  2  W.  &  M.  B.  R.  Stephens  &  Uz*  v. 
Snow, 

(C.  a)    Extinguifhed  or  Apportioned.    By  Sur-^ 

render. 

I,  iF  a  man  makes  a  kafefor  Ufe  orxearsy  referving  a  rent,  and  Goldfc.  at* 
*  the  leffeefttrrenderspatt  to  the  leffor,  the  rent  fhall  be  ap-  ?*'  Wwxln 
portioned.    Co.  Litt.  148.  a.  1^^^^ 

uponaletfe 
for  yctri  fhall  not  be  apportioned  bv  tlw  aft  of  the  Icilbr;  as  when  ha  ukes  a  (hrnnder  of  part  of  it. 
Per  tot  Cor.  Godb.  95.  pi.  107.  Miciu  tS  &  89  £li2.  C,  B.  in  the  Cafa  of  WtfcnuA  v.  Wal* 
psger. 

a.  A.  leafes  a  acres  rendering  rent  with  claufe  of  re-entry^  lef^ 
fir  accepts  a  furrender  ef  one  acre^  the  whole  condition  is  ^ne^  . 
but  the  rent  fhall  be  apportioned.    Per  Jefferies»  4 1^  a8.  pU 
82.  in  the  Cafe  of  Lee  v.  Arnold. 

3.  lilejfeefor  20  years  leafes  for  10  years,  and  aftenrards/vr- 
renders  his  term^  the  rent  is  gone>  and  yet  the  tenn  for  i  a  yean 
continues.  Agreed.  Godb.  279,  pi.  396.  Trin.  i6Jac.  B.R* 
Plackftone  v.  Heath. 

4.  Leffeefor  life  leafes  for  yearsy  rendering  rent,  andyi/rr/in^/ r   eo6  1 
to  lefp^r  5  the  leflbr  Ihall  not  have  the  rent ;  for  he  is  in  by  hi; 
reverfion,  which  is  above  the  leafe  for  years.    Arg,  Srid^tn^ 

44  Mich,  13  Jac.  in  the  Cafeof  Smallmanv.  Agborrow. 


p.») 


5o6  .    IBitnU 


(D.  a)    Apportioned.    In  the  Kmg^s  Cafe^ 

I.  tF  the  ling  gives  2  acres  of  land  tf  equal  value  to  anotber  im 
^  fee^  fee  tail,  for  life,  or  years  refenripg  a  rent  of  as.  and 
the  one  acre  is  evOled  by  a  title  paramount^  the  rent  ihall  be  ap» 
portioned.    Co.  Litt,  148.  1^ 

2.  R.  being  feifed  in  itt^' leafed  fir  years  i$  X,.  penderwgTexlL 
of  40/.  per  annum }  then  he  devifed  2  parts  of  the  iaid  Iaiids» 
(being  held  in  capite)  and  diedy  bis  heir  being  under  age^  who 
being  entitled  to  the  other  3d  part,  and  in  ward  the  queen  granted 
the  2d  part  of  the  rent  to  the  plaintiff  during  the  minority  of  tie 
nvardi  who  brought  debt  for  3  years  rent.  It  was  held,  that 
the  rent  might  be  'apportioned  or  divided  \  for  it  is  a  real  coiw 
tra£tj  which  is  well  apportionable,  and  judgment  was  ordered 
to  be  entered,  but  was  ftaid  for  an  imperfe(tion  in  the  deda- 
ration.  Cro;  £.  851.  pL  7.  Mich.  43  &  44  Eliz.  B.  R.  Weft 
V.  LafTels. 

3.  Lands  of  a  monaflery  were  granted  to  A.  refermng  2%L 
rent  jtzx\jfor  a  tenth  of  all  the  faid  land  according  to  tbefiatute^ 
and  A.  after  nuards  granted  the  greater  part  to'  B*  and  that  he  had 
ufed  upon  the  agreement  made  between  A.  and  him  to  pay  20L 
yearly^or  the  tenth  of  his  part ^  and  A.  had  ufed  to  pay  ZL  yearly 
for  that  which  he  retained.  A;,  was  attatntedt  and  fo  hk  part 
came  to  the  king,  and  now  the  auditor  would  impofe  the  charge 
of  all  the  tenth  upon  B.  Per  Cur.  though  the  tenth  was  ori- 
ginally chargeable  and  leviable  upon  all  and  every  part  of  the 
land,  yet  it  oeing  apparent  to  them  that  part  thereof  came  to 
the  king's  hands,  it  ii^as  ordered  that  the  land  of  B.  ihould  be 
difcharged  before  that  auditor  pro  rata^  and  fo  it  was,  and  B. 
to  pay  only  20L  yearly.  Lane  56.  Sir  John  Uttleton's  Cafe. 

(E.  a)  '  Apportioned.     By  whom ;  and  Hifw* 

8.  P.  by     I*  T{  £NT  ihall  be  apportioned  according  to  the  value,  and  mi 
Yelvertonj.  according  to  the  quantity.    Br.  Apportionment»  pi.  2<k 

fSriS^al.  ^'^*  |8E.  2.  andFitzh.  Avowry  a  18. 

let't  Cafe*— — S.  P.  C6.  Litt.  149.  b.— ;-But  it  is  fufficient  to  make  it  accordiog  to  the  qujttitf 
of  thcland,  if  it  be  not  Shewn  of  the  other  fide,  that  it  difotio  vahie.    Noy.  10.  Axp  dies 


^'*  ^2?'"       ^*  ^^^'^  ^^  ^  ^^*  of  rent  fervice^  and  40  aeres  of  land  put  in 
ju'aSto    ^i^  pendant  faid  that  the  plaintiff  is  feifed  of  16  of  the  eure^ , 
f  •  C.  I        he  it  tenant  of  the  refly  and  that  he  bad  tendered  the  fervicefir  lis 
portion,  and  is  yet  ready,  and  the  plaintiff  faidj  that  the  <icfeod» 
*  ant  is  tenant  ot  all  the  land  out  of  which,  &c.  and  it  was  ^uud 
that  the  rent  was  ifliiing  out  of  the  40  acres,  and  that  thephiB* 
tiff  held  1 6,  and  that  the  tenant  had  tendered,  batMf  regurdU  ioe» 

but  net  to  1 2/.  for  the  whole  wherefore  the  rent  was  apportioned 


Rent;  jdjp 

bjr  die  Court,  and  it  was  awarded  thai  the  plmtOiffJbwMyectmer 
tit  rent  which  belongs  to  the  portion^  which  the  tenant  held,  and 
i>is  damages.    Br.  Affife,  pL  115.  cites  4  AflT.  5. 

3.  A.  brought  aflife  of2od.  of  rent  againjl  B,  and  put  in  view  B^.  Appor^r 
2  acres f  B.faid  that  the  rent  is  i£uing  out  of  thofe  2  acres,  and  of  tionmentpL 
5  acres  of  meadow^  of  whkh  R.  is  tenant  not  named  in  the  writ,  ^  **^ 
Judgment,  Sec,  and  if  founds  &c«  and  it  'vrzsjhund  that  M.  was 
feifedofthe  2  acres  of  land,  and  3  acres  of  meadow,  and  held  them. 

cfonc  S*  que  efiate  of  the  faid  S.  the  plaintiff  hath  by  2od.per  ann. 
and  M.  before  thejlatuteofquiaemptores  terrarum  enfeoffed  2  to  hold 
of  himfetf  of  the  2  acrti  of  land,  and  afier  the  flatute  he  enfeoffed  B. 
tenant  m  the  affife  of  the  '^  acres  of  meadow  to  hold  tf  the  chirf^  ' 

Urd.  Per  Stone  the  writ  ought  to  have  been  brought  againft  fi» 
and  the  others  who  are  tenants  pf  the  3  acres  of  meadow  as  te- 
nants of  the  whole  in  demefne  and  in  fervice")  but  now  the 
queftion  is  if  we  may  apportion  the  rent  in  the  abfence  ef  the 
other  tenant  \  and  the  plaintiff  was  nonfuited,  becaufe  the  rent 
cannot  be  apportioned  in  the  abfence  of  the  other  tenant.  Br. 
Affife,  pi.  1 1 6.  cites  4  Aff.  6. — ^Neverthelefs  rent  was  appor« 
tioned  in  the  abfence  of  fome  of  the  tenants  not  named  in  the 
writ;  therefore quxre.    Ibid,  cites  18  E«  a* 

4.  A.  holds  20  houfes  of  B*  by  fealty,  and  20 /•  rent,  A» 
offeoffs  C.  of  1 6  of  them,  yet  without  notice  he  remains  always 
tenant  to  B.  the  lord  between  them  2,  and  this  notice  ought  to  be 
made  of  the  very  certainty  of  the  rent,  which  fhould  belong  to  B.  pro 
particula  ilia  put  in  feoffment  \  fdr  otherwife  it  is  no  notice,  and 
this  notice  muft  be  giren  before  any  avowry  made  by  B.  other- 
wife  A.  fliall  be  ftill  chargeable  for  the  whole  20/.  rent  notwith- 
fianding  notice  after  the  avowry,  and  therefore  A.  as  to  the  18 
houfes  ihall  plead  h9rs  de  fin  fee,  and  this  (hail  be  entered  to 
avoid  the  eftoppel.  Per  Frowicke  Ch.  J.  Kelw,  74.  pi.  18.  M. 
21  H.  7.  Anon. 

5.  By  the  words  {according  to  the  quantity  of  the  land)  in  the  inthUctfe, 
ftatute  of  18  E.  I.  cap.  2.  [which  fee  at  (G.  a)  pi.  i.].   If  there  albeit  the 
he  lord  and  tenant  of  2^  acres  of  land  by  fealty,  and  los.  rent,  the  ^J^J^jj^ 
lord purchafes  2  acres,  and  taking  the  rent  to  be  apportioned  ac-  juftrefidue 
cording  to  the  quantity  of  the  land  diftrains  for  px.  the  tenant  upon  the 
maiis  refcous,  the  lord  brings  his  affifi,  the  tenant  pleads  nul  tort  j  J^^J^^  ^^ 
the  recognitors  of  the  affife  fhall  extend  the  land  according  to  ihaii  'he  re- 
the  value^  and  not  according  to  the  quantity,  and  the  lord  ought  cover  fo 
upon  the  true  valuation  of  the  faid  2  acres  fo  purchafed,  to  fo"^^'* 
have  but  8s«  6d.     2  Inft.  505.  the  jury  to 

be  due;  fof 
it  were  too  hard,  andt  caufe  of  multipUcation  of  fuiti,  and  againft  the  meaning  of  the  makers  of 
tbia  ad,  that  the  lord  (hould  be  driven  in  his  aflife  or  avowry,  &c.  to  hit  the  juft  fum  due  upon 
the  apportionment;  butthonrh  he  demand  more,  yet  fhall  be  recover  but  that  juft  fum,  which  is 
imphed  in  thcfe  words  iecundum  quantitatum  terras,  i.  e.  fecundum  quantiutem  valoria  terrxt 
iNtt  if  he  demand  iefs  in  that  adion,  he  (haU  not  recover  the  greater.    «  Inft.  503,  (Pi< 

<J.  So  it  is  if  a  man  make  a  leak  for  yoars^  referving  a  rent,  if  f  •»/<*•  39 

--  --  ^^-.-  .«   EliE.  Rota 


hignntt  itvugpftrt  of  iherntrfon^  the  rent  ihaU  be  a^ortioi^ed  ~r  ^^ 


507t 

V^u"^  J  ^  the conuBeii bwy  tnd  liStitSxtht  grmUerfpatt  d math  <f 

Collins  ana     i»  .•t«*v  ^j*.^  ^  ^t        *      t 

Harding,      cuums  MMT^  III  m  his  achon  of  debt  or  zfowrj  toon  u  dm^  ^ct 

Hill.  49  z-   fiiall  he  Kcover  fo  much  as  the  jury  {hall  find  upon  a  juft  appop* 

^  s  Jcr  ft  ^^^^'^'^^^^  ^^  ^  ^^^9  agarnft  a  fudden  opinion  reported  hf  Ser- 

UfOtTt.    Jc^^  Bendloes,  HilL  6  &  7  £•  6.  that  the  rent  in  that  cafe 

|l  £1.  c.  B.  ihould  not  be  apportioned  but  loft  %  but  the  bw  has  been  oitcn 

*<^  »48»    adjudged  to  the  contrary,  for  4  readbns,  i  ft,  For  that  Hum  rod 

firvice^  and  not  a  6are  eantraB^  and  rent-4ervices  were  ^>por» 

iionaUe  at  the  common  law.    a.  It  is  mctimt  t9  tie  miufim^ 

which  is  feverable*    £t  accefibrium  fequitur  natunun  (bi  prin* 

cipalis.     3*  The  rent  being  a  rent-fervice  is  feverablc  by  roco* 

inery  of  part,  in  an  action  of  wafte,  or  upon  furrender  in  put* 

4*  Laftly,  it  is  a  general  caie,  and  efpecially  in  caie  of  WTit% 

which  many  times  are  void  for  a  third  part,    a  Inft.  504. 

r  joS  1      7*  And  whese  the  cafe  has  been  put  of  a  leSee  for  years,  tht 

fame  la\\}  holds  in  the  cafe  of  a  leafijor  6ft^  whereupon  a  rent  is 

refonred,  for  the  apportionment  of  the  rent  whereby  it  appeacs 

that  there  was  an  apportionment  at  the  common  law  pit>  patov 

aila  {ecundum  quantitatem  valorb,  &c.  ^  For  to  none  of  thcfe 

cafes  does  onr  aA  extend.    2  Inft.  504.  * 

8.  Apportionment  made  by  agreement  en p^is  is  good^  if  it  ht 

to  the  quantity  and  quality  of  the  land,  which  the  one  and  the 

other  hAs,  otherwiie  not.    Per  Dyer  and  Manwood.  Mo.  1 1^ 

pL  255.  Pafch.  20  Eliz.  Anon. 

*Cro.  E.        9.  If  A.  make  a  leafeofa  manor  referwngrentj  and  afterwards 

v^oyift^  the  leflbr  grants  the  reverjon  of  40  acres  thereof^  if  B.  bring  ddiC» 

When  there  I^c  may  over  the  rate  of  the  acre,  and  if  defendant  plead  nil  de- 

u  to  be  an    bet  per  patriam  the  ^jurjJbaU  rate  the  value,  and  though  the 

m^t'^uL  ^^^  ^  ^^^^  ^^^  ^y  *«  i"^  «!»»  ^«  plsuntiflF  furmifeth,  ytt 
the  j^ry     he  ihall  recover  after  the  proportion.    BrownL  33.  cites  HilL 

ihalldott       10  Jac. 

vpon  nil  de» 

btt  pleaded,  or  the  defendant  may  fn  hit  fletuHngJH  firth  the  vdhe  of  the  land,  and  to  «te  At 

■ppoitioninent  Ihall  be.    Vent.  876.  in  the  Cafe  of  Hodgkint  v.  Roblbn  and  Thonboroii^— ^ 

WUd  {.  held,  that  there  might  have  been  an  appoitionmeni  in  thia  cade,  if  it  had  been  bdbicn 

piry;  but  the  reporter  adda,  lednon  dcdit  ratioocm,    Frecm.  Aep.  ^19.  pL  55J.  in  theCaife  cf 

HodgkiMT.  Thomboiy. 


(F.  a)     Apportioned.     Demanded,   How.    And 

Pleadings. 


Jdv.  140. 


I.  A  WASy^^  in  fee  ^jiifamryMtfmaK^^  whereof  he  held 
^^*  hj  knight  fervtce^  and  the  other  m  ficage^  and  eJfief  a 
parfonage  appropriated^  and  demifed  the  whole  to  the  pbuntiff  for 
years  rendering  77/.  6s.  Sd^  perann.  A.  dewfedthe  manor  to  Bm 
his  elde/fjonfor  life^  remaindor  to  C  hisjoung^fom  in  tail  ^  after- 
wards B,  Jiirrenaered  his  eflate  fot  life  to  C  who  <fiftrsutted ;  and 
in  replevin  avowed  for  the  rent  of  5  parts  of  the  laid  manor  into 
6  to  be  divided,  zaAflfewed  that  the  parfonage  was  worth  20L 
fer  amu  but  did  mtfet  forth  of  what  jearly^Htdue  ihi 


I)diBadant  dcmiurred,  becaufe  tlie  plaintiff  dkt  not  fliew  die  en* 
tire  value  by  the  year  of  the  whole.  Upon  the  firft  argument 
the  court  much  doubted  upon  this  matter^  an^d  moved  the  par- 
ties to  agree }  but  afterwards  Hill.  43  Eliz.  upon  further  argu^ 
ment  the  Court  all  agreed,  that  the  rent  fhall  be  apportioned, 
in  regard  it  was  not  a  Jivifidn  by  the  oBof  the  party ^  hut  hy  the  law^ 
VIZ.  The  ftatute  of  Wills,  as  in  34  H.  6.  where  the  Icflbr  granted 
the  reveriioB  to  the  leiTee,  and  a  (Iranger.  And  they  alio  held, 
that  the  bar  to  the  avowry  was  not  good,  becaufe  only  part  was 
valued,  and  not  all.  And  therefore  adjudged  for  the  avowant* 
Cro.  Eliz.  771.772.  Trin.  42  Eliz.  C.  B.  Ewer  v.  Moyle. 

Z.  A.  made  a  leafefor  years  of  lands  to  which  he  had  a  good  title^ 
and  tf  other  lands  to  which  he  had  a  defBiqfible  title^  retidering  rent.  In 
replevin  A^  avowed  for  the  whole  rent\  the  plaintiff  r^/ift/,  thai 
after  the  leafe  made,  the  diffeifee  entered  upon  part  of  the  landy  and 
tmBed  him.  Upon  demurrer  it  wa£  held  by  3  juflices,  that  the 
avowant  fhould  have  a  return  for  the  whole  rent  1  for  the  judges 
could  not  apportion  this,  becaufe  the  value  did  not  appear, 
which  ought  to  hefbewn  by  the  leffu  in  his  pleading  and  notice  given  U 
tbi  Uffbr.  But  2  juftices  held  that  it  ought  to  be  apportioned, 
becaufe  it  appeared  that  part  was  evided ;  but  becaufe  the  value 
did  not  appear  to  the  judges,  it  could  not  be  apportioned* 
Birownl.  186,  187.  Pafch.  5  Jac.  Pallet's  Cafe. 

3.  Mlejfee  furrenders  part^  thelefibr  needs  not  ihew  the  value.  [   ro©  T 
Per  Williams  J.  and  Popham  agreed  thereto,  becaufe  the  ac- 
ceptance of  the  leilbr  had  made  him  privy  to  it,    Brownl.  187. 

in  PaUet's  Cafe. 

4.  In  replevin  the  defendant  avows  for  rent,  the  plaintiff 
Chews  that  he  was  e^nBed  of  part.  Ptr  Popham  and  Tanfield, 
the plaintijf  ought  to  fiew  the  value  of  the  land  ev]£):ed,  and  how 
the  rent  ought  to  be  apportioned,  and  what  part  remained,  and 

'  to  tender  the  refidue ;  for  what  the  value  is,  and  how  the  appor-^ 
tionment  fhould  be,  are  both  in  his'  notice,  and  therefore  the 
plea  was  in.  But  Wiltiams  J.  held,  that  the  l^r  ought  in  hit 
d^clarMion  or  avowry  to  Jbew  the  apportionment  %  Tor  he  ought  to 
take  knowledge  of  the  eviction,  and  of  his  own  title ;  and  faid 
St  was  lately  fo  adjudged  in  C.  B*  in  a  Cafe  of  Moyle  v.  £wer« 
Wherefore  the  juflices  would  advife,  &  adjomatur.  Cro.  }• 
160.  Pafch.  5  Jac.  B.  R.  Smith  v.  Moines. 

5.  A.^oileffed  ofa  term  for  years,  and  of  land  in  fee-fimple  ButiUm^ 
leafes  both  by  one  deed,  and  referving  one  intire  rent,  and  dies,  brings  an 
by  which  the  reverfion  of  the  term  goes  to  the  executor,  and  of  ^J^^®^ 
the  other  lands  to  the  heir ;  in  this  caie  the  heir  ought  to  de-  rtiathan  is 
mand  at  his  peril  iBreffly  thefum  to  which  the  rent  ought  to  he  ap*  ^»^  when 
portioned^  for  if  he  demands  more  than  he  ought,  the  demand  ^"^^^^ 
is  not  ;good  \  per  Coke.     But  in  the  cafe  at  bar  the  demand  was  ought  to  be 
efa  ^lefsfum  than  he  ought  to  have  upon  the  apportionment.     Ad  by  the  jury, 
quod  nothing  was  faid  whether  it  was  good  or  no.    Roll,  R.  Jl,^^^ 
j6S*  Pafch»  14  Jac.  B,  R.  Moody  v,  Gamon  t^vA^ 
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Ihall  Kcoirer  ferr  the  refidoe*  '  Fef  Coke.  &0IL  IL  96t»  in  C«fe  ^f  lloody  v.  G; 

he  denund  leii  be  fli«ll  not  iccovcr  snore.    %  Inii.  ^o^ 

5.  In  replevin,  &c.  the  defendant  avofved  for  rent,  and 
ihewed  that  his  fathir  vfosfeifedf  and  leafed  for  years  rendering 
rent^  and  died^  and  that  the  reverfion  dejcended  to  Mm,  and  ib  he 
avowed  for  rent  arrears  the  plaintiff  n^pi/iMv^  that  the  fatter  dt^ 
nnfed  the  reverfion  to  another,  &c*  the  defendant  maintained  his 
avowry,  and  traverfed  the  devife.  The  jury  found,  that  the  devt/e 
was  only  pftHvo  parti,  and  not  of  the  3d.  the  lands  being  hdd  hj 
inight  Jerviee  i  Hutton  J*  held  that  the  avowant  ihould  have  re- 
turn for  part ;  for  here  the  jury  have  found  the  3d  part  of  the 
reverfion  in  him,  and  fo  there  appears  a  fufficient  certainty  to 
the  Court  to  make  an  apportionment ;  and  then  if  the  Oxxrt 
may  make  an  apportionment,  the  avowant  fhall  have  return  for 
fo  much  as  is  due  to  him  ;  but  if  it  be  to  be  made  by  the  jury, 
and  not  by  the  Court,  the  avowant  fhall  not  have  return  for 
the  3d  part.  Adjomatur.  But  afterwards  judgment  was  given 
for  the  avowant,  Hobart  and  Winch  being  only  prefent. 
Winch.  49,  50,  Mich.  20  Jac.  C.  B.  Qaworthy  v.  MitcheL 
ft  Lev.  39.  ^.  A.  made  aleafe  of  freehold  and  ccpy hold  Iznd  to  B.  Debt 
8*  C.  ^2s  brought  for  the  rent  %  B.  pleaded  in  bar  that  he  was  evifled 

out  of  all  thefaid  lands  ante,  &c.  A.  replies,  that  J.  S.  was  fafed 
of  tl^e  freehold,  and  traverjes  the  fdfin  dledged  by  B.  in  his 
plea  of  eviAiom  Upon  ifiiie  joined  'a  general  judgment  is  pro 
quer,  and  affirmed  per  totl  Cur.  For  where  the  plea  im  bar 
was  intire,  and  part  falfified  by  the  verdiB,  he  muft  have  hit 
judgment  general,  which  was  for  the  whole  rent,  as  plaintiiT 
declared.  And  it  was  argued  that  the  defendant  fhould  hare 
fet  forth  the  value  of  the  particular  lands,  evicted,  and  alfo  of 
the  other  lands.  2  Show.  399.  Mich.  36  Car.  2.  B.  R.  Ran* 
[   CIO  1  dalv.  Brefe, 

See  Tenure  (G.  a)    Apportioned.    In  what  Cafes  there  (hall 
^^-  *^  be  No  Apportionment,  but  the  whole  Rent  (hall 

iiTue  out  of  the  Refidue. 

•  Thli         I.  i8  jB.  I,  pNACTS  that  if  he  fell  any  part  of  fuel  Voids  at 

mfonohke  ^^P'  ^*  tenemenU  to  any,  the  •/^f  /^'  immeSately 

word  (feof-  hold  it  out  of  the  chief  lord,  and  Joall  be  forthwith  charged  with  we 
fee)  in  it,  ferviccs,  forfo  mucp  as  pertains,  or  ought  to  pertain  to  tbe  pad  dnf, 
AoS^wheq  '^^  ^fi^  the  fame  tporal,  D  according  to  the  quantity  of  the  land  or 
pirt  of  tke  tenement  fo  fold.  (2.)  Andfo  in  this  cefe  thefamepart  rfthefeniee 
^oancy  ^' Jl,all  remain  to  the  lord,  tobetakmbytbehandsoftbefioffee,forthe 
Sien^  ajid  ^^'^^  ^^  0»^^^  to  attendant^  and  anfweraUe  to  the  ftme  chief  bed 
not  when  according  to  the  quantity  of  the  land  or  tenement  fUd  far  parcel  of  the 
part  of  the    thefervicefodue. 

nefnality.  "^  '' 

%  Jnft.  503."  ■»  The  words  (^  iktfiKmfMtul)  are  mierJUU  of  fervkct  diwilifale  obA  af» 

portioaablci  and  not  ffadirtftrmcts^  be  they  mnniuU»r  nti  mniMt.    s  Inft.  503. 
{  The  werd  {f€rUi)  it  tioderftood  of  t  fart  infvKreSsSy,  and om  i%iommn\  aad dvidHt >^'l 


r 


ieuttt; 
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%Mmt  tlial  if  ttolcaadt  mdie  aft^mult  in  fee  {/"M^  miVf^  «r  3i>frf,  &c.  of  the  tCDancVi  thit 
fiidi  a  feofiefc  ift  not  within  the  purview  of  this  ftatutc ;  for  a  moiety  or  a  3d  part,  ftc^'pro  indivifo^ 
11  HOC  particula ;  for  that  word  implies  a  part  in  feveraicy.     %  Inft.  503.— —|  See  (£.  a) 

%.  It  was  faid,  that  \l  termor  be  wjied  of  parcel  tj  a  title  para^  If  »  man 
flMKpi/,  he  fliall  be  charged  of  the  whole  rent  for  the  reft ;  be-  f ^*f'V^ 
caufe  rent  upon  a  chattle  cannot  be  apportioned.    Quaere  inde,  cut  If  a 
Br.  Apportionment,  pL  7.  cites  9  £.4.  i*  acres,  and 

after  the 
grantee  recovers  one  of  the  acres  againft  the  grantor  by  n  title  fargttpunt^  the  whole  rent  fliall  ifliie 
out  of  the  other  acre*     Go.  Litt.  14^.  b. 

If  A.  infiofs  B.  of  one  acre  in  fee,  upon  condition,  and  B  being  feifed  of  another  aire  in  fee,  grants 
m  tent  out  of  both  acres  to  th^  feoffor,  wl\o  enters  into  the  one  acre  for  the  condition  broken,  the  wholo 
rent  fliall  ifliitf  oat  of  die  other  acre,  becaufe  bis  title  ia paramount  by  the  grant.  Co.  Litt.  1 48.  b. 
^^But  if  a  man  make  a  leaf e for  life  of  Bl,  Acre  and  Wh,  Aire,  referving  as.  rent,  upon  condition 
chat  iftke  leSee  doesjuch  ^n  aS,  £c.  that  then  he /halt  have  fee  in  BL  Acre,  the  leffee  perfoims  tht 
condition,  albeit  now  by  rehtion,  he  baa  the  fee-Ample,  ab  initio,  yet  (hall  the  rent  be  appor« 
tioned ;  lor  that  the  reverfion  of  one  acre  whereunto  the  rent  was  incident,  is  gone  from  the 
^efibr.  Co.  Litt.  148.  b. — So  note  a  diverlity  between  a  rent  in  grofs,  and  a  rent  incident  to  a  re» 
9erJion^  concerning  the  apportionment  therco£     Co.  Litt.  148.  b. 

3.  Lea/e  of  a  warren^  extending  inte  3  partjbesj  was  made  ren- 
Bering  rent,  and  after  the  reverfion  of  all  the  warren  in  one  of  the 
farijbes  tvas  granted  to  J.  S»  and  the  Icflee  attorned.  Adjudged 
that  neither  the  lelTor  nor  J,  S.  fhould  have  any  rent  j  for  the 
law  is,  that  no  xrontraA  fhall  be  apportioned*  Owen  lo.  in 
Goddard's.  Cafe,  cites  Bendl.  14  H.  7. 

4.  If  the  grantee  bf  an  annuity  or  rent-charge  of  20I.  grant 
lol.  parcel  of  the  fame  annuity  or  rent-charge,  and  the  tenant 
attorns,  hereby  the  annuity  or  rent-charge  is  divided.  Co.  Litt. 
148. 

5.  Concerning  the  apportionment  of  rents,  there  is  a  dif"  qiji  {„  faif^ 
^erence  between  a  grant  of  a  rent  and  a  refervation  of  a  rent,  fbr  if  leafefor  life* 

2L  man  he.  feifed  of  2  acres  of  land,  the  one  infeefimple^  and  the  ^f^i^^*"' 
ether  in  tail^  and  by  his  deed  grants  a  rent  out  of  both  infee^  in  tail,  acres,  r*- 
for  life,  3cc.  and  dies,  the  hnd  intailed  is  difchargedf,  and  the  fi^^^i ' 
land  in  fet-fimple  remains  charged  with  the  whole  rent }  for  ^JJ^o^  or 
againft  his  own  grant  he  fhall  not  take  advantage  of  the  weak-  leflbr  dtes» 
nefs  of  his  own  eftate  in  part.    Co.  Litt.  148.  b.  the  ijue  in 

tail  avoided 
*hi  gi[t  or  leafe,  the  rent  (hall  be  apportioned ;  for  feeing  the  rent  is  referved  out  of  and  for  the 
<whole  lands,  it  is  reafon  that  when  part  is  eviSed  by  an  elder  title,  that  the  donee  or  leffee  flkould 
not  be  charged  with  the  whole  rent ;  but  that  it  fliould  be  apportioned  raubly  according  CO  the 
vmhae  of  the  land.    Co.  Litt.  148.  bb 

6.  A  ieafe  was  made  of  land  an  poffeffion^  and  of  other  land  in  r^«  {  5x1   ] 
verfion^  after  the  death  of  J.  S.  then  tenant  for  life  to  have  the 

firfl  for  life^  and  the  other  from  the  death  of  J.  S.  for  40  years, 
if  lefiee  {h6uld  fo  long  live,  yielding  for  all  and fingular  the  pre* 
nnfes  4/.  at  the  four  ufus^l  terms  of  the  year ;  the  whole  rent  is 
payable  prefently,  and  not  to  wait  the  death  of  J.  S.  for  the 
refervation  is  intire.  D.  256.  b.  257.  pi.  ii.  Mich.  9  £liz. 
Anon. 

7.  Apportionment  can  be  only  of  certain  rents  and  things, 
and  not  of  accidental  or  caftud  profits,  as  heriots,  profits  of 

Vol.  XVIII.  R  r  courts. 


conrtSi  which  cimiot  be  reduced  to  n  aaanal  Wht.  Itfefiitvel 
5  Rep.  6.  a.  Mich.  31  &  32  Eliz.  B.  R«  in  Lord  Moomjiij^s 
Cafe. 

8.  A.  termor  far  20  yearly  ini/eifed  (father  latiii  wfee^  leofei 
ell  far  10  yeart^  reierving  rent^  with  dame  of  re-entry,  and  dScx| 
now  the  heir  has  a  reverfion  of  the  land  in  fee,  and  the  exiecxMr 
for  the  other  land,  and  fo  the  condition  is  divided  according  to 
the  reverfion.  Per  Manwood.  4  Le.  27.  pi.  83  •  in  Cafe  of  Lee 
T.  Arnold. 

9.  If  a  man  Uefes  3  acra  of  equal  annual  value,  fer  life  or 
years,  rendering  3s.  rent,  and  afterwards  ^grMUs  the  reverfiam  ef 
one  acre,  and  the  tenant,  attorns,  the  rent  fliall  be  apportnied  1 
for  though  it  was  but  one  leafe,  one  reverfion,  and  one  rent,  yet 
it  was  incident  to  the  reverfion,  which  was  (everahle  i  and  die 
rent  {hall  attend  upon  the  reverfion,  and  upon  every  part  thereof. 
8  Rep.  79.  b.  in  Wlatt  Wicld's  Cafe. 

€ho.B.6Q6.  l^*  K*  leafed  freehold  and  cap^ld  lands  by  one  demi/i^  and  after* 
pL6  Pifch.  wards  A  furrenderedtbe  copyhold  to  J.  8.  and  hit  heirip  ernd  at  an* 
— ibU^  oth«r  time  granted  the  reverfion  of  the  freehold  to  7.5.  infet^  and  the 
Caa.  pL  15.  tenant  attorned.  Adjudged,  that  J.  S.  may  have  one  adion  of 
Mkh.  40&  debt  for  the  whole  rent.  -  13  Rep.  57.  Pafch.  %(^lSku  B.  IL 
J!a!'5.C  Coning  V.Harding. 

1 1.  A.  leafed  land  to  B.  rendering  renf  10/.  and  then  detl^ 
6L  per  ann.  parcel  of  the  lol.  per  ann.  to  C.  D.  and  E.  (eve* 
rally,  to  each  of  them  a  3d  part,  and  dies.    The  devife  is  goody 
And  the  rent  is  well  feverable,  and  a£tion  lies  for  each,  which  the 
law  gives  as  incident  to  the  rent.    Per  3  Juftices.  Contra  Pop- 
ham.  And  judgment  accordingly;  Popham  confentiente.    Cro. 
E.  637.  651.  ABch.  40  &41  Eliz.  andHin.  41  Eliz.  B.R.  Aids 
V.  Watkins. 
^ByoA  in        1 2.  Rent-feet,  or  *  rent-charge  cannot  be  divided  withoot  the 
hJ^^'  tenant  attorns,  but  rentfervice  may..  Arg.  a  Jo.  lao.  in  theCaie 
partem  ex-  ®^  CoLBBURN  V.  Wright,  dtes  Hob.  2  5.  and  fays,  that  rent- 
teodcai>y«  feck  is^ivifible  by  devife  by  the  exprefs  words  of  34  HI  <•  IbkL 

wed  in  exeenttoa ;  nd  tkii  aA  of  the  flieiiff  U  an  aft  in  law.   Bat  Inr  aft  of  the  pvtjr  i^  ttOHt 
ViattaslhciMde/iMlfs^rjIer.    Cro.£.74a.  HilL  41  Elis.  Wocton v. Shirt. 

13.  LeafeofBLAaretocammeneeatadaytoeome^widWhmJLrt 
tnprajenti,  rendering  rent  at  Michaelmas.  Before  the  commence* 
ment  of  die  term  in  the  other  acre  the  entire  rent  grows  due^ 
and  clearly  is  but  one  rent.  Per  Cur.  2  RolL  Rep.  467.  Ifi^ 
22  Jac.  B.  R.  FalftafiPs  Cafe. 

14.  A  ij/bop  had  4  manors,  which  were  tf$udl§  teufid  M  ^2L 
tent  a  year.  He  leefid  3  of  them  rendering  m  emdaH  fo^ 
whereas  no  ancient  rent  had  ever  been  refervedfif.'^  omlj\  and  coo* 
fequendy  the  refervation  not  good  \  and  it  could  not  be  \tifA 
by  apportionment.  G.  Equ.  R.  52.  ftj  Chan«  Rep.  109.!^  ii^b 
cited  by  Trevor  Ch.  J.  and  Holt  Ch.  jT  in  the  Cafe  of  Our  v. 

IiD.IdoHinij  astbctraefiateoftkeCdcofOwBMT.Ams«b 


«pcordjag  a*  il  appears  upon  the  record)  and  thej  £ud»  that 
C2ft>.  C»  94*  is  but  an  imperfeifk  report  of  that  cafe, 

1 5^  L^aje  ofapjhoU  lands  fir  3  years ^  and  offireeboUfor  3 1  yors^ 
%t  an  entire  rent.  One  of  the  terms  is  expired,  debt  is  brought 
tot  the  rent  arrear.  Per  RolL  Ch.  J.  the  plaintiff  ought  to  fhew 
]hLow  much  of  the  land  is  copyhold,  and  how  much  freehold.  It 
was  then  infifted,  that  but  one  entire  rent  was  refer ved,  and  [  5^^  } 
fliall  be  paid  as  well  after  the  expiration  of  the  leafe  of  the  copy- 
hold lands  as  before.  Roll.  Ch.  J.  afked  then  for  what  term 
0iall  the  rent  be  referved  ?  for  it  doth  not  appear  to  us.  There- 
fore you  had  bed  difcontinue  your  aAion ;  for  if  we  give  judgr 
ment  on  the  exception  you  may  lofe  your  rent.  Sti.  381.  Trin. 
1653.  Peck  V.  Ewre. 

16.  Sir  J.  W.  nvarden  of  the  Fleets  granted  thefamty  with  fome 
exceptions,  to  the  plaintiff,^  loool.  in  hand,  loooL  per  annum^ 
and  200  ounces  of  plate  rettt.  His  agent  gave  a  particular  of  the 
chamber-rents  to  the  plaintiff,  to  induce  him  to  the  bargain* 
Afterwards,  on  complaint  of  the  prifoners,  the  judges  of  C.  B. 

'reduced  the  rents  of  the  chamhers^  which  the  prifoners  were  to  pay, 
fo  as  they  came  to  near  a  quarter  lefs  in  value.  The  plaintiff  there- 
upon  fought  to  be  relieved  ;  for  this  order  is  compulfory,  and 
in  nature  <f  an  evifhon ;  for  though  the  thing  remain,  the  profits 
which  aniwer  the  rent  are  taken  away ;  but  in  regard  there  was 
no  covenant  in  the  affgnment  fori  the  upholding  the  values^  or  that  -  . 
they  were  fuch,  the  Ld.  Keeper  conceived  it  like  other  cafes  of 
purchafe,  where  it  feldom  happens  but  things  are'  over-valued  ; 
vnd  difmiiled  the  bill.  2  Chan.  Cafes  204*  Mich*  26  Car.  2* 
Duckenfield  v.  Whichcott. 

17.  If  lefiee  redemife  to  lejfor^  referring  a  rentf  there  fhall  be  S.C.  dted 
no  apportionment ;  for  the  parties  by  the  refervatlon  have  ait  ^^'  * 
certained  what  rent  fliall  be  allowed  for  that  part.    Per  Hale.  ButyJhSt 
Vent.  276.  Mich.  27  Car.  2.  B.  R.  Hodgkins  v.  Robfon.  ^^^^n  U  m 


Jerved 

fltf*  the  ilnuDfer't  contrad.    FerHak.    Vent.  S76.  fiodgkuis  v.  Robfoa. 

(H,  a)    Apportioned.     In  refpc<9:  of  Time. 

X.  IF  tenant  for  life  leafes  for  years,  rendering  rtnt  at  thefeefiof  Atf  iatka 
^  Eafter^  and  the  lelTee  occupies  for  3  quarters  of  a  year y  and  m  ^"J^^^ 
the  Jbft  quarter  before  £aifter  the  tenant  for  life  dies^  here  fliall  be  ^hriand 
aip  apportionment  of  the  rent  for  2  quarters  of  a  year;  becaufe  kadhen 
DO  rent  was  due  till  the  feaft  of  lifter,  and  no  apportionment  1^^^ 
Ihall  be  in  refpeft  of  time.    Refolved  10  Rep.  128.  a.'  Mich.  W  £^er 
11  Jac.  in  Clun's  Cafe.  '  ^i^^r!^ 

*  *    *         *  tn  the  life 

qftki  U/§r,  diere  (kcmld  be  apportionment  of  the  rent*  but  not  in  refped  of  time,  which  wdl 
comiDtiet,  but  in  refpedt  that  parcel  of  the  land  demifed  is  evi£bd.  Refolved  lO  Rep.  laS.  t. 
in  Clno'a  Cafe.  And  this  diverfit|[  appears  in  a7  E.  ^.  84.  b.    In  debt  againft  executon^ 

fgwuuag  shit  their  tcftator  gnnted  to  him  a  ptnfigit  tf  so/,  te  skUe  wtk  Im  w  Ak  Mff's  vmes^ 

*'•  a»*i» 


5ia '  JKlttt. 

when  ftttfinahh  waritti^  to  tth  at  the  t^  term  t/the  year  taualty ;  tnd  (hewed  (artlKr,  the  Ke  waft 
wUh  him  to  Calai»  upon  warning,  and  was  there  armed;  and  demanded  judgment,  aad  pttyeA 
the  debt.     The  defendant  (aid,  that  for  the  firft  quarter  he  wat  paid  5L  and  £ewed  acqnittaaoe, 
and  before  the  ad  quarter  the  tcftator  died ;  and  demanded  judgment  of  the  adion.    Wilby  Ch. 
J.  by  the  rule  of  the  Court  awarded,  that  the  plaintiff  take  nothing  by  this  writ,  becaufie  it  ifaall 
not  be  apportioned  in  refpc^  of  pared  of  time,  though  it  happened  by  the  aft  of  God.    10  Aep. 
228.  b.  in  Clun's  Cafe,  citei  10  £.  4.  iS.    so  fL  6. 6.    9  £.  4.  1.    30  H.  8.    Apportioa  B.  7. 
^    *  If  Okie  Uaft  lands  for  yeart,  referving  20I.  rent  yearfyt  and  at  tie  end  of  2  fnarters  thelcfleetf 
'mtiSed,  \eSoT  (kail  have  no  rent ;  for  rent  (hall  nerer  be  apportioned  in  refpdft  of  time.  Silk.  (j. 
Hill.  I  Ja.  3*  B.  R.  the  Coumeb  of  Plymouth  v.  Throgmoiton* 

2.  A.  was  tenant  for  life^  remainder  to  B.  his  fon  in  toiU    A 

Judgment  creditor  extended  the  land  and  leafed  to  J.  5.  rendering  1 60  A 

a  year^  pa\aUe  quarterly^     A.  died  the  loth  of  March^  and  J.  S. 

continued  the  poiTefliGn  till  after  the  Lady-Day  next.  B.  claiiiied 

the  whole  rent  from  Chriftmas  to  Lady-Day ;  for  that  J.  S.  hold- 

£  513  1  ing  over,  fhewed  his  eleAion  to  continue  tenant  at  will  toB. 
Lord  C.  Cowper  faid|  this  was  cafus  omiffus  out  of  the  feveral  re- 
medial ftatutes  for  rents,  and  that  the  law  does  not  apportion  rent 
in'refpeA  of  time,  nor  did  he  know  that  equity  ever  did  it  \  tbat 
the  creditor  might  have  guarded  againft  this  accident  byrefcrvr 
ing  the  rent  weekdy,  (b  that  it  is  his  fault,  and  hecmna  a  gift  n 
lanv  to  the  tenant.  And  his  Lordfhip  held,  that  from  Chrifimas 
to  the  death  of  A.  upon  the  loth  of  March,  the  tenant  fhould 
pay  nothing,  but  that  J>  S,  fhould  account  to  B.  for  the  pr^ittfnm 
the  death  of  A*  And  with  regard  to  the  notion,  that  J.  S.  by  re- 
maining in  poiTefCon  ihewed  his  eleftion  to  continue  at  the  old 
rent,  this,  the  Court  faid,  only  fhewed  his  ele£Uon  from  tbat 
time,  and  not  from  the  end  of  the  preceding  quarter.  Wms.'s 
Rep.  392.  HilL  1 717.  Jenner  v.  Morgan. 

3.  11  Geo.  2.  cap.  i^,  rcciicSf  ihzX.  where  any  leffbrovhudiittif 
iavingonly  an  cAsite  for  life  in  the  land,  &c.  dies  before  oronthedof 
on  which  anj  tent  is  referved  or  made  payable  \  jiicb  rent  or  any 
part  thereof  is  not  recoverable  by  the  executors^  fa'r.  offiich  UBor^  Wr. 
nor  is  theperfon  in  reverfion  in/itled  thereto^  any  other  thanpr  the  at 
and  occupation  of  fuch  lands,  &c.  from  the  death  of  the  tenant  fir  ^e^ 
of  which  advantage  hath  been  often  taken  by  the  undertenants, 
who  thereby  avoid  paying  any  thing  for  the  fame  ;  for  remedy 
whereof  it  is  enaAed  (f.  15.),  that  where  any  tenant  for  life  fbali 
die  before  or  on  the  day  on  which  any  rent  was  referved  or  made 
payable  upon  any  demife  or  feafe  of  any  lands,  &c.  which  deter* 
fmmd  on  the  death  of  fuch  tenant  for  life^  the  executors  or  adnumfiratm 
of  fuch  tenant  for  lifefhaWand  ntay^  in  an  a^ion  on  the  cafe,  reaver 
ff  and  from  fuch  undertenant  or  undertetiants  of  fuch  lands'^  ffc*  if 

fuch  tenant  for  life  die  on  the  day  on  which  the  fame  vras  madepajme% 
the  whole  \  or  if  befit  e  the  day^  then  a  proportion  of  fuch  renty 


ing  to  the  time  fuch  tetwnt  fir  life  livedo  of  the  lafl  year  or  quarter  tf 
a  fear^  or  other  time  in  which  tie  faid  rent  was  growing  daemsefin* 

fatd,  making  odljufi  allowances i  or  a  proporUonMe  pasrt  thetofn^ 

J^Bive/y. 


(L  a)  Scijpeadcd, 


I 


■ 

Sent;  513 


(L  a)     Sufpended* 

I»    T  ESSEE  furrendered  to  lejfor  upon  condition^  the  rent  is  fu(^ 
•*-'  pended  5  but  if  leflbr  enters  for  conation  broken^  the  rent 
is  revived.    Arg.  Hct.  71.  cites  7  H.  6.  2.  Gafcoigne's  Cafe. 

2.  Entry  into  part  of  the  land  leafed  is  a  fufpenfion  of  the  S  P.  For  fai 
whole  rent  referved  upon  the  leaf e  for  years  during  the  time ;  by  S*ii^ot*fo 
the  opinion  of  the  Court*    Br,  Apportionmenti  pL  7*   cites  apportion 

€rE.  4.  I.  hii  wrong 

^  ai  to  en- 

isrce  the  leflee  to  pay  any  thing  for  the  refidue.    Othcrwife  of  a  rightftU  entry  into  part.     Per 
Hale.    Vent.  877.  in  the  Cafe  of  Hodgkina  v.  Rohfon  and  Thomhorough.— a  Lev.  X43.  S.  C. 

It  was  given  in  evidence  of  an  €ntry^  Sec.  for  the  fufpenfion  of  rent,  that  on  the  land  dejnifed 
waa  a  brick-luln  and  a  fmall  cbttage,  and  that  the  Icflbr  entered  and  went  to  the  cottage  and  tcok 
Ibme  of  the  hicks,  an  J  untiled  the  cottage.  But  it  waa  provedi  that  the  UJor  had  referved  the  bricks 
mnd  tiles f  which  in  truth  were  there  ready  made  at  the  time  of  the  leafe  grantedt  and  that  he  did  not 
OBtile  the  brick-kiln  houfe,  but  that  it  f ill  by  tempeji ;  ana  fo  the  plaintiff  did  nothing,  but  came 
upon  the  land  to  carry  away  his  own  gM>ds ;  and  alfo  he  ufid  the  Iricks  and  tiles  on  the  reparation 
^tke  hmtfe.  And  a»  to  the  extra  tenet  which  waa  parcel  of  the  ififuc,  the  lefTor  did  not  continue 
upon  the  land,  but  went  off  from  it,  and  relinquipud  the  pojfejlon.  But  the  Court  held,  the  con- 
turning  the  poffeflion  or  not  waa  not  material ;  for  if  he  once  does  anv  thing  amoutiting  to  an  entry^ 
thou^  he  departs  pfffently,  yet  the  poffeflion  is  in  him  fufHcient  to  mfpend  the  rent,  and  he  fball 
h^  (aid  extra  tenere  the  defendant,  the  leffee,  till  he  has  done  au  a£t  amounting  to  a  re-entry.  Le» 
i}0.  pl/i49>  Pafch.  3o£liz.  C.  B.  Cibel  v.  Hills. 

To  make  a  fufpenfion  o^  rent  referved  upon  a  leafe  for  years  the  leffor  muft  ouf!  the  leffee  of 
'  part  of  the  land  let  at  leaft,  and  mufl  hold  tie  lejfee  out  till  after  the  day  on  which  the  rent  is  mad« 

fiyabk  *  by  the  leafe;  and  if  the  le£Cec  tf-enters  th^  reqt  is  revivedi  fie  di&um  fuit.     &ti.  ^{69 
afch.  165^  Timbrell  v.  Bullo<K. 

3.  A*  makes  B.  fteward  of  his  manor>  and  gives  lol.  fee  to  *[  514  ] 
fi.  with  diftrefs  pro  officio  fuo  exequendp,  and  vidhials  and  drinik; 

for  his  life.  B.  leafes  the  fee  and  his  diet  to  A.  for  4  years,  ren* 
dering  to  B.  i2l.  per  ann.  with  claufe  of  diflrefs  in  the  manor^ 
by  deed  indented.  B.  negleAs  to  keep  the  courts,  and  after- 
ivards  diftrains  for  the  12L  and  makes  an  avowry  upon  this  limi- 
tation ;  but  the  avowry  doth  not  lie,  becaufe  it  is  extinA  by  the 
non-feafance  of  the  fervices,  &c.  For  when  the  rent  comes  hy  '  - 
teafon  of  the  land^  there  a  leafe  to  the  lord  is  a  fufpenfion  ;  but  con- 
trary where  it  comes  ratione  perfona.  Br.  Le£):»  Stat*  limit.  77* 
cites  20  E.  4.  1 2.  Per  Cur. 

4.  If  there  be  a  lord  and  a  tenant  of  40  acres  of  land  bjfealtj^  &»  it  ia  iff 
ixnd  20/.  renty  if  the  tenant  makes  a  gift  in  tail,  or  a  leafe  forliw,  the/*^r 
or  years,  of  parcel  thereof  to  the  lord ;  in  this  cafe  the  rent  (hall  ^JJ^io^ 
xiot  be  apportioned  for  any  part,  but  the  rent  fliall  be  fufpended  life  or  yean 
for  the  whole  •,  for  a  rent-fervice  (faith  Littleton)  may  be  extinft  ""f^% 
for  part,  and  apportioned  for  the  reft ;  but  a  rent  fervice  cannot  ^pifesow 
be  fufpended  in  part  by  the  aB  of  the  party  ^  and  in  eile  for  the  other  put  out  the 
p;»rt.     Co.Litt.  148.  a.  b.  J^'saS. 

ipended  in  the  whole,  and  fliall  not  be  apoonioned  for  any  part  Co.  Litt.  14^.  b.— — >i«i  jet 
py  aB  in  law  a  rent-fervice  may  be  fufpended  in  part,  aod  in  efic  for  part ;  as  when  tht  guardtam 
Uk  chivalry  enters  into  the  land  of  the  ward  ntithi*  age,  now  is  the  feigoiofy  fufpcadcd ;  but  if  the 
wife  of  ^e  tenant  he  endowed  ofa^d  part  of  the  tenancy,  now  (hall  ihe  pay  to  the  lord  the  3d  part 
of  the  rent.  Co.  («itt.  148.  b.— ^And /o  it  is  if  the  tenant giva  apart  of  the  tenancy  t^tkefatheP 
0ftke  hrd  in  tail^  the  father  dieSi  and  thia  delcends  to  the  lord ;  in  this  cafet  by  ad  of  law,  th« 
fcigmocy  i«  fufpended  in  P^a  ^^  ^^  ^^^  ^°  P^^  •  '^  ^  ^^^  ^^  it  of  4  ren^cibar^..  Co.  Litt» 


sh 


]Sent» 


CfMUffm  J,  If  r/ff/ be  granted  out  of  aneftateinfee^  mtd  a  Urmfir  jesrt 
kfiaaepts  ^^  ^•f^  ^*fii  ^n  acceptance  of  a  Icafc  or  grant  of  the  land  hdd 
pjaUaje  fioF  the  term,  is  no  fufpeniion  of  the  rent.  7  Rep.  23.  b.  Per 
Pytofs^  Cur.  Trin.  4a  Eliz.  in  Butt's  Cafe. 

Ert  of  the  ^ 

ne  land,  waAfirrenders  the  bid  leafie,  the  rent  ii  lenved.    Cro.  Ca^.  lOt.  Hifl.  3  Ctf.  C  B» 

Peyto  ▼.  Pemberton. Lku  R.  58.  S.  C— — Hutt.  9^  S.  C.  And  it  it  &id  there  that  it  wodd 

be  ochcrwifc  if  the  acoepUnce  had  been  of  an  ^/Uufir  life  HcU  50,  51.  5.  €•  adjoniMiir. 

^ifid,  Ibid.  71.  S.  C,  axpied,  but  no  judgmenti 

6.  Leflee  confents  to  the  doing  a  thing  ordered  by  Icflor  to  be 

'  done  I  afterwards  it  zpptzrcd  that  it  could  not  be  done  without 

cutting  down  an  apph^ne.    The  lefibr's  workmen  acquaints  the 

leflee  of  itj  who  will  not  confent^  but  forbids  the  cntting.it  down} 

howeverj  the  workmen  cut  it  down.   And  this  was  adjudged  no 

fufpeniion  of  the  rent  \  but  it  was  agreed,  that  if  leflee  had  n» 

voted  hit  Kcencey  and  made  it  known  to  his  leflbr,  and  tke  kfibr 

had  after  that  commanded  the  workmen  to  cut  down  the  tree^ 

it  had  been  a  fuipenfion«    Arg.  %  Roll.  R.  399.  cites  it  as  the 

Cafe  of  Dord  Denny  y.  Pamcy. 

Stttt.  6.  7.  In  debt  for  rent,  the  defendant  pleaded  an  entry  and  enpd* 

A^^  .^out  ofthe^iirdlrfHb^;  and  it  was  held  good,  thong^itwas 

^^  ^      parcel  of  the  tenements^  &c.    Hob.  190.  pi.  236.  Mkh«  14  JaG« 

ftkadcdto  Dorrel  V.  Andrews. 

k  iatofe- 

ireral  paitt  of  the  hode.    ■  Darrrfv*  Andrewi,  S.  C.  BrownL69.  CctafiartfathecatxyttW 

sue  t  KWwUhottfe,  and  ooe  battery  at  the  upper  end  of  the  haU. 

8.  A.  made  a  leaje  of  an  houfe^  lands^  and  tuoodff  exapimg  oB 
treef  not  before  Jhript^  rendering  rent.  A.  cut  down  the  trees  which 
bad  hotn^ftript  before.  The  queftion  was,  whether  this  was  a 
fnfpenfion  of  the  rent  ?  It  feems  that  it  is  not,  becaufe  the  body  of 
the  tree  does  not  belong  to  the  leflee  %  fo  that  the  prejudice  to 
him  is  only  in  refpeft  of  the  boughs  and  fhade ;  befides  he  not 

C  515  J  having  property  in  the  trees,  the  taking  the  boughs  will  not  be 
a  fufpenfion^  for  no  rent  ifliies  out  of  diem,  and  they  are  par« 
eel  of  the  inheritance.;  but  adjomatur,  2  Roll.  Rep.  398  Mich. 
21  Jac.  B.  R.  Farby  v.  Qarke. 

9.  Ijsss&iA^parJonage for  jcx^XeSeCi covenant 

but  before  any  becomes  due,  the  ordindry  Jiquefiers  the  parfonage 

for  nofhpjament  of  the  firfi  fruiu  \  this  is  no  plea  for  the  leflee  in 

aAion  of  covenant.    And  if  he  had  pven  bond  for  payment  of 

the  rent)  it  would  be  no  plea  in  debt  on  the  bond  \  for  he  had 

bound  himielf  to  pay  the  rent,  and  the  occupation  is  not  mate^ 

rial,  where  the  leafe  is  for  years  or  life ;  but  otherwife  of  a  leaic 

at  will.    Het.  54.  Mich.  3  Car.  C.  B.  Jeakill  v.  Linne. 

Anen  s6,         10.  In  deiifyr  rent  upon  a  leafe  for  years, the defendmttt plmiei 

lu»d  kiSL  ^^  Prince  Rupert,  an  edien  hom^  and  an  enemy  to  the  Ung,  » 

cd  amoM    twnW  the  land  with  an  army,  and  entered  upon  him,  aod  drove 

jMher  away  his  cattle,  and  hept  himout  that  be  could  not  enjoy  the  Sands  fat 

^Sn^  fo  lom  a  time.    And  this  he  pleaded  in  bar  to  the  a&ion  j  and 

^ul^   iqpoA  ocamfrer  to  the  j^i  RoUf  hdd  ^  plea  not  goody  forte 


IKeiit;  51JL 


ltd  mi  fttad  tlai  the  €rmy  wefii&nr  wii  tmimwtif  as  heflumU  fiocntt  for 
hzYc  done ;  and  the  pleading  that  it  was  haftilis  ezerdtus^  makes  ^^\^- 
sot  the  plea  more  certain  than  before  $  and  where  a  tenant  for  had  been 
years  cmmumts  to  pay  rprt^  though  the  lands  are  fuirrouided  with  ^^^  eye- 
water, yet  he  is  chargeable  with  the  rent,  and  much  more  in  this  ^^^ 
cafe.    Stt.  47,  48.  liich.  23  Car.  Pan^dine  ▼•  Jane.  pay  hit  rent. 

And  this 
ditSeraoce  wu  ukco,  that  tAtre  the  Itm  crtaUs  m  duty,  or  chtfge,  Mud  tkt  fatty  is  iifMtd  to  per* 
firm  it  witknU  dny  defnlt  in  Am,  and  Mas  no  remedy  ot«r,  there  the  law  will  cxcufc  htm ;  U  in  the 
cife  of  walle,  if  a  hooic  be  dcilrayed  by  tcmpeft  or  by  enemict,  the  leiTee  is  exculed,  according 
|o  Dyer  3a-  a.  Inft.  53.  b.  aSa.  a.  is  H.  4.  6.  So  of  an  eicapc  Co.  4.  84.  b.  33  H.  6.  1.  Sa 
III  9  £.  3*  iC  a  fdpcrfcdcas  was  awarded  to  the  juftices,  .that  they  Ihould  not  prooKd  in  a  ce&vit 
upon  a  oeflier  during  the  war ;  hut  xuhen  the  party  by  his  own  contraQ  creates  a  duty  or  charge  «/M 
mmfelK  he  it  bound  to  make  it  good,  if  he  may,  netwithftanding  any  accident  by  ineviubk  ncccC* 
ftff  bccanlie  he  might  have  provided  agaiaft  it  by  hit  own  contraft.  And  therefore  if  the  leffee 
covenant  to  repair  a  boufe,  though  it  be  burnt  by  lightning,  or  thrown  down  by  cnemiet,  yet  he 
•ught  to  f  epair  iL  Dyer  ^3.  a.  40  £.  3.  6.  h.  Now  the  rem  it  a  duty  created  by  the  parties 
tipoa  the  referratioo,  and  had  there  been  a  covenant  to  pay  it,  there  had  been  no  queftion  but  the 
IdEee  muft  have  made  it  good,  netwithftanding  the  intemiption  by  eneraiets  for  the  law  would 
mot  ^oteff  him  beyond  his  own  agreement^  no  more  than  in  the  cafe  of  a  reparation  ;  this  refervation 
thca  being  a  covenant  in  hw,  and  whereupon  an  adion  of  covenant  nath  been  maintained  (as 
ItoU.  frid),  it  it  all  one  at  if  there  had  been  an  afiual  covenant.  Another  reafon  wat  added,  that 
as  tki  lejkt  it  to  k^  the  advantage  ofcafial  profits,  Jo  he  wui/l  run  the  hazard  of  cafual  lofis,  and 
adt  lay  the  whole  bvrden  of  them  upon  hit  Icflbr ;  and  Dyer  56.  6.  wu  cited  for  thit  purpofe^ 
chat  though  the  land  be  funrounded,  or  gained  by  the  fea,  or  made  barren  by  wiidfirci  ytt  the 
Mbr  Qiafi  have  hit  whole  rent*    And  judgment  wai  given  for  the  plaintiff. 

It.  jt.  Uajkd  ahntfein  London  to  J?,  at  a  certain  rent ;  B.  left 
the  houfe  andvfent  to  Oxtm  to  K.  Cha»  j^  and  xSnexiJenthufervant 
nvitb  the  key  of  the  houfe  to  A.  and  defired  her  to  re-enter^  and 
accept  the  furrender.    She  faid  fhe  would  advife  with  the  de«> 
Ibndant,  her  fon  in  law  (who  then  fat  in  the  Houfe  of  Com** 
monsy  and  afled  with  them),  afterwards  {he  refufed  to  accept 
of  a  furrender }  fie  hmfe  was  made  an  hofpital  by  the  parliament  for 
wmmed  foldlers  \  the  defendant,  as  executor  to  the  lady,  brought  • 
debt  at  law  againft  the  plaintiff  for  rent  incurred,  whilft  the 
houfe  was  fo  ufed,  and  all  the  time.    B.  brought  a  bill  to  be  re<* 
lieved  againft  the  alStion.     It  was  infifted  to  be  but  realbnablcji 
that  if  a  tenant  be  put  out  by  fuch  againft  whom  he  can  have 
his  remedy,  that  he  notwithfts^nding,  be  liable  to  pay  his  rent 
to  the  lefUxr ;  but  in  this  cafe  the  plaintiff  has  no  remedy  overj 
and  that  it  was  an  aft  of  force  in  the  parliamenti  which  is  par* 
4oned  by  the  aft  of  oblivion,  and  fo  no  remedy  over,  and  thp 
king  had  pardoned  all  arrears  of  rent,    Lord  Chancellor  took 
tune  to   dvife,  but  declared  that  if  he  could  he  would  relieve  the 
plaintiff.    Chan.  Cafes  83.  Pafch.  19  Car.  a*  between  Harrifoa 
and  Lord  North. 

12.  Jf  ^^  lets  to  B.forio  years j^  TXid'B.deitftfis  to  ^fot  6  years,  ^  5I&  } 
to  commence  injiituro,  in  the  mean  time  this  works  no  fufpen-s 

iion  either  of  rent  or  ^o^dition^    V^nt.  j^i.  Triii.  97  Car.  z^ 
P«  R.  Lion  y.  Carew. 

13.  Ptdlietg  down  apent-houfi^  Is  no  fufpenfipn  of  rent,  bat  ia 
a  trefpafs,  for  which  leffee  may  h^ve  his  a^on.  a  Jo*  i4S« 
fafch*  33  Car,  a.  Roper  ▼.  Loyd^ 

l^ . A*  '5^^^r  6q  years  made  an  underleap  t!^:B.fot  %i*  at  ajU 

R  r  4  £ayabl» 


|^i6  Bolt; 

papble  quarterly*  B.  eovifiantei  to  pay  the  rem  to  A.  htt  tii^ 
tors,  &c*  during  the  Urm^  and  covenanted  U  keip  the  demfedprt' 
nafes  during  the  faid  term  [infufficient  rtpair\  except  xht  fame 
ihould  happen  to  be  demolimed  or  damaged  byjire^  and  m»diJ9 
deliver  than  vp  at  the  end  of  the  term,  except  as  before  exceplcfl, 
B.  entered  apd  was  poflefied.  The  premises  were  burnt  down»  and 
remained  unbuilt  for  the  fpace  of  a  full  year.  In  an  aAion  for  qoq- 
payment  of  the  rent  it  was  infiftcd  for  the  defendant^  that  the 
rent  was  payable  only  for  the  enjoyment  of  the  deznifed  pre* 
miiles,  fo  that  fince  he  was  hindered  enjoying  them  by  didr 
being  burnt  down  (which  he  was  not  anfwerable  for,  nor  obliged 
by  his  exprefs  covenants  to  repair^  but  that  the  plaintiff  was  to 
rebuild  them),  it  would  be  hard  to  charge  him  vrith  the  rent 
when  he  had  no  ufe  of  them,  but  per  tot.  Cur.  He  is  bound  by 
itcpre/j  covenant  to  pay  the  rent  during  the  term }  and  the  plaiB* 
tiff  had  judgment,  a  Lord  Raym.Rep.  1477.  F^ich.  13Geo.l1 
B.  R.  Monk  v.  Coopei-, 

(K.  a)    RcvivccI, 

I.  |F  the  brd  reUafes  to  his  tenant^  and  to  the  heirs  of  his  bodu  the 
*-  rent  fhall  revive  after  the  tail  determined  by  the  bci^  opi- 
nion ;  quod  mirum ;  for  he  releafes  to  him  who  has  fee-fimjpiei 
but.  this  goes  by  vjay  of  making  of  ejlate  \  therefore  quaere  if  ther; 
be  a  diverfity.     Br.  £xtinguifhment.  jpl.  45.  cites  13  E.  3. 

2.  In  aiEfe  W.  M,  granted  10/.  rent  to  iv.  D.  out  of  bis  land  for 
life  of  A.  the  remainder  to  R.for  his  life,  and  after  A.  £ed^  and 
n^»  M*  after  the  death  of  A.  releafed  by  another  deed  to  thefddR. 
all  his  right  in  the  rent,  and  granted  that  whenfoever  the  rentfiaUk 
arrear  that  the  faid  i!.  and  his  heirs  may  diftrain  ;  it  is  a  good  title 
to  R.  for  the  rent  in  fees  by  all  the  juftices,  and  yet  by  the  death 
of  A.  the  rent  \ns  extinA  \  for  the  remainder  was  void,  fa^  rea- 
fon  that  the  rent  which  commenced  by  this  grant  could  not  remain,  and 
fo  the  releafe  of  the  rent  to  R.  was  void,  inafmuch  as  the  rent 
was  extinA  before  the  death  of  A*  but  becaufe  the  laft  deed  has 
this  claufe  of  g^rant  to  R.  that  he  and  his  heirs  nuiy  diftrain  when 
the  rent  is  arrear  this  is  a  new  grant  \  quod  nota.  Br.  Rents,  pL 
19.  cites  8  H.  4*  19. 

3  •  If  the  grantee  of  a  rent'^barge,  and  a  ganger  diffeye  the  tengd 
of  the  land,  and  the  grantee  confirms  the  ejlate  of  his  companion,  and  the 
tenant  of  the  land  re-enters,  the  rent  is  revived ;  for  the  confr- 
mation  extended  not  to  the  rent  fufpeaded ;  otherwife  of  a  it* 
leafe.     Co.  Litt.  298.  b. 

4.  Rent  and  fervices  fufpended  by  union  with  the  crvym  by  at- 
tainder of  the  tenant  are  revived  by  grant  of  the  land  to  a  folK 
je£^    X^ey  i.  Trin.  orPafch.  1619.  Long's  Cafe. 
A^ccd  per       ^.  Grantee  of  rent  dijfeifor  the  grantor,  and  nfokes  feoffinent,  aad 
OuV  nS!  *^  difleifce  reenters,  or  recovers,  &c.  or  if  it  be  rendered  by  cuh 
«4.         '  tluBon^  fo  that  there  is  no  remitterj  the  rent  (hall  not  berevi?e4 


becauTe  he  grants  the  rent  fufpended,    Arg.  Litt.  K*  83.  in  tlie 
&fe  of  Peyto  ▼.  PembcrtoOf 

*(L.  a)     Revived.     By  Re-entry, 

» 

f «  lN  debt  the  opinion  of  2  juftices  was,  that  if  the  le^  enUri 
*  upon  his  leffiefor  term  ofyegrsy  and  makes  feoffment  infee^  and 
die  leffee  rc'^nters^  that  the  rent  referred  upon  the  leaie  is  re^ 
viv€d\  fir  by  the  entry  of  the  termor,  the  reverfion  is  revived^  ' 
and  the  rent  is  incident  to  it.  3ut  quaere  inde ;  for  he  made 
feoffment  of  the  land  difcharged  of  any  rent,  and  therefore  it  is 
liard  that  the  rent  ihall  furvive,  Br.  Revivings,  pi.  1,  cites 
9H.6.  i6. 

2.  Lord  and  tenant  bf  10  s,  rent.  Tenant  leafes  to  the  lord  for 
Iifb|  and  after  brings  vfofte^  and  recovers  all  the  land.  Per  KeUc 
the  rent  iha|l  not  be  revived  during  the  lord's  lifi; ;  but  other«p 
wife,  if  the  leafe  had  been  on  condition,  ai^^  the  tenant  had  en* 
tered fir  condition  brolen^  and  fo  note  a  difference  between  condition 
in  deed  and  condition  in  law.  Kelw.  Ii3t  b.  pl^  47.  Cafus  incerti 
temporis.  Anon. 

3,  Lcflbr  enters  on  part  of  the  land  let,  and  pulls  dawn  part  <f  Per  Pdp. 
the  hcufe.    Per  Popham  and  Gawdy  the  rent  is  not  revived  by  G™cf^l« 
the  lejfeis  re-entry  into  that  part  of  the  land  where  the  houfe  icffec  £aJl 
flood!;  for  the  houfe  was  part  of  the  caufc  for  which  the  rent  hold  the 
was  rcferved.    Fenner  and  Clench  doubted.  Adjornatur.  Cro.  J^gfi'^ 
JE,  34i»  Mich.  36  &  37  Eliz.  B.  R.  Cherborn  v.  Rye.  «ny'fmt. 

Goldlb. 
1B5.  pi.  15.  How  V.  Broom,  k,  aL 

(M.  a)     Avoided. 

I.  |F  a  rent'charge  be  granted  fir  a  nvay^  and  the  way  isjloppedf 

^  the  rent-charge  fhall  be  flopped  alfo.     Dav.  Rep.  i.  b.  in 

the  Cafe  of  Proxies  cites  9  £.  4.  19.    15  £.  4.  a.    21  £.  3.  7. 

45  E,  3.  8. 

2.  If  the  dijfeifor  grnnts  a  rent-charge^  and  the  dijfeifee  enters^  and 

enfeoffs  him  v>^ grants  the  rent-charge ^  then  is  the  rent-cnarge  taken 
away  and  avoided.     Litt.  f.  477* 

3.  If  one  holds  land  by  5/.  a  year  rent  for  cqftle^guard^  though  J'j!,'**^*'*' 
the  cajlle  ht  pulled  down  ordejlroyedy  the  rent  remains  5  for  when  301^19,101 
the  tenant  held  of  the  lord  to  keep  or  repair  his  caftle,  and  after-  pi.  5.^- — 
wards  fuch  fervice  was  in  ancient  times  changed  by  the  mutual  ^.  C  cited 
confent  of  lord  and  tenant  into  an  annual  rent,  yet  it  is  faid  that  ^  ^^-^^ 
iuch  rent  is  paid  pro  wardo  caftri,  that  is,  in  fatisfa£tion  of  ward  the  Cafe  of 
of  the  caftle  5  but  if  he  holds  to  keep  the  lord's  caftle,  and  the  ^^''j;. 
caftle  falls  the  fervice  is  fufpended  till  it  be  re-built ;  but  then  s.  c?dtcd 
the  tenure  fhall  not  be  alledgcd  to  be  for  the  rent  but  for  the  Dav.  Rep. 
caftlc-guard,  and  fo  ihall  the  avowry  be.    4  Rep.  88.  in  Lut-  a***-  »» 
trcU's  Cifc,  cites  Bendl.Mich.  3H.  8.  C.B,   Capcl  v.  Ap-  p^^cl 
^C«,  (N.a)Of'^ 


(N.  a)     Of  the  Jeveral  Sartrct  Rente,  tt  RcbI« 
Service^  Rent-Charge,  and  Rent«Seclu 

Jhiftt  I.  X1I7HERE  a  man  iolis  a  manor  afhis hri  bjfirvicf  of  40/* 
Jfenienk,  if  ▼  »  ^fid  bj  2  OX.  ^^  grituSng  at  bis  miU^  and  gaais  tie  20/.  # 
f!!»J*  ,v.    li^*  $•  2nd  the  tenant  attorns.    Some  held  this  20s.  w^a  rent* 


■wior  <»- 


C   518  ]  feck^andbyfomeitwasrent-ferTice  inthe  handsof  thcp^ttor* 
jioffsctriain  Bt.  Tenures,  pL  26..  cites  9  Afll  24. 

tenants  of 

farcti  9jtke  maor,  malhugjkit  /«  M«  m//,  thtt  fuit  b  fitrvice^  for  wliick  the  loid  msf 
Br.  Tenures,  oL  ft6.  c&tet  o  AfT.  ^4.  ^-^—  ^a^tf  if  be  ifter  ^rAli  Mr  wnMr  <#  7.  JIT.  m 
iiai  ^oj./cr  tie  m^nor,  andios./or  the  gtindinf^  the  iot.  u  rent-fcfvicc^  iiliiing  oat  •£ 
■nnoTt    Pei  Pemcnk  ;  quod  aon  ncgiiur.    Br,  Teoiires,  pi.  t6,  ckc»  9  AIL  s^ 

2.  Where  the  rm/  andfervice  go  together^  this  is  rcnt4errioe^ 
hut  if  the  rent-Jervice  \x,  fevered  from  the  fervices  in  faS  or  im 
lavjt  this  is  a  rent-feck.  or.  Rent;s,  pL  14.  cites  26  Afll  38. 
•ItiscilM      3*  *  Rent«y^rvfr^£r  where  the  tenant  holds  his  land  of  the  kfd 
»wt|^ice  Ifjpabj  and  certain  rent.    Litt.  f.  21^. 

lot  fome  4-  t  ^cnt'cbarge  is  where  one  feifed  of  certain  bud  |^ant»i| 
eerpw^/er-'  deed  poll,  OT  indenture,  a  yearly  rent  to  be  ifluing  otit  of  the 
t^^^  ftme  land  in  fee,  fee-tail,  &c.  nv'uh  a  claufe  of  £fir^.    Litt.  C 

atleUit      2l8. 

Inky.  Co.  5.  Rent-^l  is  where  fuch  grant  b  made  mtiovt  ctatfi  ffdjf^ 
^""g^p  *'  /r^f  &  idem  eft  quod  redditus  Cccus  %  becaufe  no  diftrefi  is  iB- 
Gow  Litt.  87.  cident  to  it.    Co.  Litt.  f.  2 1 8. 

b.— A  rent 

teJar9ei9p€n4tl€Mjef»rjedrsiMvnonthMik^cioiatxtAi  for  it  ift  •  KSUCertice.  f  3  Xflfw  flL  a  aoit 

by  the  Reporter  in  the  C«fe  of  Colliot  v,  Htrdin^ 

f  It  it  called  t  rent^rbarge,  becaufe  the  luid  u  charged  widi  a  difticfr  for  psyaHM 
Co.  Litt*  IA3.  b.— And  if  it  be  to  the  whole  vihie  of  the  land,  or  to  the  ^  putoClbn 


it  called  wjke-jarmreut.    Co.  Litt.  i4^-  b. 

To  thefe  may  be  added  redditus  •flifus,  or  redditus  <j^/ir,  vnlgarly  rents  ^fdUt^  whkbaR  ibc 
ceiuin  rents  ot  the  freeholders,  and  ancient  copyholders,  bccaafe  they  be  affied. 


ceiuin  rents  ot  the  freeholders,  and  ancient  copyholders,  bccaafe  they 
•nd  do  diftingnifh  the  fame  from  redditus  mobifei,  fimm  rents  for  liiie,  or  yeara  at  wiS,  «J 
■re  variable  and  incertain.  adly,  Redditus  albi  wkUC'rents,  bUnch-brms,  or  i«nt^  mlfii>y  and 
commonly  ulUd  fuit^rents ;  they  are  cslled  white-rents,  becaufie  they  were  paid  in  filwer,  lodi^ 
tittguifli  tnem  from  work-days,  rent-cummin,  rent-corn,  &c  And  again^  thefe  are  calkd»  3dly. 
Rcdditas  nigri,  black  maile,  that  is  Uack^rents,  to  diftinguiOi  them  from  white-rents.  See  tuiu 
ClanL  IS  H.  gi  M. ttt  Rex  cooccffu  hominibus de  Andevor  mancria  de  If. F.  A,  dbc  Reddendo 
per  annum  ad  fcaoc.  regis  80  L  blanc  de  antiqua  firma.  4thly.  Redditus  relbtnti  be  rents  ifinif 
out  of  the  manors,  ^Sx.  to  other  lords,  &c«  Fcodi  firma,  fee-farm,  for  this  kind  of  icatvide  iaiia 
Gloc  cap.  8.  t  Inft.  19. 

6.  Rent  referved  between  parceners  out  of  Ae  Uttd  wiiidl  the 

other  has  in  partition^^  equality  ofpartilim  is  rent-chaige,  and 

he  may  diftrain  in  the  land  of  common  right.    Br.  Rents,  pL  4. 

dtes  Littleton,  tit«  Parceners. 

7lUp.i4»b.      7«  If  a  man  grants  a  rent  out  ef  3  exrH^  aod  gmits  fiffdMb 

^^'J^  that  if  the  rent  be  behind,  that  he  ihall  diftrain  for  the  icat  is 

anBMt'a  *    onc  of  the  acres ;  thb  rent  is  entire,  and  camot  be  a  rem  ftck 

C^  out  of  2  acres,  and  a  rent-charge  out  of  Ae  3d  acre;  andtlMsei^ 

fore  it  is  a  rent-^feck  for  tbe  tubok,  andjfet  btjSiatti^hmnfirtbum 

$bi  34/  acre^    Co.  I^tt,  ^47.  h^ 


Bent;  5xS 

B.  t9i£trtothemokcAio2f  aniio  iheir  heirs  out  of  an  acn^  7Rep*<4« 
^/mi^  andtikatitihaU  hc\xmMfor<me  fXihcmani  bis  heirr,  IJ^^^L 
to'Sftrmm  for  this  in  tbi  fanu  acro^  this  ii  a  rent^ieck  \  for  infi>>  in  Bmt't 
nxQch  as  tn^  ftand  jointly  feifed  of  one  intirc  rent,  it  cannot  be  ^^ 
as  to  the  one  a  rent-feck,  and  as  to  the  ether  a  rent-charge; 
and  this  diftrefs  is  an  appurtenant  to  the  rent  i   and  therefore  if 
he  which  has  the  rent  dies,  the  fur^nvor  (haU  diftrain ;  and  if 
both  grunt  over  the  term  to  another^  he  fhall  difhrain  for  this. 
Co.  Litt.  147..  b. 

5^  But  if  a  man  grants  rent  out  ofBl,  acre  toone  and  to  bis  hetrs^  7 1^*  s|. 
and  grants  to  him  that  he  may  difirain  for  this  inthe  fame  acre fgr  ^^^fi^ 
term  of  his  Mt^  this  is  a  rent-charge  for  his  life  and  a  renufeck  in  Buu't 
after,  divert  temporibus.    Othtrwife  it  u  if  the  diftrefi  boli-^  ^^^ 
mited  for  certain  years  in  the  fame  land,  there  it  remains  a  rent^ 
leek  entirely  \  for  that  the  fiDe  and  the  freehold  is  feck  m  fuch 
cafe.    Cd.  Litt.  147.  b. 

10.  Since  the  ftatute  of  $wm  emptores  Terrarum  if  a  man  ^/^'^'S^ 
^pves  lands  in  fee,  relerving  a  rent,  it  is  a  rent-feck  in  a  fubje^b}  r  V^  -. 
becaufe  a  tenure  cannot  be  created  at  tlus  day ;  and  every  fise*  |^,  \^  ^ 
farm  rent,  when  granted  by  the  king,  becomes  rent-feck,  and  b.  r.  WaU 
•therefore  mot  to  be  extended.  Arg.^Mod.  72.  cites  Oo.  E.  ^v.Hctth. 
656. 

(O.  a)     Where  Rent-Service  or  Charge  becomes 
KexA^Seck  in  the  Hands  of  the  Grantee. 

t.  ^T^IXE  lord  grants  bis  rent'fervlce^faving^obimje/f  his feigmeryf  If  there  be 
-■'    the  grantee  cannot  diftrain,  for  this  is  rent-feck  i  and  fo  ^^  *"^i* 
fee,  that  by  exprefs  words  fealty  may  be  fevered  firom  rent-fer-  ^l^tmr 
vice.    Br.  Tenures,  pL  79.  cites  7  £•  3<  and  Fiuh«  Avowry,  Mds  rfku 

rm/,  and  the  br  J  grants  tht  rent  by  hit  deed  to  another,  *  referving  tkeftdty  to  himfelf,  and  the 
ienMHt  att0ms  to  the  gnotec  of  the  rent ;  now  tlit*  rent  it  rent- feck  to  the  grantee,  becaofe  the  te» 
nemeou  are  not  bolden  of  the  grantee  of  the  rent,  but  are  holden  of  the  lord  who  rclerved  10 
him  the  fealty.    Litt.  S.  aa5.   *  So  if  it  be  faving  to  him  the  other  fervices.    Litt*  f.  835* 

If  there  be  lord  and  tenant  hy  fealty  and  certain  rent^  aod  the  Urd  hy  deed  grants  the  rent  tnfee^ 
Jkoing  the  fealty  i  and  grants  furtner  by  the  fame  deed,  that  tkerrantee  may  djfirain  far  the  fame  rent 
iji  tketenancy^  albeit  adiftreCi  were  mcident  to  the  rent  in  the  handaof  the  grantor ;  and  thou^ 
a  tenant  attorn  to  the  grant,  yet  cannot  the  grantee  diftrain ;  for  the  diftreia  remaini  as  an  inci% 
dent  infejMrable  to  the  fieigniory ;  for  then  the  tenant  (hould  he  fuljeS  ta  s  feverai  djfirejes.  Cow 
Lict.  15a  b. 

50  it  ia  if  the  lord /raal/ Mr  rent  in  tail  erfor  lify  laving  thefiealty ;  and  further  grantSt  that  the 
grantee  may  diftrain  for  it,  albeit  the  revernoo  of  the  rent  be  a  rent-fervice,  yet  the  doosc  tit 
graaire  (hafl  have  it  but  u  a  fcnuleck,  and  fhall  not  diftrain  for  it.    Co.  Litt.  150.  b» 

s.  Iflord  and  tenant  are,  and  the  tenant  holds  the  manor  tfR. 
^hii  brd  by  40  /•  rent  per  aan*  and  io/«  per  ann.for  grinding  at 
bis  tnill^  and  the  lord  grants  the  ioa  which  comes  for  grinding 
foJf^.S.md  the  tenant  attorns,  W.  S.  (hall  have  it  as  rent-feck 
by  fbm^  and  by  ibme  it  was  rent  fervice  in  the  hands  of  the 
grantor,  to  which  Pam.  agreed.   Br.  Rents^  pi,  11.  cites  9 


51^  iftittt; 

3.  If  a  man  holds  hj  fealty  and  los.  rent^  voAgtatds  the  rW  ; 
this  is  rent-fervice  to  the  grantee,  for  the  feadty  fhall  pa6» 
Contra  if  the  tenure  is  by  homage^  fi^^9  ^*ful  e/amge  and  rent^ 
and  he  profits  the  rentanljy  ioir  there  the  fervices  remain  with  die 
homage.  Per  Wilby  J.  But  per  Skipwith  dearly  where  die 
rent  is  Joined  with  a  rtverfion,  as  upon  leafe  for  life,  or  upon  a 
gift  in  tail,  rendering  rent  there  if  the  rent  be  granted  and  the  te- 
nant attorns,  the  grantee  fhall  have  only  rent-feck ;  for  the  fia^ 
vices  are  incident  to  the  reverfion,  and  do  not  pais  by  grant  of 
the  rent.  But  per  Wilby,  it  may  be  fevered ;  for  if  the  donor  grnat 
the  fervices  the  grantee  fliall  have  the  rent  as  rent-fervice  by  grant 
of  the  fervices;  which  none  denied.  But  fee  Littleton  contrary  in 
his  ad  book,  the  lath  chapter  of  rents,  fo«  49  &  50.  Br. 
Grants,  pi.  73.  cites  26  Aff.  38. 

4.  It  wasagreed  for  law,  that  if  there  be  brd  and  tenant^  and 
the  tenant  holds  of  his  lord  as  of  his  mnnor,  and  the  lord  rdeafes  the 

feigniory  to  the  tenant,  faving  the  reverfion,  yet  this  is  pared  of 
the  manor,  and  yet  is  now  rent-ieck,  whidi  was  rent-fervioe 
before.    Br.  Rents,  pi.  23.  dtes  31  Aff.  23. 

5.  Or  if  a  tenant  holds  of  his  mefne  as  of  bis  manor,  and  the 
lord  paramount  pstrchqfes  the  tenancy  where  &e  mefne  kme  Aefierflm 
fage  ofthefervice,  yet  the  mefne  who  is  lord  of  the  manor  fluB 
have  the  furplufage  of  the  rent  as  rent-leck,  and  this  rent  re- 
mains parcel  of  the  manpr;  quod  nota;  a^d  a  rssukfhaU 
title  to  thofe  rents  in  ajffe  by  continuance  of  fei/in  of  them. 


he,  and  thofe  nvhofe  eflate  hebas  in  the  manor  time  out  efmuul,  have 

beenfeifedy  and  u>  prefcribe ;   and  (b  fee  that  the  rent,  which  is 
t  520  ]  i^ot  now  rent-fervice,  may  be  parcel  of  the  manor;  bat  a  maa 

(hall  not  prefcribe  in  rent-service.    Br.  Rent,  pU  23.  cites  31 

Aff.  23.  &36H.6.  13. 
.•  Orig.  U  6.  If  a  man  holds  certain  land  by  nnt-ferviee  and  /tfyr  the  rent 
(Cbarcr.)  continually  to  the  lord  in  another  county  than  where  the  land  is,  diis 
^^'  holds  ^^  *  ^'^^"^S^  ^^^  nature  of  the  rent,  and  therefore  where  the 
Und  IS  one  plaintiff  would  have  intitled  himfelf  to  it  as  an  annuity  he  was 
€OMty  iy     not  fuSered.    Br.  Rents,  pL  26.  cites  36  H.  6.  13. 

taJUe-guerd 

la  OMtker  couniyt  or  to  do  other  J<»Ttignf€rvicei  in  another  county,  yet  chit  u  |Ood,  and  fkaO  be 
rent-fcrvice  u  before;  for  otherwife  the  tenant  may  be  doubly  durgedj  at  it  feoBa,  ioLvitb 
Annuity  and  with  rent-fervice.     Ibid* 

So  if  a  man  7,  Tenant  for  20  years  leafed  the  land  to  W.  Pr/i'"  loymrs^ 
r^kfi^  rr/MfcnVig  rent,  and  t^er  he  granted  the  fame  rent  to  ViT.F.  TTicrc 
firJoglo  he  cannot  diftrain  becaufe  it  is  rent-feck  $  for  he  has  not  the  re> 
him  certain  verfion  of  the  term,  which  gives  the  caiife  of  the  diftids.  Br. 
T^Jo^    ^«»^^»  P^-  ^7-  cites  2  E.  4.  II. 

rentL  o  another  by  this  deed,  fining  to  him  the  rnerftvnx  fuch  rent  ia  but  •  wat  fcrfr,  \e/mdk 
that  the  grantee  had  nothing  in  the  reverfion  of  the  land,  jco.    Litt.  S.  ata. 

It  wai  conceived,  the  grantee  of  a  ttax.  fivcrtd  from  the  reotrfon  cooUl  not  hatvc  oBaao^i^ 
fir  itf  becanfe  he  U  not  party  nor  privy  to  the  contrad,  nor  hat  the  reverfion.  Le.  315.  ftkkm 
30  £Uz.  B.  R,     Anflin  v.  Smith.— The  auomment  makes  prif ky«    %  Jo.  t«  dtea L  C. 

9.  OHM 


Bent*  520 

?.  Contra  if  be  had  granted  the  reverfion  and  rent  to  W.  N.  If  Iws  granu 
Acre  he  might  diltrain.    Note  the  divcrfity.    Br.  Rents,  pi.  ^Jj^V^^^e 

17.  cites  2.E.  4*  II*  land  to  ano- 

ther for 
tcmi  of  life,  and  the  tenant  attorns,  Stc.  then  ihtp-MMUeiastke  raiiat  M  rent-Jeniu,  fox  that  he 
luttk  ihe  xcveriion  for  term  of  life.   LiVL  S.  aaB* 

9«  If  the  donee  holds  of  the  donor  by  fealty  and  certain  rent,  and 
the  donor  grants  the  ferwes  to  another^  and  the  tenant  attorns, 
feme  have  faid  the  rent  fhail  not  pafs;  becaufe  the  rent  cannot 
pafs  bat  as  a  rent  fervice,  being  granted  by  the  name  of  iervices, 
and  the  fealty  cannot  pafs,  becaufe  it  is  an  incident  infeparable 
to  the  reverfioa;  but  it  feems  the  rent  (hall  pais  as  a  rent-feck  ; 
becaufe  at  the  time  of  the  grant  it  was  a  rent-fervice  in  the 
grantor,  and  therefore  there  are  words  fufficient  to  pafs  it  to 
the  grantee,  and  it  is  not  of  neceffity  that  it  (hall  be  a  rent-fer- 
vice in  the  hands  of  the  grantee.     Co.  Litt,  1 50.  b. 

(P.  a)     Demand  of  Rent.     At  what  7/W.     And 
what  is  a  fufficient  Attendance. 

I,  tN  affife  a  man  leafed  lander  12  years ^  rendering  rent,  with 
-^  claufe  of  re-entry^  if  it  be  arrear  at  the  day,  &c.  and  at  a  day 
of  payment  the  rent  was  arrear,  and  the  leiTor  came  the  next  day^ 
and  entered  without  demanding  the  rent ;  and  therefore  per  Cm*. 
his  entry  is  not  lawful,  becaufe  he  did  not  demand  the  rent ; 
neverther  lefs  it  is  not  expreiled  when  he  fhall  demand  the  rent, 
but  it  feems  this  ihall  be  the  day  of  payment,  and  at  the  lait 
inftant  of  the  day.    Br.  Entre  Cong.  pU  81.  cites  40  J\ff.  1 1. 

2*  In  quare  ejecit  infra  terminum,  the  dekndznt  jufitfied  by  ^^ 
reafon  of  a  leafe  made  by  the  defendant  to  the  plaintiff  for  term  icaff^^for 
of  years  rendering  renty  and  a  re-entry  for  default  ofpaymetttj  and  for  years  with 
the  rent  arrear;    fuch  a  day  he  re-entered.    Fulthorp,  at  the  [  S^^    ] 
fame  day  that  he  fuppofes  the  rent  to  be  arrear,  the  plaintiff  J^^?^7' 
was  all  the  day  ready  Upon  the  land  to  have  paid  him  if  he  would  ought  ^ 
have  demanded  it,  abfque  hoc,  that  any  day  after  this  day  he  mmkttUau 
demanded  the  rent,  &c.  Newton,  after  this  day  of  paym^t,  J^^ J^r 
&C.  we  came  to  the  land,  and  there  demanded  the  rent,  ^x^  fica  fir  tu 
lie  did  not  pay  it,  abfque  hoc,  that  he  tendered  the  rent  to  us  ^•'•f«  w«« 
at  any  day  after  the  faid  day,  and  before  the  re-entry,  and  upon  JJ"/ j^!^  J,"  ^ 
this  they  demurred  on  both  fides,  &  adjornatur  \  and  fo  it  feems  the  entry  U 
here,  that  the  tenant  ought  to  "*  attend  all  the  day  upon  the  land  to  ^^^^^  one 
jrfjrr  the  rent  \  but  it  feems  that  the  leffor  may  come  any  time  of  the  ^^^ 
day  to  demand  the  rent.    Br.  Entre  Cong.  pi.  39.  cites  4  H.  attend  the 
6. 9.  '»^*><>>«  .<*»/. 

qu«re  inde. 
Br.  Oondittoni,  pi.  igt.  citea  36  H.  8. 

3,  If  a  man  /p^/Iand  rendering  rent^  and  for  default  of  pay^  Ifthcrcfer- 
tmnt'at  the  dy^  aria  a  month  after  to  rc-eufer,  the  demand -at  the  ][^'*Se°fl#^ 

fcaft- 


^*^J^  tcA^itf  18  not  good  lor  a  re-cnfciy;  and  if  he  eooiet  Ae  kft 
Sfthat^  day  of  tlie  iMMTiK,  and  dcjHutiy  yet  if  the  tenint  cf^^ 
it  happen     inftant  of  the  day»  and  tenders  the  rent»  the  other  cannot  re* 
die  rat  to    enter.    Per  Fairfax  and  Brian.    Br.  Entre  Cong.  pL  90.  dus 

^J^t^tij    0*1.7.  3* 

«  we«i  tf/Err  tny  day  of  payment,  ace    In  thb  cafe  tlie  feoflbr  need  not  demand  it  €n  tlic  MU 
day;  but  the  sfttriw^  time  for  the  demand  u  a  convenient  time  before  the  laft  4*y  ^  <hr 
«MS/!^#£/«Frf4tfii«/i^  meet  the  feoffaropon  the  land»  and  l»^  Ca  Utt. 


^£.314.      4.  It  18  not  necefliry  that  the  grantee  of  the  rent  flioidd  de* 

Cn^&P.  ni^nd  it  ai  tie  wry  Hmt  when  it  becomes  due ;  but  at  any  time 

*  after  is  fufficient;  for  thi^  is  not  like  a  demand  of  a  rent  apon  a 

condition^  becaiiie  that  is  fpedal^  and  OTerthroirs  due  whole 

cftate>  and  therefore  the  time  of  demand  mnfi  be  cercaBi»  todie 

end  the  leflee^  donee^  or  feoffee  may  thereto  pay  the  rent  %  but 

a  demand  oiarenUftck^  or  rent-<barge  is  but  only  a  formal  mean 

to  recover  that  which  is  due  ^  and  ti^erefore  it  may  be  demanded 

after  it  is  behind  at  any  time,  whether  the  tenant  be  prefent  or 

no  \  for  remedies  for  rights  are  ever  farourably  extended.    Co. 

Litt.  153.  a.b. 

1^  a6.  pi.      j;.  The  rent  upon  a  Iea(e  was  made  payable  at  4  ufiial  {eafi% 

s!  (xi^*  ^P^'^  condition  that  if  the  rent  be  behind  by  the  fpace  of  3  months 

^t  the  fer.  after  any  of  the  feaftsi  on  which,  &c.  then  a  re-entry.    The 

y^  ^y-    rent  was  arrear ;  demand  was  made  by  J.  S.  by  vvtxxyt  of  a  fpe» 

k^uabote  ^^  letter  of  attorney  at  the  capital  mmuage  an  hour  before  fun- 

waa  nothiog  fet  (at  the  laft  day  of  the  3  months  after  the  feaft,  &c.  accofding 

^  *^i%.  *^  ^^  condition,  in  order  for  a  re-entry)  of  the  rent  due  at 

r!^,  he  not  Midfummer  laft ;  but  none  was  there  on  the  part  of  the  kflee 

liavingany   to  pay.    J.  S.  l^  Us  fervmU  in  thi  ball  of  the  iaid  meffiis^ 

^^  ^     commanding  hun  to  ftsrf  there,  and  if  any  came  toptn  the  uud 

demand^     ^^^^  Ugive  him  miice  thereof;  then  J.  5.  went  out  emdwJkedin 

and  fouMm  s  lane,  the  land  lying  on  both  iides^  and  did  net  retttm  inte  dx 

^^^    hou/e  tillfmp/et.    This  is  a  good  continuance  of  the  demand^ 

there  waa     ^^  ^^  3  months  (hall  be  computed  by  a8  day.    4  Le.  179-  pL 

aota foffi.    278.  Mich,  ic  Eliz.  B. R.  Wood ▼. Chiyers. 

cientde> 

4  Le.  181.  S.  C.         ' 


6.  Leflbr  comes  to  the  land  before  the  laft  hour,  tuc.  in  the 

tnoming  or  in  the  afternoon,  and  demands  the  rent^  and  dien 

goes  offtbeland^  and  is  not  there  the  lafi  infiant  tftbedej^  it  is  not 

a  fumcient  demand,  though  he  return  prefently  after  ftm->iec. 

Agreed  byallthe  juftices.    4  Le.  i8o.  in  the  Cafe  of  Wood  ▼. 

Chiyers. 

^tf^to         ^,  Demand  in  the  nmmingf  and  continuance  on  the  land  tiB 

^^Umrt  '^^^'^"^  without  any  other  demand  aftorb  fpod^  for  hispre- 

Z  5U  1  ^'oact  there  is  continuance  of  the  demand.    Per  Gerrard  Attor* 

^,  hQjwi  n^-General}  ^od  foit  conceflum  per  tot*  Cor.    4  Le.  180.  in 

^u^bnd  the  Cafe  ofWoody.  Chiyers. 


thclatiaftantrciw,  ttdflayiontfae  laad  tinfiu»-fel:  ititacoalqMnOKoCtiK 
CttliaJ^fiMWii]rCkJ.«OMfti»    4U,  fia,iatlM-OifeQf  Wwdf^Chtfcrt. 

t.  Wboe 


S.  Where  t  kaSeu  made  rmiering  rent  at  Mieiailmasy  l#- 
fvcM  tbi  i$urs  •f  i  ami  5  in  the  afternoon^  and  a  re-entry^  &<:• 
the  leflbr  ^iMttX  ai  the  dof  at  2  o'Clock,  aad  coatmues  demanding 
till  5^  and  the  rent  is  not  paid ;  he  may  re-enter,  although  he 
"mas  sot  It  I  o'clock^  ^en  peradTentnre  the  leflee  was  there 
and  tendered  k.  Ot>.  £.  15.  pL  5.  Pafch.  25  Eliz.  C.  &  The 
Ld.  Cromwell  v.  Andrews. 

9.  A*  leafed  to  B.  for  years>  rendering  rent  upon  condition,  oodK  €7* 
that  iftbt  wtnt  be  behind  tX  the  day,  and  10  days  after  (being  in  the  pi*  8t.  A.* 
mean  time  demanded)  and  no  difirefs  to  be  found  upon   the  land,  JV^'^  ^. 
that  then  the  plainti£F  might  re-enter.    The  rent  was  behind  at  s.  C.  B«t 
the  day,  and  10  days  after,  and  a  fuffident  diftrefs  was  upon  the  ^^^te  facU» 
land  till  3  o'Qock  in  the  afternoon  of  the  loth  day,  at  which  Jreftb^^^ 
time  B.  (Ibrove  out  the  cattle,  and  at  the  laft  hour  of  the  day  A.  upom  tbe 
Came  and  demanded  the  rent,  and  it  was  not  paid,  nor  any  dif-  laadoaly 
trcfs  on  the  hind.    It  was  held  by  Wray  and  Shute  that  the  lr'i,"nil^ 
condition  is  not  broken,  and  that  if  a  diftrefs  be  found  there  k  wuima* 
any  time  within  the  i  o  days  it  is  fiifficient  \  but  Clench  doubted ;  ^**^5*^ 
but  adjudged^  that  a  demand  made  at  the  end  of  the  10  days  is  ^^^"^ 

.  iMt  fiifirirnr,  thoo^  no  diftrefs  be  then  dlxere ;  but  a  demand 
inuft  be  maife  in  the  mean  time.  Cro.  £.  63.  pi.  6.  Mich.  29 
ft  30  EUz.  B.  R.  Worcefter  v.  Stone. 

10.  tfrent  be  demanded  {o  much  time  h^ore  ften^et^  as  is  fuf-  Oa».E.f094 
ficient  for  tiberent  to  be  psud  m,  it  is  enough.  Per  Cur.  And.  L^^»  . 
253.  pL  232.  Ilfich.  31  &  32  Eliz.  Fabian  v.  Rewmfton.  buTv. 

Winaoo. 
Sair.  M4.  S.  C. Lc.  305   S.  C.  Iiy  aameof  Fabiin  v.  Wiadfor. 

1 1.  Leafe  for  years,  rendering  rent,  to  he  paid  at  2  days  in  the  Cio.  E.  79. 
j*ar,  provifo^  that  ifleffee  do  not  pay  thefmd  yearly  rent^  that  then  ^^j^^ 
a  re-entry ;  that  rent  is  not  demandable  on  pain  of  forfeiture,  ^  i&iZt<, 
but  on  the  laft  day  of  every  year  only,  and  not  every  year  accord-  «ww  and 
ing  to  the  refcrvation.     3  Le.  226.  Dr.  Molin's  Cafe,  cited  in  f^'^ 
the  Ca£e  of  Scot  t.  Scot.  urear  it 

Lady-da^t 
and  nordemuded  at  that  day,  lie  cannot  denutnitU  st  Ukkddmas^  and  a  demand  in  that  nun* 
acriafnidfetaU. 

t2  Leafe  of  land  rendering  rent  per  ann.     ^uandocunque  the  BrownL 
I^Jirfiall  demand  it.    If  leflbr  comes  to  demand  it  before  the  *3**^'^ 
end  of  the  year,  his  demand  on  the  land  is  not  good,  unlefs  the  ^^\uAm 
leflee  be  there  alfo ;  for  the  time  being  uncertain  when  the  le£-  much  the 
tat  will  demand  it,  he  ought  to  give  notice  to  the  lejfee  of  the  time  j  ? S*X^p 
and  if  he  comes  to  the  leflee  and  demands  it,  this  is  not  fufficient;  ^W  j.  9. ' 
for  though  notice  ought  to  be  given  to- leflee  in  perfon,  yet  the  Swtunanr. 
-land  18  the  debtor  j    and  for  this  the  law  binds  the  lefl'or  to  ^."^  ^  ^* 
come  to  the  land,  as  to  the  place  in  which  it  (hall  be  paid ;  but  ^here  the 
if  leflS>r  ftay  till  the  end  of  the  year,  then  leflee  at  his  peril  ought  words  are* 
•to  attend  upon  the  land  to  pay  j  for  the  end  of  the  year  is  the  ^  J|^^  J^J 
dsae  of  payment  prcftrlbed  by  the  law.    Per  Popfaami  ^od  ^n^dtS^ 

.iuit 


iz2  Bme; 

«rM;ime   fiiit  coaceflum.     YtW;  37.  Pafch.  i  Tsic.  EL  R.  Svctm  ▼« 

^r,  the        ^^^«- 
Infe  ca  be  void. 

13.  Thxm^fun^fit  is  the  time  to  demand,  yet  it  is  iMf  dW  /!iff 
mdnigbt.  Per  Hale  Ch.  J.  i  Sawid.  287.  Trin.  21  Car.  2.  B.IL 
in  the  Cafe  of  Duppa  Executor  of  Baikerville  ▼•  Majo. 

[  S^3  ]  (Qi.^)     Demand.     Good^    In  ReJpeSt  ofHic  Sum. 

And.  252.  I.  iF  in  demand  of  rent  the  lejjir^  or  any  on  his  part  demaadg 
Syname  of  ^^'  *  penny  More  or  lejs  than  is  due,  the  demand  is  not  good, 

Yabian  v.  smd  no  re-entry  in  fuch  ihall  be  given  unlefs  the  demand  be 
Kewmfton.  precifely  and  ftriftly  followed.  Agreed  per  tot.  Cur.  Lc.  305- 
'^^l'^  pi.  425.  Mich.  31  &  32  Eliz.  C.  B.  in  the  Cafe  of  Fabian  r, 
fcianT.        Windfor. 

Whifion* 

a.  P.'-^Cro.  £.  209.  S.  C.^*  Per  Pemm  and  Windham  J.  Mo.  207.  In  Kaif^b^'t  Caic. 

Cro.  E.S09.  2.  Rent  was  payable  half-yearly,  demand  of  a  year  and  a  half 
^r^^*  in  one  intire  fan,  by  the  name  of  rent  and  arrearages,  or  of 
8.  R— But  lo/.  (being  the  half  year's  rent  due  at  the  laft  feaft)  d^dif  the 
tf  rcntis  yl  laft  fcaft  before  the  demand,  and  of  20/.  more  nobicb  accrued  Jae 
Md  3i?'if  ^i/^^9  ^  ^  g^^  demand.  And  fo  was  the  opinion  •f  the  Courts 
behindUnd  And.  256.  pi.  263.  THn.  32  Ellz.  Dennis  t.  Sofden. 

t:h  e  next 
day  lefibr  demands  lol.  it  ia  not  good,  but  he  muft  demand  7L  which  then  beoomca doe,  b«t 
may  demand  the  vreaii  alfo.    AUcn.  94.     Anon. 

(R.  a)     Demand.     Good.     In  Refpedfc  of  tfae 

Words,  or  Manner. 

I«  O  E  who  is  to  demand  rent  ought  to  bring  vntncffes  vitb  him, 
^^  and  in  their  prefence  make  exprefs  demand  of  the  rent  an 
the  land,  though  no  perfon  be  there  prefent  to  pay  it.  Per 
Hales.  Quasre  hoc.  D.  68.  b.  pi.  25.  Pafch.  5  £.  6.  in  the  Cafe 
of  Kidwdley  v.  B^rande. 

2.  If  the  lejfor  come^  upon  the  land  to  demand  the  rent,  and 
there  meets  with  J.  S.  ajbranger,  tmdfajs  to  J.  S.  pay  nu  my  not ; 
this  is  not  a  good  demand,  for  he  has  miftaken  the  peribo  ;  fir 
J.  S*  is  not  chargeable  therewith,  but  in  fuch  cafe  a  general  de- 
mand of  the  rent,  without  reference  thereof  to  any  pcrion  who 
is  not  chargeable,  had  been  good.  Tel  v.  37.  Pafch.  i  Jac 
B.  R.  Sweton  v.  Culhe. 

3.  Dean  and  Chapter  of  Clucbefter  leafed  land  to  B.  render- 
Ing  rent,  payable  at  the  cathedral  church  ^Chicheficr,  he  oogbt  to 
make  z  formal  demand,  and  his  faying  bear  wiin^I^m  cemehere 
to  demand  and  receive  fuch  rent,  is  not  a  good  demand.  BcowbL 
I38.  Pafch.  5  Jac.  Knap  v.  Pier  Jewelch. 

^.  dbtd  in  this  cafe  a  general  letter  of  attomej  by  the  dean  and 

clupter 
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^kkpttt^  to  demand  their  fcnt  on  any  part  ol  the  land 
leafed^  was  not  good,  but  it  oilght  to  be  fpecial  only*  for  that 
)and ;  and  it  ought  alfo  to  be  particular^  and  not  genaral  of  any 
perfon  to  whom  they  had  made  a  lesde.  Brownl.  138.  Snap  v. 
Picrjewclch. 

5.  I  demand  my  half  ytm^s  rent;  this  is  a  fufficient  demand  ;  S.P.IHL|5i 
by  two  jufticcs  ag^  one.  Hct.  109*  Trin.  4  Car.  C.  B.  ^^^^ 
Hunlock's  Cafe. 

(Sv  a)     Demand  to  have  Re-entry.    Necejary  in  t  524  ] 

what  Cafes. 

1.  nrlJfe  leflbr  cannot  enter  upon  the  Icflce  for  yeafs,  hfclavfr  ?^-  ^^^ 
'-    cf  re-enttjjhr  mn^fajmint  of  rent^  unlefs  he  firft  demands  ^iSf'cSi 
the  rent  ^  quod  nota^  by  award.    Br»  Demand.  pL  lo*  cites  40  40  Alt  ii« 

'  Beeturcthe 
land  is  the  principal  debtor,  for  the  tebt  iflfues  out  of  the  land.  Co.  Litt.  tOi.  K— — It  was  le- 
iblvcd  that  when  a  Imfs  for  yeara  i«  made,  ufirving  «  rent^  and  fir  non-payment  that  the  leafii 
fkailhe  v§i4t  the  leafe  if  not  void  by  nOa-payment,  without  anadiial  demand,  becaufe  t  rent  U 
not  properly  due  till  it  is  demanded ;  but  otherwife  it  is  if  it  be  to  be  void  for  non-payvwflmf  • 
iun  in  groCk    frecm.  Rep.  842.  pL  255.  HiU.  1677.  ^^  J^^  Marlbam  v.  Good««* 

*  * 

2.  In  covenant  the  defendant  juftlfied  for  a  re-entry  upon  the  - 
plaintiff,  who  was  hii  leflee  for  years,  for  the  rent  arrear  by 
4riai^e  ofre^ntrjy  and  the  iflue  was  taken  whether  the  defendant 
denuuided  the  rent  before  his  re-entry ^  or  not  i  quod  nota.     Br. 
Elntre  Cong.  pU  14.  cites  47  E  3. 12, 

3.  Where  the  king  Icafes  for  years,  with  daufe  of  re-entry  for  Br.  CondU 
non-payment  of  the  rent,  the  king  need  n6t  demand  the  rent  ^^^P^*^ 
before  he  re-entef  s.    Per  Hufley  and  Brian ;  and  it  is  faid  there^  s.  cl 
that  if  the  kins  grants  the  rent  and  re-entry  to  another,  he  cannot 

enter  without  demanding  of  the  rent  j  and  the  king  may  grant 
his  aAion,  and  a  chofe  en  a^on,  contrary  of  a  common  per^ 
Ton ;  quod  nota.  Per  Hufleyj  and  the  king  cannct  enter  till  the 
eion^yment  be  found  by  office*    Br.  Entre  Cong.  pi.  88.  cites 

a  H.  7.  '8. 

4.  A.  made  a  leafe  for  years,  rendtring  rent  ai  the  feaft  of  St.  Het.  59. 
JUiehaeli  and  for  default  of  payment  at  the  faid  day,  and  by  the  Mich.  3 

J^ace  cf  40  days  after,  the  leffbr  to  re-enter  vfithout.any  demand  of  f"cJ^'^ 
the  rent.    The  rent  is  in  arrear  by  40  days  after  the  feaft^  and  Bs&&y. 
no  demand  made  by  the  leflbr ;  the  leflbr  entered.    The  quef-  ^^h  v. 
tion  was  if  the  entry  was  lawful  i  Per  Button,  it  is  not  j  for. a  yeiwumj. 
demand  of  the  rent  is  given  by  the  common  law  between  leflbr  cited  a  q£ 
and  leflee  -,  and  notwithftanding  the  words  (without  any  de-  j*^Her^ 
xnandj  it  remains  as  it  was  before,  and  is  not  altered  by  them  i  ttade^rel- 
but  i/ the  rent  had  b6en  referved  payable  at  another  place  than  dering  t    . 
upon  the  hnd,  there  the  leflbr  may  enter  without  any  demand.  '^^  P*r- 
Bat  where  no  place  is  limited  but  upon  the  land,  otherwife  it  is.  \  day  upaa 
Richardfon  to  the  contrary ;  for  when  he  had  covenanted  that  conduioa  , 
he  might  enter  without  any  demand^  the  leflcc  had  diAenfed  t^ /^ 
Vot.  XVjn.  S  a  wOb  '^^^ 
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paUaifick  vnth  the  temtmn  Ian  byhit  own  corea9&t.    And  Haneywi^s 
ti^dX*.  ^  **  ^*°*  opinion.    Hctt.  77.  HiU.  3  Car.  C.  B.  Oullaiier 

the  teObr      ▼.  Ware. 

UXf  it  wai  wAjaifiod  that  no  demand  wit  rcquiike ;  for  modus  &  conventlo  viacnnt  fcsos* 

(T.  a)     Payment  of  Rent,     jit  tobat  Ttm.    Bj 

the  Words  of  Limitation. 

X*  tF  one  makis  a  kafe^  OBober  x,  for  years,  or  life,  or  gift  in 
'*  tail,  renderimg  per  annum,  a  j»air  of  go\A  fpurs  at  Ei^,  or 
20  s*  at  Micbaibmai.  If  leiiee  do  not  pay  the  fpurs  at  Eaiieri 
nothing  is  due  till  Mich*  lO  Rep.  1 28.  a,  in  Qunn's  Cafe,  dtes 
43  £.  3*  tit  Barr.  194*   44  £•  3.  32.    15  £.  3.    Execution  63. 

E  S^S  1  a«  A  grant  of  a  reverflon  depending  on  a  term  for  yean  was 
habcnd.  &  tenend.  reverfiotum  illam  ad  terminum  yitae,  &c.  aim 
ptfi  mariemy  Isfe.  aut  aliter  accident^  rendering  annually  aos.  &c« 
when  the  reverfion  fh^  happen  as  is  aforefaid,  the  words  (cum 
reverfio  accideret)  fhall  be  conflrued  cvoc^  fojfeffio  acdderet  adn^ 
verfionem^  till  when  no  rent  is  payable*  D.  376*  b.  377.  a.  pi. 
27.  Trin*  23  Eliz.  Anon. 

2.  If  rent  be  reierved  annuatlm  durante  temnno  praedifioi  Ai 
firfi  payment  to  begin  two  years  after  \  this  controls  the  words  of 
referyation.    Per  Jones  J.  3  BuUL  329.  HilL  i  Car.  B.R«  in 
Cafe  of  Shury  v.  Brown. 

4.  Rent  generalh  referved^  is  papble  at  the  end  of  the  year. 
Arg.  Lat.  264    Mich.  2  Car.  in  Ode  of  Cole  ▼.  Sury. 

5*  Leafe  rendering  rent,  and  100  eoi^  afcomts^  to  be  pud 
between  fuch  and  fuch  a  time  weekly^  as  piMntiff  JbouUaffmati 
fuch  refervation  (eems  to  diSer  from  rent  which  may  be  de- 
manded all  at  once  in  the  laft  week,  becaufe  it  may  be  kept  widi- 
Ottt  damage,  but  the  other  not.  Lat.  271.  Mick.  3  Car.  Pff 
Jones  J.  Saily  v.  Buggs. 

d.  Aleafe  was  made  to  hold  bom  Mich.  1661  to  Mich.  166^ 

paying  rent  half-yearly.    It  was  demurred,  fuppofing  that  the 

wor^  being  to  Michaelmas  1668,  there  was  not  an  en&ehatf* 

year,  the  day  being  to  be  excluded,  and  that  it  was  fi>  hdd  in 

Cafe  of  Huu^LB  ▼.  Fisher,  in  i  Cro.  ^02.  Per  Cur.  it  is  tree 

in  pleading,  ufpse  talefefiumy  wiH  exdude  that  day ;  but  in  cafe 

of  a  refervation  the  conftru£tion  is  to  be  governed  by  the  iflp 

tent.  Vent.  292.  Hill.  27  &  28  Car.  2.  B.  R.  Pigot  ▼.  Bridge. 

iJt  »M<A      7*  ^  ^^^  ^^  Ttnty  the  plaintiff  declared  upon  a  demife  made 

f6.  byi,     25  Auguft,  1 1  W.  3*  of  a  mefltiage,  &c.  habendum  fir  7  ywr/,  to 

that  font    commence^^vm  the  i^h  day  tf  January^  reddendum  qttaiteriy»  ^ 

^^"^  ^  4  ^  ufudfeafis^  nnsu  Michaelmas^  St.  Thomas^  LadfDaj, 

daradon^    emd Mi^ummer^  3!.  ios.perann.  xhtjirjl payment  tokmaieet 

sdfa^db?  ilfi^&v/i»ar  next,  and  affigns  for  hr^achj  that  14/.  of  the  laid 

I^^S^/  t^s^nuaimarnarfiromjear^etiiidz^bDecmber^iam^i^ 
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defendant  denmrred,  and  it  was  tAjeBedfhat  ihejemr  Jid  mt  end  were  quite 
the  24/A  rfDeeember^  but  at  St.  Thomoj^s  Day,  according  to  the  ^^^^jj 
reddendum!  which  is  21  December^  quod  curia  concciSt,  be-  told  the 
caufe  where  fpecial  days  of  payment  are  limited  by  the  redden-  plaintiff 
dnm,  the  rent  muft  be  computed  according  to  the  reddendum^  ^'J^]!^ 
aftd  not  according  to  the  habendum,  and  the  computation  of  the  difcontinoc, 
rent,  accorJing  to  the  habendum,  is  only  where  the  reddendum  )>ccauf5thi« 
is  general,  (viz.)  yielding  and  paying  quarterly  fo  much  rent  \  {"J^ufrbc'no 
whereupon  the  plaintiiFhad  leave  to  difcontinue.     i  Salk.  141.  baragainft 
pi.  7»  Mich.  I  Ann.  B.  R.  Tomkins  v.  Pincent«  the  right 

rent.— 
s  Lord  Raym.  Rep.  819,  810.  S.  C.  ftates  it  that  the  rent  was  referved  payable  at  the  4  mod 
vfual  fcafta^  but  the  fvtz.)  conuincd  but  3,  namely,  St.  Thomat'a  Day,  Lady-Day,  and  Mid- 
fummer^  and  exception  being  taken  thereto,  that  it  waa  ill^  the  Court  held  that  the  (viz.)  'being 
repugnant,  it  fhall  be  rejcAed  as  void  ;  and  as  to  the  other  p«int  of  the  year  not  ending  the  a4t£ 
I>eceniber,  that  the  rent  ought  to  have  been  demanded  in  the  aftion,  as  of  the  21.  Holt,  Powell* 
and  Gould  were  of  that  opinion,  bnt  Powis  J.  contra.  And  judgment  for  the  defendant  for  the 
reafon  given  in  1  Salk.  fopra. 

So  where  the  dtmife  was  95  Mirck^,  hahend.  a  die  djttis,  the  half-year  ends  2£th  September*    Set 
dkin.  309.  Hill.  3  W.  &  M.  B.  R.  Parker  v.  Harris. 

(U.  a)     Payment,     At  what  Time.     By  Words 

Disjun<5tive,  or  Dubious. 

I.    I   EASE  rendering  rent,  payable  at  Michaelmas^  or  14  days  t  Z^  i4.<* 
*^  aftery  etft  contingat,  the  faid  rent  to  be  behind  poft  aliquod  ^  ^^^ 
termifiorum  vel  veflorum  pradiSorum  in  quofolvi  debet,  by  the  Tpace  J.10  Rq>. 
of  14  days,  fofi  aliqtwd  fejlum  pradinum,  that  then,  &c.     Ad-  ia9..s.C. 
judged  that  the  leifee  has  14  days  after  the  faid  14  days  men-  p"^^  ^°.  -, 
tioned  in  the  refer  vat  ion,  without  danger  of  the  penalty 'of  the  ^lunn't 
condition,  and  the  laft  words  poft  aliquod  feftorum  prsedid):.  for  Cab. 
the  contrariety  fhall  be  reje£led.  4  Le.  91.  Pafch.  25  Eliz.  C.  B. 
Clark  V.  Kempton. 
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vras  held  that  this  is  a  difcharge  of  the  payment  due  at  the  l^^e-    Per 
fcaft  before  his  death.    Cro.  E.  380.  HiU.  37  Eliz.  Price  v.  S^j°|;^ 
Williams.  j.  is8.  in 

Cafe  of  Barwick  v.  Foftcr. 

3.  Leafe  made  26th  June  26  Eliz.  Habend.  a  feftoAnnunc.  s  And.  54. 
i»lt.  pnEterit,  for  35  years, rendering tbefirji  10 years 40/. annually,  gji^f's ^c. 
«ffi  the  ift  <f  OBoher  and  the  lafi  of  March,  by  equal  portions  \  and  but  fome- 
4^er  the  10  years  /^6L  on  the  fame  days  \  tie  firfi  payment  to  begin  ^l***  d'ffc* 
6«ftober  I,  next  following.    Rcfolvcd,  that  though  the  leafe  ^V^^^ 
began  not  in  intereft  till  the  26th  June  26  Eliz.  yet  in  the  ac-  ihe  i>ay- 
count  of  the  number  of  years,  it  began  the  Lady  Day  before  \  »ento^  ^« 
fo  that  the  10  years  expired  at  Ladv^y  36  Eliz.  and  then  the  SyJ'th^"** 
firft  reicnra^ion  ended,  and. every  day  after  there  is  to  be  paid  whole  rent 
a3l.    And  now  though  the  leffor  cannot  have  10  years  toge-  !1P?*^^* 
tlMT  40I.  but  fliaU  fail  in  one  of  thepaymitiU^  yet  that  is  not  ^^9'  ^' 

Ss  a  ma^riali 
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^«*«*c  yew.  imteiial ;  for  it  is  impoffible  that  he  AoxAd  have  it  lo  yort 
half  yea^  imd  lo  times,  as  this  reiervation  is,  fo  jndgment  for  the  pbhip 
fcttupay.  tiff.    Cro.  £.  515.  Mich.  38  &  39  Eliz;  B«  R.  Main  ▼•  BeaL 

Uc  March 

JO.  and  fe  all  the  rent  refienred  vill  he  payahle  within  the  tcnn,  and  that  thk  nanft  he  the  ani 

oCthe  kiror.<— Noy  t.  Maitta  v.  Wcatworthy  Jccnu  to  he  S.  C.  hut  aoi  fi>  cktrly  rep«ted*   , 

4.  Liaff  cfBL  Acrey  to  commence  at  a  daj  to  eome^  and  tf  Wh, 
Acre  inpnefentij  rendering  rent  at  Michaeimas  before  the  com^ 
mencement  of  the  term  in  the  other  acre,  the  entire  rent  is  then 

Syable.    And  per  Cur.  it  is  but  one  rent.     2  RoQ.  R.  467* 
ich.  22  Jac.  B.  R.  Falftaff*s  Cafe. 

5*  A  rent  was  granted  by  indenture  to  J.  S.  and  J.  N.  for  a 
term  of  years,  if  they  fiiould  {b  long  live,  pajabU  at  Mtcbadm$s 
and  Lady-djyy  ihi^fir/i  paymeat  to  be  in  manner  and  form  at  efttf 
nnards  expreffed  in  the  g»ant,  and  no  otber^i/cy  but  omitf  mentmmtig 
tie  time  when  it  fhould  commence.  Jones  and  Berkley  ]•  hdd, 
that  for  this  uncertainty  the  rent  &ould  commence  prdeotlj. 
Croke  J.  compared  it  to  a  grant  of  a  rent,  the  payment  whereof 
is  to  be  limited  by  another  deed,  in  which  cafe,  for  want  of  a 
limitation,  the  grant  is  void.  Jones  faid  he  did  not  remember 
that  Richardfon  Ch.  J.  delivered  any  opinion  fas  to  this],  but  all 
4  agreed  that  when  the  limitation  and  expreflion  is  made,  dies 
the  rent  ihall  commence  well  enough*  Jo.  343.  Truu  10  Cv. 
B.  R.  Dickinfon  v.  Waterman. 

6.  Covenant  upon  a  leafs  for  jears^  yielding  and  paying  ic/.o^ 
Michaelmas^  if  it  he  demanded^  or  ivithin  10  days  after.  The  breadl 
affigned  was  for  non-payment  of  the  rent.  It  was  objeAed,  that 
it  is  not  faid  the  rent  was  demanded  at  the  day,  and  then  it  is 
not  due.  But  per  Cur.  if  it  be  not  demanded,  it  is  due  at  the 
day,  though  not  payable  j  but  however,  it  is  due  10  days  after. 
Freem.  Rep.  463.  pi.  633.  Trin.  1678.  Norris  v.  EUworth« 

7.  Covenant  for  payment  of  rent  at  St.  John  and  Chriftmas, 
or  within  14  days  after ,  the  J!r/l  payment  to  he  at  Cbrj/fmst  next 
aher  the  date.  Per  Cur.  the  defendant  had  14  days  after  the 
nrfl  Chriftmas,  as  well  as  any  other,  to  pay  his  rent  in,  and 
judgment  accordingly.    2  Show.  77.  Trin.  31  Car.  2.  Anoo. 

{  5^7  3  ( W.  a)    Payment.    When*    By  Geftera/  ff^crds. 

I.  'T^HE  words  of  a  will  were,  I  give  to  A.  40s.  of  yeaiif 

^    rent  going  out  of  all  my  lands  in  M.  with  a  dade  dF 

diftrefs  for  non-payment  thereof  at  the  ufualfeafis^  during  all  hi» 

life  \  the  uiiial  fcafts  for  payment  of  rents  in  the  vill  where  tfaa 

lands  were,  were  St.  Michael  and  the  AnnnnciatioD ;  adjw^ 

a  good  devife,  and  that  the  ufual  days  ihall  be  taken  to  be 

the  ufual  days  in  the  town  where  the  lands  are^  for  the  payment  j 

rents.    2  And.  I22.  pi.  67.  Midu  40  &  41  Eliz.  Cowdicp 

Cafe. 

a..  The  dean  and  chapter  of  W«  leafed  Ignd  for  ai  ^toh^ 

ilering 
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dersAg  4L  rent  qaarterly,  leflee  affigm  the  moUiyfat  jtxn  to 
J..  SJ  payng  the  half  of  all  fuch  rents  as  are  payable  to  the  dean  and 
eiefier'f  J.  S.  muft  pay  the  rent  to  B.  quarterly}  for  (fucbj 
fliall  intend  the  quality^  as  well  as  the  quantity.  Noy  18.  Sir 
Hugh  Wrot's  Caib. 

'  3.  If  a  rent  be  referred  to  be  paid  hefcre  MiciaelmaSf  this  may 
be  paid  at  any  time  before  Michaelmas,  at  the  election  of  the 
leflee,  and  this  payment  fhall  be  a  bar  in  debt  brought  for  this 
after  Michaelmas.  Per  Coke  Ch.  J.  Roll.  R  390.  Trin.  14  Jac. 
B.  R.  in  Cafe  of  Whitchcoke  v.  Fox. 

4.  Rent  was  made,  payable  yearly  dttring  the  time  UffeeJhouU  Latt.  Rep. 
mjoy.    TThe  leflbr  cannot  demand  it  half  yearly.    Per  tot.  Cur.  ^^'^^ 
againft  Hutton  J.  Hct.  53.  Mich   3  Car.  C.  B.  Wentworth  v.  £*«  fimc* 
Abraham.  words. 

5.  Pro  qtiolihet  anno,  is  all  one  as  if  it  had  been  annually,  and 
then  it  is  to  paid  at  the  end  of  every  year.  Lutw.  231.  Mich. 
3  Jac.  2.  Coningfby  v.  Rodd. 

(X.  a)     Payment.     When.     By  Words  {Montbs^i 

&c.)     How  to  be  computed. 

t.  T>  ENT  was  referred  papble  at  the  4  ufual  feafts,  upon  con* 
'^  dition  to  re-enter,  unlefs  it .  be  paid  within  3  months 
after  any  of  the  faid  feafts ;  it  was  refblved  by  all  the  juftices^ 
chat  in  the  computation  of  thefe  3  months  there  ought  to  be 
allowed  28  days  to  every  month.  4Le.  lyp.pK  288.  Mich. 
15  Eliz.  B.  R.  Wopd  v.  Chivers. 

2.  A.  month,  &c.  fhall  be  accounted  to  confift  of  days,  and 
therefore  the  demand  {hall  be  made  at  the  laft  inftant  of  the  day,    . 
vfithout  accounting  nights,  but  the  night  is  parcel  of  the  year,  yet 
St  cannot  be  demanded  in  the  night.    Per  Bromely.  Dal.  114. 
pi.  5.  16  Eliz.  in  Cafe  of  Butle  v.  Wilford. 

3.  Condition  of  re-entry  was  on  non-payment  of  the  rent  by  Cra  £.7^ 
thefpace  of  a  month  after  every  quarter,  and  the  demand  of  the  pl«S-Micb. 
rent  was  the  28/^  day  after  Chriftmas ;  and  well,  as  is  refolved  ^Xa^  |.^jg^ 
in  the  Cafe  of  the  Bifhop  of  Peterborough  v,  Catefby.  2  Lutw.  Allen  v. 

1 139.  in  the  Cafe  of  Kir  by  v.  Green,  cites  2  Cro.  166,  167.       ^jflSic 

comes  on  the  land  to  make  a  tender  within  the  month,  and  Icflor  is  not  theiCi  it  it  no  good  tender. 

(Y.  a)     Payment.     When.     By  tranjpo^ng  the    [  ^ j$  ^ 

FeaJi^Days  mentioned  in  the  Grant. 

• 

I.  T  EASE  of  2  acres,  dated  the  2d  of  November,  habend.  em 
^^  of  the  2  acres  from  Michaelmas  Ifjl  pajl%  and  the  other  from 
Jdarcb  after,  rendering  lol.  rent  at  the  feafts  of  St.  John  Bapti/l 
snd  St.  i'homas  the  Apoftle  — ^Though  the  rent  h  referved  payv 
jstble  at  St.  Thomas  and  St.  John  Baptift,  yet  being  one  entire 
j«Dt  the  payment  is  not  to  commence  till  St.  John  ;  for  he  had 

S  s  3  not  ' 
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ttot  aK  the  t^nd  at  the  feaft  of  St.  Thomas,  and  dut  lie  catmot 

pay  his  rent  for  the  entirety  till  he  has  the  entire  land^  and  the 

lawfiall  marjbal  the  pajfuenU,     2  Roll.  Rep.  213*  Midu   18  jac» 

B.  R.  St.  John  V.  Child. 

«Bulft.dt8.       2.  If  leafe  be  to  one  in  Novemier,  rendering  rent  at  Mkbatlmm 

Whiaockj.  ^^^  ^^  Annunciation^  yet  the  firft  payment  ihall  be  at  the  An- 

in  the  Ca^   nunciation,  becaufe  it  is  xhtjirjt  day  of  payment  in  time  though  it 

of  Shory  V.   be  not  the  firft  in  nomination.     2  Roll.  Rep.  213.  in  the  Crfeof 

JrcTm..  St-  M^  V.  Chili 

HI  the  Ctfc  of  Mallory  v.  Pain.  S.  P. 1  Jo.  109.  S,  P.  Obiter. 

Leife  was  made  in  Auguft^  rendcting  rent  at  Lady^Day  Mid  Michaelmas ;  yet  aHjudg^t  ^^  the 
fixft  rent  was  payable  at  Michaelmas.  PI.  C.  17ft.  Hill  v.  Grange. — S.  C.  cited  Arj.  Hard.  91. 
*— -S.  C.  cited  Cro.  E.  831.  in  the  Calc  of  Pain  v.  Malory. 

Sec(H.a)    (Z.  a)     PaymcDt  on  the  Rent-Day.   Good.    And 
fB.i)"^(5.         to  whom.     Lejfar  (fying  on  tbejame  Day. 

Br.  Prefciiii^  'THORP  faid  in  a  quare  impcdit,  that  it  is  not  doubted  but 

tati<%gi4|||Jpr.  4     if  the  hn^ts  tenant  recAves  his  rent  due  f rem  bis  tenant j  at 

citca  S.  c.  .^^hriftmaj  M  Chrtftmas-Day^  and  after  he  dies  the  fame  day,  that 

the  tenants  fhall  pay  it  again,  and  the  lands  Ihall  be  thereof 

charged  in  the  Exchequer  j  which  none  denied  or  affirmed. 

Therefore  qwere  legem ;  for  if  the  biibop  prefents  to  his  advov- 

fon,  and  his  clerk  is  inftituted  and  induced,  and  the  bilhop 

after  dies  the  fame  day,  by  which  the  temporalties  come  to  the 

hands  of  the  king  the  fame  day,  the  king  (hall  not  have  the 

preientation*    Contra,  if  no  induAion  was.     Quaere  of  the  d** 

vcrfity  of  the  payment  of  the  rent,  and  this  cafe  of  the  advov* 

ion  J  for  all  is  one  in  reafon.  Br.  Rents,  pi.  2.  cites  44  £.3. 3. 

At  St  is  2.  If  the  rent  be  payable  at  Eafter,  and  the  tenant  pays  the  rent 

otherwife     in  the  morning  *  about  10  o'clock  of  the  fame  day,  and  the  l^^r 

<tf  theibw.  ^^  tffire  1 1  in  the  fame  morning,  this  payment  was  voluntary. 

Ibid. '  and  yet  it  is  good  fatisfa£Hon  againft  the  heir.     10  Rep.  127.  h. 

.♦OoWib.     Clun's  Cafe.  Mich.  1 1  Jac  cites  44 E.  3. 3.  b. 
K1U30'        3-  If  one  feifcd  of  land  in  fee  Oft.  1.  makes  leafe  of  the  laid 
Slis,  land  for  10  yca^rs  Jhm  Michaelmas-Dzf  then  lafi  pqfi^  rendering 

t0  Um  mndhis  heirs  20/.  a  year  ai  thefeafl  of  St»  Michael  the  Arch* 
angel,  or  wihin  a  month  after }  in  this  cafe,  if  the  l^or  dies  it- 
tween  Michaelmas  and  the  end-rfthe  month  the  heir  ihall  have  the 
rent  as  incident  to  the  reverfion,  and  not  the  executors  as  rent 
arrear ;  becaufe  it  is  not  due  till  the  end  of  the  month.  Cited 
by  Coke  Ch.  J.  Mich.  1 1  Jac.  in  Clun's  Cafe,  as  a  caie  whereof 
he  had  feen  a  report  Mich.  34  H.  8.  in  the  time  of  Baldwin  Ch. 
J.  whore  it  wa3  Co  held  by.  adl  the  juftices. 
£  J29  3  4-  Though  fun^et  is  the  time  appointed  by  hw  to  demand 
rent  to  take  advantage  of  a  condition  of  re-entry,  and  to  tender 
it  to  iave  a  fbrfeitme^  yet  it  is. i»/  ^  /iff  nddrnj^ ;  for  if  one 
leiftd  in  fee  leafes  for  years,  rendering  rent  at  Midiumnier  oa 
condition  of  re-entry  for  non-payment ;  now  if  he  will  take  ad> 
^vantage  of  the  condition  he  muft  demand  it  at  iim*fctj  but  iThe 
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4¥9  ^kr/M^anJkfirfmdmgithk  heUr  fhafl  hzve  thit  teivL 
and  not  his  executors,  which  proves  that  the  rent  is  not  due  tiu 
the  laft  minute  of  the  natural  day.  Per  Hale  Ch«  J,  Saundt  287. 
Tirin.  21  Car.  2.  in  the  Cafe  of  Duppa,  Executor  of  Baikervilc 
▼•  Mayo* 

5.  A.  granted  a  rent^cbargi  to  B.fw  life^  pajaUe  at  Ladj^Dty  T^  Re; 
and  MicbaelmaSj  and  ^.  died w  MiAaelmas-Day  after fi^-fii 'y  *' Hi^'ofm* 
was  held  by  Judge  Tracy,  that  iince  B.  lived  after  fun-fet,  wldch  iUte  ofthit 
was  the  legal  time  for  demanding  the  rent,  though  h^  died  be*  cafe  w^«r 
fore  12  at  night,  it  Ihould  go  to  the  executors,  tVms.'s  Rep.  178,  Jhe  coui(id 
179.  Arg.  cites  it  as  a  Cafe  at  Durham  AiSfes  between  Bellafis  on  both 
and  Cole.  fi<J«»  «d 

the  opi- 
nion of  Tracy  J.  which  he  faid  was  communicated  to  him  by  Mr.  Juftice  IVacvt  and  that  the 
JttfttGC  told  hun  he  had  advifed  with  Holt  Ch.  J.  at  his  chambers^  and  that  upon  view  of  the  feve* 
ral  amhoritiea  relating  to  this  point  his  lordfhip  was  of  the  fame  opinion.     Ibid.  1789  179.  and 
fays  it  was  the  igth  ot  April,  13  M^  3.  by  the  name  of  Southern  v.  Bellafis. 

5.  C.  cited  per  Lord  C.  Macclesfield  (who  was  the  counfel  that  bad  figned  the  cafe  for  the  defen. 
dant  as  mentioned  above j*  as  the  cafe  of  the  Lady  Cole  in  the  noithern  circuit  in  the  late  King 
William's  time,  in  which  he  (aid  Mr.  Juftice  Tracy  took  the  advice  of  the  jud^,  and  gave  hit 
opinion  accordingly,  that  where  the  tuant  for  life  onfuch  a  rcfcrvation  died  about  6  irvthc  evening 
the  rent  was  become  completely  due,  and  oclonged  to  the  executor ;  oiherwife  he  Jfinlipjf  could 
not  give  a  proper  dilcharge  for  it  till  the  laft  ininnt,  which  molt  certainly  he  may  aKny  time  oC 
the  day  whtroon  it  is  payable;  and  this  docs  not  at  allcontradifl  Bask sr vile  v.  Mayo  ia 
Saiind.  aSj.  Cb.P^c.  556.  intheCale  of  LordStn^rd  v.  Lady  Wentworth. 

6.  If  iejfor  die}  on  the  rent-Jay  between  3  and  4  In  the  after-  Wms.'t 

noon  hefrre fun-Jet  J  the  rent  ihall  go  to  the  heir  or  jointrefi ;  be-  j^ichAru. 
caufe  at  the  time  of  the  leflbr's  death  there  was  no  remedy  or  s.C.  by  the 
means  to  compel  thr  payment  thereof.    Decreed  per  Trevor  nwieof 
Maftcr  of  the  Rolls,  1711.     2  Salk.  578-  Rockmgham  v.  Oxen^  J^'iJ^' 

den.  Dr.  Pcnrice 

icil. 

S.  C.  cited  Arg.  9  Mod.  tt.  Per  Cur.  the  rent  is  not  due  from  the  tenants  till  the  laft 

minute  of  the  day  on  which  it  is  payable,  neither  can  t^ey  be  compelled  to  pay  it  till  after  that 
day,  but  they  having  paid  tke  rent  they  admitted  it  was  due  from  them,  and  the  next  in  remainder 
it  IS  plain  haa  no  right  to  receive  it ;  therefore  being  paid  into  a  wrong  band,  who  received  it  with* 
out  any  title,  it  ought  ro  be  paid  over  to  the  plaintiff,  who  had  a  colourable  title  to  receive  it  at 
admimftrator  to  the  inteftate.  9  Mod.  8t  Pafch.  9  Georgii  in  Cane  Lord  Strvffiwd  v.  Lady 
Wentworth.— Ch.  Prec.  555.  S.C.  HiU.  178O. — S.  C.  cited  Wms.*a  Rep.  tlo. 


7.  The  diJHnBion  ij  between  leafes  determined  and  leafes  eon» 
iinuing ;  in  the  firft  cafe,  if  a  tenant  for  life  makes  a  leafe  for 
yearst  and  referves  rent  at  Lady-Day  and  Michaelmas,  and  dies 
at  Micbaelmas^Day  at  12  at  noon,  or  any  other  time  before  the 
laft  inftant,  the  rent  fhall  go  to  bis  executor  or  admintftrator;  for 
the  rent  was  due  on  the  beginning  of  the  day,  though  the  leflees^ 
if  the  leafe  had  continued,  might  have  deferred  the  payment 
till  the  laft  inftant  of  the  day,  which  election  was  now  taken 
away  by  his  death,  upon  which  the  leafe  determined  But  if 
irfuch  tenant  for  life  grants  leafes  by  virtue  rfa  power^  fo  that  fuch 
leafes  do  not  determine  by  his  death,  but  run  on,  there  the 
deftion  of  the  tenants  is  not  taken  from  them  to  defer  payment 
to  the  laft  inftant  of  the  day,  and  fo  the  leflbr  dying  before  Inch 
Jaft  inftant  the  rent  goes  with  the  reverfipn.    Per  Lord  Mac* 

S  t  4  desfieid. 
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desfield.    Ch.  Free.  555,  HilL  1720.  E.  of  Stnibrd  r.  hiif 

*(Af  b)     Payment.    Good.   And  wigf  Amounts  to 

a  Payment, 

Ir.  Brief,  '•  pATMENT  of  rent  by  the  tenant  to  one  coparcener^  ^riiere 
pL  308* '  there  are  two  or  more,  is  good,  and  a  payment  to  both. 

«itcss,  c    Br.  TcndcTi  pU  19.  cites  36  Aff.  i. 

2.  A  payment  made  in  home  offnjin  efref^  being  gnFcn  M^  /A0 

day  on  svhtch  the  rent  h  due,  ihall  not  be  abated  out  of  the  renr. 

Co.liitt.  315.  a. 
S.^.  4U.       3-  Money  paid  fir  rentbefore  the  daj  of  refervation  i»  no  good 
fciSk  *^*    payment  of  the  rent  j  for  it  is  a  payment  only  of  a  fum  in 
Sr*  rS.   groft-    Cro.  E.  15.  Pafch.  25  Eli^s.  C,  B.  Lord  Oomwdl  t^ 
ler'tCarc    Andi^ews. 

—-But  if  the  . 

reverfiob  be  1  fum  in  groff,  ptyment  before  the  dty  ii  gooa.    Lc.  13^.  i«  the  C»k  of  LittletM 

%.  Pent.' So  acceptance  of  rent  before  eommencemcnt  of  ihe  kafe  is  no  aoccptancc  A 

tIL    fin.  Ltw.  9vo.  68. 

Iftheleffeecovennutopey  hlcfenttotheleflbr,  hit  payment  of  the  rest  k/ir*  4l»  i«v  ie  no 
peifbrmance  of  tbecoveaant,  cau& patet.  ie.  136.  pL  iM.  Mnh.  ^¥Xm,  C.  B.  tntheCafr 
oflJttlctoi^T.  PenKi, 

8.  C.  Le.         4«  In  debt  for  rent  the  defendant  gave  in  eiviience^  that  the 

Sith^'^t^  leffor  was  boond  by  covenant  to  repair  the  houfe,  bat  did  not; 

*  33  £?^    ^^  therefore  he  expended  part  ofthe  rent  in  the  repmr  of  the  hm^^ 

».  *.         Per  2  Jufk.  contra  Fenner  J.    The  leffec  might  expend  the  rait 

in  the  reparations  and  ftop  tc^  much.    But  it  fhould  ht^eadei 

and  not  given  in  evidence,    Cro.  E.  222,  pi.  2.  Pafch.  33  FItt^ 

B,  R.  Tailour  v.  Bealc, 

te.  i87.  pi.       5.  Paying  rent^harge^  &c.  3v  the  kj^s  order  or  appointment  is 

•Hiwf  if  *  Paynaoi^  to  himfelf.    Cro.  E.  223.  Tailour  v.  Beale. 

Uie  Idlbrcovenanu  to  difeharge  the  land  leafed  and  the  Iciliee  of  all  rest^harges  iflmng  out  of  it. 
and  a  rentpcharge  be  dne«  if  the  leOee  may  pay  it  out  of  hii  own  leot  to  the  leflbr;  ad  fflntii  otft 
fiiit  refponfum. 

Covenant  to  fare  the  lefloe  harmlelt  from  a  rfni^kargt.  If  leflee  pay  it  wntktmt  r§mpt(fm  he 
paya  it  in  hit  own  wrong,  and  muft  pay  it  again  to  the  IcSfor.  But  if  he  it  diftrained  for  thcrcM* 
chaife,  and  his  goods  uken ;  thit  it  a  breach  of  the  coYen«nt|  «qd  not  bd^we.  a  -^IV  4QQ.  pL  o. 
llich.  9  W.  3.  B.  R.  Hannam  V,  Redman.  "rr  r'^ 

<S.  There  is  a  di  verfity  where  the  acquittance  for  the  laft  quar. 
ter  is  under  the  plaintiflTs  hand  and/ea/,  and  where  it  is  onder 
his  hand  only ;  for  m  the  firft  cafe  it  is  an  eftoppd»  in  the  laft  it 
is  but  evidence.  Comb.  59.  Trin.  2  Jac.  B,  R.  Fountain  t. 
Gnalcs. 
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(B.  b)    Deterffiined  or  Not|  where  the  Eflate,  on 
which  it  was  refcrved,  is  determined. 

1.    A  MAN  feifed  of  a  foreft  granted  the  Mce  offorefler  to  one 

-**  rendering  rent,  and  after  cave  the  loreft  to  /•  S.  The 
fort&tt  Jiff eited  tie  ^kif  W[id  the  brd  of  the  fcre/f /ei/edf  yct  the 
forefter  (hall  render  the  reat  to  the  grantor  i  quod  nota  bene. 
Br.  Charge,  pL  52*  cites  Afll6o. 

1,  If  an  a^bot  has  o  rent,  and  all  the  monks  die^  the  rent-charge  Br.  Extm. 
is  eztin£t ;  andyi  of  an  annuity  j  for  the  corporation  is  determined,  g»i^»«^ 
and  the  creation  de  novo  is  another  tody.    dv.  MortmaIne«  pi.  i.  s,'c^ 
cites  20  H.  6, 7. 

3*  If  a  man  grants  a  rent  out  of  a  null,  and  the  mill  is  fallen^  t   53^  ^ 
et  the  ibil  is  charged,    Br.  Acceptance,  pi.  5.  cites  9  £.  4. 21. 
^er  Danby. 

4*  Aparfonage  expropriated  to  a  prior  alien,  was  charged  with  an 
annuity,  and  sdFter  was  feijed  into  the  king*s  hands ;  and  it  was 
onaffed  byparUament,  in  time  of  H,  5.  That  the  pojfejftons  of  priors 
aliens  Jhould  remenn  to  the  king  and  his  heirs  for  ever  i  and  the  king 
granted  the  parfonage  to  another  and  his  fuccejfors,  as  it  was  in  the 
Un^s  hands  s  and  the  chargee  brought  a  writ  of  annuity  againft 
the  grantee  of  the  parfonage,  &c.  And  the  beft  opinion  was, 
that  the  annuity  is  determined,  for  the  Corporation  is  diffUved, 
Br.  Charge,  pi.  54.  cites  21  H.  7.  i. 

5.  King  Ed.  6.  purfuant  to  the  will  of  H.  8.  granted  the  ma-^  S.C.  cite! 
por  9f  D.  to  his  fifter  Mary,  fo  long  asjbejhould  live  unmarried.  ^^'^^^ 
She  granted  a  rent^charge  out  of  it.     The  king  died,  and  the  Solicitor 
revtrjion  by  that  means  defcendedto  her,  and  thenjw^  married  King  GcotnL 
Philip.    The  qucftion  was,  whether  Ihe  might  not  avoid  the  ^;  ^ 
rent-charge  ^    But  the  book  leaves  it  a  quaere.    Dyer  141.  pi.  riage  ihe 
44.  Pafch.  3  &  4  P.  &  M.  «»y  »voiA 

^^  ^        ^  her  own 

fjruitf  as  it  it  in  Bcndloe't  Reports,  and  as  it  is  pat  at  large  in  D.  141  •  But  Mo.  s«4.  Coke,  wli» 
wigatd  of  the  other  fide,  denied  the  expofition  of  £gerton,  and  iniificd  that  (he  fliould  not 
fvoid  her  own  charges  made  by  her  before  the  defccnt  of  thereverfion. 

6.  A  tenant  for  life  made  a  leafefor  21  years  rendering  rent  at  loRgMtr. 
Michaelmas  and  Lady^y,  or  within  13  weeks  of  any  of  the  faid  \^c.E  IL^ 
feafts.     j^fter  Michaelmas,  and  before  the  i^  weeks  pqfi,  A.  died,  Clunn's 
The  plaintiff  his  executor  brought  debt  for  the  rent.    Adjudged  S^^^'T"^ 
that  the  a£Uon  did  not  lie  for  the  rent ;  for  being  to  be  paid  at  p^L iliSi 
Michaelmas,  or  within  23  weeks  after,  the  leiTee  has  election  to  so>c.B.R. 
pay  it  at  any  of  the  days,  and  before  the  laft  day  it  is  not  due ;  ^"^  *• 
9nd  when  the  leilbr  dies  before  that  day,  his  executors  have  not  Fio^ngcS. 
any  right  to  the  rent  \  but  after  the  death  of  the  lefTor,  having  J.  and  wiN 
but  an  eftate  for  life,  the  rent  is  gone :  but  if  the  kjfor  had  bad  a  ^^^V^ 

fee^tmple  in  the  land,  and  bad  died  before  the  lajl  day,  the  heir  contra.  £t 
ihould  have  had  the  rent,  as  incident  to  the  reveruon  \  but  if  adjomatnr; 
the leprbmlfwrvived bath  days,  the  rent  hsA  been  ^  thing  vefted  ^^]|^ 

in      * 


tvaniixtwai  in  lumy  and  his  executors  fiioold  ha^  bad  it.    JBai  if  the  real 

auL  ^  A^nd  that  then  it  ihould  be  lawfol  for  the  leSbr  to  enter ;  if  the  l^^^ 
theie  Fiem-  furvives  Michaelmas^  his  executors  ihall  haTC  debt  for  the  rent  % 

dted  the  the  entry  of  the  kifor  mtUtbatiimei  and  in  this  caie,  as  well  as 

Cafe  of  where  the  rent  is  referved  at  two  days  in  the  disjnn&iTe,  it » 

wfcVv.  fuffi^^^i^t  that  the  rent  be  demanded  at  the  Uuer  daj,  withool 

FoBATBA,  demanding  ofit  at  the firft  day,    \lJt*^^^.  {4*403*  Midi*  I2 

where  a  Jac.  B.  R,  Glovcr  V.  Archer. 

leafe  wat  ^    ^  ^ 

made  for  ti  yeara  rendering  annoafly  at  Michaelmas,  or  wttkta  40  daya  fudirct*,  the  ktfek 
ginning  at  Mickaelmaa,  Ikall  end  there ;  and  the  rent  waa  due  for  the  laft  year,  aklioi^  the  yea 
expired  before  the  40  days ;  for  the  refcrvatzoa  being  aoaually  during  the  term  at  the  M  ioh^ 
or  within  40  days,  ti  fhall  be  expounded  according  to  their  cootraft,  at  the  end  of  c\cry  40  ^yt 
during  the  term ;  but  the  term  ending  at  Michaelmas,  fo  aa  there  cannot  be  40  daya  after,  dnxnn 
thetervif  the  law  reje^U  that  ^  daya  at  the  laA  feail,  for  that  cannot  be,  sad  then  it  ia  d^  atthc 
feaft,  according  to  the  contrad  of  the  parties.  But  here,  the  term  being  uncenain,  d -pending 
upon  the  life  ot  the  lc0br,  the  law  refpeds  the  13  weeks  as  the  feafts ;  and  aa  if  (he  dies  bcfoie 
the  feafts,  it  is  not  due;  fo  if  (he  dies  after  the  reafia,  and  before  the  13  weeiu  ended,  it  it  not 
due  by  thecontr^A.  And  if  there  be  an  evidion  by  elder  title,  betwixt  Micbaelmaa  and  tfce  1} 
weeks,  there  is  not  any  rent  dae ;  for  the  lefervation  ia  at  fuch  days  during  the  term.  Where- 
fore, dec  Croke  Juft.  to  the  contrary ;  for  the  rent  is  referved  payable  annnally,  and  is  a  duty  at 
the  ftid  feaft,  otherwifeitis  not  annually  tefervcd,  nor  payable,  suid  the  addicioa,  (or  widua  »| 
weeks)  is  but  an  enbrgement  of  the  day  of  payment,  for  the  eaCe  of  the  Icfiee,  pt  hia  eie&iau;  Md 
he  denied  the  law  to  be  fo  in  the  cafes  put  ti  the  death  of  the  ancefior  after  Michaclmat,  vboe 
the  evidion  is  after  Michaelmas ;  for  beheld  that  the  rent  is  due  to  the  executor,  and  not  to  the 
heir,  and  is  due,  notwithftanding  the  eviftion,  after  Michaelmas :  for  otherwife  Ac  iatcnt  of dtt 
parties  to  have  aa  aoaaal  refcrvatioo,  is  dc  ftroyed,  if  the  rent  be  not  due  until  a  )  ear  and  a  ^«rttf 
after.  Et  adjomatur.  Cites  3^4  Phil.  &Mar.  Dy.  14a.  and  gi  Slix.  Smith  and  BaSndli 
Cafe«  * S.  C.  Cro.  J.  827-  pi.  3.  Mich.  7  Jac.  B.  R.  Adjomatur.     And  Ibid.  233  S.C. 

adjornatur.  And  fays  that  a  precedent  was  here  (hewn.  Tris.  34  £lia.  Rot.  SfS.  bciiAt 
Ctaaxa  Ayo  Bovbmoxn,  debt  for  rent;  and  dcdar^  upon  a  Uale  made,  tcaderia^rtattf 
.  A    1    Michaelmas  and  the  Annunciation,  or  within  f  a  days  after  every  of  the  Cud  (eift* 

I  53^  J  and  demands  the  rent  due  at  Michaelmas  laft  paft,  and  meatiooa  not  the  itthdqr 
after ;  and  the  plaintiff  had  judgment.  And  it  xras  then  laid,  that  the  rcfervaiion  bci^danoB 
terjniso  at  Michaelmaa,  or  witBiArio  daya,  thia  ekdton  ia  detenniacd  at  the  laft  fiealy  htadt 
the  term  ia  expired. 

|bid.  205.  »j^  Leafe  for  3  years  of  tithes  and  glebe,  a  years  and  a  half  ex- 

^H*^  a  W^^  ^  ^^^  leflbr*s  life,  and  the  lejfee  had  taken  the  profts  if  A 

8.  C.  but  no  Vfholeyear  in  the  lejfof^s  life^  who  died  More  the  lafi  ritUJaj't  the 

decree,  but  fuccefibr  files  a  bill  to  have  that  halt  year's  rent.    Sec  (btntc 

Md^  a  ^^  ^-^^  ^^P-  '  '•  ^^^  plaintiff  had  not  made  the  executor  of 

compro-  the  leflbr  a  party.    Per  Lords  CommifllonerSy  Difmiis  the  BiH 

•milie,  fo  aVem.  13^.  pi.  134.  Pafch*  i6jk>.  Bentham  y*  Alllcm. 

qaacreP-^ 

No  relief  for  the  rent.    Chan.  Gales  239.  Mich.  a6  Car.  a.     Negus  ▼.  Fcttiplaoe. ^80  >* 

icat  referved  at  Michaelmas,  or  within  30  days  after,  utd  the  parfon  dica  after  Mieharigss,  »d 
within  the  30  days  the  executor  has  no  remedy  tor  this  rent.  Cro.  £.  575.  Pilkiogtoa  v.  Osfcfib 
S.  C.  cited  ao  Rep.  89.  b.  in  Clunn's  Cafie. 


(C.  b)    Relation.    Who  fliall  have  the  Rent  by 

Relation. 

u    A     SEISED  of  freehold  and  cop^ld  land»  makes  a  lak 

*^*  ibr years. of  bothf  with  licencei  icndedng latft  ^ 

afcr 


after  grajonts  iht  rtfrer&clk  of  the  freehcldy  and  makes  zfuntnitr 
oftbeco^bold  to  one  and  the  fame  perfon;  and  fun  attornment 
was  haa  for  the  freehold,  and  the  fnrrender  of  the  copyhold  w^ 
not  prefented  till  m  year  after^  yet  he  in  reyerfion  ihall  have  an 
aAion  of  debt  for  all^the  rent;  for  the  prefemment  of  the  fur- 
render  IS  but  a  perfection  of  the  furrender  before  made.  Arg, 
Lane  33.  cites  it  as  adjudged  41  £112.  B.  R«  in  Cafe  of  Collins 
▼.  Harding. 

2.  A.  ^ifed  of  a  manor  bargains  it  to  B.  Rent  incurs  before 
the  inrolpunt\  B.  ihall  not  have  the  rent,  though  the  deed  be  in* 
rolled  within  fix  months  after.  Tl^e  fame  of  a  condition ;  and 
tf  a  reverfion  be  granted,  and  before  attornment  of  the  tenant 
the  rent  incurreth,  the  ^r^#i^«f  fball  not  have  the  I'ent,  notwith- 
fianding  any  relation.  Per  Snig  Baron.  Lane  63.  in  Sir  Ed- 
ward Dimock's  Cafe. 
t 

(D.  b)     Nomine  Tcsnce.     What  is,  apd  How 

recovered. 

!•  A  RENT-chargewasjfTiiA/j^y^jpMrxwithanQnXixiepQsnse^ 
-^  and  a  claufe  of  diftrefs,  if  it  was  not  paid  on  the  day. 
The  rent  was  behind;  the  years  expired.  It  was  moved,  that 
thoi^h  the  years  are  incurred^  he  might  di/lrain  for  the  no« 
mine  poen?: ;  but  the  Court  was  of  a  contrary  opinion,  becaufe 
the  nominx  pcenae  depended  on  the  rent,  and  the  diAi*efs  was 
gone  as  to  both  of  them.  Winch.  7.  Pafch.  19  Jac.  T*Uterv. 
Fry. 

2.  A  nomine  poenx  is  an  uncertain  thing,  and  comes  not  with- 
in the  ftatute  21  /f.  8.  19.  oi  Avowries,  as  a  rent-<harge  does^ 
which  is  certain.     Arg.  Sty.  4.  in  Cafe  of  Remington  v.  Kin-      ^ 
gerby. 

3 .  A  grant  was  made  of  a  rent-charge  of  20  L  per  Annum  to  the 
ht^band,  and  a  covenant  to  pay  to  the  children  yy:>l»  a'piece\  if  fons^ 

-at  the  age  of  2\  J  and  if  daughters,  at  the  age  of  18  years ;  and  in 
default  of  payment  ofthefaid  300/.  then  the  grantor  further  granted 
to  the  hufhand/ind  wfe,  an  annuity  of  ^L  over  and  aborfe  the  annuity 
$f%c^L  as  jd forfeiture  or  petialty^  ivith  a  claufe  of  dijUrefs.  One  [  533  J 
queftion  was.  Whether  this  4/.  per'annum  was  a  new  diftinft 
rent  from  the  20/.  a  year,  or  a  nomine  pcense  annexed  to  the 
rent  of  20/.  per  annum.  But  the  Court  was  not  agreed ;  for 
the  Ch.  Juftice  held  it  a  nomine  pcenae,  but  two  other  juftlces 
held  otherwife,  becaufe  the  faid  annual  fiim  of  4/.  was  not  to 
arife  upon  the  non-payment  of  the  rent-charge  of  20/.  a  year, 
but  for  non-payment  of  the  collateral  fum  to  the  eldeft  fon^ 
upon  his  commg  to  the  age  of  2 1 .  And  that  a  nomine  pcense  is 
always  given  and  created^  upon  non-payment  of  rent  granted 
before ;  and  though  it  'is  mentioned  in  the  indentnre,  that  the  4  /• 
ihall  be  paid  as  a  forfeiture  or  penalty,  yet  this  121  to  be  intended 
as  a  for&iture  or  penalty  for  not  paying  the  collateral  ium  to  the 

eldeft 


533  ****♦' 

eldeA  Ion  when  he  came  to  the  age  of  ai.    Bat  no  jodgfoat 
was  given,    a  Lntw.  1151.  Trin.  3  Jae.  a.  C  B.  jetton  ▼• 

Sheafe. 

(E.  b)    Nomine  Pcense.     Charged  or  Benefited  hf 

it,  fFJbQ,  zsA.Hoiwfar. 

t.  A  BY  deed,  in  which  B.  his  fon  and  heir  apparent  joiaedy 
'^*  (but  B.  did  not  feal  it)  mnted  an  ttnmaty  t9  y.S.  fir 
Bfe  out  ef  all  Us  lands  in  2>«  aikd  if  H  ihoold  happen  the  iaid 
nuityto  be  in  arrtar^  it  (hould  be  lawful  for  the  grantee  /b 
fir  thefamty  as  well  as  for  <$•  8d.  nomine  pttmt^  (^  toties  qmiia  Ar 
diftrain^  &c.  In  the  ^ed  were  no  other  words  of  grant.  A, 
died  \  debt  was  brought  againft  A/s  executors,  as  wdi  for  the 
arrears  of  the  annuity  as  for  the  nomine  pcenae.  And  upon 
demurrer,  alL  the  juftices  doubted  whether  the  a£lioa  woidd  fie 
againft  the  executors  for  the  penalty,  becaufe  the  perfon  of  the 
grantor  was  never  charged  with  it  \  for  the  words.  If  it  fimdd 
happen^  &c.  are  not  words  of  grant.  Dy.  227.  a.  b«  pi.  43, 
Hill.  6  Eliz.  Sir  Geo.  Capeffs  Cafe. 

6.  Rent  was  granted  to  A.  ifTuing  out  of  the  manor  of  D.  filr 

60  'jiars^  nvith  a  nomimfetna  y  A.  devifed  the  rent  to  B.  Deroee 

ihall  take  benefit  of  a  nomine  pcenae  annexed  to  an  ammirf  or 

rent  granted  to  a  teftator :  the  nomine  poense  fkallpafs  asimewJtnt 

to  the  rent ;  per  Telverton  and  Fenner  J.    And  m  this  cafe 

Telverton  J.  held,  that  an  action  of  debt  wiU  lay  for  this  neat ; 

but  as  to  this  point  Fenner  J.  doubted :  Whererore  oeceris  jo& 

ticiariis  abfentibus  adjomatur.    Cro.  E.  895.  pL  13.  Tria.   44 

£liz.  B.  R.  Brendlofs  y.  Philips. 

8.C.apced      3.  A.  leafed  for  years  to  B.  rendering  rent  at  Mirharhwai 

GolAib.i>9  2nd  Lady-day,  with  a  nomine  poenx  of  3s.  4d.  for  every  dxf 

I  ludf '18S.    ^^  fhould  be  arrear  after  the  feaft.    B.  ^gned  the  term.    It 

pi.  It),  in    was  adjudged  that  the  affignet  is  chargeable  with  the  nomine 

dmoftcbe    ^^xot  incurred  after  the  affignment,  but  not  before.    Mo.  357. 

a.c!cra.B!  pi-  486*  Trm.  36  Eliz.  Thyn  v.  Cholmley. 

83.  pL  3. 


37  Elii.  B.  R*  iayi  the  penalty  amfMinted  to  300/.  aad  more,  md  that  GavdyaaA 
Clench  held  that  the  atton  lay  againft  the  afltgnee ;  for  the  land  is  chamd  thercwkfaa  a«l  dk, 
pffignee  for  hU  own  time  (hall  be  chargeable.  But  Fenner  held  e  cootra,  lor  the  penalty  it  ^mfi 
collateraL  Fenner  alfo  moved,  that  the  declaration  was  not  good  i  lor  he  it  not  intitled  to  cha 
penalty,  ttnleii  the  rent  be  demanded,  no  more  than  be  Ihould  be  to  the  forfritivc  of  a  kafe  Ian 
non-payment.  Gawdy,  It  is  not  alike :  for  the  condition  which  goes  in  defraiance  oC  an  ci«et 
Hull  oe  taken  ftri£Uy»  but  the  penalty  is  in  nature  of  the  rem ;  and  at  he  fliall  have  the  rot  itfeIC 
without  demind,  lb  he  Ihall  have  the  penalty.  And  to  that  opinion  Clench  agreed,  fiophaa 
tbfente;  wherefore  it  wu  adjourned. 

4.  And  if  the  rent  he  arrear  hj  ifeafls^  the  penalty  is  6$*  8d« 
a  day,  viz.  for  the  one  rent  3  s.4d.  and  for  the  other  rent  3S«4d. 
more.    Adjudged.    Mo.  357, 358.  Thyn  v.  Cholmlej. 


(FAJ 
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|F.  b)  Nomine  Poenae*  Demand  thereof ^  or  of 
the  Rent  for  which  it  is  given.  NeceJJary  in 
what  Cafes. 

u    rsEBTYits  for  cominc  poexMb  vntbout  a  demand  of  the  rent.  But  wfacr« 

-*-'  Mo.  358.  pi.  486.  cites  it  to  be  adjudged  in  thcC.  B.  ^'^j^fj" 

Pafch.  31  Eliz.  in  the  Cafe  of  Mommidge  v.  Inkham.  years  to  B* 

readerin^ 
rat  by  indenture,  and  Uie  UJtt  cencmmlSy  that  if  thi  rent  he  htkini  at  any  t'mc  of  payment  accordu^ 
to  the  ferm  of  the  indenture,  that  the  leJorJhaU  fusoe  wmne  pdeiut  for  fuch  default,  and  the  rent 
bdnff  behind  A.  brought  debt  for  tlK  nomine  poenx ;  the  quedion  was,  whether  mih»iU  a  dt^ 
mando/ac  rtntf  debt  Uyf§r  the  nomine  putn^ti  and  the  better  opinion  of  the  Court  was,  that  the 
action  of  debt  did  not  lie.  Godb.  1^4.  pi.  aoj.  Trin.  5  Jac  in  B.  R.  Sir  John  Spencer  v« 
JPoynu.  -r-S.  C  cited  Arg.  9  Jo.  3^  Hill.  %^  Car.  a.  C.  B.  inthe  CaCicof  Tuftian  v.  &opcr.«ip 
S.  P.  Style  4.  Hin.  ti  Car.  Remmington  v.  Kiogerby.  Adjornatur. 

So  wbere  the  defendant  made  avowry,  and  conveyed  himfelf  to  5/.  rent  due  fuch  a  day,  and 
iornoB-paymcnt  thereof  80/.  nomine  pcenx  and  avowed  for  the  85/.  but  laid  no  aSiud  demand 
of  rent ;  it  was  relblved  by  the  Court,  that  this  avowry  was  inruficient  for  the  pain,  which  could 
not  be  forfeited  without  afbial  demand  of  the  rent,  and  yet  the  return  w^s  adjudged  unto  htm, 
becanfe  he  had  juft  cau£e  to  diftrain.  for  the  rent,  and  they  appeared  to  the  Court  to  be  feveral. 
Hob.  133.  pi.  177.  Mich,  s 3  Jac  Howell  ▼.  Sambach. — Brownl.  179.  Howell  v.  Sambay  S.C. 
the  avowry  was  held  ill  for  the  nomine  pornx,  but  good  for  the  rent;  and  (aid  it  had  been  fi» 
adjudged  m  one  Mildmayli  Cafit. 


grmOeda  rent  out  of  tke  land,  payable  at  Michaelmas  and  Lady-     'fj^ij;.*^^ 
day,  mid  if  it  were  iebind  a8  daySj  being  demanded  at  the  boufe  of  Car.  a.  C.B. 
C.  tbentopaj  ao/.  nomine  pcenaforevery  day,  adjudged,  that  for  ^^^!^J^ 
the  nomine  poenx  there  muft  be  an  aoual  demand.    Hutt.  1 14*  v.  Roper 
Trin.  8  Car.  Lamb  v.  Weft. 

(G.  b)    Nomine  Poenae.    Demand  thereof,  w6en. 

t.    A  LEASE  for  years  was  made  rendering  rent,  with  a  no-  BTownl.75. 
mine  poenac  of  8/.  per  day  for  non-payment,  &c.     In  ^^l^^mo 
debt  brought  tor  the  rent,  and  the  nomine  pcsns  ;    it  was  ad-  feems  mif- 
judged  againft  the  plaintiff,  becaufc  he  did  not  fet  forth  that  pointed  fot 
the  rent  was  aBually  demanded  at  the  day,  without  which  a  pain  [demand) 
k  not  forfeited.    Hob.  82.  pi.  108.  Hill.   10  Jac.  Grobhamv.  s.c.  cited 
Thomborouffh.  A^«  ».J<** 

o  33.  lliU. 

19  Car.  t.  C.  B.  in  the  Cafeof  Tuftianv.  Roper. 

a.  A  nomine  potmt  was,  that  if  the  rent,  was  not  paid  at  the  ^'*^^*^ 
itnd  of  10  days,  being  lawfully  demanded,  that  then,  &c.     Per  iJjudocci. 
Hobart  if  he  would  diftrain  for  the  pain,  he  muft  adlually  de-  s.C.c1ted 
znand  the  rent  at  the  10  day's  end,  and  muft  make  amU^er  de^.  ^^,?^J^ 
fnand  of  the  pain  itfelf,  (unlefs  perhaps  the  diftrefs  will  be  a  dc-  ^^^  *j*  *^ 
mand)  which  muft  be  after  it  is  grown  due,  fo  that  it  is  not  ////  c.  B.  in  the 
the  I  itb  day^  in  the  end  of  which  he  muft  demand  it ;  for  the  ^^'''*^^*jjj 
whole  day  is  given  to  the  payer  without  fradion.     And  though  per. 
^e  whole  davfe  of  diftrefs  be  not  fevcralj  one  for  the  rent,  and 

•     another 
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another  forthepafai^  but  as  it  were  joint  for  both,  fo  as  there 
could  be  no  diftrefe  for  the  rent j  unleft  there  was  aUb  &r  the 
pain  forfeited,  and  diftrefs  for  both,  yet  the  law  will  di^de 
them,  and  diftinguifli  the  demands  acccMtling  to  their  natures. 
Hob,  2o8.  pL  262.  Trin.  1 5  Jac.  Browne  t.  Dunnery. 
78^ §8.  «2,  Nomme poenz  ought  to  be  demanded JbriBlj  at  the daj\ 
Q^  *  and  when  it  is  to  be  demanded  on  the  land,  it  may  be  at  any 
time.  Per  Ri£hardfon«  Hot.  87.  Pafch.  4  Car.  CB.  Fox  v. 
Vaughan  and  Hall* 

(H.  b)  Nomine  Pcense.    Demand  thereof^  What 

\^fufficient. 

Centra  upon   i .  TT7  HERE  a  leqfe  is  by  indenture^  remdering  10  L  rent,  and  fir 

^^^hL  default  at  any  payment  40i.  mmue  peenaj  the  t^nder^ 

w  it  fcemi.  payment y  and  requefl  JbaU  he  t^m  the  land,  and  there  h  fii£kea»' 

Br.  Tenaer  Br.  Tender,  pi.  23.  cites  20  E.  4.  18. 
pi.  83. 

But  tithcn  it  is  all  in  the  indcwtnre^  the  p^-nalty  i«  of  the  nature  of  the  rent  Br.  TeoAer  pL  t^«— 
And  it  was  faid  per  Brian,  Where  the  U£et  Jays  that  he  haa  been  simays  ready  U^kii  fo/,  tile 
lefibr  may  repfy^  that  he  made  requefl  upm  the  2i«/,  and  otherwUe  die  veqoeft  ia  not  good  ;  qeod 
Cu^ii  concei&t.    Br.  Tender  pi.  93.  cues  so  %.  4. 18. Br.  Conditioiia  pL  169.  dtct  S.C. 

2.  One  avowed  for  a  rent  granted^  and  a  nomine  pcenx,  and 
Ihews  not  any  demand  of  the  nomine  pcenae ;  but  the  ifiiie  was 
tried)  and  found  upon  other  matter^  viz.  non  conceffit*  It  vat 
moved  in  arreft  of  judgment,  that  he  alledgcd  no  demand  ;  yet 
the  avowant  had  judgment ;  for  it  is  matter  confefledj  and  the 
a^ion  is  a  requeft,  viz.  the  avowry ;  for  he  is  there  the  aAor. 
And  it  is  but  a  circumftance  collateral  to  the  right.  Hutt*  42* 
Mich.  1 8  Jac.  Sir  Tho.  Wentworth's  Cafe. 
Cro.  J.  621.  3*  M.  a  feme  fole  leffee  fit  life  made  a  leofe  fir  years  reniernf 
pl«  7.  s.  C.    frgfii  at  Michaelmas  and  Lady-day,  &c.  with  a  mnunefmna  cf^ou 

couitwould  f^  ^''^  ^y  ^  fi^^  ^'  ^^  arrear  after  30  days  next  efUr  thefiii 
not  rcfoive  fiafls.  Jf.  married  A*  but  went  from  him  and  lived  wid&  her 
djis  point,  fQ^^  ^^o  was  the  Icffce.  The  rent-day  incurred,  and  the  ment 
judgmo^t  ^y  9fi^  tbefiaftfie  demanded  ity  and  the  leffee pddit  to  her  with* 
upon  ano*  out  any  difagreement  of  the  huiband  (nor  was  it  found  that  be 
^'-  had  any  notice  of  the  marriage,  though  it  appeared  upon  the 

evidence  that  he  had).  Afierwards  the  hufband demanded  tie  rent, 
and  40/.  fir  every  day  incurred  after  it  became  due,  which  amomited 
to  333 1.  and  one  queftion  was,  whether  one  demand  was  fnfi- 
cient,  or  whether  there  Jbould  have  been  a  new  demand  every  day 
fir  every  40/.  As  to  this  point  the  Court  diffiared;  but  \jsj 
Ch.  J.  faid,  that  the  rent  oug^t  to  be  demanded  every  feaft,  and 
yet  the  words  (every  day  next  after)  fhall  be  refeiied  to  the  day 
next  enfuing  the  rent  day.  But  Chamberlayne  J.  as  to  the  no- 
mine poenae  was  againft  the  pluntifF,  whereupon  the  plaintiff 
releafed  the  penalty  and  damages,  and  had  judgment  for  the 
rent.    Paloi.  20$.  Mich.  19  Jac.  B.  R.  Tracy  v.  Dutton. 

(L  b)  jRMtf^y 


(L  b)    Re-entry.  In  what  Cafes.  By  what  Words. 

I.  iF  one  makes  a  leafc  for  yearsj  rendering  for  ihejirjl  2  yeart 
^  so/«  and  afterwards  30/.  per  annum,  with  condition,  that 
if  the  rent  of  30L  or  any  part  of  it  he  behind,  that  the  leiTor  may 
enter ;  it  was  faid  that  the  ieflbr  may  enter  for  the  non-payment 
of  the  iqL  for  the  loL  was  parcel  of  the  rent ;  for  it  was  but 
one  rent.  4  Le.  8.  pL  35.  Hill.  97  Eliz,  in  the  Cafe  of  Hol- 
land V.  Hopkins. 

2.  Leafe  on  condition  that  if  the  rent  be  behind,  and  noftf-  V  tx6  1 
^cient  £firrfs  upon  the  land^  that  then  the  Ieflbr  may  re-«nter' ;  if 
the  rent  be  behind,  and  there  be  a  piece  of  lead  or  other  thing 
Udden  in  the  land,  and  no  other  thing  there  to  be  diftrained)  the 
leflee  may  re-enter ;  for  the  diftrefs  ought  to  be  opep>  and  to 
be  come  by.  Godb.  no.  pi.  230.  Mich.  23  &  29  Eliz.  C.  B. 
Hoodie  ▼.  Winfcomb. 

(K.  b)  Reentry  in  what  Cafes.  Want  of  Dt/- 
trtfs^  and  deferting  the  Premifes.  Power  of 
Jimiccs  of  Peace. 

t.  II.C/9.  2.  PNACTS,  rYiXt  If  any  tenant^  holding  any  lands^ 

19.  fl6.'  tenements,  or  hereditaments  at  a  rack-rent,  tr 

where  the  rent  referved  fhall  be  full  3  fourths  $f  the  yearly  value  (f 

the  demifed  premfis,  wboJhaU  be  in  ar  rear  for  one  yearns  renty  Jhall 

defert  the  premifes^  and  Jhall  leave  the  fame  umuitivated  or  unoccu^ 

fiidj  fo  as  nojufficicnt  aijirefs  can  be  bad  to  countervail  the  arrears 

of  rent,  it  Jhall  and  mety  be  lawful  to  and  for  2  or  more  jufiices  of 

•  the  peace  of  the  county,  riding,  divifion^  or  place  (having  no  inte^ 

reft  in  the  demifed  premifes)  at  the  requeji  of  the  Iffor  or  landlord, 

#r  his  bailiff y  or  receiver,  fo  go  upon  and  virw  thejame,and  to  afftx^ 

0rfaufe  to  be  affixed  on  the  mojl  notorious  part  of  toe  premiftSy  notice 

in  writing,  what  day,  (at  the  dijlance  of  14  days  at  leajl)  they 

tvill  return  to  take  a  (econd  view  thereof*,  and  if  upon  fuch  fecond 

tfiew,  the  tenant,  or  fojne  per/on  on  bis  behalf  Jhall  not  appear  and 

pay  the  rent  in  arrear^  or  there  Jhall  not  befufficitnt  dijlrejs  upon  the 

premifes,  then  the  faid  jujllces  may  put  the  faid  landlord  or  lejfor  into 

the  poffcjjfon  of  the  faid  demifcd  premijesy  and  the  UaJe  thereof  to 

fuch  tenant  as  to  any  demife  therein  contained  only,  fiallfrom  thence^ 

forth  become  void» 

,5.17.  Provided  always,  that  fuch  proceedings  of  the  faid  jufiices 
Jhall  be  examinable  into  in  a  fumnmry  way  by  the  next  jujiice^  or 
juft^es  of  affife  of  the  refpe^ive  counties  in  which  Jucb  lands  or 
premifes  lie ;  mnd  if  they  lie  in  the  city  of  London,  or  county  of 
jMidalefeX)  then  by  the  judges  of  the  courts  of  Kings-Bench  or  Com'' 
mon-PkaSf  and  if  in  the  counties  palatine  of  Chefter,  Lancafter, 
#r  Durham^  then  befesre  the  judges  thereof,  and  if  in  finales  then  be^ 

/on 


fin  tbi  tmru  of  grsmifiJiomM  rif^htlj^  tohi  4r#  iirf^f  rtf^ 
tivify  impowered  to  order  reftitntion  t$  Ar  «m^  ^^^  Umtmi^ 
Ugetbir  with  bis  ix^inca  and  coils  t$  hi  p^id  by  tbi  Ujfir  mr  lend* 
brd^  if  tbiy  Jball/n  cauftfvr  tbtfamiy  Mid  in  tnft  thiyjball  effirm 
the  a&  rf  tbi  faid  jufticis  ti  award  cffis^  not  exceeding  5U  for 
tbifrixfoUus  appoaU 

(L.  b)     Re-entiy.     Waived.    By  what  A€l. 

MaiiSliJir  I*  Ti  ENT  due  at  Mickaelmas  was  behind  being  demanded  at 
sutpUMxt        ^  the  day,  which  rtxA  Uffitr  tfUnaards aceepudj  and  after 

^'^thM  ^^^'^^  ^^  condition  broken,  and  good ;  for  the  rent  was  doe 

he  hM  loa  before  the  condition  broken*  Le.  262.  pL  368.  18  Eliz.  Green's 

tk  benefit  Cafe. 

q(  the  re- 
entry i  for  Ihereby  lie  admiu  tbe  leiTee  to  be  his  tentnt    Lc  •6t.  pi.  ^68L   Gicea^  CalL 
.And  if  Uflor  ii/traiMsf9r  utU  diu  tt  Lady-Oiy  titer  tkefirfalmn^  be  caanoi  «faer  i«> 


cmer  for  the  did  foifeiunre ;  for  b)r  thii  dlftreft  be  hath  affirmed  Ac  pofleffion  of  the  Icflec  Lc« 

s6t.  pU  368.  Greeo't  Cafe. So  if  he  make  sc^utUma  for  the  rent,  mm  m  feat.    Stan  if  the  ac« 

mittyr*  be  but  Ar  «yM«  rf  moneys  and  not  expreCUy  for  the  tent*  Per  toU  Cor*  Xjt,  161*  fL 
Jst.  Gi«cB'ft  CallL-— Cro.  £.  3.  pU  6.  HilL  ^4  Eliz.  S.  C. 

t  537  ]  (M.  b;     Remedy  far  Rent^Cbarge^  Rcnt-5>ri,  &c 

_  ^  I.  tF  a  man  who  has  a  rent-feck  be  once  feiied  of  aaj  paicct 
Hurtts^  ^  ^be  rent,  and  after  the  tenant  will  not  pay  the  rent  be* 

UmfiU  ip-  hind,  this  is  his  ricmedy,  be  ougbt  togohj  himfelf  or  by  others 
Mtf  and  ^^^  ^^  landsf  or  tenements  out  of  which  the  rent  is  ifliiing,  and 
ifec  &me  it  there  demand  tbe  arrearages  of  the  rent,  and  if  the  tenani  deaks 
sot  paid,  to  pay  f/,  this  denial  is  a  difflnfin  of  the  rent.  Litt.  f.  233. 
Jjjj^^*^  2.  Aljb  if  the  tenant  be  not  then  ready  to  pay  it;  this  is  a  de* 
frefent  w  nial,  which  is  a  difleifin  of  the  rent.  Litt.  f.  233. 
^ff'  y^  3*  ^f^  \f  the  tenant^  mr  any  other  man  be  remaining  i^om  tie 
Mk  in  kw  ^^  ^  tenements,  to  pay  the  rent  when  he  demands  the  arrears 
albeit  there  ages ;  thb  is  a  denial  in  hw,  and  a  difleifin  in  deed,  andof  fiich 
**|^  difleifin  he  may  have  an  affife  of  novel  t^ffa/ln  againft  the  tenant, 
j^^  ibe  ^^^  ^^^  recover  the  feifin  of  the  rent,  and  his  arrearage  and 
demand      his  damages,  and  the  cofts  of  his  writ  and  of  his  plea,  &c.  Litt* 

sum  bo        £  a*?*!. 

^^  ]JS^  4*  ^^  '^9  efierfucb  recovery  and  exeention  bad,  the  rent  be  again 
andthough  ifmir^ unto  him,  then  he  IhaU  have  a  radjj^ij^,  and ihaU  recover 
•he  «»«j»    his  douUe  damages,  &c.    Litt.  f.  233. 

Idmbetbaet  yet  muE  the  grantee  demand  it»  bccaaie  withoirt  t  demand  thoe  cvi  be  an  desHT 
i^  law  or  in  deed.    Co.  Xio.  153.  b. 

Sok'uo/M       r.  Of  ixnt^feck  a  man  may  have  an  4;^  gf  ivwrrdbifglR^^ 
11^^^^^  writ  of  eneJ  or  cofinage,  and  all  other  manner  of  aSions  rwdr^  m 
fpeas'^     the  cafe  hes,  as  lie  may  have  of  any  other  rent.    Litt.f«a36, 

which  it  to 

be  ondcrftood  ffierji^  hod  by  fome  of  tbe  ncefton  of  tbe  ddendaac  i  far  vndnatvi  iftal 

itifin,  or  feifin  in  deed,  anna  of  thcfa  are  miinraimblc    Co»Litt.t6Qt 

6.M 
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.  S.  If  riftt'^iarge  be  granttd  hefhrt  timt  'rf  inMiwjy  and  no  iif^ 
jhnfs  fir/eifin  had  mtbin  time  of  memory^  the  heir  oi  the  grantee 
!•  without  remedy,    fir.  Rents,  pL  7.  cites  14  H.  7.  i. 

7.  A  man  may  JUtfhrcunfor  rent-feck  in  3  cafes.  1  ft.  As  if  a 
man  holds  of  B.  by  homage^  fealty,  and  los,  rent,  who  takes 
^irife  and  dies,  now  the  wife  fhafi  have  the  3d  part  of  the  r^t 
as  a  rent^k,  and  for  xhis  rent  Ihe  fhall  diftrain,  and  this  is  in 

fawrem  dotis.  adly.  If  there  be  lord  mefne  and  tenant,  and  the 
tenant  holds  of  the  mefne  by  los.  and  the  mefne  over  ^  id» 
now  if  the  lord  paramount  pur  chafe  the  tenancy^  the  mefne  fliall 
have  the  overplus  of  the  rent  as  a  rent-feck^  and  nday  diftraia 
for  it,  becaufe  the  rent  was  rent-fervice  before,  and  the  nature 
of  the  rent  is  not  changed  by  the  ad  of  the  mefiie. '  3dly^  If  the 
•lung  has  a  rent-feck^  he  may  Well  diftrain.  Keil^.  104.  pL  i  !• 
Cafus  incerti  temporis. 

8.  Affile  was  for  a  rettt^harge  devifed  unto  him  for  life,  6Re^5S| 
tirhercfof  he  hzd  feifin  by  the  hands  of  a  tertnor  for  years  \  and  U  S.C. 
whether  this  fdfin  was  fnfficient  to  maintain  an  affiie,  was  the 
t|peftion  f  And  held  by  all  the  juftices  that  it  was  not  ^fufficient 
ieifin.    Cro.  J.  .X42.  pi.  20.  Mich.  4  Jac^  in  Bi.  R.  Brcdiman 

▼•  Bromley. 

9.  4  Geo.  2-.  a8.  /  5.  £na£ts,  that  all perfons pM  have  the  like 
^remedy  by  dijlrefs^  and  by  impounding  and  felling  the  fame  in  cafes  of 
<9iint-jechy  rents  ff  ^Jjife  and  chief  rents ^  which  have  been  an  fiver ed  or 
'paid  for  3  years^  within  thef^ace  of  ao  years  before  thefirjl  day  of 
thiifejfion  of  parliament^  orjbcjl  be  herec^er  treated^  as  in  cafe  of 
rent  referved  upon  leafe^ 

(N.  b)     Remedy  For  Rent.     Whclre  the  Goods  Are  [  538  3 

taken  in  Execution. 

t.  8  Ann,  14.  l^NACTS,  that  no  goods  or  chattels  tvhatfoever^ 
f  I,  *-'  lying  or  being  in^  cY  upon  any  meffuage^  lands^ 

*r  tenements  J  which  are  or  Jhall  he  leafed  for  life  or  lively  term  of 
yearSf  or  willy  or  otherWifcj  Jhall  be  liable  to  be  taken  by  virtue  of 
€imy  exiCMtiony  om  any  pretence  wbatfhevery  unlefi  the  party  at  whofi 
fuit  the  f aid  execution  is  fued  out^  Jhall  before  the  removal  of  fucb 
foods  from  off  the  faid  prendffes\  by  virtue  of  fuch  execution  or  ex^ 
tent  J  pay  to  the  landlord  of  the  faid  premiJeS'^  or  his  bailiffy  all  fucb 
jum  or  f urns  of  money  as  arcy  or  Jhall  be  due  for  rent  for  the  faid  pre* 
mijfes  at  the  time  rfthe  taking  fucb  goods  or  chattels y  by  virtue  of 
fuch  executions y  provided  the  faid  arrears  of  rent  do  not  amotent  to 
^nore  than  oneyearU  renty  and  in  cafe  the  faid  arrears  Jhall  exceed  one 
fear's  renty  then  the  fatd  partyy  at  whole  fuit  the  execution  is  fued 
^ttty  paying  the  faid  landlord  or  his  bailiff  one  yea/s  rentj  may  pro" 
Md  to  execute  bis  judgmenty  as  he  might  have  done  before  the  making 
of  this  ait  I  and  the  Jheriff  or  other  officer  is  hereby  impowered  and 
required  to  levy  and  pay  to  the  plaintiff  as  well  the  money  fo  paid  for 
rtnty  as  thf  execution  money* 

you  ^ni.  T  (  $,  Si 
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S»  8.  Provtiidy  that  ibis  aR  JbaU  n§t  prejutSa  -tht  crnxm^  i$ 
rucver  andfcift  debts,  fouSf  sntd  forfeitures  dme  aad  an/werakk  U 

the  crown. 

(N.  b.  2)     Remedy.   By  EjeBment.  Where  there 
is  No  Di/irefs^  or  Tenant  in  Fojfejfion. 

U  4  Ge9*  a.  l^N  ACTS,  that  as  eften  ms  ha^  a  ft^s  rent  is 
28.  /•  2*  duiy  and  the  Uffir  has  right  kj  law  ta  re-^aitr 

for  non-paymenty  be  tnajy  wltbeut  any  formal  demand  or  re-eseiry^ 
ferve  a  deciaraiion  in  ejeffaunt  for  recovery  oftbedemffedfrgwaffeti 
#r  if  the  fame  cannot  be  legally  fcrvedy  or  there  is  m  ttmamS  in  affnal 
foffijjiony  then  to  fix  the  Jame  on  the  door;  or  if  no  m^pu^ty  tbem 
an  fame  notorious  place  of  the  lands^  &f«  anditfhall  be  deemed  legJ 
fervicoy  andjball  be  as  a  demand  or  ro'tntry.  And  in  cafe  afjmdg* 
snent  againji  the  cafual  ejiifory  for  not  confejftng  leafcy  entrjy  mod 
aujlery  itjhall  appear  to  the  Ccurt  by  affidavit f  or  be  proved arpom  the 
trial y  in  cafe  the  defendant  appear Sy  that  half  ayeat^s  rent  urns  dm 
before  the  declaration  was  fervedy  and  that  no  fufficient  diftnls 
was  to  be  found  on  the  demifed  premiffes  countervailing  tba  mraan 
then  duoy  and  that  the  lejfor  had  power  to  re-enter,  hefbmil  have 
judgmeni  and  execution ;  and  if  leflee,  &c.  fuiFer  judgment  aai 
execution,  vAthout  paying  rent  and  arrearSy  and  fail  c»/hj 
without  filing  any  bill  in  equity  within  fix  kalendar  mnubs  after 
ecution  executedy  fuch  leffecy  &c.  fiiall  be  barred  of  all  reiki /« i 
or  equityy  other  than  by  writ  of  error,  /«  reverfe  fmcb  jmdpeeesii^ 
and  the  leffor  fi>aU  hold  di [charged  of  fuch  leafe  ;  but  if  vercud  be 
for  defendant  or  plaintiff  be  nonfuit,  except  for  defemdam^s  mat 
eonftffmg  leafty  entry  and  oufler^  defendant  Jhall  have  full  coftl^ 
but  not  to  bar  the  right  of  any  mortgagee,  he  paying  the  arrears^ 
eofts  and  damageSy  and  performing  the  covenantSy  (s^c,  as  ieffee  oa^hi 
ta  have  done* 

Sm  3«  No  injundion  againfi  proceedings  at  law  in/mcb  eyeHstseat^ 
mnlefs  within  40  days  after  a  perf€&  anjwer  filed  hy  leffor  or  lefirs^ 
f^c.  fuch  leffecy  CsTr.  fringing  into  court  fo  much  moocyasbfir 
•f  the  plaintiff  JhaUfwear  to  be  due  (over  and  above  edljm/i  aHem^ 
ancesy  and  tofts  taxed  in  the  faidfuity  to  remain  till  haariag  the 
caufcy  or  to  be  paid  to  the  leffor  en  Jecurityy  fubje&  to  eUerea  rfdbe 
r  .^Q  i.Cmkt/.  And  if  fuch  bill  be  filed  within  ^daySy  and  after  titCBL" 
^  ■  tion  is  executed)  the  leffitr  fhall  account  for  fo  much  only  as  he 
madoy  benafidoj  without  fraudy  deceity  or  wilful  negleO^ /remin 
a^ual  entry;  and  if  it  be  lefs  than  the  renty  the  l^ee  before  he  it 
reft  or ed  to  peffeffiony  Jhall  pay  what  isfttart.  Prevsded  if  \A/b^ 
&c.  before  trial,  tender,  &c.  the  arrears  and  cofts  r#  Ae  lefir% 
his  executor  Sy  bfc.  or  to  the  atiemey  in  the  caufoy  then 
ings  to  ceafe. 


pr.b.  3.> 


Kieht;  J'39 

P*f.  b.  3.)     Riemedy  for  Rent.    Though  Ncf 

Agreement  can  be  proved. 

■ 

t*  1 1  Geo.  2.  tpNACTS,  that  where  rA/demife  is  not  by  deed, 
!<)*/•  14.  ^  the  landlord  Jhati  recover  a  r ea finable  Jatisfac^ 
isonfir  the  tenements  occupied  by  the  defendant  in  an  a£iion  on  the 
cafe  for  the  ufe  and  occupation  of  what  was  fi  held  or  enjoyed; 
^mdtfin  evidence  on  the  trial  cf  fitch  aSfiony  any  parol-demifi^  or  any 
Vfreement  (not  being  by  deed)  whereon  a  certain  rent  was  rejerved^ 
Jhall  appear^  the  plaintiff  in  fitch  aSiion  Jhall  not  be  nonfiiited^  but 
may  make  ufe  thereof  as  an  evidence  of  the  quantum  of  the  damages 
f^  be  reCTvered. 

(O.  b)  ,  Remedy  for  Rent  Arrcar,  after  Altera-^ 
tion  ofx\x^  EJiate  by  him  to  whom  4he  Arrears 
are  due. 

t-  IF  A.  be  fcifed  of  a  rcnt-fcrvice  or  rent-charge  in  fee,  and  Where  a 

*  grants  it  over  by  deed  to  B.  and  his  heirs,  and  the  tenant  ^^^"^^^ 
0ttornsy  A.  is  without  remedy  for  the  rent  arrear  befsre  the  grant  \  10  iC  infcct 
for  diftrain  he  cannot,  and  he  has  no  other  remedfy ;  bccaufc  all  and  the  rent 
privity  between  him  and  the  tenant  is  deftroyed  by  attornment  |}j*""'„'J^ 
to  B.  and  A.  has  no  more  right  than  any  ftranger  to  come  on  ini^s  ajine 
the  land  -after  fuch  transferring  over  the  rent.     Agreed;  and  to  the  ufe  of 
faid  to  be  agreed  in  Andrew  Ognell's  Cafe.  4  Rep.  49.  Vaugh.  ^^/^^/"f 
40.  Hill.  21  8c  22  Car.  a.  C.  B.  in  Cafe  of  Dixon  v.  Harrifon.      tail,  per 

Vaughan 
Cb.  J.  be  mMjdj/inmt  for  the  rent  arrcar  before  the  fine  levied,  a  Jo.  a.  Witherbead  v.  Harrifbn* 

2.  If  grantee  of  rent-charge  (as  above)  re-grants  the  fame  rent  i«"Mod.46, 
.to  A,  either  in  fee,  in  tail,  or  for  life,  and  the  tenant  attorns,  Midgicy^v. 

as  he  muft  to  this  re-grant^  yet  A.  fliall  never  be  enabled  to  Lovelace.  * 
dlltrain  for  arrears  due  to  him  before  )^c  granted  over  the  rent ; 
for  now  the  privity  between  him  and  the  tenant  begins  but 
from  the  attornment  to  the  re^grant,  the  former  being  abfo- 
lutely  deftroyed.  Per  Vaughan.  Vaugh.  40.  in  Cafe  of  Dixon 
.    -vHarrifon. 

3,  Two  tenants  in  common  by  a  dewfe  of  the  IdTor  granted  the  iaMod.4(» 
reverfton  by  fine  afier  arrears  dite^  and  afterwards  bring  covenant  S-  C.  • 
againft  the  affignee  of  the  leflee.     Refolved,  that  the  very  pri- 
vity of  the  contraA  was  transferred  by  the  ftatute  of  H.  8.  which 

gives  the  action  for  and  againft  the  affignees,  and  the  contraA 
.ftill  remain^,  though  the  privity  of  the  eftate  is  gone.  And 
per  Cur.  debt  lies  in  this  cafe  for  arrears  of  rent,  a  fortiori  cove^ 
nanty  &c.  And  judgment  accordingly.  Carth,  aSp,  Mich.  5  W, 
9c  M,  Midghy  and  Gilbert  v.  Lovelace. 


T  t  ;;  (P.  b)  Arrears 


540  ism, 

(F.  b)     Arfears^  recovered.    At  and  from  vi^ 

^ime. 

f  •    T  ORD  and  tenant^  and  the  nni  *was  arrear^  and  die  ttti&d 

'^  recovered  iy  q/Jt/if  and  the  lord  brought  ajfife  of  the 
and  recovered  as  well  the  arrearages  due  b^ore  the  diffei^n  as  the 
due  after  the  dijfetffhy  but  no  rent  during  the  diffeifm^  and  the  po^ 
feflion  by  diiTeifin  does  not  determine  the  arrearages  due  before  ; 
but  the  rent  for  the  time  of  the  difleifin  was  recouped  in  the  re- 
covery in  the  ailife  by  the  tenant  againft  the  lord*    Br.  Arrear* 
.ages,  pi.  17.  citcsSAff.  37. 
Br.  Entre  2.  \it  vrYio' re-enters  for  condition  for  non-payment  of  rent  upon 

'      *gcs.     But  quaere  if  he  does  not  enter  within  a  year  .or  iaJf  a 
efter  the  time  of  forfeiture  what  remedy  for  the  rent  incurred 
after  the  time  of  the  re-entry  ?  Br.  Arrearages^  pL  1 1«  ckcs 
6  H.  7.  3. 

3.  Where  a  rent  Is  extingui/hed  during  the  term  bjr  die  aft  of 
•    the  lefTor ;  as  where  leflee  for  20  acres,  rendering  rents  gnnSi 

all  his  eftate  in  one  of  the  acres  to  J.  S.  and  the  lefibr  confinm 
the  eftate  of  J.  S.  which  extinguifhes  the  rent  in  all  the  acr& 
the  leiTor  (hall  not  avow  for  the  arrearages  of  rent  befrrt  tie 
time  of  confirmation  and  extinguiihment.  Ow«  lo.  Goddanb 
^  Cafe. 

4.  Rent  is  tendered  to  a  bifhop,  who  r^nfed  it,  and  afterwards 
was  tranflated  to  another  fie.  Upon  a  bill  brought  by  the  bilhop 
the  lord  chancellor  %vas  clear  of  opinion,  that  by  law  the  plaiB* 
tiff  could  not  recover  the  faid  arrears,  but  how  far  the  plamtiff 
was  relievable  in  equity  was  the  queftton ;  and  his  lordfli^ 
ordered  precedents  to  be  produced,  where  there  hath  been  a 
juft  duty,  but  no  legal  remedy ;  and  ordered  a  cafe  to  be  ftatcd. 
But  it  appearing  that  the  plainti^  before  he  was  tranflated  to 
the  other  fee,  would  not  accept  tl;>e  faid  rent ;  his 
with  judges  aflifting  him,  were  clear  of  opinion,  that  there 
no  ground  in  equity  to  give  the  plaintiff  any  relief,  and  difmifled 
the  bilU  2  Ch.  R.  60,  6u  23  Car.  2.  The  Bilhop  of  Samm  t. 
Nofworthy. 

See  thtt  5*  ^  ^^^'^  ^4*  f  I*  £na£ls,  that  no  goodsy  Is^c.fhJl  be  taiem  at 

..jiMire  It        epcecution^  unle/s  the  forty  before  removal  ^  them /bail  pay  to  tie  bad' 

1  N^ir       ^''^  ^"^  ^^^^  ^^^^     ^^  ^^fi^ify  isTcfbaU  levy  the  money  fipdi 
I   •  *^ '^' fcr  rentf  as  welt  as  the  execution-money^ 

« 

(Q^^b)    Chargeable  with  Arrears^  Who.  AUences.       ^ 


X.  tN  qffife  in  writ  of  entry  in  nature  of  affife  rfrent^  the 

^  antfhall  recover  againft  the  tenant  all  the  arrearaps  to  tbetime 
of  the  dijfeiftn^  though  they  are  ^xvc^for  20  years^  and  the  teaaat 

bai 


Ibas  mt  been  terUnant  nor  pernor  but  for  a  month  only,  tn  iuch 
a£Hon  of  land  the  ftatute  is^  that  eveiy  tertenant  {hall  anfwer 
for  his  time  if  the  diileifor  be  not  fufficient  to  render  da- 
mages \  but  of  renty  he  ^ho  is  tenant  at  the  judgment  Ihall 
aniWer  all  the  arrearages.  Bn  Arrearages,  pi.  13.  cites  33  H.  6« 
46. 

2*  If  there  is  lord  and  tenant j  and  rent  is  arrear,  tenant  infeoffs  s.  P.  Co. 
B.  If  the  lord  accepts  rent  orferviee  rfB.  he  Ihall  lofe  the  arrears  ^^  •^^ 
in  time  of  the  feoffor,  though  he  made  no  acquittance )  for  after 
iuch  acceptance  he  (hall  not  avow  on  the  feoffee  at  all ;  nor  on 
B.  for  what  was  due  before ;  but  if  thtfeofor  dies  it  is  otberwife.  [   541   ] 
3  Rep.  66m  b.  in  Pennant's  Cafe.— »  And  fayi,  that  all  this 
appears  in  4  £.  3.  22.    7  £«  3.  4,    7  £*  4.  27.    29  H..  8,  tit. 
Avowry  iii. 

3.  Am  grants  a  rent-charge  to  B* — B.  dies.  A.  infeojffi  C. — C. 
infeoffs  D.  feferal  years  afterwards  ^  ^nd/everat years  afierwards 
D.  tnfeoffsEM  Per  3  Juflices  againft  Anderfon  Gh.  J.  £.  ihall 
be  cnargeable  with  the  arrears  to  the  executors  \  but  all  agreed, 
that  the  krd  by  efcheaty  tenant  in  dower  or  by  the  courtefy, 
ihould  not  be  chargeable  \  for  they  did  not  claim  by  the  party 
only,  but  by  the  law  alfo,  3  Le.  263.  pi.  353.  Mich.  32  Eliz. 
C  B.  Anon. 

4.  If  J.  S.  grants  a  r^ff/-charge  out  of  his  land  for  life,  and 
the  rent  is  arrear,  and  afterwards  makes  a  feoffment  in  fee  to  A* 
and  the  rent  is  arrear  again  in  A/s  time,  and  then  A*  infeoffs  B^ 
and  the  rent  is  arrear  again  in  B/s  time,  and  then  the  grantee 
Jies^  his  executor  may  have  an  a£lion  pf  debt  againft  every  of 
them  for  the  rent  arrear  in  their  feveral  times  rcfpeftiveiy ;  for 
qui  fei^tit  commodum,  fentire  debet  &  onus.  7  Rep.  38.  b» 
The  laft  Refolution,  Mich.  5  Jac.  C.  B.  in  Lilingftone's  Cafe» 

(R.  b)     Remedy  for  Rent  by  Diftrefs.     By  Re^ 

coveror-s, 

I 

J.  7H.8.  4*  CNACTS,  that  recoverors  ofmanors%  landsy  tene^  Ifaftan 

*^  mentSy  and  advowfonSy  tfoeir  heirs  and  affignsy  ^admadct 
may  diftrain  far  rents,  ferviceSy  and  aifomsy  due  and  unpaid^  and  ytirs^to  ht* 
make  avo^ury,  andjujltfy  the  fame  \  and  have  like  remedy  for  recover^  gin  at  Mi* 
iff£tbem  as  the  recoverors  might  have  donf  or  had%  albeit  thefaid  ro^  referent  ^ 
coverors  were  never  feifed  thereof  rent,  and 

hefort  Mi" 
ehaelnuu  he  hadjvfferei  a  cqmmon  recovery^  the  repoveror  Ihould  diftrain  for  that  reot  'wlaeh  th* 
Jeflbr  before  the  recover)'  could  not ;  but  if  the  recovery  had  not  been  had*  tbea  be  might  have 
^iftnined,  and  fo  it  ia  within  the  ftatute.  But  Hzjin^  had  beep  Itvifd  of  a  manor,  m  be/ere 
Mtt9mmeni  the  co-mjee  had/uffered  a  common  recovery,  the  recovcror  (hould  pot  diftrain,  &c.  becanfc 
the  conufec,  againft  whom  the  recovery  wai  had,  could  not.  But  thii  ad  extended  only  to  dif« 
Cfvflea  and  avowriea  for  reait,  fcrvices,  and  cuftoms,  and  gave  alfo  a  form  of  a  ^uare  impedil^ 
But  upoa  thia  ftatute  it  waa  holden,  that  the  recoveror  could  not  have  an  ^Hion  oj  debt  againft  thf 
leflce  for  yean,  nor  an  ad:on  of  wafte  againft  tenant  for  life  or  yean;  md  tbcrdfore  icmcdy  Wi| 
wovtdc4  ^n  th^fe  cafci  by  the  2Utttte  of  ax  H.  8. 1  $.  Co.  Utt«  lO^^  bt 


54<  I&^ttt^ 

Ibta.MaDrg.  ^.  ^.  madiateefifffrlxft  U  B.  ani^HtXxmxiM  a  tufifir 

femi'thtt  **  ^'  ^'W^^wf  *''«'•     ^-  fumndered  to  A,  wbofttffered  a 

the  avowry  recovery  to  the^ufitfj.  S.    One  qucftion  was,  whether  thb  cafe 

it  good  by  was  out  of  the  ftatute  of  7  H.  8.  cap.  4.  or  that  J.  S.  could 

oUhl^ft^  diftrain  and  avow  for  the  rent  within  this  ftatute  •,  for  A,  him- 

tute,  and  fclf,    who  fuflFcred  the  recoTery,    could  not  make   avowry^ 

^*  ^o»  Knightly  bid  them  demur  if  they  would ;   but  the  coanfd 

b  agre^a  prayed  day  to  anottier  termj^  and  had  it.    DtJI.  pL  2io«  2141 

that  It  u'  HiU.  28  U.  8. 

food. 

[  54^  ]    (^*  ^)     R^n^^^y  ^^f  5^^*  Arrcw.     By  StiOufe. 

The  pre-      !•  22H.S.cap.27*  rpORjfSMUCH  as  by  tbeordir  ef  tht  em- 
amble  of  /•  I.  "*"     mon  law  the  executors  9r  admifii/fratsrs  §/ 

the  ftatute     tenants  infeefimpk^  tenants  in  fee -tally  and  tenants  fn  term  ef 
^ecutartor  '(/^  ^f  rent-Jervices^  rent- charges^  tent-Jecks^  and  fee-farms^  bavi 
adminiftra.   nQ  remedy  to  recover  fuch  arrearages  ef  the  f aid  rents  or  fee- f ana 
ton  of  te.     ^j  ^^y.^  ^^g  ^„^g  ^ijgi^  tejlators  in  their  lives  ;  nor  yet  the  heirs  of 
Tifeis  tobe  fi*^^  tejlatory  nor  any  perfon- having  the  reverjion  of  his  ejiate  after 
intended  of   bisdeceafe^  may  diftrain  or  have  any  lawful  aBion  to  Uvj  any  fssch 
ttMnt^r     arrearages  of  rent's  or  fee-farms  due  unto  bim  in  his  lifty  as  is  afore* 
long  a«  (if-  J^'di  by  reafon  whereof  the  tenants  of  the  demefnes  of  fuch  lands^ 
ty  que  vie     tenement Sy  or  hereditaments ^  out  of  which  fuch  rents  were  due  end 
lives,  who     payahUy  who  of  right  ought  to  pay  their  rents  and  farms  at  fuch  day 
holpen  by    ^^^  terms  as  they  were  due^  do  many  times  keepy  holdy  and  retain 
the  double   fuch  arrearages  in  ther  own  handsy  fo  that  the  executors  and  adsni* 
ifT  f^*       »^rtf/^rj  of  the  perfonsy  to  whom  fuch  rents  or  fee-farms  were  due^ 
theeftate      Cannot  have  or  confe  by  the  faid  arrearages  of  the  fantey  towards 
for  life  de-    the  payment  of  the  debts  and  performance  of  the  will  of  the  laid 

termined,      ^^J^tors. 

his  exccu-       "^ 

tors  and  adminiftrator^  might  have  hid  an  aftion  of  drbt  by  the  common  law,  hnt  they  cmild  not 

have  diftrained,  which  now  they  may  do  by  foxce  of  this  ftatute ;  for  in  that  point  it  adda  anothcf 

lemedy  than  the  common  law  gave.    Co.  Litt.  16a.  a.  b. 

A  rent^charge  was  grjnted  to  J.  S,Jor  99  years t  i/^e/o  long  lived.  The  rent  being  artrar,  J.  SL 
died.  The  executor  diftrained  and  a\owcd.  I'he  Court  rcfolved,  that  this  is  not  within  the 
ftatute ;  for  that  provides  remedy  where  the  teftator  died  fcifcd  of  a  rent  to  him  and  hia  hitis^v 
for  life,  and  by  his  death  there  was  not  any  remedy  for  the  executor,  as  it  appears  by  the  pt^ 
amble  of  that  itatute ;  but  where  he  has  remedy-by  ti;e  commoo  law  by  adion  of  debt,  as  in  Una 
cafe  the  executor  has,  he  cannot  diftrain.  Cro.  C.  471.  pi.  4.  Pafcb.  13  Car.  fi«  R^  I'nracc 
▼•  Lee. 

A.  anex^  pgr  remedy  whereof  be  it  ena^ed  by  the  authority  ef  this  frefeni 

brmurht  Parliament,  that  the  executors  and  adminijlrators  of  every  fstcb  per* 

debt  for  fen  or  perfons  unto  whom  any  fuch  rent  cr  fee-farm  is  or  Jhail  be  due 

the  arrean  ^y^  f^Qt  paid  at  the  time  of  his  deatby  Jhail  and  may  have  ase  aGem 

rfa/7  *r  ^f  ^'^^  f^^  ^^  A^^  arrearages  againft  the  tenant  or  tenants  that 
welUopykold  ought  to  have  paid  the  faid  rent  or  fee-farms  fo  being  behind  in  the 

ms/reerenty  Hfg  of  their  teflatoT^  Or  ogoiinfi  the  executors  and  adminiftrmtors  of 

H^*-  Lfaiit^ntu                    ""                                        ^          ^ 

D.  nthereoftfflator  died  fei fed.    Per  Cur.  the  adion  lies  not  for  antan  of  copyhold  rott  \  iottit 

Jteeute  extends  not  to  them ;  but  only  to  renta  out  oi  freehold  \  neither  does  it  lie  for  the  free  fcfl» 

aalcia  the  lord  or  hia  executor  tonveyt  a  privity  ketween  tJU  icnemt  mi  tke  lord^  aa  Uy  usmumeuu 

\cfcr. 


Vc^.  135.  Mich*  C  Jac.  B.  R.  Appleton  v.  Doily.  Browpl*  lOi.  S.  C.  by  theoaatof 

AppUfon  V.  Baily,  reported  in  almoft  the  very  £une  words. 

And  alfo  further m9rt  itJhnU  be  lawful  for /vtry  fuch  executor  and,  The  diflid^ 
admtnijlrator  of  any  fuch  perfon  or  perfons^  unto  whom  fucb  rent  or  piain^** 

fee-farm  Jhall  he  aue  and  not  paid  at  the  time  of  his  deathy  as  is  ccruin  re- 
aforefaidy  to  dijlrainfor  the  arrearages  of  all  fuch  rents  and  fee*  mcdy  thaa 

farmSy  ttbon  the  lanas^  tenejientSy  and  other  hereditaments  which  of^jj^tt^" 
were  charged  with  the  payment  of  fucb  rents  9r  fee  farm  ^  and  for  the  ac- 

cbargeahle  to  the  dilirefs  of  the  f aid  tejlator.  tionof  deSe 

ncaji  be 
brought  MgAxvfl  them  thiU  to:k  th<  profits  when  the  rent  came  behind^  or  againft  their  emecntcrs  or  td* 
miniitrators,  but  the  dftrefi  nay  b^  tak^  vpon  the  landj  be  it  cither  in  the  tenant's  own  hands  of 
M  the  hands  of  any  other  that  claimi  by  or  from  him,     Co.  Litt.  i6a.  b« 

So  long  as  the  f aid* lands ^  tenements^  or  hereditaments^  continue,  A.fdfedof 

remain,  and  be  in  the  feifm  or  poffejfton  of  the  faid  tenant  in  de-  demcfnes 

mefncy  who  ought  immediately  to  have  paid  the  faid  rent  or  fee-farm,  whereof 

fo  being  behind,  to  the  fmd  tejlator  in  his  life.  wercufually 

^  .  let  for  3 

lives  by  copy,  according  to  the  cuftom,  &c.  granted  a  rent-charge  to  J.  S.for  life,  pro  concilio 
ixnpendendo,  and  afterwards  conveyed  the  faid  manor  to  B,  in  tail.  The  rent  was  arrear,  y.  $• 
died-  B,  diedf  and  ihc  manor  d'/cended  to  C  hisfon,  who  granted  a  copyhold  to  D ,  The  r  ^  .^  n 
executors  uf  J.  S,  d'Jlraimd  D,Jor  th^  rent,  Fenner  conceived,  that  they  could  not ;  L  543  J 
becani';  this  Und  did  not  continue  in  the  feiiin  and  poffcifion  of  the  tenant,  and  that  here  C.  was 
iffuc  in  tail,  and  io  claims  not  by  B.  his  father  only  but  per  foimam  doni.  But  Periam  and  Wind* 
ham  contra ;  for  the  ftaiutc  cxtends.not  to  an  adipn  of  debt  only,  but  alfo  to  di{lrefsand  avowry. 
And  Windham  and  Rhodes  held,  that  the  copyholder  claims  not  by  the  lord  only,  but  alfo  by 
the  cuftom;  but  thai  is  not  any  part  of  his  title,  out  only  appoints  the  manner  how  he  fliall  hold. 
That  the  pofTt-flion  continues  here  in  C.  for  the  pojfTiflJon  of  the  copyholder  is  his  poflcflIon;  fo 
9A  if  D.  be  ouftcd.  C.  fhall  have  an  aflifc.  And  io  the  ilri^  words  of  the  ftatute  are  obfervcd  ; 
for  thefeifin  and  pejfeffion  continue  in  C.  who  claims  only  by  8.  who  was  the  tenant  in  demefne^ 
t>>at  ought  to  pay  the  rent.  But  Fennerfmfwcrcd,  that  the  feifm  and  polfeHion  intended  by  the 
ftatute  is  the  very  a6lual  poiTefTion,  viz.  fuch  In  which  the  diftrcfs  may  be  taken  ;  which,  he  faldy 
could  not  be  in  a  freehold  without  an  aAual  pofleffion.  But  it  was  agreed  per  tot.  Cur.  thatthtf 
copyholder  Ihould  hold  the  land  charged,  a  Le.  15%.  pi.  185.  Hill.  18  Eliz.  C.  B.  The  £xecu« 
tors  of  Sir  William  Cordel  v.  Clifton  —  3  Lc.  59.  pi.  87.  S.  C.  by  the  nanie  of  the  Earl  of  Weli- 
nioreland's  Cafe ,  rrportcd  almoft  in  the  fame  words. 

It  was  infifted  by  Littleton,  that  none  are  tenants  in  demejnt  but  he  who  is  in  pofleffion,  and 
therefore  if  one  grant;  a  r.nt-c/urgejor  life,  and  then  makes  «  leafefor  years,  that  during  th  fe  years 
be  (halt  not  be  charged  for  arrears  then  incurred  ;  for  by  the  ilatutc  none  is  chargeable  but  the 
tenant  in  demefne,  who  ought  to  pay  the  fame,  and  the  tenant  for  year&  ought  not  to  pay  it ;  and 
the  law  lays  the  charge  upon  him,  and  not  upon  the  other  tenant,  during  the  term.  But  Walen 
of  a  contrary  npiaion  held,  that  the  IclTor  may  enter  for  all  the  arrears  charged  ;  becaufe  he 
is  the  perfon  that  ot)ght  to  pay  it,  and  the  tenant  is  not  charged,  but  only  there  is  a  neceflity  for 
bim  to  pay  it  to  prevent  a  diltrcfs.  But  this  was  not  ruled,  it  being  a  trial  by  order  of  the  Zx-^ 
chcQuer.Chamber,  to  try  if  fuch  rent  was  granted  or  not.  Litt.  R«  93.  Trin.  4  Car.  Vn  the  £jl* 
cBequer.  Bingham  v.  Parkhurii. 

Or  in  thefeftn  or  poffejffion  of  any  other  perfon  or  perfons  claiming  It  waa 
the  faid  lands,  tenements,  and  hereditaments  only  by  and  from  the  "e  Oourt 
fame  tenant  by  ptir chafe,  gift,  or  dfcent,  \iA  grants 

«  rent' 
charge  to  B.  the  rent  is  ie/iiud,  B.  dies,  A.  in  feoffs  C.  of  the  lands  in  fu,  who  divers  years  after  in>m 
feojs  D,  who  divers  years  after  infeojfs  £,  And  it  waH  holden  by  Walmfley,  Periam,  and  Wtndi« 
<^m  J.  againil  Anderfon  Lord  Ch.  J.  -that  E.Jkould  be  chargeable  with  the  faid  arrearages  to  the 
executors  of  A.  1  Le  302,  303  pi.  418.  Mich.  a6£lia.  in  fi.  R.  Anon. — But  they  all  azreedy 
that  the  lord  by  eftheat,  tenant  in  dower,  or  by  the  curtefie,  fliould  not  be  charged  ;  for  they  dq 
aiot  cUdm  in  by  the  party  only,  but  alfo  by  the  law.  1  Le.  302,  303.  pi.  418L  Anon.— >3Le.  363. 
pL  350.  S.  C.  reporied  in  almofl  the  fame  words. 

A.Jeifed  oj  a  merfivn  in  fee  afur  the  determination  of  a  leafe  of$o  jears^  then  in  heing^  granted 
#  rei^cnargc  out  of  the  land  to  J,  S.  The  term  for  30  years  expired ;  then  A.  infeqffeaB,  in  fee  % 
7. 5.  x&ade  his  executors  and  dxeL  M*  made  a  leafe  at  wUL  Tlie  executors  of  J,  S,  diftrainedfee 
^  114  ifrtae 
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mrt&rs  Aie  2o  At  life  of  J.  S.  ^c/offf  ihi  txpirstm  of  tie  term  of  m  yean.  It « 
this  cafe  vn»  out  af  the  fuiute,  which  (extendi  only  to  tenants  in  demefnc,  who  immediaiciy  oa|^ 
to  have  paid  it*  who  in  this  cafe  waa  the  grantor,  and  tfaofe  who  daim  only  by  and  from  hunt 
whcFcaa  the  lelGee  at  will  did  not  claim  from  him  hue  from  the  feoffee.  It  waa  reCblacd,  tlat  ifca 
•rreara  due  in  the  life  of  J.  S.  were  loft  at  the  common  Ifw.  But  adjod^,  that  thoagb  <^  ^4^^ 
at  will  dairaa  not  immedutely  from  the  grantor,  yet  he  if  within  tieoBi  for  where  thiap  arc  das 
in  right  and  verity,  and  become  remedikft  by  the  oM  rfGci^MVt,  by  the  death  of  kim  to  whom 
they  arc  due,  ftatmes  giving  remedy  in  {bch  cafea  ihall  be  tonftnaed  boimti^Iy,  and  to  aaeod 
the  remedy  proportionably  to  the  mifcl^ief  intended  to  be  cured  by  it,  agreeable  to.  the  intent  «C 
the  makers ;  jind  therefore  the  %d/eoJfieei  andfi  an  in  infinitum,  fiudl  he  charged  by  virtsc  of  tUa 
•6k.  And  feme  thought  the  ad  grantee  withm  the  very  words ;  for  though  he  ia  not  in  [kf)  Che 
grantor,  he  is  in  (from  himj»  For  (from  him)  is  tanumount  to  fnnier  kim)^  and  diat  tlie  woid 
(and)  (hall  be  taken  for  (or),  and  that  the  word  (only)  meant,  that  he  muft  dain^  only  under  the 
tenant  in  dcmefne,  and  not  paramount  \  as  if  tenamt  in  tail  makesfwfment  in  fee,  ini^  dtes^  and  the 
difcoataMoii  tharges  the  land  with  a  rent  infee,  and  then  infeofi  the  ijite  in  ail  wiibim  age,  fe  that 
he  is  remitted ;  now  in  this  cafe  this  word  (only)  has  iu  operation.  For  now  the  illbe  dama  by 
title  paramount.  But  if  the  tenant  makes  feoffment  in  fee  to  the  ufe  of  another;  in  thiacaie* 
cefiy-  fuettfidoeM  not  c^^im  only  by  the  feoffor,  but  by  th9.ftatute  alfo  {  and  hr  is  nmt  imt/tU  ffr^ 

2 no  yet  he  daims  under  the  feoffor ;  and  this  was  the  mtem  of  the  o6L    4  Rep.  4B.  b.  go.  b.  An*. 
jrew  Ogod's  Cafe. 
So  if  tenant  makes  ^giff  in  tail,  and  the  donee  dfes,  the  ijfuein  tailis  withiathisjtmtaiei  ferhs 
claims  (only)  under  the  title  and  eftate  of  the  tenant  in  demeine,  though  he  does  not  daim  onlf 
|>ydefcent,  out  alfo  per  forraam  doni.     Ibid. 

,  So  if  tenant  in  tail  be,  the  remainder  over  infee^  the  iifiie  in  tail  la  within  the  ftatutc,  oaotnry  tn 
^c  opinion  iu  PLC.  in  Bank  ill's  Cafe,  4.  b.  4  Rep.  50*  b.  Hill.  19  Elia.  C.  B.  Andrew 

Ognel's  Cafe. Co.  Liu.  16a.  b.  cites  S.  C  4  Le«  115.  pi.  ai4.  S.  C.  by  the  name oC 

Ognel  V.  Underhill.     Adjud^-d. 

If  the  tenant  makes  a  le'rfejor  life^  the  remainder  for  life^  the  remainder  infee^  the  ieanijorl^ 
pays  ret  the  rent  due  to  the  lorcl,  the  lord  dies,  the  tenant  far  life  dies;  the  executora  cannot  diibai^ 
upon  him  in  remainder,  becaufe  he  elaims  not  by  or  f torn  the  teoflotfow  life  i  and  ib  it  ia  of  a  icvafi^ 
ixon,  for  the  caufe  aforefeid.    Co.  Litt.  i6a.  o« 

(544  ]       In  like  manner  or  farm  as  thezr  Jatd  teffat9r  might  or  ought  to 
f  A.  haa      hetvo  done  in  his  tife^time  |  and  the  (aid  eM^ctUors  and  admuuftratorx 
vf^sorrent-  J^^^^^  fi^^  the  fame  dijlrofsy  lawfuuj  make  avowry  ttfom  tjwr  matter 

diarge  in       aforefaid. 

liee  or  for 

Ufe,  and  the  rent  is  arrear ;  apd  after  A.  grants  over  the  rent  to  J,  ^.  and  the  tenant  aUorniv  an^ 

A-  dies,  his  executors  are  not  Within  this  branch ;  for  by  the  cranting  it  over  the  artean 

loft,  and  were  not  due  to  the  to/latot  at  the  time  of  his  deaths  as  the  ftatutc  (peaks ;  and  the  co 

of  the  (aid  branch'  is  (in  as  large  and  amble  a  manner  as  the  trfiator  might  and  ought  to  haac)^   

•fter  the  (aid  grant  A.  the  teftator  himidf,  nor  any  other,  could  diftrain  or  have  any  remedy  lor 
the  faid  arrears  i  and  in  the  daufe  next  precrdinf;  touchiag  the  a8ion  of  debt«  the  worda  an 
(unto  whom  anyfuch  rent  or  fee  farm  is  orfhall  be  due  and  rot  paid  at  tht  timt  of  his  death)  C9  th«t 
Che,a£b  gives  no  rewudy  when  the  teflator  hy  his  own  aH  had  d^fpenfid  with  the  arrear s^  but  wiien  tfa-y 
were  due  to  him  at  the  time  of  his  de^,  and  hy  the  aQ  of  God  became  rcmedilefa.     Agreed  per 

tot.  Car.  4  Rep.  50.  b.  51.  a.  Hill.  29  Eliz.  C.  B.  in  Andrew  Ognel's  Caie. Vaugh.40.  m 

the  Cafe  of  DixoK  v.  Harkison  this  cafe  having  been  cited,  Vaughan  (aid»  he  agreed  this 
£afe ;  for  after  the  tenant  attorned  fuch  grantor  is  without  remedy  for  the  rem  arrear  before  hia, 
giant ;  for  diftrain  he  cannot,  and  other  remedy  he  has  not ;  bccau(e  all  privity  bctM*een  him  and  the 
tenant  ia  deftroyed  by  the  attornment  to  the  grantee,  and  he  hu  no  more  right  than  any  ftranger 
to  come  upon  the  land,  after  fuch  transferring  over  of  the  rent.  And  he  faid  he  fl»oaIa  hkrwife 
•gfce  another  cafe,  that  if  fuch  grantee  (hoiud  re-grant  the  (ame  rent  back  to  the  grantor,  cither 
in  fee,  in  tail,  or  for  life,  and  the  tenant  attorns,  as  he  moft  to  this  re-grant,  yet  the  itft  graslor 
Ikall  never  be  enabled  to  diftrain  for  arrears  due  to  him  before  he  granted  over  the  rent ;  for 
now  the  privity  between  him  and  the  tenant  begins  but  from  the  attornment  to  the  re^grant,  dia 
former  being  abfolutely  deftroyed,  and  the  tenant  no  more  diftrainable  for  the  ancient  arreanthan 
he  was  upon  the  creation  of  the  rent,  (or  arrears  incurred  before,  till  (irft  attorned. 

So  if  there  be  lord  and  tenant,  and  the  rent  is  behind,  and  the  lord  grants  auoay  his  fagaiory^  and 
4ies,  the  executors  Jkall- have  no  remedy  for  thefe  arrearages  for  the  rcaibn  before-mentioned.  Cow 
JaIU  16s.  b. 

Sm  4t  Provided  ahtHtys^  that  this  a&y  mr  avf  thing  thgrein  cott^ 
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Miift^  Jbdl  M$t  ixUnii$  anyfucb  fHam&Tj  krd/hipy  #r  iomlnion  of 
fFifles^  $r  in  the  marches  of  thtfamtywhireof  the  inhabitants  have  ujid 
Hmi  cut  of  the  mind  ofman^  to  pay  unto  every  lordy  or  owner  ofjucb 
krdjhipy  manor y  or  dominion^  at  bis  or  their prft  entry  into  thefame^ 
apyjum  oirjums  of  money  for  the  redemption  and  dif charge  of  all 
Attiesy  forfeitures^  or  penalties  wherewith  the  faid  inhabitants  were 
ibargeable  to  any  of  their  faid  lords  ancejiors  or  predecejfors  before 
his  faid  entry » 

Sm  3,  And  further  he  it  enaSed  by  the  authority  oforefaidy  that  ^«^* 
if  any  man  who  now  hasj  or  hereof ler  Jhall  have  in  the  right  of  his  L^nS^ 
wff>  any  eft  ate  in  fee-Jimpliy  fee-taily  or  for  term  of  life ^  of  or  in  deed  to  a 
mrty  rents  orfee^farms^  and  the  fame  rents  or  fee-farms  now  be,  or  '{*™5/°^ 
bereafter  Jhall  be  due^  behind^  and  unpaid  in  the  Jaid  wife*s  life^  then  xhcrcnt 
^  the  faidyhufiandy  after  the  death  of  his  faidwifey  bis  executors'  and  watarrear. 
eulminijiratorsj  Jhall  have  an  a^ion  of  debt  for  the  faid  arrearages  *^J  ^^\i^ 
mgainjl  the  tenant  of  the  demefne  that  ought  to  have  paid  the  famcy  rcmwai 
bis  executors  or  adminijiratorsm  again  ar- 

Andalfo  the  faid  bufiandy  after  the  degth  of  his  faid  wife  y  may  ^^    ^^ 
dSftrain  for  the  faid  arrearages  in  like  manner  and  form  as  he  might  \^^^ 
have  done  if  his  wife  had  been  then  livingy  and  mate  avowry  upon  brought 
ibis  mattery  as  is  afore/aid^  dcU^^ 

'  J      J       "  the  heir  et 

t^ie  grantor,  who  wa»  the  tenant  of  the  land  charged,  for  all  the  arrears.     The  writ  was  awarded 
good,  and  he  had  his  judgment  by  reaTon  of  this  Itaiuce.     Bcndl.  263.  pi.  273.  Hill.  17  £lis* 

Sharp  v»  Ftoole.  Kclw.  BI4.  b.  pU  sS.  S.  G. And.  47.  pi.  120.  S.  C. Co.  Lilt. 

l5t.  b.  cites  3.  C.   ■         4  Rep.  51.  a.  in  Ocnei  's  Cafe,  citts  S.  C.  and  adds,  that  ft  ob]e£lioot 
were  made  againft  the  baron's  having  the  arrearages  before  the  coveture ;    ift.  Becaufe  by  the  com* 
man  law  the  executors,  &c.  of  ihe  feme  might  have  had  debt  for  the  arrears  before  the  coverture^ 
and  that  the  fUtute,  aa  appears  by  the  preamble,  provides  remedy,  when  the  executors,  &c.  of 
mm  to  whom  the  rent  was  due  cannot  have  or  come  by  the  faid  arrears,  &c.  fo  that  the  maifcrs  of 
the  tSi.  did  not  intend  to  give  remedy  where  remedy  was  at  common  law,  nor  change  the  remedy 
at  common  law  for  another,     adly.  That  this  branch  touching  baron  and  feme  gives  him  remedy 
for  the  arrets  due  in  the  'wife's  life,  fo  that  the  arrears  ought  to  incur  while  (he  was  a  wife,  and 
noc  before.     But  refolvtd  unauimouily,  that  by  the  iaid  branch  he  Hiall  have  the  arrears  incurre4 
in  the  life  of  his  wife.     And  this  cannot  extend  to  arrearages  during  the  coverture ;  for  the  com- 
IBon  law  gave  him  fuch  arrearages,  and  therefore  when  the  ftatute  gave  debt  to  him  for  th«  arrearta 
tiiis  muft  mean  fomething  further,  and  fliall  be  coniirued  of  arrears  due  before;  and  the  ftatute 
\rf  naming  her  (wife)  intended  only  to  defcribe  the  condition  oi  the  feme,  and  not  \f>  imply^  that 
the  irreara  (houl4  incur  ^ter  the  coverture. 

5,4,  Andlikeyifife  tt  is  further  enaSled  by  the  authority  af or  efaidyX,    545  3 
that  if  any  perfon  or  ferjons  who  now  has^  or  hereafter  fl)all  have  A.dcvifUm, 
0ny  rents  or  fee-farms  for  term  of  life  or  lives  of  any  other  perfon  or  \^^Ur^tle 
ferfonSy  and  the  faid  rent  or  fee-fa^  m  now  be y  or  hereafter  Jhall  be  HfeofCw^' 
due  and  behind^  and  unpaid  in  the  life  tf  fuch  perfon  or  perfonsy  for  ^j«^"».  *^ 
^bofe  life  or  lives  the  eflate  of  the  faia  rent  or  fee  farm  did  depend  \uideaUaji 
0r  continue;  and  after  the  faid  pirjen  or  perfons  do  dicy  then  he  unto  thereof  <# 
fvboni  the  faid  rent  and  fee-farm  was  due  in  form  afar  e f aid ^  his  ^-J^^J** 
gxecutors  and  adminiftrators^  Jhall  and  may  have  an  aSiicn  of  debt  ^uT^nfi^, 
againfi  the  tenant  in  demefncy  that  ought  to  have  paid  the  fame  Therra/ 
jphen  it  was  firji  ducy   bis  executors  and  adminijlrators ;    and  "^ '"  *?; 
0lfo  diflrain  for  the  fame  arrearages  upon  Juch  lands  and  tenc  vewl  ytaw 
mentSy  out  of  which  the  faid  rent  orfee^farms  were  iffuing  andpay-  in  tkelife^ 
t^k  i  it^fucb  like  manner  and  form  as  he  ought  or  mi^ht  have  done^  ^^  ^^ 

$ained,  J^c.  A>* 
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'^f^  ^ff^^  P^^fi^  ^^  p^rfonSy  iy  wbofe  Jtatb  the  af&nfaii  ^Ae  f«llr 
Mraintl  f Old  rents  and  fee  farms  was  determined  and  expired^  bad  hem  In 
L.  Jot  all  full  If e^  and  not  dead\  and  the  avowry  for  the  tak'u^  cf  the  fa 
At  arrears '  Hftrefs  to  he  made  in  manner  and  Term  afore faid. 

the  life-time  of  D.  The  queAlon  was,  if  £.  (hall  be  charged  for  all  the  arreara  hy  this  aft. 
lohred  and  adjudged,  that  the  renmnder-man  ia  charged  by  the  laft  part  of  tkta  claoie  of  die 
ftatute,  accordiag  to  the  exprcia  letter  thereof;  and  the  fcvcral  inditing  and  penning  of  the  fonnsr 
pan  concerning  diftrefs  given  to  the  executors,  and  of  this  branch,  flsewi  the  intent  of  the  makect 
to  make  a  diverfity  of  remedies  and  provifoes,  or  other  wife  they  would  have  afed  the  fame  words. 
And  in  this  cafe  all  the  land  was  charged  with  the  rent,  ana  the  heir  held  it  fo  charged*  and 
when  he  made  the  leafe  for  life,  remainder  over  in  fee  ;  the  remainder-man  was  cbargeablct  aa^ 
■aighi  have  been  diftrained  hy  the  common  law  for  the  arrears,  and  though  bv  the  ad  of  God 
(viz.)  bv  the  death  of  C.  the  tenant  for  life,  D.  was  difabled  to  diltrain  upon  him,  yet  that  im 
Ibpplica  by  the  laft  part  of  the  2d  branch,  which  gives  the  grantee  power  to  diftrain  as  if  tbe  ccftjf 
^e  vie  had  been  alive.  And  judgment  accordingly.'  5  Rep.  118.  a.  b.  Paich.  1  Jac  C.  ft* 
tdrich's  Cafe.— Co.  Lxtt.  i6a.  b.  cites  S.  C. 

Judgment  againjl  tenant  for  life  oj  a  rent'Charge^  and  a  moiety  of  the  rent  wtu  exUmded  ^  ak^k^ 
■nd  naore  rent  bemg  in  arrear,  A.  died;  and  the  queftion  was,  whether  the  temmt  kytUgk  mtgii 
iiflrain  after  the  death  of  A.  for  the  rent  due  in  A,*s  life- time  by  this  branch  of  the  ftatutc.  It  was 
argued,  that  tenant  by  elegit  was  fuch  a  one  as  was  in  for  the  life  of  another  within  tbta  ftatnte, 
«nd  therefore  might.  Newdigate  J.  thought  he  was  in  by  aA  of  the  party,  and  fo  within  the 
ftatttte.  But  Glyn  Ch.  J,  and  Warburton  held  the  diilreis  is  not  eood,  but  thai  he  might  Wve 
debt.  And  Glyn  faid,  that  this  dtilrefs  is  founded  upon  an  aS  of  parliament,  and  lint  all  pcs^ 
Ions  who  are  in  by  an  a6l  of  parliament  are  in  en  le  poft,  and  if  fo  he  cannot  diftrain.  And  ad> 
jadg^  accordingly.     2  Sid.  28,  99.  Mich.  1657.  and  pag.  6a.  Hill.  1657.  Pool  v.  Neel. 

A.  feifed  in  fee  granted  a  rent-charge  of  60 1.  per  annum  to  J.  S.  for  his  life  out  of  the  vw 
0f  T.  with  a  claufe  of  diftrefs  for  non-payment  within  so  days,  if  demanded.  J.  S.made  W. 
hia^xecutor,  and  died.  The  faid  W.  R.  diftrained  for  loac  1;  being  for  17  ycaia  rent  in  am 
in  tbe  life«tiroe  of  his  teftator.  It  was  infifled,  that  the  eXecutor  of  a  perfon  tot^kam  s  rent'dkmrgt 
noas  granted  for  his  own  life  was  not  within  this  ad,  which  ia  to  be  uiiderftood  of  tjJtLumia  of 
tenants  per  auter  vie  during  the  life  of  cefty  que  vie.  But  it  was  sefolwd)  that  tkiacafe  iawicira 
the  ftatttte.     t  Lutw.  1227.  Pafch.  8W.  3.  Hoolev.  Bell.     , 

2'  If  a  man  makes  a  leafe  for  life  or  lives,  or  a  ^gft  in  tatty  re- 
ferving  a  renty  tliis  is  a  rent-fervicc  within  this  ftatutc.  Co.  litu 
162.  b. 

3.  For  the  arrearages  of  a  nomine  posna^  and  for  relief  as  for 
aid  pur  faire  fits  chivaler,  or  pur  file  marier ;  this  ftatate  gives 
no  remedy  j  for,  for  the  arrearages  of  the  nomine  poen:e,  the 
grantee  bimfelf  may  have  an  a6lion  of  deht^  and  conftqutntly  bis  ex^ 
ectitors  or  adminiftrators  ;  and  yet  the  nomine  poense,  as  an  inci- 
dent to  the  rent,  fliall  defcend  to  the  heir.  For  relief  the  lord 
cannot  have  an  adtion  of  debt  but  d'ifirain  \  btit  his  epeeattors  by  the 
fommon  laivjhall  have  an  afbion  of  debt ;  for  it  is  no  rcnt^  but 
cafual  improvement  of  fer vices  for  the  faid  aids.  If  the  lord 
does  levy  them,  the  fon  and  daughter  refpe^vely  fball  have 
an  a£lion  of  debt  againft  the  executors  or  adminiftntors  of 
the  lord;,  and  if  they  have  nothings  then  againft  the  hdr; 
but  this  is  by  the  ftatute  of  W.  i.  Note^  that  ail  m^atgrtf 
eur ear  ages  of  rents  ilTuing  out  of  a  freehold  or  inheritance}  who* 
ther  they  be  in  uutney^  or  a^Hy  or  cattky  ftfwiy  puffery  immtty 
viHualyfpurSy  gloves  ^  eir  any  ether  profit  to  be  delivefed  or  yiekledt 
and  whether  (hey  be  oftntsal  or  every  2y  3^  «r  4  yearly  or  the  like^ 
f   C4^  1  ^  '^^hin  tliis  ftatute«     But  nvorhodaysy  or  any  corporal  fervcty  or 

the  like,  are  not  within  this  ftatute.     Co.  Litt.  162.  b. 
4  Ktx»»  49.        4*  A.  made  a  leafe  for  life  rendering,  rent.  The  rent  vfof  mrrtaTm 
^v  Cafe.    "^^  ^^^^    ^^  ^^  *  <jucftion4  whether  thjc  cKiPcuSort  might  diftralot 
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^Kavedeb^jinafinnclxasthewordsof  the  ftatutelcemto-mean  thtt^e 
only  rents  in  grofsi  &€•  in  fee,  fee^tail^  and  for  life,  and  not  to  J^^e* 
exiv*nd  to  rents  incident  to  revcrfions ;  and  fays,  that  it  feems  executor* 
by  la  H.  6.  and  ^^  H.  6,  fol.  39.    The  aftion  of  debt  by  the  ^wnns  dm 
commonl  aw  lay  ror  rent  rcfervcd  upon  leafe  for  life,  after  the  ^^^J 
death  of  the  lefibr,  for  the  executors  or  adminiftrators ;  and  life  could 
ieveral  thought  that  this  cafe  fhall  be  intended  within  the  pur-  not  have 
▼lew  of  this  ftatute.     D,  375.  b.  pi.  20.  Pafch.  23  Eliz,  Anon,    ^^^^'^ 

tihe  efbte  for  life  determined  the  adioa  was  maintainable,  cites  9  H.  &  43.  14  H.  6*  16.  19  H*^ 
43.  3t  £lu*  3.  tit*  Debt,  F.  N.  fi.  la a.  (C}  accordingly, 

5.  A  grant  of  [a  rent]  charge  to  G.  ^wfi^  /^>  with  a  claufe  Ow.  117* 
of  diftrels,  then  the  grantor  mack  a  leafe  of  the  lands  to  W.  S  for  J[>*  ^ 
y^ttrs^  and  afterwards  granted  the  revetjion  to  jR.  £».  for  life  5  the  Lauibert  «b 
rjntwa/  inarrear^  G.  B»  diedy  the  term  for  years  expired^  and  the  Auftai. 
4xeeutors  of  G.  B.  diftrainedfor  the  rent,  arrears  of  rent  due  in  ^*  ^-  ^ 


bis  life-time;  and  adjudged,  that  the  diftrefs  was  well  taken  divided,* 
upon  the  ftatute  23  H,  8.  cap.  37.  becaufe  the  rent  did  not  iiTue  viz.  Gawd^ 
out  of  the  term  but  out  of  the  freehold.  3  Nelf.  a*  113.  pi.  9.  J^^  \j^ 
dtes  Owen  117.  Lambert  v.  Auften.  diAreii  wai 

well  takes 
upon  the  ibtote  of  37  H.  %•  ctp.  37.  for  the  reafon  here  mentioned  ;  but  by  Popham  and  Clench 

contra;  for  thp  termor  ought  to  pay  it,  brcaufe  he  take*  the  profiu  of  the  land. Cro. E. 

93t.  pi.  it.  Trin.  36£Hs.  B.  R.  S.  €•  and  she  Court  divided,  and  Gawdy  and  Fenner  held,  that 
the  tenant  of  the  freehold  it  only  to  be  chargrd  ;  for  an  ailKfe  lies  only  againft  him,  and  he  ia  the 
party  that  is  to  attorn ;  and  the  IciTee  for  years  is  oaly  chargeable  for  his  cattle  being  upon  the 
land,  as  a  (Uanger  (hall  be  in  that  cafe;  and  the  intent  of  the  ftatute  was  only  to  gire  remedy 
egainOt'him  who  was  chargeable  in  the  life  of  the  teftator ;  and  Fenner  faid,  if  leflce  for  life  griance 
a  rent-charget  and  then  makes  a  leafe  for  years  and  dies,  debt  lies  for  this  rent  againft  the  exe» 
cuiQrs  of  the  tenant  for  life,  and  not  again/i  the  tenant  for  years,  for  he  is  not  the  party  charge* 
•b!e»  and  in  thia  cafe,  if  no  feifin  was  had,  there  is  n9  remedy ;  for  tenant  for  years  cannot  give 
feifin,  and  a  relenfe  of  this  rent  mud  be  to  the  tenant  for  life,  and  not  to  the  tenant  for  yeafi^ 
Clench  and  Popham  contra,  tb^t  the  tenant  for  years  is  only  chargeable  in  debt  for  the  rent  in* 
curred  during  the  years,  and  not  the  tenant  of  the  freehold,  and  both  are  chargeable,  cite  «ath 
en  aflife,  and  the  other  with  a  diftrefs  during  the  eftate;  then  it  is  to  be  confidered  in  this  cile 
who  ia  chargeable  by  the  intent  of  the  ftatute  ;  if  tenant  per  auter  me  grants  a  reni^  andcefly^mt 
viedifSf  tbt  grantee  of  tht  rent  diej^  the  executors  of  the  grantee  have  no  remedy  by  the  iUtnte} 
for  the  ftatute  giving  the  diftrefs  intends  the  party  that  properly  and  ufuaily  is  to  be  diftrained* 
which  is  the  termor  m  poffeflion,  and  thofe  that  come  in  privity  under  him  ;  outfo  is  not  be  in  the 
reverfion ;  and  therefore  in  this  cafe  the  executors  cannot  diftrain,  but  only  have  an  aAion  cjf 
t^ebc,  and  the  ftatute  gives  the  diftrefs  upon  the  tenant  in  dcmefne  which  is  chargeable  imiscdiatcly, 
and  not  on  him  in  the  reverfion,  except  his  cattle  come  upon  the  land  by  efcape.  Fconcr,  if 
tenant  in  uil  grant  a  rent-charge,  and  then  makes  a  leafe  for  yean  according  to  the  ftatute,  and 
dies,  the  tflue  iHall  hold  it  difcharged,  and  the  grantee  ftiall  not  diftrain  dufipg  the  term.  Quod 
Gawdy  cofice4u,  ic  adjornatuj:. 

'  tf.  A  reverfioncr  in  fee  on  an  eftate  for  life  devfeda  rent  of  ^L 
fir  annum  to  J.  S.fbr  life.  J.  S.  made  his  executors  and  died  1 
the  executors  diftrainedj  and  avowed  for  that  rent :  he  ought  to 
aver  that  the  land  remains  in  the  feiiin  of  the  tenant  that  ought 
to  pay  it,  or  in  the  hands  of  fome  other  that  claims  by  him  by 
purchafe  or  defcent  according  to  the  ftatute  of  32  //.  8.  37,  Cro, 
E.  547-  Hill.  39  EUz,  C.  B.  Myles  v.  Willoughby. 

7.  A.  felted  in  fee  granted  t  rent  to  B.  and  his  heirs  for  the  life  Gavren  r, 

of  J.  S ^B.  by  will  devifed  it  to  C,    The  rent  is  arrear.     J,  S.  ^^^^^ 

ffff.    C»  diftraincd,    The  Court  inclined,  that  by  this  ftatute,  g^^  p^  ^ 

'  •  one 


*  •  • 

3  Hill.  4  one  that  lias  a  rent  ptir  auter  vie  may  after  the  dtatli  of  ceftf 
Suhe  i^.  ^"^  ^*^  diftrain  for  the  rent  mcurred  in  the  life  of  ccfty  que  vic^ 
ftico  agreed  ^  ^he  land  be  in  the  poflefiion  of  any  perfon  that  was  charge 
that  ^  4if-  able  with  the  rent  in  the  life  of  cefty  que  vie ;  but  whether  C. 
WM  mai^'  was  well  intitled  to  the  rent  was  a  doubt  which  depended  upon 
uinabicby  2  points.  I  ft.  If  by  the  common  law  fuch  rent  was  devifable^ 
[  547  3  ^^^  ^^  Court  agreed,  that  it  was  not.  idly.  If  it  be  devKable 
^ftatute;  by  the  ftatute  32  &  34  H.  8.  and  Gawdy  andFenner  held  it  was, 
c£te  in  the  t^o^g*^  ^^  ^c  only  a  franktement  defcendible ;  but  Popham.  c 
TCntii  de-  contra.  All  agreed  that  no  general  occupant  could  be  of  it  ^  and 
•^j?«*l»  if  it  was  devifable  by  the  cuftom,  that  the  dcvife  if ould  ^event 
rent  wm      ^^^  occupancy*    Mo.  625.  pL  858.  Mich,  42  &  43  Eliz.  Gama 

4ue  before;  V.  RautCS. 

•nd  it  ia 

within  the  ifitent  of  the  fiitiite»  ahhough  it  was  not  for  bis  ovm  or  tnothep't  life,  hat  qaiA«  §eCm 

8.  A  rent^charge  was  granUd  to  the  defendant's  teftafior^ 

40  years  with  a  claufi  of  diftre{s  in  the  deed,  Aat  tie  grafitue  mad 

hir  heirs  night  dijlrain  for  the  rent  during  the  term.    In  repletin 

the  defendant,  as  executor,  avowed  for  this  rent.  It  was  held  that 

the  executor  (hall  have  the  rent,  and  diftrain  for  it,  and  not  the 

heir.  Cro.  644.  pi.  50.  Mich.  40&41  Eliz..  B'.R.  Darrelv.Wilfimp 

Bta  Hoh         9*  The  hrd  of  a  copyhold  manors  where  copyholders  are  for 

Aid,  that     life,  grants  rent-^harge  out  of  all  the  manor  \  one  copyhokkr  efAeatr^ 

^HetitL  ^^  lord  grants  that  again  hy  copy  \  the  queftion  was,  if  the  graaim 

fmi^reitt  '  rf'the  copyhold  fhaU  hold  it  charged  or  not ;  and  by  the  whole  Coozt 

iffttiDg  otK    but  Fenner  he  fhall  not  hold  it  charged,  becaufe  he  comes  im 

^M^^^but  P^^^ff^f^^  ^^  gf'^^^i  that  is,  by  the  cuftom;  the  fame  law  of  ft»» 

Eyre' J.       tutes,  recognizauccs,  or  dowers ;  but  the  loth  of  £liz«  Dyer 

doubted  of  ^^o.  by  the  whole  Court,  that  he  fhall  hold  it  charged  \  but 

^  SILd^'  ^^^  ^^^  ^^^^  ^^'^^^^  ^^^  **^  *^  *  ^^^  '^  C.  B.  between  Swaine 

OoNBL'a  AND  Becket,  which  fee  Trin.  5  Jac.    But  to  Coke  J.  it  feemed 

Cafe,  and  that  if  a  copybolder  be  of  20  acresy  and  the  lord  grants  rent  out  ofth^ 

ib^^aqmt.  ^^  ^^^^  '^  ^^  tenure  and  occupation  of  ihefaid  copybolder  (and 

lent  U  not  names  him)  there  if  this  copyhold  efcheatj  andie granted  again^  the 

wkbin  the  copy  holder  fhall  hold  it  charged,  for  this  is  now  charged  b]rex« 

At  vlS!  P'"^^^  words.    Brownl.  208.  Sammcr  v.  Force. 

«ap.37.  and  therefore  an  executor  cannot  bring  an  a^ioo  of  ^ebt  for  the  arrean.  Carth.  9iv9i« 
liich.  a  W.  &  M.  B.  R.  in  the  Cafe  of  Shutdcwonh  v.  Gamctt. 

10.  In  debt  by  an  executor  for  the  arrears  of  a  rent-charge 
upon  the  fbitute  of  32  H.  8.  the  plaintiff  declares ^  tbnt  the  dtm 
fendant  in  the  life  of  the  teftator  dsd  enter  into  the  land,  out  of 
which  the  rent  was  ifTuing,  and  occupied  it,  and  took  the  prists 
thereof  hy  the  fpace  of  5  years,  and  demands  the  arrears  of  die 
rent  for  that  time ;  and  after  a  verdid  for  the  plaintiff^  it 
moved  that  the  oElion  Hoill  not  lie  for  the  arrears  agedft/l  the 
for  the  fhitute  gives  it  againft  the  tenant  of  the  luid;  to  which 
Hale  anfwered,  that  at  the  common  law  the  aAion  hj  a^axnfl 
him  that  took  the  profits  of  the  land;  and  againfl  thp  h3Hf**7p4 
that  was  feifed  mjright  of  his  wife.   C  4.  /ol*  49.     adly.  That 

ibii 
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tlbSs  aCUon  is  given  in  lien  of  a  diftrefsi  and  the  beafts  of  the 
t>ccupiers  were  chargeable  to  the  diftrefs.  3dly.  That  it  would 
t>e  convenient  [inconvenient]  that  the  plaintiff  ihould  be  com* 
pelled  to  inquire  out  in  whom  the  eilate  was  of  right;  but  judg* 
ment  was  flayed,  and  Roll  doubted  of  the  cafe }  but  inclined 
againft  the  plaintiff.  All.  62*  Pafch.  24  Car.  B.  R.  Dunfh  v. 
Smith. 

*  1 1»  Lerfe  to  the  plaintiff  for  years,  habendum  de  anno  in  annum 
fuam£u  ambabus  pariibus  piacuerit^  to  begin  thei^th  of  March  ^  pay^ 
ing  for  the  fame  20/.  yearly ^  by  equal  portions,  at  Michaelmas 
mid  JLaif'day  \  the  rent  was  behind  at  Michaelmas^  and  A*  died  in 
January  following^  having  made  the  plaintiff  his  wife,  his  enecu^' 
trikp  and  fhe  difirained /or  the  lol.  rent  due  at  Michaelmas  to  the 
the  teftator,  the  cattle  of  the  defendant  the  i  ph  of  April  following^ 
tc  6^Bcc.  Upon  this  fpecial  verdiAj  whether  it  was  for  2  years 
certain,  according  to  3  Cro.  775.  (which  they  agreed  to  be  good 
law)  or  not,  the  Court  did  not  determine;  but  they  agreed,  1 

that  if  the  parties  in  fuch  a  leafe  do  begin  the  year,  the  will  [  54S  1 
cannot  be  determined  till  the  end  of  the  year,  as  3  Cro.  775* 
and  Q^Br.  Leaie  53.  and  in  this  cafe,  though  A.  died  in  Ja- 
nuary, and  the  death  of  one  of  the  parties  determines  the  wiil^ 
yet  here  the  defendant  was  to  hold  the  land  till  the  25th  of 
March,  and  the  half  year's  rent  at  Michaelmas  belonged  to  the 
plauntiff  as  executrix,  and  the  half  year's  rent,  which  became 
due  the  25th  day  of  March  following  did  belong  to  the  heir, 
vrith  the  reveriion  ;  but  in  this  cafe  the  plaintiff  had  judgment ; 
for  though  the  defendant  had  a  right  to  the  rent  due  at  Mi- 
chaelmas, yet  fhe  could  not  di/lrain  for  it  after  the  2^th  ofMarchp 
becaufe  the  former  leafe  at  will  made  by  the  teftator  was  then 
determined.  Holt's  Rep.  417.  Mich.  5  Annx.  Crockerell  v« 
OwcrcU. 

12.  A.  was  tenant  in  tail  fubje&  to  a  rent-charge  for  life  of 
B.  who  died,  the  rent  being  arrear ;  the  queftion  was,  how  far 
Uie  iffue  in  tail  (hould  be  liable  for  the  arrears  incurred  in  the 
life  of  his  anceftcMr.  Lord  C,  Cowper  was  of  opinion,  that  the 
^btute  32  //.  8.  37.  only  provided  what  was  juft  and  equitable, 
that  he  who  fhould  have  paid  fliould  ftill  be  liable  to  an  action 
of  debt,  or  diftrefs  of  the  executor  or  adminiftrator  of  the  grantee 
of  the  rent -charge ;  and  fo  againft  any  claiming  under  him,  by 
purchafe,  gift,  or  defcent ;  but  extends  not  to  the  ijfue  in  tail  who 
claims  not  under,  hut  paramount.  That  the  tenant  ought  to  have 
paid  the  rent ;  that  it  is  true,  whilft  the  rent-charge  was  con- 
tinuing, the  iffue  in  tail  was  liable  to  be  diftraincd  for  the  whole 
arrear,  which  was  incurred  in  the  life-time  of  bis  anceftor ;  but 
that  was  fummum  jus,  and  the  new  remedy  given  by  the  ftatute 
does  not  carry  it  fo  far ;  had  this  cafe  been  within  the  ftatute, 
yet  the  plaintiff's  remedy  was  at  law,  and  not  to  be  aided  in 
equity,  or  the  remedy  altered  or  changed  from  a  diftrefs  to  a  re- 
ceiver or  pofleflion,  2  Vern.  612,  613.  pi.  550.  Trin.  1708. 
XiOrd  Faix^x  v.  Lord  Derby, . 

13.  SAnn. 


^4^  Sent; 

tj.  S  Ann.  tap.  14.  8.  4.  EnaOs,  That  sf  ^dtf  i^  kntfii  JSt 
any  per/on,  having  rent  due  upon  any  lenfe  for  ttfe^  ib  mfljp  ea^ 
offion  of  dAt  for  Juctt  arrears^  as  upon  a  leafe  for  years. 

(T.  b)     Dijlrefs.     By  whom. 

A.  fdfed  in  t*  1^  ^  "^^^  ^^  land  for  yearsy  and  grants  all  the  term  rmiering 
Ice  of  ccr-         -^  r^/2/^  hc  cazmot  diftrain.     Br,  Dette^  pU  39.  cites  45  £• 

tain  lands.      ^     Q 

uB.for  QQyairsin  ctmfideraiin  oj^ool.  and  if.  rt-Jtmifes  tki  vMe  term  to  Aa  renimmg  toil  tod 
fer  Mnn,  (the  inunt  of  the  bargain  being  to  fecurc  an  annuity  of  aoL  to  B.  which  hc  pmclnfai 
with  the  300  h}  then  A.  died,  and  the  defendant  entered  uponrthofe  r&^emifcd  lands,  at  ^ftcriMA 
i§  her  fan.  In  this  cafe  it  was  agreed,  ifL  That  when  a  termor  al&gna  his  whole  Kcmi,  inwViin^ 
lent,  although  hc  cannot  diftrain,  becanfe  he  has  no  reverfioa  in  him,  yet  he  msy  nasoMiaA 
oSaxuk  of  debt  againil  the  leflee  upon  this  conuadt  Freem.  Rep.  siS.  pL  a«6.  Mick,  li^ 
noyd  V.  Langfield.  cites  S.  C.^and  a  Cro.  487.  and  Moor.  126. 

2.  If  a  rent  be  granted  to  2  and  to  their  heirs  out  ef  an  acre  cflasii^ 

and  that  it  fhall  be  lawful^  one  of  them  and  his  heirs  to  diftrmn 

*    for  this  in  the  fame  acre  \  this  is  a  rent-feck ;  for  inafinuch  a^ 

they  ftand  jointly  feifed  of  one  intire  rent,  it  cannot  be  as  to 

the  one  rent-feck,  and  as  to  the  other  a  rent-charge ;  and  this 

diftrefs  is  as  an  appurtenant  to  the  rent,  and  therefore,  if  he 

which  has  the  rent  dies,  the  yi/rvmr  fhaU  diftnun,  and  MhA 

grant  over  the  term  to  another,  he  fhaU  diftrsdn  for  this.    Ca 

Litt.  147. 

Burwell  v.        3.  ^.  houfid  in aftatute^merchant^  grants  a  rent'<harge  t9  B.  ont 

C*Cro.i;. '  ^^  ^^^  lands ;  the  conufee  extends  the  lands,  and  leries  his  debc^ 

597-  p^  '9*  cofts  and  damages,  and  grantee  £ftrained  for  his  rent,  &  per  tot, 

[    549  ]  Cur.  held  good ;    for  he  cannot  have  fcire  facias,  but  the  co- 

^ch.  16     nufor  or  his  ajQignee  of  the  land  only  may  \  and  in  rejdevin  or 

n^^Nffi,  other  aftion  for  taking  the  diftrefs,  this  fhall  be  put  in  iflbe,  if 

Ac. the  conufee  had  levied  the  debt,  &c.  and  if  found  fb,  then  the 

Mar.  la^  diftrefs  fhall  be  held  laijrful,  otherwife  econtra,  Jo,  456,  pL  u 
Mx^%    Trin.  t6  Car.  B.  R.  Harwell  v.  BurweU. 

Car.  Adjor- 

ntur.  Ibid.  159.  pi  i30>  Hill.  17  Car.  S.  C.  argued.  Ibid.  to?,  pi.  S47.  SLC*  aad  j 

lor  the  avowaou 


(U.  b)     Diftrefs.    In  ivbat  Land. 

!•  f\P  common  right  a  man  cannot  diffarain  for  rent,  but  it 
^^  the  land  out  0"  Huhich  the  rent  is  ifuing\  but  if  the  tenant 
grants  to  me  that  if  I  am  not  paid  the  rent,  chat  I  may  difbain 
in  other  land,  this  is  good ;  per  tot.  Cur.  and  there  it  is  no  neir 
rent.     Rent  pi.  i.  cites  9  H.  6.  9. 

2.  If  a  man  grants  a  rent  out  ^3  acres,  and  grants  further  that 
if  the  rent  be  behind,  that  he  fhall  diftrain  for  the  rent  in  one 
of  the  acres  i  thb  is  a  rent-fed  for  the  wh$le,andyelbc^fiuilldjfiraiM 
for  this  in  the  3^  acre.     Co.  Litt.  147.  b. 

3.1f 


<9.  If  a  man  be  feifed  of  2  acres  of  land  in  2  ieveral  coQades^ 
dud  makes  a  icafi  o£  bbth  o£  them,  referving  2S.  rent,  in  this 
caie,  though  feveral  liveries  be  made  at  feveral  times,  yet  it  is 
bot  an  intire  rent,  in  refpe^  of  the  neceffity  of  the  cafe,  and  he 
IhaU  difhrmn  in  one  county  for  the  ivbole,  and  make  cme  avowry  for 
the  whole ;  hti  he  ihall  hscvejevera/  q[Ji%es  in  confinio  comitatus^ 
and  in  either  county  (hall  make  his  plaint  of  the  whole  rent» 
but  there  ihall  be  but  one  patent  to  the  juftices.  Co.  litt* 
153.  b. 

4.  Leafe  for  years  of  land  in  poffe/J!on,  and  other  land  in  rever^^ 
Jum  rendering  rent ;  the  rent  iffiies  intirely  out  of  both,  and  be- 
fore the  reverfion  falls  into  pofTefiion,  a  diftrefs  may  be  taken 
upon  the  other  land  in  pofleffion  for  all  the  rent,    Jenk.  254. 

3.  A.  wasfeifed  of*^  pttrts  of  a  manor y  and  B.  of  the  ^h  part.  Lc  86.  p^ 
A.  granted  a  rent-charge  to  J.  S.  and  then  A.  fold  his  3  parts,  ^^^'^^^ 
and  B.  his  4th  part  to  C,    Then  C.  demifed  a  4th  part  to  W.R.  c.  *.  s.  a 
but  whether  it  was  the  very  4th  part  which  was  B.*s,  or  a  4th  bynime«£ 
part  generally,  was  not  agreed  5  but  if  it  was  the  very  4th  part  f/^^*** 
ofB.  then  W.R.  was  not  liable  to  a  diftrefs  for  it;  other  wife  Hatcher  a 
if  it  was  a  4th  part  generally.     But  afterwards  it  being  alledgcd  a^d  fay*, 
by  W.  R.  that  it  was  eandem  quartam  partem,  which  was  dc-  noVwasTot 
flaifedto  him,  it  was  held  by  all,  that  it  fliall  be  difcharged,  be-i  fo  confoii- 
caufe  k  was  never  charged,  though  once  he  might  have  dif-  *^*?*^.'*?*' 
trained  in  all  the  manor,  for  then  there  was  no  4th  part,  for  all  JhUunity'of 
was  alike  in  the  hands  of  C.  but  now  when  the  4th  part  is  in  the  poOeffion, 
hands  of  a  ftranger,  it  is  no  reafon  that  it  fhall  be  charged.  ^"'  thaixim 
Goldib.  62.  pi.  2.  Trin.  29  Eliz.  Govcrftone  v.  —  mi^wem 

enough  iia* 
^  out  eandem  quartam  pattern,  and  grant  it,  and  the  grantee  (hall  hold  the  fame  difcharged  as 
the  faid  C  held  it,  and  the  beafis  of  the  iaid  W.  &•  fiuU  ooi  be  di&raixicd;  and  fojudgmcDt  WM 
l^vea  agaioil  the  avowant. 


(W.  b)     Diftrefs.     At  what  Time.  I  S5o  ] 

I.  TF  one  makes  a  leafe  for  21  years^  and  a  year  after  grants  the 
^  reverfson  retidering  renty  he  cannot  dlftrain  for  fuch  rent 
tUl  after  the  term  ended*  Per  Moile ;  but  Danby  and  Needham 
faid,  that  if  the  beafts  of  the  grantor  come  upon  the  landi  he 
may  after  diffa*^  them  \  but  Moile  faid  no.  He  has  nothing 
to  do  in  the  land  during  the  term ;  but  perhaps  if  the  grantor 
had  payed  him  the  rent  once,  then  if  it  be  behind  after,  he  fhall 
have  sUSfe^  &c.  but  if  the  term  continues  20  years  after  my 
grant,  &c.  after  the  term  determined,  he,  may  diftrain  for  all 
the  arrearages.     10  £.  4.  4.  pi.  6. 

2.  Grantee  for  life  of  a  rent  takes  a  leafe  fir  5  years  of  the  land  ; 
the  5  years  expire ;  he  cannot  afterwards  diftrain  for  the  rent 
hicurred  during  the  5  years.  Cro.  E.  861.  Mich.  43  Sc  44 
£liz.  C  B.  Johnfon  v.  Barlj.  . 

3.  Leafe 


Holt's  Rep.  3^  Leafe  to  hold  from  year  to  year$  aild  Cocia  fi  btig  bthiA 
ai^Mod?*  parties  plcafc ;  leffec  entered  upon  a  third  year,  the  rent  of  the 
S03.  s.  C.  2d  year  not  paid.  Held  that  the  ^d  year  is  not  in  nature  of 
accord-  a  diftin£t  intereft,  becaufe  it  arifes  n-om  the  fame  executory  ooit- 
^^^^*  tmdl ;  and  therefore  the  leiTor  may  diftrain  the  '^i  year  fird^ 

rent  of  the  2d*     2  Salk.  414,  Hill.  7  Ann*   B.  &•  L^g  v. 

Strudwick. 

S*Uiirire    ^"fi  ^^y  ^iff^^fi^  ^iff  ^  live$%  term  of  years  at  witf,  or  otberwifif 

by  an  aa  of  ej  any  mtffuages^  lands^  or  temmekts^  upon  the  demfe  whereof  ea^ 

**  ^'f*  "'^  r^^tt  are  orjhall  be  referved  or  made  payable^  Jhall frmmdmlemfy  mr 

et^di^V   clande/linely  convey  or  carry  oS  orfromfuch  demiftd premiffesj  his 

goods  or  chattels,  with  intent  to  prevent  the  landlord  or  kjor 

from  dtjiraining  the  fame  for  arrears  of  fuch  rent  fo  refervoi  as 

aforefaid,  itjball  and  may  be  lawful  tOy  and  for  fuch  leffir  or  lani» 

lordf  er  any  perfon  or  perfons  by  him  for  that  purpofe  lawfully  im^ 

'    power edy  within  the  [pace  of  5  days  next  enfuing  fuch  eonveyit^ 

away  or  carrying  off  fuch  goods  or  chattels  as  aforefaid^  to  take  and 

feije  fuch  goods  and  chattels  wherever  the  fame  Jhall  befoundy  asm 

dijlrefsfor  the  {aid  arrears  of  fuch  rent,  and  the  fame  tofeUy  or 

otherwtfe  difpofe  of  in  fuch  manner  as  if  the  faid  goods  and  chattels 

had  aSually  been  diflrained  by  fuch  le£or  or  landkrd^  in  and  tfan 

fuch  demifed  premijfes  for  fuch  arrears  of  rent. 

S.  3*  Provided  never tbelefsy  ^at  nothing  in  this  aO  contained 
JIfall  extend^  or  be  conjlrued  to  extend^  to  impower  fnch  lejfor  or 
landlord  to  take  orfelfe  any  goods  or  chattels^  as  a  cUflrefsfor  arreetrs 
ofrent^  which  Jhall  be  fold  bona  fide^  and  for  a  valuableeanfideratiom^ 
oefore  fuch  feifure  made^  any  thing  herein  contained  to  the  contrary 
notwitbjlanding. 

S»  5.  ^nd  it  is  further  ena£led%  That  all  dijlrejfes  her  Ay  im^ 
pswered  to  be.  made,  as  afonfaidj  Jhall  be  liable  to  J'ucb  falesy  and 
in  fuch  manner y  and  the  monies  artjing  byfuchfales  to  be  di/iributei 
in  like  manner,  as  by  an  eB  made  in  the  Td  year  of  the  reign  rf 
their  late  majefiies  King  William  and  ^ueen  Mary,  intitUdy  An 
Ad  for  enabling  the  Sale  of  Goods  diftrained  for  Rent,  m 
cafe  the  Rent  be  not  paid  in  reafonable  Time>  is  in  thai  kdmlf 
directed  and  appointed^ 

S.  %.  Provided  that  this  Aa  Jhall  not  prgndke  the  trown,  to 
reeover  and  feiJe  debts,  fines,  and  forfeitures^  due  and  euefweraUo 
to  the  crown. 

f  55»  1  (X.  b)     Diftrefs.    How  to  be  made,  and^  wbai 
TSt^  to  be  done. 


u  TF  a  landlord  comes  into  a  houfe^  and  ieifes  on  fame  gooir 

'*'  as  a  diftrefs)  in  name  of  all  the  goods  in  the  houf<^  that 

will  be  a  good  feifure  of  all ;  but  he  muft  remove  them  m  ccave* 

nient  time  at  common  law ;  and  now  lince  the  fiatute  of  W.  A 

M.  immediately,  except  it  be  hay  or  corn.    And  becanfe  in  the 

pfmczp^ 


^ne!t>a!  cafe  the  feifure  ynsf  of  iarrdr  of  her,  thcmgli  not  eafily 
temo^eaU^,  if  at  all,  without  damage,  and  on  a  Monday,  and 
tio  removal  till  Wednefday,  when  another  took  them  by  reple- 
vin, in  which  the  leflee  and  not  the  diftrainant  was  made  de- 
fendant} andbefides,  the  landlord  quitted  poffejfm  the  two  in^ 
tervening  nights,  and  had  not  the  poflfeflion  at  the  time  of  the 
taking  by  virtue  of  the  replevin,  without' which  there  could  be  •T|,jgig,i. 
no  refcous,  the  plaintiff  was  non-fuited.    In  this  cafe  it  appeared  tered  by  the 
that  atie  diftrainant  drew  beer  out  of  one  ofthebarrelsy  which  made  ^t«t«  »» 
him  a  ^trejpaj^  ab  initio^  as  to  that  barrel  only.    Per  Holt  Ch.  f^'  ^ J^- 
J.  <f])fod«  2i5«  Trin.  3  Ann.  B.  R.  Dod  v.  Monger.  iceat(Y.b) 

2.  1 1  Geo.  2.  cap^  «9-  /  lo  Enafts  that  itjhall  be  lawful  for 
ahy  perfon  f awfully  taking  any  dijirefs  for  renty  to  impound  orfe-^ 
cure  the  diftrefs  on  fuch  part  of  the  premijfes  chargeable  with  the 
f'entf  a$  Jball  be  mift  convenient^  and  to  appraifcj  fellf  and  difpofe 
eftbefame^  upon  the  pretn'jfesj  as  any  perjon  may  now  do  offthepre^ 
fnijfes  by  virtue  ofi  fFilU  V  Mar.  Stat.  I.  cap.  5.  or  of  j^  Gef^  2* 
cap.  28.  And  it  Jball  be  lawfulfor  any  perjon  to  come,  and  go  to 
4ind  from  fuch  part  of  the  premijfes,  to  view,  appraife,  and  buy^ 
enidalfoto  carry  off  the  fame^  on  acount  of  the  pur  chafer  i  and  if 
tmy  pound-breach,  or  refcous  be  made  of  goods  dijlraimdfor  rent 
ftcured  by  virtue  of  this  a£l%  the  perfon  aggrieved  Jhall  have  IH^  re^ 
inedy,  as  in  cafes  of  Pomnd^breacb,  or  refcous,  by  the  faidjiatute* 

(Y.  b)     Diftrefs.     Difficulties^    in  making  Dif- 

treffes,  removed. 

m 

I.  II  Geo.  2. 19.  T7NACTS  that  wiere  any  difirek  Jhall  bt 
^*  '9*  P^  made  for  any  kind  ofrentjtiftly  due,  and 

4tny  irregularity  or  unlawful  ^St  Jhall  be  afterwards  done  by  the  par» 
ty  eUfiraining,  or  by  his  agent,  the  dijiref  itfelf  Jhall  not  be  deemed 
unlawful,  nor  the  party  making  it  be  deemed  a  trefpaffer  ab  initio  % 
hut  the  party  aggrieved  by  fuch  unlawful  a£l  or  irregularity,  Jhall  or 
may  recover  fial  fatisfa&ion  for  the  fpecial  damage  he  Jhall  have  fuf- 
tained  thereby,  and  no  more,  in  an  et^ion  of  trefpafs,  or-  on  the 
^afe,  at  the  eleSiion  of  the  plaintiff.  Provided  always,  that  where 
t»e  plaintiff  Jhall  recover  in  fuch  a^on,  he  Jball  be  paid  his  fuUcoft? 
of  hut,  and  have  all  the  like  remedies  for  the  fame,  as  in  other  cafes 
^  coils. 

S.  20.  Provided  nevertheiefs,  that  no  tenant  or  lejfee  Jhall  recover 
in  any  aSlionfor  any  fuch  unlawful  aSl  or  irregularity^  as  aforefaid', 
j/*tendcr  of  amends  hath,  been  made  by  the  party  diflraining,  or  his 
agent,  before  fuch  aSlion  brought. 

S.21.  In  anions  againji  perfons  intitledto  rentt  orfervicesofany 
kind,  or  their  bailiff  or  receiver,  or  other  perfon  or  perfons  relating  to 
any  en  try  ^  by  virtue  of  this  aSl,  or  otberwife,  upon  the  premiffes  charge^ 
able  with  fuch  rents  orfervices,  or  to  any  dijlrefs  or  feifure,  faU,  or 
dif^falofany  goods  or  chattels  thfreupon,  tt  Jball  and  may  be  lawfid  [  SS^  - 
io  and  for  the  defendant  in  fuch  aSfions,  to  plead  the  general  iffui^ 
and  give  the  fpecial  matter  tn  evidence,  am  law  or  ufage  to  the  con^ 
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tmry  mhmtbftandingy  and  in  tajt  thi  flaintifin  fkch  i:A«r/Mf 

become  nonfuity  iifcontlnue  his  aUtoriy  or  have  judgment  agalnft  lim^ 
the  defendant  Jhall  recover  double  cofts  offuit. 

(Z.  b)     Frauds  to  prevent  Diftrcffcs  for  Rent 
remedied^  and  Aiders  punijloed. 

I.  II  (7/0.2.  T7NACTS  that  tenanis  fraudulently  cMViju^ 
19.  5.  3.  JP^  away  their  goods  and  chattels  offtbefrcnd/^s^ 
to  prevent  the  landlords  di/iraining^  and  all  and  every  petiin  mft^ 
ing  therein^  or  in  concealing  the  fami^  Jhall  forfeit  to  toe  Idnamrd 
double  the  value  ef  fuch  goodsy  to  be  recovered  by  allien  rfdobty  in 
which  no  effoign^  prete^iony  wager  of  law  Jhall  be  allowed^  nor  mors 
than  one  imparlance. 

S.  4.  Provided  if  fuch  goods  exceed  not  the  value  of  y^Lfucb 
hndlordy  his  bailiffy  fervan  y  or  agenty  may  make  complaint  im 
writing  to  2ju/iices  of  peace. 

S»  5,  6*.  But  appeal  may  be  to  the  ^tarter  Seffions*  And  am  ap^ 
pellant  entering  into  a  recognizance  with  2  fureties,  in  double  the 
fitm  ordered  by  the  twoju/lices  of  peace  to  bepaidy  the  order  eftht  Z 
juftices  of  peace  Jhall  not  be  executed  in  the  mean  time. 

S*  7.  And  where  any  goods  Jo  conveyed  away  by  any  tenanty  bisy 
boTy  or  their  fervanty  or  agenty  or  other  aider  or  affylery  Jbail  be 
puty  placedy  or  kept  in  any  houjcy   banty  Jlabky  out^houfoy  jard^ 


cJofe  or  placCy  locked  upyfafleneiy  or  otherwife  fecuredy  fo  as  iotre^ 
vent  fuch  goods  or  chattels  from  being  taken  andjelfed  as  a  diJlrefsfer 
arrears  ofrenty  it  Jhall  and  may  be  lawful  for  the  landlord  or  lamd^ 
lordsy  lejir  or  lejforsy  hiSy  her^  or  thetr  flewardy  bailiffy  receiver^ 
or  other  perfon  or  perfons  impoweredj  to  take  andfeife  as  a  dijlrefsfor 
rentfucb  goods  and  chattels  (firfl  calling  to  hisy  hery  or  their  ajf/t- 
anccy  the  con/labUy  beadboroughy  borjboldery  or  other  peact^officer  of 
the  bundredy  boroughy  partjby  diJiriSiy  or  place  where  thefamijbak 
befuJpiJedto  be  concealedy  who  are  hereby  required  to  aid  and  aj^ 
thUran ;  and  in  cafe  ^ a  dwelling^hou/e)  oath  being  alfo  firfl  made  he^ 
fore  form  juflice  y  the  peaccy  of  a  reajinable  ground  to  fuj^oB  that 
fuch  goods  and  chattels  are  therein)  in  the  day  time  to  break  open^  and 
inter  into  fuch  boufcy  bamyflabley  out^boufey  yardy  clofcy  andphtCy 
and  to  take  and  feije  fuch  goods  and  chattels  for  thefaid  arrears  rf  renty 
as  bcy  Jbty  or  they  might  have  donoy  by  virtue  of  this  or  anyformer 
a£fy  if  fuch  goods  and  chattels  bad  been  put  in  any  open  fold  or 
place. 

« 

(A.  c)     Reniedy  bjr  Diftrefs.     For  what  Rent. 


s.  p.  Br.      X.  XT^HERE  a  rent  'is  referved  upon  equaEty  of  partkiony  the 
^^°*L?i^'  tenant  may  diftrain  for  it  of  common   rights  viz.  the 

ton.  Tit.     coparcener  to  whom  it  is  referved.    Per  Newton  Ch,  J.  anJ 
Pvccncn.    Pafton  J.  and  yet  Pafton  faid  that  it  is  not  properly  rcxit^har^. 
Br.Rents^  pi.  6.  cites  21  H.  6,  ii. 

2.  TcMSU 


%  Tehahtfir  io  years  leaf ed  the  land  to  W.  P.  for  lo  yean 
Rendering  rent^  and  after  be  granted  the  fame  rent  to  W.  N.  there 
be  cannot  diftrain*;  becaufe  it  is  rent-feck ;  for  he  has  not  the 
reverfion  of  the  term^  which  gives  the  caufe  of  the  diflrefs* 
CJontra  if  he  hkd  granted  the  reverfion  and  rent  to  W.  N,  there 
he  may  diftrain^  note  the  4iyerfity.  Bn  RentSj  pL  17.  citc3 
2  £.  4*  II. 

(B.  c)     Diflrefs  of  iv&o/e  Cattle,  &c. 

ic  lT  w^  admitted  that  if  2  jointenantt  zt^y  and  tme  of  them 
^  grants  a  rent  charge^  the  grantee  may  diilrain  the  leqfis  of 
the  grantor  upon  the  land,  but  not  the  beafts  of  the  other  join- 
tenant,  ^wtre  if  he  may  diftrain  the  bea/is  which  oomes  diere 
damagefeafanty  it  feems  that  he  may.  Br«  Charge,  pi.  39.  cite$ 
iiH.  6.  33. 

2.  A.  and  B.fenkraliyfeifed  of  2  clofes  adjoining f  and  thtjence 
i^ttging  wholly  to  A»  by  prefcriptioii,  and  the  beafts  of  d.  for 
^tefault  offence  efcape  out  of  his  clofe  into  the  clofe  of  A.  and 
immediately  before  B.  could  re-<:hafe  them  into  his  proper  dofe^ 
the  lord  diftrained  them  for  fervices  \  and  if  he  may  fo  do  was 
demurred  in  law.  And  it  was  adjiidged  pro  quer»  and  againft 
the  avowant ;  for  no  default  can  be  afligned  in  B.  for  this  efcape^ 
iobr  any  law  oblige  him  to  keep  the  beafts  in  his  own  clofe*  D. 
3174  b.  pi.  9.  M^^  14  &  i^  Eliz.  Anon. 

4.  Ji  lejhe  for  60  years  cf  3  cbfes^  grants  2  to  B.  who  put  hh  •  Whercthe 
heq/ls  there,  and  they ^raytd  into  the  other  clofe  that  was  not  fuffi-  l^^"^^ 
fUntly  hedged  or  inclofed\  the  leflbr,  who  had  the  refidue  of  the  f  ft^g^f 
land  findmg  them  levant  and  couchant  diftrained  them  for  his  that  art  //- 
rent ;  and  it  was  held  per  Croke,  Dodderidge,  and  Haughton,  *^"'  ^*^ 
abfente  Montague ;  that  the  diftrefs  is  well  taken;  and  they  a^^ablcM^ 
faid,  that  there  is  no  diveriicy  between  this  cafe  and  that  of  lord  the  cattle  of 
and  teniijt ;  otherwife  if  he  makes  frcjhfuit^  fp  that  they  are  '^J^^J.^.**'^.'^' 
not  levant  and  couchant.    And  Dodderidge  gave  the  veaf^h,  \^  ^h^  ^al^ 
becaufe  the  clofe  is  a  *  debtor^  and  he  came  to  his  debtor,  and  of  >  rent 
^i&tdintd  beafts  found  there,  and  he  cannot  examine  how  they  ^7^'^'f^^ 
came  there,  or  if  the  clofe  be  hedged  or  not ;  and  opinio  curiae,  i^  fee  grant 
that  that  leflbr  fliall  have  a  return.    Palm.  43.  Mich*  17  Jac.  •rent-ciar^ 
B.  R.  Lacie's  Cafe.  ^^8^ 

oA  the  land  by  hit  own  a^  yet  if  fait  neighbour't  cattle  efcape  thereinto,  and  happen  to 
Imb  thei-e  levatic  and  couchant  tbey  are  dillxaiaable,   becaufe  tfie  land  it  debtor;   tbit  cafe 
vM  ad  udged  in  point  in  the  £Xi:hcqacr.     12  Mod.  178.  Hill,  p  W.  3.  B.  R.  in  Cdeof  Brittoo 
«.  Cole.    Hok  Cli.  J.  cited  it  as  adjudged  Pafch.  18  Car,  9.  Hoigfoo  v.  Toobagle. 

4.  A.  feifed  in  fee  makes  a  leafefor  lifi^  and  after  grants  a  rent* 
jcharge  to  B,    If  A.*s  catrie  come  on  the  ground,  B.  may  dif-^ 
train  them,  though  he  cannot  diftrain  the  cattle  of  the  tenant 
in  pofleffion.     Brownl.  3a.  Anon, 

5.  A«  feifed  in  fee  of  a  clofe  leafed  it  to  B.    The  clofe  ad-  A  ttnu 
joiaing  belonged  to  C.    The  fence  between  the  2  grounds  had  aU  J^'  ^ 

U  tt  a  ways 
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SO  yean,  ^ays  bfiH  maA  by  A.  and  ihop  fjohrfe  ifiati^  &c.  ht  \%ii  laxoA  ddt 
^hpToMt  ^^  xwind*  B.  the  l^e/s  rent  was  arrear^  and  fiw  want  o£  fimces 
Ijtht  tuHt  between  the  2  doles,  the  Uafis  ofC,  rfcaped  into  the  ckfe  Uaftdbf 
ground^  maA  A.  to  S.  and  A.  Sftrdfud  them  for  bis  rent  before  C.  haA  any  IM>* 
toiMd*-^  tice  of  their  being  there ;  and  in  replevin  by  C.  judgment  was 
jLd.  Npu  given  for  A.  in  C.  B.  and  affirmed  on.ennor  in_B.  R.  Nifij  *c. 
linghaoi  ro-  ^  Saund.  280.  Hill.  22  &  23  Car.  2.  Poole  f .  LongviUe^ 

licvcd  a* 

gaioft  it.    Cited  a  Vera.  131.  pL  ia8.  u  the  Calie  of  Brodcto  ▼•  Pierce. 

Juttliere-  (}.  ^»^  the  Court  relied  much  upon  the  cafe  in  19  H.  7.  2i» 
riufirT^  b.  where  it  is  faid,  that  if  the  beafts  e/:ape  into  any  land,  and 

L^?4  1  ^^^  ^^^  dtftrain  them,  that  the  diftrefs  is  good,  and  that  kwmcj 
twecn  a    tf^  couchancj  is  not  material.     2  Saund.  289.  Pool  t«  Lqi^ 

^>r/i*ir*    ville. 
/tfrc  in  his 

Jcigniofy^  and  /^jr  ^  UJor  vbc9  his  awn  Ind  for  rent  reienred ;  for  the  lord  has  nochiii^  to  do  with 
the  fences  or  the  lan^,  ana  fo  the  fencei  being  in  repair  or  not,  arc  nothing  to  hiaa;  boi  it  ti  not 
lb  as  to  the  leflbr,  who  ought  to  repair  either  by  him&lf  or  hiis  tenant,  or  otfaerwiic  he  fluU  ttU 
mdoaniage  ffhis-non  wrong :  and  to  warrant  this  he  cites  D.  3X7«  b.  318^  pL  9.  ao  E.  4.  M-  b.  7 
JL  7.  I.  10 H.  7.  ai.  15  H.  7.  17.  Bat  if  the  beafts  efcape  into  the  land  mitkivt  sty  dcftmith 
iht  fences^  ortks  tenant  if  the  Unduihere^  £ic,  is  uotiound  to  repait  ihc  fences,  for  defauk  wherevf 
the  beafis efcape  and  are  diibained,  it  is  not  material  to  the  lord  or  leflbr,  whether  they  we 
levant  or  couchaot  or  nol.     9  Saund.  990.  and  fays  he  thinlu  the  cafe  hard  to  be  maintainrc. 

Holt  Ch«  J.  laid,  he  thought  it  hard  to  maintain  the  judgment  in  the  Cafe  of  Poole  v.  Lonevifle 
•  Saund.  aSg^that  when  the  plaintiff 's  inheritance  is  charged  with  the  repairs,  he  flioald  taJrrnSw  , 
Use  of  his  own  wrong  in  not  repairing,  by  making  the  efcaping  cattle  a  diilrcis  for  his  rc&li  and 
it  u  not  like  the  caic  of  lord  and  tenant  there  quoted ;  for  the  lord  has  nothing  to  do  with  the  land, 
iNit  the  charge  of  repairs  belongs  to  the  tenant.    And  per  Cur.  that  judgment  is  fit  tohe  coafi- 

dered.    6  Mod.  108.  in  the  Cafe  of  Elmore  v.  Tucker. This  cSife  of  fiLiMons  amw 

TucKsa  wastheutme  point  with  that  of  Pooli  and  LoMC£Vii.La  ;  ahid  upon  dcmmncrw 
Bctiod  upon  at  1  cafe  in.  point  |  but  afler  the  Coiiit  had  declared  their  opinion  as  before^  it  tm 
adjounied. 

7.  A.  b  feiied  of  a  3d  part  in  common,  and  B.  of  the  other 
2  parts  in  common  with  A. — A*  kts  bis  '^d party  rcfcrvinga  rent. 
B.  pots  in  his  cattle^  or  a  ftranger  by  hb  licence  ;  fncK  cattle  are 
not  diftrainable  for  the  rent,  a  Vent.  2^3.  Hill,  2  &  3  W.  & 
M«  B.  R.  Kemp  y.  Corj. 

(C.  c)     Diftrefs.    In  what  C^fts  feveral  Dijlrefes 

may  htfor  the  fame  Rent. 

I«  TF  the brdcomt%  to  diftrain  and  talus  an  o§c^  vhkb  is  [mi] 

fiScintt  for  the  rent  arrear>  and  there  are  then  no  more 

beafts  there»  he  may  come  at  another  time,  and  take  a  conty  and 

,  mtanatbir  time^  and  take  another  cow,  till  he  has  fufficient  dit 

trefs.    Br.  Diftreisy  pi.  ^^  cites  the  printed  Abridgment  of  M' 

fife,  tit.  Bar. 

t  tntw.    ,     '  a.  If  one  take  trop  petit  diftrefi  for  rent>  and  after  takssano- 

l^cfiUd    ^^^  diftrefs  for  the  fame  rent,  it  is  not  goodj  for  he  cannot 

iheieporter  a  VOW  2  diftrefles  for  the  lame  rent  ^  for  it  was  his  folly  that  he 

adds  a       took  not  a  better  diftrefi  at  firft  $  but  note  in  the  abridgment  of 

tt^M  ^^  af&f^atisfaid  tl^t  if  there  be  mtfi^dmt  diftids  wlicDhe 

diftrained 
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dtArsmed,  he  may  diftnin  aeaib.    Cro.  £.  13.  pL  8.  HiH.  15  ^.}^ 
Elia.  C,  B.  AnoJ  ^  '  J*^4 

that  It  had  becD  ]^Iaaded  diat  tt  the  tiilie  of  the  captioa  of  tbe  firft  diftrefs,  there  'wat  nUfuJUuU 
di/heft.upoa  the  land  dcmifcd,  and  that  the  fiHldtftrdt  wia  not  but  of  fach  a  value,  &c. 

3.  17  Csr*  2.  cap.  7.  5.  4.  Ena£l$,  That  tvhen  tie  value  of  the  UUt  h  <«• 
cattk  diJlrainedfiaU  not  be  found  to  the  full  value  ffthtf  arrears  £f  l'*/^rftJ 
trained  fir y  the  party  to  wbomfucb  arrears  v/ere  due.  Ins  executors  Pdatine.  19 
#r  adnumfirators  maj  from  time  to  time  difiram  again fwr  the  refi^  ^-  ^  ^^ 
Ju*  rf  tbe'arrtars.  \-^^^ 

before  thislbtote,  that  in  cafe  a  diftreft  wii  too  lidle  one  could  not  diftram  again«  be  the  demand 
never  lb  graat,  but  the  other  might  plead  levied  by  diftrc£i»  which  (hews  that  diftxciTes  could  not 
be  fpltt*    Per  Holt.  Cumb.  346.  Mich.  7  W.  3.  B.R.  Johnibnv.  Bane* 

4,  If  one  diftrain  again  for  ihtfame  rent,  the  remedy  is  recap-- 
tion,  and  if  the  fheriff  refiife  a  repleyin,  an  a&ion  lies  againft 
hha.    Farr,  1 1 8.  Mich,  i  Ann.  B.  R.  Anon. 

(D*  c)  Diftrefs.  Pleadings  in  Avowry;  Good.    [  555  ] 

1 .  1 T  was  faid  for  law  in  a  note,  that  in  replevin,  if  the  defend- 
*-  ant  avows ^r  rent,  and  the  plaintiff  aUedges  tender  upon  the 
land,  this  fuffices  without  tender  in  court  \  for  he  \i  not  bound  to 
tender  but  only  upon  the  land ;  quod  nota.  Br.  Avowry,  pU 
40.  cites  7  H.  4.  14.  ' 

2  Intrrfpafiji  the  defendant  faid  that  the  plainHff  held  of  J.  S. 
tjfialtj,  homage,  andfuit  of  court,  and  10/.  rent  payable,  &c.  and 
ror  the  hoiliage,  fealty,  fuit,  and  rent  arrear,  he  as  hcdiff  d&f 
trained,  the  plaintiff  Ja^d,  thai  he  heM  hy  fealtj,  fuit  of  court,  and 
px.  rent,  abfque  hoc  that  he  held  in  th(  manner  as  the  defendant 
alledged,  and  the  other  e  contra,  and  as  to  the  9/.  rent  and  fealty, 
he  faid,  that  nqn  fuerunt  infeSfa,  and  it  "wzsfiunid  that  the  plaintiff 
held  by  fealty,  andgs.znd  not  by  homage  andfuit,  and  the  plaintiff 
recovered,  and  the  defendant  brought  writ  of  error,  and  it  was 
held  by  Conifby,  that  to  fay  that  the  fealty 'was  infe£f.  (not  done  J 
is  not  good;  for  he  ought  to  fay  in  the  off t  motive' that  it  was  done* 
But  per  Cur ^  becaufe  the  avowry  is  in  the  affirmative  pro  fidelitate 
infeBa,  therefore  it  is  a  good  anfwer  that  the  fealty  non  fuit  in* 
fe,A.  quod  nota.  Per  Cur.  And  it  feems  there  that  the  ver- 
^\di  ought  to  have  been  that  he  did  not  hold  by  homage,  fealty, 
fuit,  and  xos.  rent,  prout,  &c*  For  this  is  the  iuiie.  Br. 
Barre,  pi.  73,  cites  9  H.  7.  12. 

3.  In  avowry  for  rcxit-^2x^<^  the  plaintiff  find,  that  his  he^s 
efcapedfir  default  of  inclofure  of  the  tertenant,  and  he  frefbly  purjufd 
them,  and  the  defendant  took  them  \  the  d^endant  faid  they  were 
there  2  nights,  and  no  plea  without  traverfing  the,  ef cape  or  tie 

frefo  ftnt,  and  he  may  traverfe  either  of  theiA.    £r.  Traverfe^ 
per,  &c.  pL  298.  cites  15  H.  7^  17. 

4.  A,  diftrains,  and  being  aficed  for  what  catife  he  diftraincd 
afBgns  a  caufe  which  is  not  fufficient,  and  after  an  a^ioxii  is 
brought  againft  A.  he  may  avow  the  diftrels  fir  aaaher  caufe^ 

Utt3  aL 
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t  ht.  196,  |il.  244.  Mick,  ap  Eliz.  C  B.  in  an  AnooTnioiis 
Cafe. 

5*  Refolved  tbat  an  avowiy  may  be  for  part  of  a  rent»    4  -Le. 

4.  pL  13.  Pafch,  31  Eliz.  C  B.  Anon. 

6.  In  replevin,  &c.  the  defendant  avowed  for  a  fpd'<iargt 

divifid  to  kimy  but  did  not  aUeJge  thi  hnd  to  he  boidm  mfocage^  and 

therefore  adjudged  to  be  ill.    Cro.  E.  667.  pL  23.  mdi*  41 

Eliz.  C.  B.  Merryweather  v.  Stanton. 
Hie  com.  7-  ^'  avowed  a  diftrefs  for  rent,  aUiJ^ng  apoffeffiomfir  0  ^vrw 
inenccmmt  tain  term  of  years.  It  was  infifted,  that  though  in  drfit  for  rent 
kr^tet"  ^^  ^^^  good,  yet  that  it  was  not  good  in  avowry }  but  it  was  an- 
onght  icene-  iwered,  that  fo  it  might  be  in  a  formedon  or  real  action,  but 
fa  forth*  *^  ^*^  °^'y  between  Icflbr  and  Icflce.  And  the  court  hcM  k 
but  not  io  ^'  ^"^>  ^^^  judgment  for  the  avowant.  *  a  Show.  484.  Midu 
where  he     2  Jac.  2.  B.  R,  Seymor  V.  Palhley. 

etiunU  §f  a 

J^^fi^  i*7^-    ^^  C*  bli*  Hill.  15  Car.  B.  R.  in  the  cafe  of  Scayige  ▼•  Hawkins. Jte 

45J.  S.  C.  ~ 

8.  II  Geo.  2.  19.  S.  21.  Whereas  great  iiffiadties  open  arifem, 

making  avowries  or  conufance  upon  difireffesjor  rent,  quit'rents^  r^ 

liefsy  heriotSy  and  other  fervices^  it  jbatl  and  may  be  lawful  to  and- 

for  all  defendants  in  replevin  to  avow  or  make  conufance  generally, 

that  the  plaintiff' in  replevin,  or  other  tenant  of  the  lands  and  tenements 

whereon  fuch  diflrefs  was  madiy  enjoyed  the  fame  under  a  grant 

.  or  demfe  at  fwch  a  certain  rent,  dwririg  the  time  wherein  the  rent 

diftrained  for  incurred,  which  rent  was  then  andfliU  remains  due, 

or  that  the  place  where  the  dittrefs  was  taken  was  part  tf  fuch  ctrtmm 

tenements,  held  of  fuch  honmr,  lordfbip,  or  manor  \  for  which  tem^ 

ments  the  rent  y  relief,  herht,  or  other  fervice  difirained for  ,tvas,  at 

the  time  of  fuch  di/ltefs,  atidJUill  remains  due  \  without  further fettiag 

[  SS^  3  f^l>  ^he  grant,  tenure,  demife,  or  title  of  fuch  landlord,  leffor,  or 

owner  of  fuch  manor,  any  law  or  ufage  to  the  contrary  notwithftanding. 

jtnd  if  the  plaintiff  in  fuch  aHionfball  become  nonfuii,  difcositinue  his. 

afiion,  or  have  judgment  given  againfi  him,  the  defendant  in  fuch  r^» 

plevin  fhall  recover  double  cofisrffuitm 

»  • 

(E.  c)     Avowry.      Good;   after   the  EJiate  dcf 

termined. 

i«  A  MAftf  leafed  for  life,  rendering  rent,  the  rent  was  arrear, 
•**'  and  the  tenant furrendered t$  him  in  reverfion \  ytt  it  is* 
agreed,  that  he  fhall  have  the  rent  due  ^fore  the  furrcndcr; 
but  there  he  diftrained,  and  after  the  tenant  furrendered*  And 
it  was  agreed  per  tot  Cur.  except  Afcue,  that  he  may  make 
*  mvowryefier  ihefurrendery  and  it  is  not  mentioned  there  whe- 
ther there  was  any  exception  in  faving  the  rent  upon  the  ac- 
ceptance of  the  funtnder.    Br.  Rents,  pL  5.  cites  19  H. 

2.1f 
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2.  If  one  diftrains  for  a  rent,  and  ^i^are  the  awwry  iht  *  PcrTwi^ 
f/laU  determines^  on  which  the  rent  was  refenred^  the  avowry  ^"^{'n^ 
fliall  be  as  if  the  eftate  had  continued  |  for  the  avowant  is  to  to  oiftkeft. 
have  the  rent  notwithftanding.    But  if  the  diftrefs  wtsfor  aper^  ^^^v  ot 
fmalferwe^  then  the  defendant  muft  have  a  fpccial  Jbftification;  ST^jS 
for  he  cannot  have  the  fervice  in  fpede.  'vHiien  the  eftate  is  de*  ttfy;  be* 
termined.    Vent.  250-  Mich.  25  Car.  a.  B.  R.  in  Ac  cafe  of  ««»f«  ^^ 
.Wildman  v,  Norton,  fays,  Note  that  it  was  fo  faid.  hwfiS.^** 

Raym.  64.  Hill.  t^Car.  a.  B.  C  lA  tlbe  Caleftf  FtloMT  v.  Aicharda. 

.  3.  8  Anna  14  \9r  17.]  S.  6.  Whereat  tenants  pur  auter  vie 
and  UJfeesfar  years  er  at  willy  frequently  hMcver  the  tenements  to 
them  demsfedy  after  the  determination  of  fuch  deaf ts.  And  whereas 
4^^  the  determination  of  fuchy  or  any  other  leafeSy  no  di/irefscan  by 
faw  be  made  for  any  arrears  of  rent  that  grew  due  onfuch  refpe&ivi 
leafes  before  the  determination  thereof  it  is  hereby  ena^edy  that  it 
^a  II  and  may  be  lawful  for  any  perfon  or  perfonsy  ha^itg  any  rent  in 
arreary  or  due  upon  any  leafe  for  life  or  tivesy  or  for  yearsy  or  at 
willy  ended  or  determinedy  to  aijirain  for  fuch  arrears  after  the  ^* 
termination  uf  the  faid  refpethve  leajesy  in  the  fame  manner  as  they 
might  have  done  if  fuch  leafe  or  leaje$  had  not  been  ended  or  deter* 
mined, 

S,  7.  Providedy  that  fuch  diftrefs  be  made  within  the  fpace  ofh 
calendar  months  after  the  determination  of  fuch  leafcy  and  during  the 
continuance  of  fuch  landlord's  title  or  intereftj  and  during  the  poffef 
Jion  of  the  tenant  from  whom  fuch  arrears  becctme  due*^ 

S.  3.  Provided^  that  this  aSt  Jhall  not  prejudice  the  cro%Amy  to  re- 
cover and  feife  deb ts-^  fine s^  and  forfeitures-^  due  and  anfwerabU  to 
the  crown^ 

(F.  c)     Eftopplc. 

I.     A  MAN  avows  for  a  rent  due  fuch  a  day,  and  is  nonfuit,  now 
"^^  he  may  avow  for  the  fame  rent,  and  fuppofe  the  fame 
due  at  another  day ;  for  he  fliall  not  be  (flopped  by  the  record  on 
which  he  was  nonfuit.     Arg.  2  Le.  3.  pi.  3.  cites  20  H.  7.  [   557  J 

2.  After  an  •  avowry  for  rent  due  at  a  later  day  an    avowTy  Sid.44  S.C;. 
may  be  for  rent  due-  at  :k  former  day  5  and  the  fame  after  a  re-  ^^^^^^ 
ifover^  in  an  aAion  of  debt.     But  an  f  acquittance  for  rent  due  at  subick.-^ 
a  later  day  is  a  bar.     Lev.  43.  Mich.  13  Car.  a.  B.  R.  Pakncr  iUynuai. 
v.Stanage.  t^o/ 

Palmer  v.  Sc^vick^ Kcb.  95.  S.  C. •  Show;  0.  in  the  Cafe  of  Pilurfe  v.  Darby.— ««• 

-f  S.  P.  D.  271.  pi.  26.  Hill.  10  EH*.  Mortod  v.  Hopkina. Bendl.  i96.  pi.  atS.  S.  C— 

Mo.  87.  pi.  219.  S.  C. And.  14.  $.  Q. Tlw  ao^iiitt^Dce  ou|ht  to  bc«mkr  4m4  omi 

Jcal,     Vtt  Powel  J.  Comb.  60.  ^ 

3.  J.  S.  held  Frofter^ourty»r»f  ol  A.by  leafe  at  tS^l-  a  yeaw, 
and  sdfo  a  farm  called  Pikes  of  A.  at  ntnU^  at  22L  J.  S.  paid 
137I.  I  OS.  to  A.'s  fteward,  who  gavc^  J^  S.  a  receipt  thus  (via^) 
received  then  of  J.  S.  thefuin  of  in^ios,  injullfnr  halfayeat's 

rent  duo  at  Ladj^Day  laft  paft.    A  bill  waa  brwght  by  A.  to  be 

Uu4  arelicved 
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rdiev<ed,  bat  the  Mafter  of  the  Rolls  difinifled  it,  in  re^md  J.  S« 
might  have  his  aAion  at  law  for  the  rent  of  Pikes,  nocwitUhad- 
uog  the  generality  of  the  words  of  the  releafe.  But  cm  apped 
the  Lord  Chancellor  (aid,  he  was  not  fatisfied  that  A.  had  re- 
medy at  law,  as  both  theie  lands  might  finmerly  have  beenlield 
together,.and  the  general  words  in  the  leaie  might  poffibfy  extend 
to  Pikes,  eontrary  to  the  intent  of  the  pordcs;  and  that  if  A. 
ihould  not  recover  at  law,  his  lordihip  mnft  relieve  here;  and 
foit  would  be  folding  it  to  law  in  order  to  have  a  new  bill.  And 
therefore  decreed  an  account.  Sel  Cafes  in  Chan,  in  Lord  IQng's 
Time  i,  %.  Mich.  1724.  Lord  Lucy  v.  Watts. 

4«  Atenantgot  2,  receipt  in  full  to  the  date  i  btU  was  facoi^ht 
for  account.  Ine  tenant  infifted  he  was  not  obliged  to  any  ac« 
count  previous  to  the  receipt ;  becaufe  his  voucher  might  be  loft, 
and  not  preferved  on  account  of  the  receipt ;  fo  that  he  m^ht 
be  made  to  fuffer,  not  through  any  de£iuit  of  his  own,  but  by  rdy* 
ing  on  the  receipt.  But  there  being  great  reafgn  to  believe  me  re* 
ceipt  infifted  on  was  Stained  either  thrmgh  fraud  or  by  mfleike^  and 
that  the  tenant  had  not  paid  all  that  was  due  to  the  time  of  the 
teceipt,  account  was  ordered  to  be  taken  previous  to  the  receipt  \ 
and  to  pay  co/ls.  Sel.  Cafes  in  Chan,  in  Lord  Kingfs  Time  a. 
Mich.  1724.  cited  in  the  Cafe  of  Lord  Lucy  v«  Watts,  by  Mr. 
Talbot,  as  decreed  about  2  or  3  teftns  before,  in  the  Cafe  cf 
Bacon  V.  Harris. 

(G.  c)     Rent  doubled.     By  Holding  over. 

.    I.  4  Geo.  2.  28.  "PNACTS,  that  if  tenant  or  tenants  for  Eft  or 
f.  I.  years^  or  others  in  pojfeffion  of  lunds^  isfc.  iy, 

or  under ^  or  by  coUufion^  nvith  fuch  tenant  or  tenants^  fball  mlfuBy 
hold  over,  after  determination  cffuch  term^  and  after  demand  made, 
and  notice  in  writing  for  delivering poffeffum  by  the  landlord^  hit,  her, 
or  their  agent,  laivfuiiy  authorized,  fuch  perfon,  fo  holding  over,  fbaU 
pay  at  the  rate  of  double  the  value,  to  be  recovered  bj  action  oj  debt  m 
any  of  his  tnajejhfs  courts  of  record,  and  defendant  Jball  give  bail,  and 
agoinft  which  there  fhall  be  no  relief  in  equity. 

2.   1 1  Geo.  2.  ce^.  ig.f  18.  Enafb,  that  in  cafe  any  tenant fboB 

give  notice  of  hit  intention  to  quit  the  premiffes,  and  fhall  not  accsrd- 

ingly  deliver  up  the  poffefjim  at  the  time  in  fuch  notice  contained,  ite 

fud  tetumt,  his  exeewkrs  or  adnuniflrators,  fhall  pay  to  the  landbri 

double  the  rent  which  hefbould  otherwife  have  paid. 

L  '55*  3  (^*  ^)     P^^^ings  in  Debt  $ox  Rent, 

Fut  Brooke  1.    A  MAN  leafed  for  years,  rendering  rent,  and  made  indentare 
'e^4.  a6  ^^^  divers  covenants  ad  quas  quidem  conventiones  perim' 

thai  t&    pkndas^  &€•  Mganntft  it  bcred.Jms  per  prxfentes,  butk  dUmi 


KtWta 

^tt$0r  h  vfbtf^fim^  wA  in  aftion  dedared  Ibr  M&t  arveaf  i  and  unoQnu 
i^Of  Jifefifbnt  faU^  that  fwba  da%tU  plam^  imtred  upon  him,  ^^*^ 
juxk^ment  iJF  tor  any  rent  due  after,  ^c.    And  as  to  the  rent  iOue.  ibid, 
bc^re^  lie  (aid,  tfiat  he  has  made  gree;  and  \t  was  held  a  "'^^^^^^ 
good  anfwer  bj  naked  averment,  notwithftanding  that  he  de-  ]|^  ^^ 
dared  upoi^  indenture ;  io  of  levied  hj  diftreis  upon  the  land^  yeara  upo^ 
ix.    Br-Dette,  pL  j8,  cites^4sE.3.4.  «P46E.  3. 1.  ^^'\^ 

^tftftduHt  pltaded  emrj  of  tki  pUiniiJf  h^f9re  tin  tent  arrear,  and  were  at  iITue,  tad  paiTcd  f or  t|i« 
iplaintf ;  and  Umsforehc  recovered,  potwithaattding  that  the  defendant  alledged  jeofail  that  the 

jplca  u  no  plea ;  for  it  is  a  good  plea.  '  Br.  Qett^  pi.  ftS,  cites  34 U.  6.  at. *  Jtr.  Dettlp. 

pL  176.  ates  S.  ^,  |od  fU^h.  Barsp  209. 

2.  Debt  upon  a  kafi  hj  indetsiurt,  'V^hich  ivUled,  thai  the  UJJet  ButUdai* 
repair  tbi  houfe  at  the  cofts  of  tie  lejfor ;  it  is  a  good  plea  in  debt  Jf^J-J?^ 
for  d^  rent,  that  he  h^  beftowed  it  upon  the  reparations.    Br.  rent, and  ao 

Debt,  pi.  23  c.   cites  2  R.  2.  markjar. 

*  ^       ^^^  rcar»dfcc.tke 

dlefendant^/i,  that  he  expended  k  in  reparations  of  the  tencmenCs  leaicd  ky  command  ^  ike  iijfor^ 
judgment  $  and  held  no  plea  per  tot.  Cur.  For  he  U  not  bound  to  obey  (ucb  conunaodf  and 
alib  the  Icflce  himfelf  it  bound  to  the  reparation  if  no  matter  be  (hewn  to  the  contrary.  Bo^  par 
^udenell  Ch.  J.  if  leflor  be  bound  t*  the  reparation  bycovcnantf  it  is  a  good  plea,  at  abwrf 
^r.  Dettie,  pi.  a;,  cites  34  H.  6. 1 7. 

2.  SOf  that  the  plaintiff  dijtrained  the  defendant,  and  fold  the  Ifamanhat 
^Utrefs  for  the  rent  by  ajfent  of  the  defendant.    Br.  Dctte,  pL  SS^hts 

a35,  cites  2  R.  2,  fata  eUBion 

tahrinrdcht 
tfr  U  diftrainj  and  if  he  bnpg«  debt  after  diftraining,  the  defendant  may  plead  levied  perdiftrefst 
for  by  di^raining  he  has  determined  his  ele&ion  for  that  time ;  for  otherwife  he  might  have  two 
judgments,  viz.  returm  irrcplevilable,  and  judgment  in  debt;  to  avoid  which  he  nif\',  in  that 
cafe,  plead  Wed  by  diftrefs.     Per  Holt  Ch.  J.     la  Mod.  330.  Mich.  11  W.  3.  B.R    in  the 

Cafe  af  the  King  v.  Speed. The  Reporter  makes  a  quxre,  how  it  would  have  been  if  leflor 

li|d  difirainedi  wd  the  cattle  had  died  in  the  ponnd.    ibid. 

4«  In  debt  ^pon  a  leafe  of  tithes,  levied  hy  difteft  is  no  plea  ; 
per  SJprene ;  becaufe  there  is  no  land  in  which  he  can  diftrain, 
and  he  cannot  didrain  by  the  tithes  fevered ;  for  this  is  the 
thing  leafed.  But  Till  contra.  Br.  Dette,  pi.  ^34,  cites  1 1  H.  4. 
40. 

5*  {n  debt  upon  a  leafe  for  years,  the  defendant  faid  that  where 
the  plaintiff  has  counted  upon  a  leafe  rendering  4  marks  per  ann,  that 
the  leafe  was  rendering  i  mark  per  annum,  and  as  to  the  ift  term, 
be  has  been  always  ready,  and  yet  is,  and  brought  the  money  into 
court*,  and  as  to  the  other  nothing  arrear,  which  fcems  to  be  no 
plea,  but  that  he  owes  him  nothing,  in  debt,  &c.  and  nothing  arrear, 
in  avowry,  &c.  and  to  the  refl  the  plaintiff  entered  into  ^he  land  before 
the  day  of  payment.  And  per  Rolf,  the  firft  plea  eoes  to  all;  but 
it  feexns  that  the  defendant  ought  to  traverfe  that  tbe  leafe  was  not 
made  rendering  4  maris,  &c.  Bn  Deux  Plees,  pi.  i.  cites  3  H.  6. 
19. 

6.  In  debt  upon  a  leafe  for  years  of  land,  or  upon  arrears  of 
account  before  auditors,  he  may  fay  n$n  demifit,  or  nul  tiel  ac- 
count ;  ibr  there  he  cannot  wage  his  law.  Br«  Dette,  pk  88. 
cites  8  H.  6.  5* 

7.  Debt 
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7«  Dobt  upon  a  leafe  for  yean  in  London,  the  defendant  fin 

that  the  euftom  of  London  is,  that  the  lefTor  fhall  repair  ftp 

tenements  fufficiently,  and  that  before  the  day,  &c.  the  honie 

becameyi  ruinous  ty  *ten^efiy  that  he  could  not  ahub  in  it^  amd  he  r^ 

fuefted  S)e  Jdmnttff  to  amend  it^  and  he  would  not^  hy  which  before 

the  day  he  left  the  houfoy  judgment  fi  aftio;  and  the  opinion  of 

the  Court  was^  that  it  i$  no  plea,    Br«  Deue^  pi.   i8.  dtei 

27  H.  6.  10, 

Br.Tnvcrfc      89  Debt  upon  arrears  of  a  lefefor  years  in  the  county  of  MiidU^ 

per,&c.  pi.  p^  of  land  in  the  county  if  Kenty  the  deftadznt  pleaded  payment  m 

H.&*io,V/.  '^'  eounty  ofK.  where  the  land  is.     And  per  Moile  J,  this  is  a 

s.  c.  that    go^d  plea  to  plead  it  in  the  county  of  K«  where  the  land  is  ;  for 

^^^'fij^^  .  it  may  be  that  he  paid  it  by  diftrefs,  or  upon  the  land  withoofc 

ieriedly      diftrefi,  iutxt^h  no  plea  in  any  oth^r  county  without  a ffwerimg  U  tbo 

^0r4ft  Mp§»  debt.     But  pef  Afhton,  it  is  no  plea,  h^tfballfay  that  levied  ty 

dthl'it    ^fi^^fi^  ^^  ^^^  ^  good  plea ;  and  it' is  no  replication  that  he  did 

boo  pica    not  diiftrain,  for  this  is  not  tr^verfable.     And  per  Afhton,  the 

that  be  dia  payment  is  a  good  plea  in  a  foreign  country,  which  does  not 

^amm;  fggjj^  ^p  ^  1^^ .  j^jj^  p,^^^  j^jjj  Danby  were  ahfcnt,  Br,  Det^f^ 

kvied  it  or    pU  X18.   Cites  37  H.  6.  10. 

Ittd  pay* 

mtofi  aay  wav,  it  if  fufficient.  In  ieht  upvn  a  Um/c  for  jemrs^  the  igfenddmtjkid  tAtf 

the  plainiif  levui  the  rtnt  ajor^faid  br  difirejs.  Sec  |nd  tht  pUtntifJaii  tkst  kf  didmte  levy  ik€  mm^ 

afore/aid  proMtt  Sec.  and  a  goSd  iStae.     Br.  lifues  Joinea,  pI/33«  ctcca  a  £.  4.  ^'    1        1^.  H9« 

f^va,  ^cc.  pL  ^6.  citea  S.  C« 

9.  In  debt  upon  leafe  for  years,  tender  upon  the  landj  emdref»m 

fal  of  the  plaintiff  is  no  pica  ;  for  he  ihali  anfwer  to  the  debt. 

Contra  in  avowry ;  for  there  he  is  to  have  return,  and  ought 

not  to  diftrain,  if  tender  was  made,    Br.  Dette,  pL  ai6.  dtds 

14  £.4, 4. 

'io«  In  A^  t\k&  plaintiff  counted  upon,  a  kafe  for  years  iy  indent 
turcj  yet  the  defendant  may  plead  that  nihil  delfet  per  patrianh  Br, 
Bar,  pi.  no.  cites  10  H.  7.  24. 

1 1.  Debt  upcp  a^  leafe  of  a  manor.  Keble  faid  that  40s.  rent^ 
and  1 00  acres  of  land  make  the  manor,  and  the  lefibr  had  nothing 
in  the  manor  at  the  tibie  of  the  demife,  and  a  good  plea ;  for 
then  the  feryice  f](iaU  not  pafs.  fir.  Dette,  pL  240,  cites  i( 
H.  7.  3. 

12.  Note  by  award,  that  if  a  man  counts  in  debt  that  he  kmjei, 
and  does  not  fay  that  he  was  feifed  and  leafedy  it  is  well  by  way  of 
writ  or  count,  zskd  the  fame  informedon%  cm  in  vita,  &c.  ^md 
dedity  or  quod  denufiiy  without  fpeaking  of  feifin ;  but  im  bars  and 
all  pleadings,  hs,  fhall  fay  that  he  was  fe fed  and  leafed.  Sec  or  gave^ 
&c.  qqod  nota.     Br.  Pleadings,  pi.  47.  cites  21  H«  7.  26. 

13.  In  debt  for  rent,  the  defendant  pleaded  an  extent  of  tie  land 
by  afranger  upon  a Jlatute  acknowledged  before  the  demfe,  bat  fhewed 
that  the  liberate  was  executed  after  the  rent  was  due.  The  j^aintiff 
demurred,  and  had  judgment,  becaufe  the  extent  was  before  the 
liberate  executed.  liob.  82.  pU  io8«  HiU*  lo  Jac  Grobb^^ 
>#  Thomborough. 

14.  la 
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'I4«  In  debt  for  rent  /g^  executor  far  rent  iue  after  death  ef  tefr 
tafiwr^  the  declaration  did  not  fet  forth  that  teBatar  nveu pojfeffidfor 
jearSf  to'  that  it  might  be  intended  that  he  was  fpifed  in  tcc^ 
efpeciallj  as  in  the  leafe  there  was  an  exception  of  trees,  with  * 
liberty  to  cat  theoif  and  if  he  was  feifed  in  fee,  then  this  rent 
would  belong  to  the  hcir^  but  this  being  after  verdiBy  the  Court 
h&i  It  good,  for  that  had  the  teftator  been  feifed  in  fee^  the 
jury  upon  nihil  debet  pleaded  would  have  found  for  the  de- 
fendant ;  but  they  all  agreed  the  declaration  had  been  ill  upon 
^kmurrer..  Sid,  218.  Mich.  16  Car,  2.  B.  R.  Bickerftaff  v, 
^Purdue* ' 

15.  Error  of  a  judgment  in  B.  R.  in  Ireland,  in  debt  for  rent 
p^  a  Uafe^  PfJP^§  ^^  \fi  September  yearly  74/.  by  equal  portions  \  and 
Jitnanded  too/,  for  rent  for  i  year  and  an  half    7he  errors  alt 
fign^  weff,  ift^  That  thp  rent  is  a  duty  payable  yearly  on  the 
I  ft  of  SepteiUber,  and  the  words  (by  equ^  portions)  are  idle  and 
iurplufage,  and  no  halfy^r^s  rent  fan  be  due,    adly.  The  rent  form 
yi^ar  t^ad  a  half  amounts  to  III/,  and  the  plaintiff  demands  but 
100 1.  which  is  lefs  th^n  is  due,  apd  does  notfhew  hoy)  the  retit  is  f   r(S6   1 
jf(stis£ed.    Tbe  Court  held  tha(  the  judgment  QUght  to  be  re- 
'  veried  for  both  caufes,  but  this  being  the  firft  tipie  of  arguing  * 
it,  and  none  ready  for  the  defendant.     Adjomatur.     2  Lev,  4, 
Fafch.  23  Car.  2.  B.  R.  Uulme  v.  Sanders. 

i<S.  Debt  for  f*ent,  defendant  pleaded  aftio  non,  &c.  quia  die, 
&€•  that  it  because  due,  paratysfuit  isf  adhue  paratus  exLflit  fol- 
yere  $c  profert  hie  in  Cur.  the  money  op  demurrer  j  the  plea 
was  adjudged  ill  becaufe  he  J/V/zo///(f^^/^£////.  2dly,  The  plea 
goes  riot  to  the  a£kion,  but  in  exctife  of  damages  only.  Quxre 
t)f  the  firft  rcafbn ;  for  rent  is  dcmandable,  otnerwife  of  a  fum 
in  gro£s,  ivhich  i$  {payable  without  demand,  2  Lev,  209,  Mich. 
ipCv-  2.  B.  R.  Bevferfham  v,  Ofbome. 

17.  Debt  for  rent,  defendant  pleaded  that  he  was  at  thehoufe 
on  the  4Ct.yy  ^c,  an  hour  befot  e  ftin^rifey  and  Jlaid  there  ttUfut^Jet 
ready  to  pay  the,  rent,  and  that  no  body  was  there  to  receive  it,  and 
that  fince  that  d^y  be  always  was, 'and  yet  is  ready,  &c.  Per 
pur.  The  plea  is  good  withdut  a  tender ;  but  it  had  not  been  fp. 
in  an  adion  of  debt  on  a  bond,  for  there  tender  muft  be  fet  forth 
to  fave  the  breach  of  the  condition.  Raym.  ^i8,  Mich.  3  2  Car,  2, 
Br.  Crouch  v.  Faftolfe. 

18.  If  an  eviflion  be  pleaded  in  bar  to  rent,  it  muft  be  to  rent 
grovfn  due  after  the  eviBion.  2  Vent.  68.  Trin.  i  W.  &  M.  C.  B. 
in  Cafe  of  Baynton  v.  Bobbet. 

19.  A  leafe  for  a  year,  rent  payable  guarteriatim,  and  not  faid 
to  be  at  the  moft  ufualfeafts  or  days  of  payment,  and  avowry  was 
made^ir  rent  due  adfejlum  Michael^  whereas  it  ought  to  have  been 
the  23d  September,  according  to  calculation.  £yres  j.  faid,  if 
lie  had  declared  of  a  rent  aretro  at  Mich*  it  would  have  been 
well  \  but  here  it  is  for  a  rent  due  at  Michaelmas ;  ergo  nbt 

ood.     12  Mod.  5.  Pafch.  3  W,  &  M.  B.  R.  Smith  v,  Brom* 


n 


20.  If 
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Mhrnmrrerim     20.  If  yon  bring  d^  or  anmAvy  and  fart  gf  the  qnarter  is  pdd, 

J^J^'  ymmvStaafuwUdg€fatt£^ 

0C0wnvas   12  Mod.  72.  Pafch.  7  W.  &  M,  B.  R.  Anon. 

miyfir  part 

mi  the  rent,  wikoutjketaiwg  km  the  tef  Vf4sfdi^€i.  And  per  Holt,  Ulbe  vtift  of  •  ooHlcr  W 
•oh  and  you  avow  only  for  loL  )'ou  muft  iKrw  how  the  reft  waa  {atufie4»  juft  aa  m  declanDfla 
for  part  ot  a-  debt  due  upon  a  bond  ;  and  for  this  Rolt  and  Samback's  Cik  is  dew.  is  Mod« 
if.  Mich.  7  W.  3s.  B.  R.  Johafoa  v.  Bayiiet,  citei  s  Cro.  103,  104. 


(L  c)     Pleadings*     In  wbat  Cafes  he  fiiall  «m- 
clude  his  Plea  with  (Andfo  Nil  Debet.) 

\.  r\EBT  upon  a  leafe  for  years  raideriiu[  rait,  the  ddtndant 
^  pleadeithal  the  pknntiff  iUfeifid  J.  S.  and  leafed  to  the  ife. 
fendanty  as  m  the  declaration,  vfho  entered fucb  a  day  after  the  day 
ef  payment y  before  'which  entry  tiens  arrear ;  and  this  riens  arrear 
b  no  plea  in  debt,  \y\x\,fiaU  fay  nihil  debet ;  and  after  he,  by  ad-* 
vice,  took  the  entry  and  d^etjftn  by  proteflation^  and  for  jrfea  vSA 
debet;  quodnota.     Br.  Dette,  pL  13.  cites  20 H.  6.  20. 
•  S  P.  Br.       2.  Debt  in  Middlefex  upon  a  lead  of  land  in  Eficx,  *  levied 
]>ettc,  pL    iy  di/lre/s  prift,  is  a  good  plea,  withoot  faying  nihil  debet^  be« 
sSh's!      <^duie  the  land  is  in  another  county ,  and  this  ifliie  is  to  be  tried 
thatkiia    where  the  land  is;  the  plea  was  accepted  withoat  aniwering 
good  plea     ^yer  to  the  debt;  quod  nota.  Br.  Dctte,  pi.  95,  cites  a2  H,6. 13, 
nore!"W       3-  ^i  though  it  be  brought  in  the  county  where  the  land  is.    Per 
in  debt  is    CuT.    Br.  Dette,  pi.  95.  cites  4  H.  6*  5. 

ikt/ame 

tmrntf  where  the  land  is,  it  it  no  plea,  if  he  tbes  not  Jay  ootfy  ^i  fi  nihil  tkhet ;  for  wine  ibe 
land  la,  there  the  debt  may  well  be  tried.  Contra  where  the  hnd  is  not.  Br.  DettCt  pL  so. 
cites  88  H.  6.  6. 

t^-    -«       If  pdjmtni  in  anffther  cwnty^  or  *  Uried  by  di^rtfSi  be, pleaded,  ^  lliiD  ca^^ 
5^'    J  elude,  andfi  nihil  deku    Br.  Detie,  pi.  27.  cites  34  H.  6.  17.  ■■  •  &.  li 

%u  Dettc,  pt.  38. 

S.  P.  Per  4.  Debt  in  Middlefex  upon  a  leafe  for  years  of  land  ib  Eflcx 
to  whe^T*"  '^^^^^^g  Tttnty  the  defendant  pleaded  payment  atD.in  the  county 
the  aaion  rfE.  where  the  land  is.  And  the  opinion  was,  that  it  b  no  plea 
is  brought    without  faying,  and  fo  nihil  debet.     Br.  Dette,  pi.  96.  cites 

Ms^'uas  ^^  ^*  ^'  3^' — ^^^  Newton  accordingly,  in  debt  the  fame  year, 
model  per  fol*  35*  for  payment  is  no  plea,  but  where  the  defendant  cannat 
Prifot,  and   wage  bis  law^  as  here«     Ibid. 

Aeread-^ 

aiittcd,  that  bi  debt  opoo  a  leafe  for  years,  payment  is  a  good  ple^i.  Quod  vinim,  that  be  ought  aoi 

to  anfwer  to'ttie  debt,  therefore  quxre  inde ;  for  if  it  be  law,  the  reafoa  iccms  to  be  tnafiBodi 

ts  the  defendant  cannot  wage  his  law.     Br.  Dettc,  pi.  24.  citct  33  H.  6.  ^ Btt  m  debt 

upon  a  leafe  for  years,  the  defendant  pleaded  payment  in  anothtf  eonnty,  and  wnAtmtfiying^  and 
jt  nihil  dehet,  and  yet  awarded  a  ^ood  plet.     Br.  Dette,  pi.  77.  cites  9  il.  7.  a.— ^Piymeat  m  t 
il^igD  country,  is  a  good  plea  with  acquittance^  hut  if  he  pleads  it  ts  ihejema  cemijf  htJhoB 
€mtiMd€t  Mdjo  mihii  dchet,    Br.  0ctte,  pi.  1381   cites  11  H.  ^.  i» 


(^c}Fkidii«i 


(K.  c)    Pleadings  in  Cafes  ofRermtry^ 

the  plaittt^  replied  by  re^entrj  f9r  tion^ym^it^  by  cotiSium 

mpan  the  leaje^  and  the  defendant  rejoined  by  agreement  between  them 

hy  paroly  that  the  defendant  Jball  retain  the  rent  fir  boarding  the  plmu^ 

.  ^at  Us  table  by.  10  weeks  ^  and  welL    Br.  Replication^  pi.  tfo* 

<itcs  4.7  E.  3.  Z4^ 

2.  In  tr^afi,  the  d^enda»tJufiiJUd  by  Uafe  fir  years  by  deedyzni, 
the  plaintiff  faid  that  it  was  re/erving  rent^  with  claufe  efre-^entryfir 
d^auk^  pamept^  oifd  that  tie  rent  was  arrear  by  6  weehsy  by  which 
he  re-ent^redf  And  per  Cur.  he  ought  to  fhew'  a  demand.  Bn 
£ntre  Cong«  pL  a.  cites  20  H.  6.  30^  31. 

3.  In  wfit  of  entry  by  an  abbot  rf  S^*  ^^^9  ^t  defendant  pleaded  Bf .  £ftter 
€is  tofomeofthe  rent  ijidng  out  effo  much  of  the  land  out  ofwhich^  &€•  ^^^l^ 
SI  plea  to  the  writ^  and  as  to  fame  rent  truing  out  of  the  tenements^  ciiciS.C. 
£ors  de  fonfee^  and  as  tofome  rent  iffuing  out  of  the  rfft  non  dtjfn^ 

JifjlU.  And  it  was  held  ill  pleading ;  for  he  ihall  anfwer  as  tenant 
o^  the  land  or  pernor  of  the  rent»  and  then  fhall  plead ;  and  alfo 
he  ought  to  divide  the  parcels  of  the  rentj  and  ihew  how  much 
is  ifliiing  out  of  one  parcel,  and  how  much  out  of  the  other,  and 
plead  in  bar  \  and  fo  he  did.  Brooke  fays,  and  fo  fee  that  where 
it  is  fyppofed  by  the  writ  that  it  is  one  entire  rentf  the  defendant  fhall 
be  compelled  to  plead  to  it  as  tofeveral  rents*  Br«  Rent,  pU  i6* 
cites  5  £.  4.  go. 

4*  A*  made  a  leafe  for  years  rendering  rent,  and  a  r&^ntry  Mo.  141. 
for  non*payment ;  and  at  the  day  ^iffranger  demanded  the  rent  i  aL»*s1c 
le^ee  afked  what  authority  Jie  had  ol  the  leflbr  to  demand  the  that  !k  ws 
rent,  and  becaufe  he  was  a  cozening  fellow ^  and  one  that  was  no^  f  nun  of 
torioujly  infamous^  and  would  not  fhew  any  authority,  the  leflee  ^/*"^ 
would  not  pay  the  rent ;  and  thereupon  A.  entered,  and  his  outlawed  i« 
entry  adjudged  lawful;  for  a  command  to  receive  rent  may  4o>^*oBt. 
be  by  parol.   Cro.  E.  ^^.  Mich.  35  Eliz.  C.  B,  Sir  John  Souch's  ^^^^^^ 

Ca(e«  chat  tf  atty 

nan%v««M 
Cvfcar  thai  this  wat  tniCf  that  the  leflbr  ought  not  to  enter.    And  oat  was  immediately  fwor* 
that  he  waa  of  ill  fane,  and  the  noici  of  the  xecoida  of  the  oatlawxies  were  ihewBt  nod  thai  tl9 
jnttices  diCauiTed  the  lefiec 

5«  If  the  rent  and  reverfioa  are  extended  upon  a  JlatutCy  or 
ieifed  into  the  king^s  hands  for  debt,  if  the  leflee  pays  the  rent 
according  to  the  extent,  the  fame  is  not  in  any  danger  of  the 
condition ;  for  that  now  the  leiTee  is  compellable  to  pay  it  accord- 
ing to  the  extent.  3  Le.  ii3«  pi.  150.  Trin.  26£liz«  in  the 
Exchequer.   Kihopof  Brxftol'sCafe. 

6.  If  the  condition  was,  that  j^/iv  rent  be  bebindby  thej^ceoft  5^  3 
cyeoTf  &c.  andm  difbrefs^  Isfc.  per  tptum  tei^ipus pradici*  then  to 
re-enter.    If  there  be  a  diftrefs  there;  at  any  time  of  the  year, 
though  none  be  these  ibfi  laft  day»  jet  the. .conditioii-  is  not- 

broken. 


5«»  iMti 

htcktn.    Cro.  £.  764.  pi.  2.  Trin;  42  Eliz.  B.  R.  Grigg  fk 

IttOJiCS* 

7.  Leflor  W)/fr>,  by  reafon  6t  a  conditibn  trpon  noA'pijment 

of  renty  and  afterwards  brings  detifir  afiihfeqyent  renif  he  imift 

^/Aettf  a  re-etitrj  by  the  leffet  to  revive  the  rent,  or  elfe  the  aAxNi  if 

barred  by  the  leflee's  pleading  the  entry  oS  lefibr  for  the  prior 
'  rent.  Per  2  juft.  againfl  x.  Bolft.  205.    Pafch.  10  Jac  CoUinf 

▼.  Goldfmith. 

8.  Where  an  entry  ts  to  avdiajreehdd^  there  the  fame  of^fjb^ 
to  be  pleaded  by  indenttjre  for  the  cmdUion ;  bat  otherwife  where 
to  avoid  a  kajejir  jears^  being  but  a  dhatteL  j  Bolft.  296.  ICch. 
1  Car.  B.  R.  Potter  v.  Fofter. 

9.  Plea  that  he  ftaid  on  the  land  demanding  thereat  tfyiuml 
pccafumfolit^  without  faying^j^  occafum  folis,  it  good.  3  Bidft. 
296.  Potter  v#  Fofter* 

10.  Leafe  with  a  daiift  of  tt-tnthf^  M  Upr  hfire  ibe  day  ^ 
payment  enters  into  part  of  the  lands  let,  and  at  the  day  he  maket 
a  demand  of  the  rent ;  in  this  cafe  non-payment  and  a  re-entrf 
fhall  not  make  the  leafe  void ;  for  the  rent  y^zs/it^emded  at  dbe 
time  of  the  demand  ;  fie  didum  fait.  Sti.  446.  Pafch.  16554  is 
Cafe  of  Timbrell  ▼»  Bullock. 

(L.  c)  Pleadings  in  -^^^,  &c.  for  Rent.  In 
what  Cafes  there  muft  be  Profert^  or  Monfiram 
of  Deeds. 

^Kix^here  ^'  ^^^ISE  of  rent,  the  defendant  pleaded  hrt  Je /on  fie^  4c. 
h<Mi,  parcel  ^  tht  pLnntiJff aid,  that  he  is  tke  lord  of  the  manor  of  B.  and 
oCthe  ma.  thofe  whofe  efiate  he  hath  in  the  laid  manor  have  been  fei/ed  cf  the 
^"g^y^fw  rent  whereof,  &c.  and  it  was  held  that  he  ought  to  (hew 
Juuuu  0j  deed  of  the  purchafe  %  for  he  cannot  claiih  it  by  fue  eftaU  with-* 
AjiMw-w,  to  out  {hewing  deed  thereof  where  it  Is  a  rent  in  grrfs,  as  it  ap 
chief  ?ord^  pears  to  b^  here,  and  not  parcel  of  the  manof,  nor  appdodant 
■ad  render-  to  it,    Br.  Monftrans,  pi.  px.  cites  2I  AC  57. 

ing  rent  to 

the  donor  and  hi<  hein  lord  of  the  manor,  fuch  rent  m^y  it  frefiriMfir  withoot  Afemng  tftaaitf 

^U  parcel  of  tk€  manor,     PerThor^    Br.  Monilrans^  p).  91.  citet  fta  Aff.  5^    ^of  ^rairoi 

fifvtdfor  equality  of  partiXuM,  which  hat  gone  with  the  manor  time  out  of  mind,  it  may  be  ^li^ 
icribed  for  without  ihewing  fpecialty.  Per  Thorp.  Br.  Monftrana,  pi*  9t-  cito  ••  A£  5^" 
And  it  was  agreed  that  if  a  man  purckafis  reut'/ervice^  and  gets  ftijint  he  mall  have  aflile  vithNK 
flitwing  deed  thereof,  and  yet  it  cannot  be  purdkafcd  but  by  deed,  -and  this  by  rtafaa  tkat  it  is 
0f  common  right,  therefore  (hall  not  fliew  fpeoalty  after  feifin.    Contra  of  a  rcnt-ckargt  and  rrnt^ 

^ciy  and  the  reafon  is  becaufe  the  rent  may  be  claimed  iyafne  eMaie  wkhoot  ftewing  deed,  whctf 
it  is  claimed  as  parcel  or  appendant  to  the  manor  where  the  land  ia^  beoaafe  the  maaar  m 
land  may  pafs  by  livery  without  dicd^  and  iken  the  rent  £oa  with  it,  Br.  Monftrans,  pL  91.  csft 
ta  Att  53, 

Wd.pl.  6a.  2.  4ff!/e  of  rent,  the  plaintiff  ^^rifcrf  iii  hhn  and  his  aoscef- 
a^.^  Co^  tors,  and  thofe  whofe  eftatc  his  anceftors  had  in  the  ftme  rent, 
that  he        to  hold>  &c.  and  the  title  adjudged  good  without  a  (hewing  fpe* 

ft  wr^d"*  d.  ^'^^  ^^  ^^^*  ^^  ^'"^  thereof  brought,  and  the  jadg;Bicnt 
— ia tx^    ^^'^  affirmed,    Br^'Monftraas^  pi.  pz.  cites  23  A£^. 


^tnu  ti^x 


iMt^  tbc  diCuaaflt  coamed  lifque  dbte  of  B.  and  the  pbhitiff  v/Mei  \dmM£  ^  a  lUiager. 
«c.  and  there  it  was  laid  he  who  intiiia  U  himfeifto  a  rcni  hy  pu  t/Uu  fliaU  fliew  deed  thecaoC 
Per  Littleton.  Br.  Monftrans,  pL  laz.  cites  ii£.  4.  lo. 

3.  In  iffife,  the  plaint^  pre/eriied  in  J.  S.  and  his  anceftors  , 
m  tie  rent  time  out  of  mind  who  grMntei.  it  to  T,  tvho  dtvifed  H 

t9  tbepl(untif\pj  cuftom ;  and  per  Cor.  he  (hall  ihew  the  deed  [  5^3  ] 
toT.  quod  neta.     Br.  Monftrans^  pi.  loi.  cites  38  AfC  aS. 

4.  A.  granted  all  his  efiaie  referving  a  rent^  he  fhall  not  hav^an 
a£kion  thereof  without  &ewi|g  deed  of  refervation,  for  he  has 
not  anj  reverfion  in  him.  Br.  iVIonftrans,  pL  133.  cites  43  Afll 
46.  and  12  H.  4.  17, 

J.  j^JJ^e  was  brought  by  W.  P.  of  a6s.  8d.  ofren^  granted  to 
hisskfir  life  by  J.  S.  ouicf  ^  marks  of  rent,  wluch  he  had  !n  T, 
in  fee  mtb  di/lr^  in  all  his  lands  and  rents  in  T.  But  it  was 
aot  adjudged  whether  he  {hould  (hew  the  i  ft  deed  of  5  marln 
rent ;  for  the  Court  held  contra  querentum,  inafmuch  as  a  rent 
cannot  iflue  out  of  a  rent  as  it  feems.  Neverthelefs  per  Paftoni 
Weftbiuy,  and  Rolfe,  he  may  maintam  the  aflife  without  (hew- 
ing the  jfrfi  deed,  becaufe  he  has  m  more  than  a  particular  efiate  ; 
but  it  was  not  denied  but  that  if  he  had  the  intire  fee*fimple  he 
ought  to  ihew  the  ift  deed  notwithftanJing  parcel  only  of  the 
rent  be  granted,  and  not  the  whole.  Br.  Monftrans,  pi.  5.  cites 
3  H.  6.^0. 

6.  If  rent  parcel  of  a  manor,  or  appendant  to  an  office,  or  rent  re* 
Covered  in  value  fir  land  tailed  loft  ihall  be  in  demand,  the  de- 
mandant ftxall  not  ftiew  deed,  for  by  a  grant  of  the  manor  or 
office  the  rent  pafles,  and  where  it  is  recovered  in  value  the 
jcecord  ^all  ferve.  Per  Kehle.  Br.  Monftrans,  pL  112.  cites 
laH.  7*  II. 

(M.  c)     Equity.  Cafes  in  Equity  relating  to  Rent. 

I  •  f  ORD  Zouch  deceafed,  late  father  to  the  plaintiff,  did  gm 
'^  the  manor  of  W.  with  the  appurtenances  in  the  coimty  of 
Dorfet,  intaUedto  thefither  of  the  defendatU,  referving  40/.  a  yeeur 
rent  to  him  and  his  heirs  *,  and  after,  about  3  years  laft  paft, 
granted  25  U  parcel  of  the  faid  rent,  to  the  plaintiffs  for  their 
lives ;  and  the  defendant's  father  attorned,  and  paid  the  rent  to 
the  plaintiffs,  until  about  2  or  3  years  before  his  death,  which  was 
about  6  years  fince,  fince  which  time  the  defendant,  being  iffue 
in  tail  and  feifed,  refufed  to  pay  the  faid  rent,  but  was  ordered 
by  this  Court  to  pay  it^  if  he  fbew  not  good  caufe  to  the  con* 
trary.  Gary's  Rep.  131,  132.  cites  22  £liz.  Zouch  v.  ;Sidden- 
bam. 

2.  The  plaintiff  feeks  relief  by  way  of  contritnitjon,  for  that 
one  of  the  defendants  has  a  rent-charge  out  of  Us,  the  plaintiffs, 
lands,  and  one  either  of  the  defendants  lands,  and  yet  feeks  to  lay 
the  whole  burden  of  the  rent-charge  upon  his  the  pUuntiff's 
lands  \  and  becaufe  the  defendant  would  not  anfwer,  therefore 

an 


^6^  itDlt 


M  fhjunaidn  1$  g|ranted*  for  ftaying  o^  thb  fUltt  for  tlie  fc&i; 
Gary's' Rep.  132;  cites  fti  Eliz,  Dolman  v.  Vavafor, 

3.  Where  a  man  made  title  to  a  rtntffech^  of  which  there  wai 
nof^iny  nor  for  which  he  had  any  aOion  at  the  coBBMnoii  l«w^ 
and  prayed  help  here^  it  was  denied  tipon  conference  Ind  by  thd 
lord-keeper  with  the  juflge^.  Gary's  Re^  7,  cit^  Mich.  XS96« 
Anon.  ' 

4.  The  Court  is  of  opinion,  that  the^plaint^  haTiii|^  A^ra^ 
his  rent  J  there  is  no  reafon  but  th||  the  defendant  flioiud  detaitt 
it^  by  reafon  6(  the  plaini^s  aB.  Totha  267.  cites  3 1  fits.  ftL 
31a,  Warren  v;Towler. 

5-.  hiffeefor  40  yon  irom'C^EIiZi  maie a  Infifir  %\  yeafs  ren^ 

dering  rent*  '  The  patentee  granted  tetuMjhiumJuum  to  J.  &  ihe 

plaintiff,  to  whom  the  un£r4ejlj^e  refufeii^  attOm,  orpdfAi  rmu% 

but  Lord  C.  EUefmcre  decreed  him  to  attonit  and  pvy  the  rent 

and  arrears,  unlefs  caufe,  &c«    For  J.  S.  cdtdd  not  compel  the 

£  i^A  i  ^^^^^  ^^  attorn,  yet  Without  attornment  the  rcverfioDy  to  vhidi 

the  rent  was  incident^  was  in  J;S.    Mo.  do5«  pL  1092*  Midu 

}  Jac,  in  Ganc.  Shute  v.  Malory. 

8.  c.  c'ltecl       6*  A  rent  Was  dewfed  witbaui  £firefif  ^jiX.  the  tenaat  haa  beei 

j^br.  Equ.   decreed  to  pay  it\  becaufe  without  fenoa  he  has  no  remedy,  and 

Jl!t!«t   yet  the  rent  is  in  die  derifeebythe  defife.    Saud  by  Lonl C* 

addf  a  rea-  Ellefmere  to  have  been  fo  deci'eed.    Mo.  8gl5*  pi.  1092.  in  the 

fon,  VIE.  be-  Cafe  of  Shute  v.  Malory.      . 

csttk  by  in«  '  . 

.UiMlKDeiit  the  tenant  of  the  hud  mnt  inoot  conlilii  iMt  the  tine  «£  die  devife.  Bat  tM.  147.  cin# 
tbcte  i«  a  D.  P.  tod  I  luppoCe  itiiipnntea. 

7.  If  the  lejfor  enterti  andfufpinds  his  tent>  he  fluffl  not  have 
*  his  remedy  in  equity  for  it ;  for  it  is  contrary  to  the  la^.  Pcf 
Doderidge,  and  not  denied  by  any.  Noy  82.  m  the  Cafe  of 
Vincent  v<  Beverly. 

84  If  a  man  grants  a  rehi<harge  Outof 'dl  his  lands^  and  efier^ 
mmrds  fells  the  land  hy  parcels  to  divers  perfonS)  and  the  grmiee  of 
the  rent  wll  from  time  to  time  levy  the  whole  rent  f^^aur  of  die 
ptirchafofs  Wy,  he  fhali  be  eafed  in  Chancery  by  contribution 
from  the  reft  of  the  purchalbrs,  and  the  grantee  fiail  be  iv- 
Jhrained  by  order  to  chdtgie  the  fame  upon  him  only.  Gary^s  Rep.  3. 
Anon. 

9.  One  was  rdieved  againft  an  entingmjbment  of  fent.  Toth. 
270.  cites  Mich.  2  Car.  tfalliley  v.  Skarret,  and  Sheedon  ▼• 
Gibbs. 

10.  Judges  were  of  opinion^  that  a  rent  paid  fir  a  bng  time 
f  although  no  ajfitrance  could  be  produced)  fhould  bie  decreed  to  be 
paid.    Toth.  270. 

1 1.  A  rent-charge  decreed^  though  no  evidence*  Toth*  270.  dtes 
HiU.  10  Car.  Ghurchil  v.  Brewer. 

12.  Concerning  rents  which  have  been  paid^  by 'reafon  of  a 
long  confiant payment.  Decreed.  Toth.  270.  dtes  12  Car.  Otfitf 
▼.^Gater. 

An 


13.  An  aiiniiity  ms' devtfed by  wUl^  and  by  the  fame  yf\}X4be  t,C.^tt^ 
fame  lands  devifed  to  an  balfirother  of  the  device  of  the  annuity  5  jj'^i^Sfe 

this  being /z  rent-feck  ^thout  feifin,  and  no  power  of  diftrefsi  ofOarcyv. 
and  the  dewfeerfthe  lands  having  promifed  to  pay  //,  the  Court  de^  lHrcjr.S.C» 
creed  the  devifec  of  the  lands  to  givefnfin  of  the  rent  to  the  de-?  J^sTdS'lf* 
vifee  of  the  annuity.  Chan.  Cafes  147.  Mich.  21  Car.  2«  in  £iiz.Lib.B. 
Cafe  of  Davy  v.  Davy,  cites  22  jAne  1644.  Ferris  v.  Newby.      ^1-  73^» 

Ncwby  U  tL  that  the  Ccait  allows  feifin  to  a  rent-feck.— •-4  Le«  184.  pi.  28a*  Mich.  3o£Ji«« 
C.  B.  inHALTOM*i  Cafe,  it  wa«  agreed  by  all  the  juftices,  that  where  an  annuity  or  rent  it 
mnted  to  one  for  life  c^  in  fee,  and  the  deed  is  executed,  fcaled,  and  delivered,  but  no  fcifin 
.Ik  given  to  the  party  of  the  rent  or  annuity,  the  Court  of  Chancery  may  decree  a  (eifin  of  thfe 
FCDt  to  be  given,  and  the  rent  to  be  paid  to  the  grantee,  and  that  was  faid  to  have  been  oftentinet 

dareiim  the  faid  Couit  of  Chancery. S.  P.  Arg.  And  admitted  by  the  cotinfcl  of  the  other 

Side.    Chan.  Ca(et  79.  in  Cafeof  Thorndike  v.  Allington. 

14.  A  dewfe  was  to  the  plaintiff  by  the  defendant's  father 
(wbofe  fon  and  heir  the  defendant  was)  of  20/.  per  annum  out  of 
a  reBory^  with  a  claufe  of  dijirefs  for  non-payment.  7he  glebe  be^ 
longing  to  the  redlory  was  but  of  j^os,  per  ann.  And  the  tithe 
not  being  fubjeft  at  law  to  a  diflrefsi  and  fo  no  fufScient  remedy 
at  law  for  the  rent,  the  plaintiff  thereupon  brought  his  bill  to 
have  the  whole  rectory  liable  to  the  rent,  and  the  defendant  de- 
creed to  pay  it.  On  the  defendant's  part  it  was  iniifted,  that  this 
Court. ought  not  to  extend  a  remedy  beyond  what  the  defifor 
appointed,  and  the  plaintiff  muft  take  fuch  remedy  as  bylaw  he 
might.  The  plaintiff's  counfel  replied,  that  the  devifor  gave 
the  annuity  out  of  the  whole  rectory,  and  intended  the  tithe  ad 
well  as  the  glebe  Ihould  be  liable  to  it.  The  Court  decreed^  that 
the  whole  reBory  be  liable  to  pay  the  annuity,  and  that  the  de- 
fendant do  pay  the  arrears  and  cofts.  Chan.  Cafes  79,  8o,  Hill. 
xS  &  19  Car.  2.  Dr.  Thorndike  v.  Allington. 

15.  A  rent  or  peniion  of  xl.  145*  per  annum,  was  granted  by 
King  H.  6.  to  Eaton  College,  iffuing  out  of  certain  lands  \  the 
college  brought  a  biU  againflthe  executor  of  the  tertenant  for  relief 
as  to  the  arrears  due  in  his  tedator's  life-time,  fuggefting  that 
the  college  did  not  know  the  lands  charged^  and  fo  could  not  dif- 

train,  and  that  though  the  perfon  of  the  tertenant  was  not  r  .5^  n 
chargeable  with  the  rent  at  law^  but  only  the  land  by  way  of 
difirefs ;  yet  iince  the  tefatrix  had  held  the  landf  and  did  not  pay 
the  rent,  it  was  infifted,  that  the  perfonal  eftate  of  the  teftatrix 
was  augmented  thereby.  And  fo  the  Mafter  of  the  Rolb  decreed 
thf  execator  to  pay  the  arrears  as  far  as  hihadaffets  of  the  teftatrix's 
eftate.  Chan.  Cafes  121.  Hill.  20  &  21  Car.  2.  Eaton  College 
▼.  fieaucheap  and  Riggs. 

x6.  The  bill  was  for  3L  due  for  a  rent  of  5  s.  per  annum,  AbUlwM 
arrear  for  X2  years.    The  plaintiff  fuggefied,  that  the  deeds  by  toberdiev« 
which  it  was  created  were  loft  \  and  there  Vi2&  proof  of  a  conftant  ^^  "J!?!?? 
faymtnt  tiU  the  X2  lafl  years.    The  Mafter  of  the  Rdls  decreed  renu  par* 
payment  of  the  arrears  and  growing  rent,  becaufe  he  faid  it  wai  chafed  by 
uncertain  what  kind  of  rent  it  wasj  and  fo  no  remedy  at  law*  ^^p^"=^'^» 
Chan.  Cafes  xao.  HilL  20  &  ax  Car.  2.  Collet  v.  Jaques.  M^aLtiL 


5^5  Sent*' 

ifluingomofhn^s,the  bHlAip^^n^ the  remsM  beat r0if)l«ii/i^^iVliriii^^^4tW,lsfrbtt0xr 
could  not  recover  at  laxu^  n9t  Aboa^in^  tie  nature  of  Ike  rtntt  xahether  veot  cktr^et/cnWfiir  tta^Jedi,awi 
the  huadurus  of  the  l«ntl  bcinir  uncertain;  fo  that  ihcy  could  uot  at  law  declare  what  the  p^ecifew 
nefs  as  wa*  rcquirtd  in  an  avowry ;  and  {cvcra)  precedents  being  produced,  where  Ibe  Coart  Md 
relieved  in.thcfe  cafes,  and  amongft  o:hcrs  S:r  WiHiam  Bcverlham's  Cafe,  who  had  a  dcsnee  fee 
a  rent  of  i  $.  3-d.  prr  annum,  die  Court  declared  thty  would  decree  the  rent,  if  it  bad  bertt  coo- 
ftaatly  paid ;  but  the  dcfcn'^iant  dcfiring  the  matter  might  be  tried  at  law  an  ijfue  ^'as  din^kd  to 
try  wketAer  any  and  u.',at  rent  r*'.w  ijuin^  out  ojall  or  any  the  lands  in  the  kill  wund^ned.  VcfB.  3iy. 
pl.  354.  .Hill.  1685.  Cox  V.  Foley. 

N.  Chan.  1  -.  A.   intitlcd  to  a  renUchargc  of  200L  a  year,  wbcrcof 

S.  a  by  the  ^^'*^^^  ^^^^  ^^^  ^"^>  fuggcfted  by  bill  that  the  defendant  kepi  m 

name  of  J^ock  on  the  land^  hut  converted  a// i/ito  tillage  \  fo  that  there  was  not 

^a'cy  V.  afujicient  diftrefs^  and  had  no  remedy  but  in  eqaity,  and  prayed 

asoK^po-  relief.     Lord  Chancellcr  dire^ed  a  trial  at  law,  whether  there 

annum,  was  any  fraud  to  hinder  the  plaintifF  of  his  diftreis  ?  and  de- 

rent^hofgt  clarcd  that  unlefs  fuch  fraud  Xvi  appear^  the  plmnt^  emdd  nst 

wa*  fettled     1  i-  f  1        "^        1     1    ''       11    i_  111  ^^        ^-       2^    -. 

on  the         ^''^^  reltef  hefe\  and  th.it  all  he  could  do  was  to  relcr  it  to  a 
piaintifrfor  trial  on  that  point.    Chan.  Cafes  144.  Mich,  a  I  Car.  2.  Davy 

herjointure.   y,  Davv. 
with  Power 


§f  dijlrefs^  and  there  being  a  grrat  arrear^  and  nafujjicient  SJlrtfs  on  the  land,  bill  waa  Chat  de> 
lendant,  the  devifee  of  the  inheriiance,  might  fet  out  fuflictcut  d:flrc(«,  or  tbat  the  plaaouff  nug^C 
hold  and  enjoy  till  paid.  Per  Lord  Wright.  '1  he  law  never  gives  other  remedy  thaa  whn  the 
party  hai  provided  for  himfelf,  and  that  is  here  only  by  diftreG,  and  eould  not  relieve  n6i.c/ft/raMi 
proved,  as  lettin;;  l^c  land  lie  freHi,  or  dcpafturing  in  the  night-time.     1  Vem.  R.  382-  pL  340^ 

Mich.  X760.  Champcnioou  V.  Gubbs. S.  C.  Cliaa.  Free.  ts6.  pl.  ttt.  Tint  the  aide 

was  re-heard  \he  i7ih  of  July,  and  the  Lord  Keeper  ccmtinoed  his  former  opioioa  ananft  the 
plaintiff,  and  affirmed  the  decree.  Jfut  where  one  deinfe^  an  ^f^tt  cksfFeMe  vtiA  tcoL  a 

ytar^  to  his  father^  payable  half-yearly,  and  in  default  to  enter  and  df  rain,  and  the  diftrcft  to  is 
iain  till  the  arrears  paid;  the  father  died,  upon  a  bill  by  his  widow  and  executrix  for  Mahfh^m 
of  the  arrears,  the  Mailer  of  the  Roils  decreed  the  fame  wich  cofts  attd  ciMrgea,  and  (be  Id  caber 
and  enjoy  till  faiisficd,  though  the  Lord  Keeper  this  term  difmidcd  the  bill  in  the  like  cafe  be- 
tween Champernoon  and  Gubbs.  a  Vern.  386.  pi-  35^  Mich.  1700.  tt  Nov.  Fofterv.  Fbicr. 
— S.  C.  Chan.  Free.  laa.  pL  ic6  fays  tliat  the  devlfc  was  of  toot  a  year,  to  A.  bia  biker  h» 
life,  to  be  iifuing  out  of  the  rents  and  profits  of  Bl.  Acre,  and  to  be  paid  halC-yearly,  with  acXaufic 
of  d'ibefs.  A.  entered  and  received  the  profiu  till  his  death  (which  was  ^  years)  but  the  hods 
Mere  not  fuflicicnt  to  anfwer  abo\e  50I.  a  year,  he  died,  and  having  devifed  the  arrran  to  the 
plaintiff,  and  made  her  executor,  (he  brought  her  bill ;  and  it  was  decreed  for  her»  the  uJUtm*s 
intent  teing  plain  that  his  father  Jkould  have. 100 1,  s  year,  and  that  a  dxtij"  of  the  rents  of  lands  •/ 
the  fame  as  the  land  itfelf,  and  the  devife  of  Bl.  Acre  (charged  with  the  laid  anmiityj  ~*^ 
tn  his  hands  by  the  faid  words ;  for  it  could  not  be  charged  before. 


18,  A.  vrzsfeifed  in  fet  of  rent  of  7I.  per  annixm»  which 
paid  him  by  the  owner  of  the  lands  out  of  which,  £cc.  daarh^  kis 
life^  and  by  his  death  this  rent  defcended  on  tieplain^2s  hetff 
and  /he  onuners  of  the  land  paid  the  rent  to  the  ^axotiStUi  164U 
Several  conveyances  were  made  of  the  landm  the  late  titmblesy  etai 
fo  no  rent  paid Jince  164 1.  The  lands  were  now  come  to  the  <le« 
fendant;  plaintiff  prayed  that  defendant  might  be  decreed  to 
pay  the  rent  and  arrears.  The  defendant  laid  that  be  £i  met 
htow  anyfi/ch  rent  was  ifluing  out  of  the  faul  land,  emdtbai  he, 
and  thofe  under  whom  he  claims,  bad  enjoyed  thofe  lanfa  yo 
years  under  diverfe  purchafers,  wthotft  any  demand  of  the  tent 
[  5^^  ]  ^^^^  ^^  knew  of  till  the  bin,  and  demurred,  becaole  the  bill 
fought  to  fubjeA  his  perfon  (which  was  not  to  be  liable  at  hm) 
to  pay  the  rent  and  arrears^  and  it  having  been  fo  long  iwspaid, 
it  was  to  be  prefumcd  the  rent  vtas  efetingutflftd  ^  and  however^  it 

appearing 
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appearing  by  the  biU  that  the  plaintiff  had  fsHin^  he  might  brine 
bis  affifenitiaw ;  and  if  there  had  not  been  a  feilid,  k  w^  iaid 
that  all  the  relief  this  court  would  have  given,  would  be  but  to 
give  feiiin.  And  on  debate  the  demurrer  was  allowed.  Chan. 
Cafes  184.  Trin.  22  Car.  2.  Palmer  v,  WhettenhaL 

19.  A  leafe  is  made  rendering  rent,  and  if  a  tmadovi  ht  ptoviei 
to  pay  5 1*  per  atre.  North  K.  aflccdif  thb  was  relievable?  a  Cham 
Cafes  199.  Trin.  26  Car.  2.       . 

io.  Chancery  will  not  decree  a  r^w/  to  he  aiated  on  the  account 
of  lofs,  eviAlon,  or  UJfening  the  profits ^  unlefs  there  be  a  cdve^ 
nant«  2  Chan.  Cafes  204.  Mich.  26  Car.  2.  Duckcnfield  v« 
Whichtot. 

21.  Forty  marks  yearly  rent  was  referved  on  a  fale  of  lands  in 
the  9th  of  H.  8.  payable  to  the  vendor  and  his  heirs.  This 
deed  was  inroiledat  Che/terj  and  the  rent  paid  till  the  year  1652^ 
but  the  counterpart  being  lojiy  it  was  now  denied  to  be  paid.  The 
defendants  pleaded  that  they  were  purchafcrs  for  a  valuable  con- . 
fideration  without  notice,  &c.  and  that  fome  of  them  had  en« 
joyed  the  lands  30  years,  and  more,  in  all  which  time  no  demand 
was  made  of  thcfe  40  marks,  or  of  any  part  thereof.  Mafter 
of  the  Rolls  decreed  it  to  be  paid  with  intereft  ;  but  Finch  K« 
reverfed  that  decree  as  to  the  intereft,  becaufe  the  deed  being 
inroUedi  it  was  a  negleA  in  the  plaintiff  that  he  did  not  recover 
the  rent  fooner.  Fin.  R.  241.  Mich.  27  Car.  a*  Boteier  V. 
Maffey. 

22.  Lands  were  charged  with  a  rent ;  jf.  purchafa  part  with 
fiotidj  and  afterwards^///  part  of  that  part  to  B.  and  defires  the 
grantee  of  the  rent  to  join  in  a  fine  to  B,  affuring  the  grantee  that 
It  would  be  no  prejudice  to  his  rent.  It  was  infifted  that  no  re<- 
Uef  ought  to  be  in  equity,  becaufe  the  extinguifhment  of  the  rentj 
beirig  a  rent-charge,  was  by  the  plaintiff's  own  aft  by  a  fine  % 
but  Lord  Chancellor  held,  there  was  no  confideration  for  the 
rent,  nor  any  agreement  to  extinguifh  it,  and  that  the  gr«intee 
was  circumvented^  and  decreed  relidFagaxnft  A.  Qian.  Ca&  273. 
Hill.  27  &  aS  Car.  2 v.  Hawkes. 

23.  Rent  in  lieu  of  tithes  payable  before  the  diflblution  of 
abbqrSf  &c.  though  not  paid  for  14  years  pad  was  decreed  to  be 
paid,  and  all  the  arrears.  Fin.  R.  256.  Trin.  28  Car.  a*  Dr. 
Bu(by  V.  the  Earl  of  Salifliury. 

24.  A.  upon  his  marriage  charges  his  lands  with  a  rent^hargi 
Jir^jmntun  of  his  vnfty  and  afterwards  by  his  will  devUes  part 

rfibefe  lands  to  his  wife.  The  phuntiff^s  bill  was^  that  the  lands  di» 
nfifed  to  the  wife  ndgit  bear  their  proportion  of  the  rent'cbarge^  other* 
wife  the  refi  of  the  lands,  that  were  not  tuficient  to  pm  the  rent^ 
would  be  clogged  with  the  arrears,  which  in  time  would  fwallow 
up  the  inheritance*  Lord  Chancellor  ^  the  grantee  of  the  rent* 
charge  may  diftrain  in  all  or  any  part  oLthe  lands  for  her  rent, 
snd  there  is  no  reafon  to  abridge  her  rJnedy  in  equity,  and  the 
.Imftand  certainly  intended  her  fome  benefit  by  this  devife,  and 
he  has  not  declared  it  ibould  be  accepted  in  part  of  the  rent- 

Xxz  chargCi 
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diifgCi  and  therefore  difmifled  t|ie  bilL    XTeiti.  347,  pL  34a. 
Micb.  i6Zs*  Knight  ▼.  Calthrope. 

25.  A.  UJjkihit  yean  unier  m  artmn  refit,  and  etvenauU  t$  r#- 
pair^  matif  1 00  tuukf  4eafis  ;  the  premifes  were  not  repiired^  nor 
the  rent  paid ;  a  re-^ntry  irmade^  and  the  original  leafe  avmded. 
Six  of  the  under-Je^ejibrougbf  a  till  zgTixi&dkc  head  hmdlbrdand 
fir&  leflee  &  aL    The  Court  faid>  thej  couti  n^  make  any  decree 
to  cpportion  tie  bead  landlords  rentSy  nar  relieve  the  planitif  iiir  §0 
their  foment  of  tbi  whole  rent  in  atrear,  and  repmheg  edi  Aiprt* 
ndps  \  out  when  they  have  fo  done,  they  might  compd  the  reft 
ofthe  under-tenants  to  contribute.    %  Vem.  103.  pi.  pj^  Tiin. 
1613.  Webber  v.Smithk 
C  5^7  }      ^  K.fiifed  in  fee  of  a  meiHi^^e  of  81.  per  ann.  emdp^^fd^ 
apirfonsl  efiate  of  about  2j;oL  Taloe,  devifol  feveraJ  legacies,  and 
MW  to  B*  his  ildejlhn^  tbeplamtiff,  5/.  yearly  for  4/Q  jewrt^  if  ho 
Jhouldjo  hnzHvijani  made  C.  his  zdfon  executor  and  refduary  kg^tet^ 
^nd  devi/edio  him  tbefaid  m^uage  in  tail.    C.  died,  and  during  hts 
life  paid  the  annuity.    His  exeeutrix  in/S/kd,  xkaxjbehadmefgets, 

andthat  thewObadnU/ubje&edtbereal^aietotbepaymtntxbaedU 
and  that  C.  docked  the  entail^  andtorrowed  50/.  rfS.  theflafn^i 
andforjicuring  thereoFf  and2i£o  of  the  5/.  a  yearj^  ^^jears,  c§»- 
veyidtieniffiufein/ecto  y,.S.iHtni/lJortbej^nti^^  redeemaUo 
at  3  years  end  on  payment  ofthe  50!.  and  intereft,  and  the  3 
five  pounds ;  and  that  the  money  was  repaid,  and  the  plmntijf 
fad  ro<oxveyedi  and  fo  had  extingmfied  his  right,  if  any  he  had,  as 
to  the  leal  eftate.  But  the  Court  thought  that  C.  being  both 
devifee  of  the  land  and  eicecutor  alfo,  the  lands  ihould  be  liable 
to  ^e  5L  a  year,  as  in  GtownESLET  and  Pelham's  Cafe,  efpe- 
cially  as  it  was  all  the  provision  made  for  the  difinherited  har, 
and  C  had  above  lo  years  duly  paid  the  fame.  And  as  to  lif 
fntended  extingmflmum  by  excepting  the  mortgage,  it  was  mot  to 
to  regarded  in  oftdty.  And  fo  decreed  the  arrears  and  gi owing 
annuity  for  the  future,  and  an  account  of  the  rents  and  profiu 
ofthe  real  eftate  for  that  purpofe.  2  Vem.  143,  144,  pL  14a 
Ttm.i6go.  EUiot  v.  Hancock  &  al. 

Fersifffcof  Xemingenc^t  Seejail^Dtp.  SMt^  Wttiitok 

mifkttg,  Uttpbtnnt  lUlinlntioA  mm$  a^d  Qthcr  X^ 
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(A)    In  tphat  Cdjis  It  Ihall  be  [and  •«/  tobat 

'  f  I.  TF  d\e  {HUties  are  at  iffiie  Mm  at  imnvUtritd  Wut  Uutr  tona  l«  *^ 
:    i  replead.-    3  H.  6, 39.]  •  ^^^ 

ytaxifir  rent  the  defeniantjicaiei^  (hat  heftrt  the  rem  ine  ke  MfjMpud  tk$  term  t^J.S^wf  tokiek 
tke' pUUtif  ktd  nHutm  Ijjte^  ums  joined  upon  ike  notice,  and  verdifi  For  the  dcfcadaoL  It  was  in* 
filled,  that  judf^cm  oueht  not  to  be  gtvcOf  but  a  repleader,  the  iSfme  lifting  upon  a  wuOier  immom 
ieridt,  ihc  notice  bein^  no  dilbbar^e  withmit  agreement  or  acceptance  by  th:  itrft  lei!br.  And 
Twtfdcn  J.  faid,  that  if  an  intproperiffiu  it  taken,  and  .vcnlid  given,  jodgment  fhall  thereupon  be 
given  whether  for  the  plaiiatin  or  defendant,  and  cited  ,Cro/J.  5^5.  But  an  immaierialijne  is  w^ere 
upon  the  verdiA  the  Court  cannot  Itnow  for  whom  to  give  the  judgment^  whether  for  plaintiff  or 
clefcndant.  And  to  this  the  Chief  Juft.  and  Windham  J.  agreed,  and  awarded  a  repleader.  Lev« 
3a.  Pafch.  13  Car.  a.  B.  R.  Serjeant  v.  Fairfax. 

Debt  ufiou  hndneratnfi  the  defendant,  as  executor ;  the  ijue  vwjwned^  wketker  he  had  ^fits  pr 
fiet  on  ike  '^otk  of  Novemker^  which  was  tke  ioj  tnken  he  haiiMheefrJI  fftkipUintif*i  9rigin3i  and 
*it  was  found  that  then  he  hud  not  afets,  tt  wm  moved  for  a  repleader,  becauCe  (u  waa  (aid)  this 
.was  an  immtferi^/  j/Tue ;  for  though  he  had  not  a^cts  then,  yet  if  he  had  any  afterwards  he  ia 
liable  to  the  plaintiff's  a^on ;  but  it  was  in&fted  to  have  judgment  upon  the  fbtme  pf  ga  H.  8^ 
'90.  bccaufe  here  the  parties  only  doubt  whether  there  were  aflGets  at  the  time  of  the  notice.  Aitl 
ft  was  found,  that  there  were  none,  and  that  therefore  judgment  is  to  be  given  accordingly* 
And  of  thft  opinion  was  the  whole  .Court*  t  Mod.  139,  149.  Mich,  aft  Car.  t.  C.  B.  Read  v« 
pawf^n. 

Atkins  }.  was  clear  pf  opinion,  that  if  the  partiea  join  in  jin  immateri^i  ijfiu  there  fiiall  be  no 
Kpleadcr,  bccaufe  it  is  helped  after  verdid  by  thefe  words  in  the  ftatute,  vis.  {gny  ^ue).  It  la 
not  iai(i,  an  ilTue  joined  upon  a  material  point,  and  the  iptent  of  the  ftatute  wu  to  r  g^o  1 
prevent  repleaders :  and  that  if  any  other  conftruiCtioi^  (hould  be  made  of  that  aft,  t.  5^^  J 
.  lie  wu  oif  opinion,  that  the  Mgcs  fat  there  not  to  e^pouivl  but  to  make  a  law;  for  bv  (uch  an 
interpretation  mu^  of  the  benefit  intended  by  t^e  a£i  to  the  party,  who  bad  a  verdio,  would 
|>e  reftraincd.  But  the  other  juilices  were  all  of  opinion,  that  fince  the  makinj;  of  thia  ftatute  it 
liad  been  always  allowed,  and  taken  a^  a  diference^  that  when  ihtijne  was  ferjMly  wuUerieU  they 
Ihould  be  no  repleader  {  but  that  it  waa  otherwi2(B  where  the  iJue  waa  mt  materiaU  t  Mod.  ifdb 
an  the  Cafe  of  Ecad  v.  Pawfon* 

In  replevin  the  defendant  ciaims  property^  and  Cays,  thtt  the  goods  are  his,  akfyne  hoe  thai  they  sre 
theffaintipsi  the  pla^ntiQf  replies,  that  they  are  his,  ah/fue  hoe  thai  they  are  the  defendants^  &  hoc 
peut  quod*  inquiratur  per  patriam.  This  was  taken  to  be  an  immaUriMiffke^  and  a  repleader  or  a 
new  trial  awarded  ;  for  that  upon  this  iffue  the  porperty  cannot  be  tried ;  for  the  plaintiff  ought 
lo  prove  them  to  be  his,  and  not  the  defendant  to  be  his ;  for  if  they  be  a  ftranger'a,  and  not  the 
plaintiff's,  tbe  plaintiff  has  09  right  tp  take  thenu  S)^in,  6^  pL  tx.  Mich.  34  Car.  a.  B.R. 
Mubloun's  Cafe. 

In  d^  the  plaintiff  declared,  th^t  per  pifddamferiptumt  &c.  being  a  deed  poll,  tefattm  ef% 
^uod  the  dtfendani  cefijet  of  the  plaintiff,  fnck  lands,  pre  mno  anne,&  vitam  tarn  din  piveret,  ad  vigmi 
&  quinque  libras  foivend.  ajl  ^uo  feiEi  ma^me  nfualia,  &c.  eini  counts  alfo  upon  '  ^es/r  paroifSi 
y.  AT.  toM  din  viverei)  fox  e/ntyear^  dec  and  wexs^  t^  J»'hi*  mu  ihe  life  intended,  and  that  he 
was  living  at  the  time  that  the  mqney  waa  due,  &c.  And  tjine  timf  ^^»«  Aat  7.  M.  was  not  living  \ 
and  a  yerdi^  for  the  plaintiff.  And  ^  ii^  move^  in  ^m!^  of  jii|4cment,  utat  the  iffoe  wm  ^ 
immaterial  iffoe :  it  waaanfwere^,' .ililt  the  verdift  being  fotimd  %  the  plaintiff,  and  he  haviqjg 
a  good  declaration,  he  Ihall  have  j^topent  aGGor4m^  tQ  the  c^ie  oiF  folvit  ad  diem'  pleaded  to  .a 
fingle  bill,  and  found  for  the  plaintiff,  he  (hall  have  judgment;  thoiuh  |f  in  fudi  cafe  the  verdift 


had  been  for  Uie  defendant,  there  OuU  be  a  repleader.    But  per  Hok  Ch.  J.  the  ifie  heie  U 
•fVtic  ihreuMhmt  immaieruUt  and  there Joogta  to  Km  a  repleader;  and  it  (eemed  to  him,  thdt  ^ 


5^8  iReplea^et* 

-  chred  npon  a  dcmtfe  for  a  yeaV  ccrtaiiu    Skin.  c6q,  571.  pi,  14.  Mick.  €  W.  &  >C  B.  I. 
Netiwrtw  v.  Jcflbp. ^^See  pL  3*.  Suplc  v.  Kiydoo. 

di  'ilf*^       C^"  *  "P^**  *°  in/uficient plea.',    ?o  H.  6.  3a.] 

brought  upon  an  obligation,  to  which  the  defendant  pleads,  thit  an  tf  ranger  V4S  imprifiiodi  bj 
another  ftraoger,  and  kept  t a  pri/on  untii  the  dejtniant^  as  furet^  ot  a  ilrangcr,  made  the  U»4l 
and  it  was  held  a  naughty  jplca,  and  a  repleader  awarded.  Browol.  6^  Tna-  7  Jac  ManieU 
V*  Gibbg, 

[3*  jl/ter  tjjui  if  the  tenant  .makes  default ,  and  at  the  petit  cape 

returned  the  demandant  releafes  the  default  he  fhall  not  replead 

wholly  de  ilovo.  12  H.  6,  7-] 

^— ^—  ■%       [4.  If  the  inqueft  be  taken  by  default  the  parties  fhall  not  re» 

^  f^  430'  ^  plead  after  \   bcc?mfc  by  the  default  he  was  out  of  Court*    ao 

the  19th  relblutioa,  in  the  Caic  of  Staple  v.  Haydon.     • 

[5.  If  tenant  for  life  mates  default  after  default^  and  he  in  rever^ 
Jion  is  received^  and  Jains  ijfue  upon  0n  ill  plea^  and  after  «/  mjfiprius 
males  default ;  now  at  the  day  in  bank  there  ihall  not  be  any 
repleader,  becaufe  by. his  default,  after  the  receipt,  the  de^ 
inandant  has  caufe  to  recover  the  land  upon  the  default  of  the 
tenant  for  life  j    and  fo  the  plea  cannot  be  put  in  fuch  degree 
as  it  was  at  the  time  of  mifpleading,  as  it  ought  upon  the  re« 
pleader,    ao  H.  6.  37.  b,] 
As  in  ieht         [jfi.  If  an  inqtdejl  be  taken  before  the  juftices  of  mfifritts^  and 
itreo/it*fe    *^**  returned  in  bank^  if  the  parties  tuere  not  well  at  iffu*%  they 
fortoyeara,  ihall  be  received  to  replead.  30  £•  3.  17,  But  quxre-j 

tendering 

le/L  per  ann.  at  Eaftcr,  and  other  covenants  ex  ntraque  parte  perimpkndas  et  ad0wnut$mem 
tivnes  penrnflentlas  ntrrcnt  earYn  ienetur  alteri  ky  tke  Jawte  indenture  im  90  L  And  fornm-pay* 
ment  of  toi.  at  EaAer  u^t  the  leflTor  brought  adion  of  aol.  and  the  defendant  /aid,  tkaiaitki 
Jeafi  of  Ea/ter  he  mas  upon  the  land  all  the  day  ready  ta  pa^f^  and  none  came  of  tke  pmrt  of  tka  platntUf 
to  receive i  the  plaintijffaid,  thai  Jkck  a  day  after  tke  fiid  Jeafk  he  demanded  tit  toL  m»dtke£» 
ftndani  refufedto  hay\  to  which  the  defendant  faid^  that  he  paid  the  tol.  tJke  Jbmt  day;  amdjam 
ijue\  and  found  for  the  plaintiff  at  the  nifi  pnu«.  And  per  Cur.  This  i«  jeofail  1  Sat  %h€pe»n/h 
refers  ta  tkefeafl  of  Eajler  onh,  which  is  excufed  by  the  tender  upon  the  land  all  EaAer-day,  aoi 
tM  plaintiff  intitles  himfelf  by  a  demand  after  the  penalty  is  med  t  by  which  it  'm9a  awarded* 
that  they  replead,  notwiihftanding  it  b?  afier  nij  prius,  wben  the  defendant  is  not  ( ' 
for  yet  \e  has  day  in  court  till  judgment  he  riven.     And  in  feveral  fuch  like  caies  the 


repleaded ;  ^uod  nota,  by  award.     Br.  Repleader,  pi.  13.  cites  aa  H.  6.  57. 

C  ^  n  So  in  replextn  the  defendant  mad-  cannfanct  a  f  hailif  to  S.  for  daaia|:e  ^tMha^Juppaff% 
5^9  J  that  King  E  6.  leafed  the  \»nd  ta  A,  B.fof  yeart^  who  grouted  parcel  ^  his  Una  U  tke 
/aids.  The  plaintiff  replied^  tfiat  (ong  krfore  £.  6.  kad  any  tking  in  the  lands,  ame  J.  UUaUat  of 
JL  was  feifed  thereof  in  fee  in  right  othis  cbnrch,  ml*  dcmifed  to  kirn  for  life.  The  defendamt  £r«- 
rerjid  tke  leafe  of  the  abht'  The  jury  found  the  leafe^  kui  there  was  no  fivery  made.  Upon  thia  vcv- 
diA  the  Court  awarded  a  roplead  r  ;  beeaafe  a  verdift  at  large  cannot  be  giren  upon  a  fpccul  ifiie 
joined*  And  they  awarded  the  repleader  to  commence  at  tke  avowry*  D.  1 1 7.  b.  a  1 8.  pL  76^  77* 
Pafch  a.  P.  ^  M.  Jones ▼.  Weaver. 

So  la  deht  upom  am  ohhfation,  the  defendam  pleaded  tke  SiaiaU  ^Vfttwy^  made  tkt  661  •fM.  t  j 
ZHz,  (whereas  the  jiarliament  did  begin  the  ad  of  Feb.   13  £lta.)  and  that  the  oUiatkai  wia 


taken  byufury.    Tb€  plaiatif'  replied,  ii  was  not  made  for  ufmry^  Ac  eantrmjt 
&  forma  pr^rdtS,  and  upon  this  tiiey  were  atiffue*  and  fbaM  for  the  ptaiatifft  and  Cor  cbai  th« 
fiaUite  was  mif*rccited.  and  it* was  a  general  law  of  which  the  Court  is  to  taikecomUaaoe;  at* 
thou^  both  the  parties  do  agree  there  is  fuch  a  ftatnte,  yet  the  court  well  knowing  tkere  it  mfSodk 

JUnue^  and  fo  cannot  be  contra  fermam  ffatnti,  the  Coon  held,  bo  judgment  could  be  fiva  for 
the  plaintiff,  it  being  in  the  bar  of  the  defonifam,  the  Conn  held  k  dculy  illi  and  dna  a  n» 

|iMrrottght  to  bc^  akbougbit  ww^/iiircKniitf*    Aad  iiwiaaii^udfed,  tlasthocflinaldhut 


ftplwAer.    C».  E.  t45.  pi.  4.  Mich.  Z3  &  34  EK*.  B.  E   Love  v.  Wotton. cites  1  Mtr. 

$e  where  error  was  brought  of  a  -.udgment  in  trovfr  a^ainft  kufiMi  and  tvi/e,  mPon  the  eaucerjum 
•fikt  unjf  to  ktr  Mr*  »/?;  wherein  \hcy  pieadtiy  quod  tpfi  nonjunt  culbttbiUi.  This  was  niled  to 
belli,  bccaufc  no  ton  is  Tuppofed  in  the  baron ;  and  fo  the  pica /kouid  be  quod  ipfi  non  ejt  cuipt- 
Silts;  where'ore  after  verdiH  for  the  plaintiif  a  leplcadcr  was  awarded.  Cro.  J.  5.  pi-  o.  Pafch. 
1  Jac.  inthe  Kxclicouer-Chanibcr.  Cox  v.CropwclL — r-Cox  v.  Cropnel  and  bit  Wife,  S.C. 
in  B.  R.  Cro.  e.  88a>    Adjudge.^. 

So  in  ajfuinl>lit  upon  a  prcuif-  oj  the  wife  dantfola^  thchlea  wu  entered  et  prttdiR.  the  kujband  and 
wife  de/enJumi  vim,  Sec  et  ipfa  the  wifi  fiyj^  quod  fp fa  non  flffump/tt.  And  this  being  tried  and 
found  for  the  plaintiff,  it  waa  moved  in  arreft  of  judgment,  that  a  plea  of  the  feme  without  the 
baron  is  no  plea  at  all;  a^d  an  iCTue  joined  and  tried  thereupon  is  idle,  and  not  aided  by  any 
of  the  ftatutes  of  jeofails.     And  of  that  opinion  was  all  the  Court.     A  repleader  was  awarded, 

Cro  J.  t88.  pi.  4.  Mich.  9  Jac.  B.  R.  Tampion  v.  Newfon. Yelv.  a  10.    S  C.  and  fays, 

the  S.  P.  was  adjudged  in  an  adion  againft  the  huib^nd  and  wife  for  words  fpoke  by  the  wife, 
wheie  the  wife  only  p)e^4cd  not  guilty.    Cholmlcy  ▼.  Apfley. 

So  in  a  replevin  the  defendant  A^tfdfr,  that  it  is  hisfranktenement]  Tlie  plaintiff  replies^  that /A* 
heafis  efiaped  thence  hy  dtfauU  oftkt  encUf^rty  &c.  The  defendant  re^oim^  that  tempore  captionis 
tlU  hedge  was  weii  repaired;  znA  iffue  upon  that  i«  found  againft  the  plaintiff,  who  now  moves  in 
•rrell  of  judgment,  that  it  is  not  a  good  iffue ;  for  ii  ought  to  have  been  tempore  eJcapii,oT  intrationis. 
But  by  the  Court  that  was  now  difallowed.  being  moved  after  a  veriiH;  but  becaufe,  upon 
view  of  the  return  of  ihe  venire  facias,  nothing  was  indorsed  but  the  jurors  names,  the  Court 

•warded  a  repleader.     Noy  11.5.  Bafford  v.  Ventres,  cites  5  Rep.  41.— [But  fee  now  the 

ftatuteofat  jac.  13  at  Tit.  Amendment.] 

So  in  debt  on  a  hond^  with  condition  to  pay  10/.  10/.  the  defendant  pleaded  ^yment  0 f  \o  I  fecund 
dmmjormam  conditionis;  upon  which  ihry  were  at  iffue,  an/d  a  verdia  was  given  for  the  plaintiff; 
and  yet  a  repleader  wu  awarded.     Hob.  1 13.  Kent  v.  Hall. 

But  in  tre  pa/  for  heating  and  imprifoning  his  wife^  Ac.  the  defendant  jnjtifies  h  xfiarrant  of  the 
Jkerijf.  The  plaintiff  replies,  De  injuria fua  propria  abjque  tab  caufay  and  iffue  upon  it  j  and  vcrdift 
|6r  the  plaintff.  And  it  was  moved  for  a  repleader ;  becaufe  de  injuria Jua  propria  is  not  a  plea  to 
naiterojxetori,  but  the  plaifitiff  ought  to  have  traverfed  the  warrant.  .  But  judgment  was  given 
for  the  plaintiffs  becaufe  it  \tgood  enough  after  verdiS,  Raym.  50.  Mich.  13  Car.  f .  B.  R.  Col- 
lins v.  Walker.— And  fays,  Iriat  it  was  (o  refolved  betwixt  Oibom,'  and  Defmond,  and  Peter 
v^  Stafford.  Hob  Rep.  a44<i>-See  a  Leon.  81.  Moor  v.  S^r.  John  Savage. 
*.  Seepl.  3a.  the  8ib  refoluuon,  in  the  Cafe  of  Staple  v.  lisydon* 

7.  Debt  againjl  executors ,  who  pleaded  riens  enter  mains ;  and 
it  vr^sfoundj  that  they  bad  enter  mains f  and  did  not  fay  aifetSi  nor 
how  much  they  had ;  and  fo  jeofail ;  and  they  repleaded.  Br. 
Repleader,  pK  55.  cites  40  E.  3.  15. 

8.  In  trefj^fs  day  was  given  at  the  commencement  to  ^tlnd,  Br.  Re* 
Micb^  and  the  roll  feemed  t9  be  razed  in  the  fame  place  and  made  5^".^^*^'^  EI* 
^iind,  Trinitat,  btst  it  cotild  not  nvell  be  perceived^  fo  that  the  juf-    '"^^ 
tices  were  in  doubt  how  the  truth  Oiould  be  tried,  if  fuch  de- 
ceit had  been ;  and  at  laft  an  inquefi  was  taken  of  the  clerks, 

and  nciiing  was  found  \  apd  after  the  parties  had  day  in  court, 
and  procefs  continued  without  interruption,  though  it  was  not 
continued  by  courfe  of  law,  and  the  jujlices  would  not  amend 
the  original,  but  awarded  them  to  replectd  de  novo,  &c,  46  £. 
3*  19.  a.  b.  pi.  2. 

9«  Detinue  of  a  deed^  Jby  which  the  land  was  given  to  R  his  an^ 
ceftor,  wbofe  heir  he  is,  and  %  his  feme^  and  the  heirs  of  R, 
which  R.  died,  and  J*  married  the  defendani,  and  detained  the 
deed.  The  defendant  faid,  that  the  land  was  given  to  R.  and  J* 
in  tail',  and  fo  to  iflue  thereupon,  where  the  plaintiff  ought  to  . 
have  maintained  quod  dedit  in  fee  as  above,  therefore  they  re-  L  5^7 
pleaded  \  auod  nota.  But  it  feems,  that  the  defendant  in  his 
i)ar  ought  to  haye  alledged  the  tail,    abfque  hoc  that  it  was         , 

Xx  4  given 


S70  JBitfifUltt: 

given  to  them  and  the  heirs  of  R.  pront,  &c.    Br,  Repbadcr, 
pi.  ID.  cites  7  H.  4-  14, 

lo.  Account  rfreciiptrfiooLfor  merehan&ufir  7  jmrs.  The 
defendata  faid^  that  be  MhaccounUd  tht  ^tb  yw  for  the  ^bde\ 
and  found  for  the  plaintiffl  And  they  repleaded  \  for  be  can- 
not account  the  5th  year  for  the  profits  which  aroTe  the  2  laft 
of  the  7  years.  Br.  Repleader,  pi,  46.  cites  7  H-  6.  5. 
Arepkadcr  u.  In  rccordare  the  defendant  ovo^ved  fir  damage  fta/ani^ 
^j^^lnrrtr,  ^^'^  ^^^  plaintiff  w^dc  title  to  a  comvion  by  way  of  bar  to  the  avoww 
p.  12S.  a.  ryj  and  the  defendant  replied  by  a.  dtedof  releafe  rf'  the  common^ 
Marg.  pi.  >u)hicb  was  not  a  perfeB  deed^  by  which  the  plaint^ demurred  uf/om 
tbi  itwai  '^^  replication  of  the  defendant  5  and  by  the  opinion  of  the  Court 
argued  by  the  replication  is  not  good ;  but  becaufe  there  was  a  default  in 
f  ^Vcd  ^^  replication  of  the  defendant,  who  made  his  thle  to  the 
^conJing  common,  therefore  by  award  of  the  Court,  the  parties  were 
10  3^H.  ^  awarded  to  replead.  And  fo  fee  that  they  Jball  not  replead  for  the 
*^^t^  in  *  default  which  is  in  this  plea  upon  which  the  demurrer  «/,  iui  be» 
Wirt's  Ctfc  caufe  a  plea  before  was  not  good ;  as  where  they  demur  upon  the 
JIutitihe  rejoinder  J  there  if  the  replication  be  net  good^  theyJhaO  repleadl  and 
Sd«way*t  i*  ^^^  demur  upon  the  replication^  and  afterwards  //  appears  thai  the 
CafcsRep.  bar  is  viciousj  they  (hall  replead,  and  allthofe  (hall  be  by  de- 
6*^b.  it  U  faults  in  matter  apparent ;  and  fo  fee  that  repleader  fhaD  be  as 
SwiS'of  well  after  a  demurrer  in  law  as  after  iJfuejoined\  qaod  nota^  Br. 
ihU  cafeof   Repleader,  pi.  39.  cites  9  H.  o.  35. 


fi  H.  6. 35. 

(ad  been  fcarchedt  and  that  it  does  not  warrant  the  report  of  the  Koolu— — And  Mck  867.  pl« 
at9S.  Midu  14  Jac,  in  the  Cafe  of  Tasker  v.  Saltia,  It  was  agreed,  thataftcr  a  ddoorrtr 
no  repleader fliati  be;  but  othcrwtfe  after  a  verdid.. 

It  waa  held  ftrongly  by  Dyer,  Dal.  76.  pU  a.  14  Eliz.  in  the  Cafe  of  riTSwiLt.iAMS  t. 
Cox  Lay,  That  repleader  nei'er  Jhafi  ^e  iut  on  jeofail  or  ijfue  misjoined^  and  nofer  mpom  a  demmrrer 
in  law  s  fof  if  there  be  %fijicient  iiclaration  and  *  fault  in  the  bar  and  M/akk  t«  the  rcbH<atm  7 
the  judgment  (hall  bct  that  the  plaintiff  takes  nothing  by  his  writ,  and  not  that  he  (hafi  rcnfead ; 
for  though  the  bar  be  ill,  yet  the  parties  have  let  it  pafs.  So  if  the  ctmii  be  good^  and  the  Aar  fA, 
«nd  the  recitation  t7/,  and  the  rejoinder  1//,  and  a  demurrer  he  uiwi  the  rej»nder^  the  plaintiff  fliall 
Tecover^  and  they  (hall  never  replead,  though  the  replication  oe  not  good. 

After  •  demurrer  in  law  there  (hall  be  no  repleader,  per  Periam.  WUeh  Aadnto  Ch.  JL 
dlcBied  \  for  it  fcemed  to  him,  that  though,  the  demurrer  was  upon  the  repticotioa^  yet  if  the  maner 
of  the  h^r  u  Ul^  they  fhall  replead ;  and  as  to  this  he  put  the  Cafe  of  BaowHi  nq  ▼•  Bcsroir, 
intrefpafs,  where  the  demurrer  wu  upon  the  Replication,  which  was  adjudged  good,  and  thai 
the  plaintiff  (hoold  be  barred ;  but  becaufe  there  was  a  default  of  pleading  in  the  bar,  they  hall 
replead.  But  the  reporter  &ys,  quxre  if  this  was  by  aid  of  the  Court  or  oonieat  of  the  partka ; 
for  the  pleadiAg  was  altered  in  divers  potnu  in  the  aflignment  of  the  day  of  the  tiefpaCh  which 
feems  to  be  by  affent  of  the  parties,  as  he  apprehends;  but  he  fays,  T^riam  cited  the  Cafe  of 
pANSEY  V.  SooTuwiLL,  in  debt  upon  obfi^ation,  where  the  demurrer  uas  uffcn  the  rephcaiiosf 
and  the  plaintiff  was  barrtd,  becaufe  the  replication  was  ill;  %nd  there  it  waa  Cud,  that  if  the 
plaintiff  had  demurred  opon  the  bar,  which  was  iH,  he  would  have  recovered ;  fo  thac  there  il 
nppearsi  that  upon  demurrer  upon  the  replication  there  is  no  re/art  to  the  default  of  the  hmr.  Thci«» 
fore  querc  Iegpn»  and  the  courie  of  the  Court  of  C,  B.  Forv  he  bvt,  as  he  remembera,  the 
JLd.  Dyer^  to  his  time,  always  took,  it,  that  no  repleader  (hould  ever  ^  after  deoMincr,  vHoch 
lecms  agatnft  the  opinion  of  9  H.  6.  Sav.  69.  pi.  165.  Pafch.  aS  CHz.  in  Beffal's  Cafe. 

After  4ftumr  there  never  fliall  be  any  repleader;  for  the  parties  Iwc,  by  their  maloal 
pot  themfelvea  upon  the  judcment  of  the  Court,  and  therefore  without  their  a&aa  they 
replead.    3  Rep,  52.  b.  Palch.  36  Eliz.  B.  &•  the  3d  refolution  in  Ridgwa/a  Cafe. 

£ut  Cawdy  faid,  it  is  without  qoeftion,  that  a  repleader  may  well  be  after  demurrtr^  b«l  tlqt 
is  uthen  the  pleading  is infuficient  ofhofk  parties.  But  per  Popham,  if  k  be  ioMkimi  ta  omtOer^Jk 
Mif  hf  UtkeaQion  istovJeJTed,  and  the  hlaintijf  reptits^  and  ademvrer  «posi  it,  yet  MfOMlft  Ml 
begivenagainff  the  defendant;  hut  votere  the  har  is  infuficient  not  i^  matter,  but  tmfirmi  (lalar 
1KVil«fitrav^}ea^«r;//ta(r/it»iitoit|  which  it  tVi^  and  a  deio^arrer  npoQiti  tha«fl«Ubet 


fcplcato ;  and  aftcrwtf^  ibc  jnfticct  voved  the  ptrtSa  to  £fcon^ue  the  aftten,  and  to  iponw 
ncnce  asain ;  and  fo  they  did.     Cro.  £.  31 S.  pL  ^.  Pafch.  36  Elis*  B.  R.  CrilU  v.  RidgWay. 

The  Court  Wit  mofved  to  have  a  repkader  sfttr  4t  dfrnvrtfr,  And  this  without  the  afeni  oftht 
fifties.  To  tbia  it  wat  anfwercd,  that  the  fanc^aniiot  be  without  .the  afieot  of  the  parties,  ac- 
cording to  the  refokition  in  point,  Coke  3  Rep.  fol.  5*.  (B)  in  Rioc way's  .Cafe,  againft  the 
opinion  iQ  9  U.  6b  Col.  95.  But  by  the  opinion  of  ihe  whole  Court  here,  in  this  principal  cafe, 
no  repleader  crn  be  gruitcd  here,  being  after  a  denrarrer,  without  the  aficnt  of  thie  paruea  hcc^ 
unto.    aBttlft.37.  Mich.  »g  lac.  Succomb  v.  Wardncr. 

1  hough  ge^rally  upon  a  demurrtr  there  (hall  be  no  repleader,  yet  this  is  to  be  ttnderfiood 
«ipoo  the  lame  plea,  upon  which  the  demurrer  was;  but  Qpon  other  precedent  •-  .  *| 
plea  ilfsaybe.  Arg.  Lat.  147.  in  the  Caie  of  CUmfod  v.  rool.  - — And  Ibid.  ^  Si*^  J 
148.  fj^s,  that  In  the  Book  of  £ntrics  are  prccedcnu  of  repleader  after  dentirret ;  but  ibey  arc 
HOC  entries  by  rule  of  Court,  and  cites  Co.  Ent.  137. 

In  a  quantum  luertit  by  a  furgcon y#r  curing  a  wmnd*  The  dt(eadMntpleuded  a  tender  tf  a 
MmmtM^  valut  45  /.  mkick  was/ufcient,  eikffue  hoc  tkeU  he  iejerved  mttre.  Tne  plaimiiF  demurred^ 
^ccaufc  the  traverfe  made  the  plea  double,  and  was  impertinent,  and  that  00  liich -value  can  be 
fut  oa  guineas.  1  he  plea  was  adjudged  ill,  and  a  repleader  was  awarded,  and  to  omit  the  tra* 
verie,  and  the  plea  to  be  of  a  tender  ol  45  r.  and  iflbc  to  be  taken  of  the  fufUckncy  thereof.  3 
Lev.  440.  Trin.  8  W.  3*  C.  B.  .^lephcos v.  Cooper.— ——Ibid.  The  rep«rur  adds,  et  fk  nota^ 
t}»t  a  repleader  was  awarded  by  the  Court  u/ter  dem^nrrer  emd  argument ;  which,  he  fsys,  he  had 
heard  denied  fcverri  times  of  lau,  and  that  no  repleader  (ball  he  after  demurrer,  but  after  ilTuB 
joined ;  bat  that  heretofore  repleader  had  been  after  demurrer. 

#owell  pofitively  faid,  that  rrplrader  could  never  be  upon  demurrer ^  but  is  always  after  ijpe% 
though  the  (^  books  (ccmcd  to  make  a  quefiion  of  it,  yet  there  were  ao  authorities  in  the  aeir 
books  of  it;  and  yet  Brotherick  feemed  as  eameft  of  a  contrary  opinion  at  the  bar,  tacente  Holt 
Ch.  J.  U  Cur.  n^ua,    ^  Mod.  loa.  Hill,  a  Ann«  B.  R.  in  the  Cafe  of  Crofle  v.  Bilfoo. 

12  Dibt  againfi  cufiotmr  upon  taltj  Jbewn  to  him  fuch  a  day^ 
year,  place»  and  county,  at  which  time  he  had  aiTets,  and  he 
would  not  pay*  To  which  the  defendant  fatd^  that  fuch  a  day 
gdUr  bejbenvid  tbi  tally  tp  Inm^  fit  nvhUb  dof  he  had  nothing  in  bit 
bandSf  not  ever  of  er^  dbfque  hoc  that  hejhevfed  the  taUy  to  him  he^ 
fore  thii  day  \  and  fo  to  imie,  ^jxAfiundfir  the  plaint'^.  And  the 
defendant  would  have  repleaded  %  hecattfe  no  place  nor  county  was  aU 
l^ged  where  the  2d  tender  wa/j&  non  allocatur;  for  it  {halli>eiVi- 
tended  in  the  place  and  county  where  thefirft  tender  was;  quod 
npta*  Per  Cur.  But  contra  where  hejtt/lifies  in  another  county^  and 
traveffet  in  tbefirjl  county  \  for  there  place  and  coupty  ought  of 
neceffity  to  be  fhewn,  for  the  county  there  is  parcel  of  the 
ifTu^.    Br.  Pleadings,  pU  p.  cites  27  H.  6.  p. 

13*  Trefpafs  again/I  baron  and  feme  of  goods  taken  in  D.  in  the 
county  of  C.  and  the  baron  ^pleaded  not  guilty ;  and  the  feme^  as 
toalltpegoods^  ettcept  certamy  not  guilty  i  and  as  to  tbofe  that  be 
waspoffeffed  ut  de  propriis  at  B.  in  the  county  <f  H.  and  benleatbe 
goods  to  £.  to  ieepf  who  delivered  the  goods  to  tie  plaisttiffy  and  the 
baron  and  feme  took  them  §i  the  viU  in  the  declaration.    Tncplaint^ 
jaidy  that  he  was  poffeffed  of  the  good  ut  de  propriis  at  the  time  of 
the  trefpafs  till  the  aefendani  took  them  at  the  vill  in  the  declaratifm^ 
abfquo  bof  that  tbofi  were  the  goods  of  the  feme  at  the  time  oftbetr^ 
fafs%  and  the  others  e  contra)  suid  the  iflue  tried  by  vievf  ofD* 
m  tie  (punt^ofC.  And  it  ieoped  to  the  Court,  that  the  pleading 
i$  notgoodf  and  itougbtto  bane  been  tried*by  the  county  of  H,  ami  noi 
bv  the  county  ^  C.    And  i^  w^s  agreedi  that  after  the  iflue  foiuid 
tjbe  parties  iLall  not  have  day  in  court  if  the  verdi£l  be  j^oed  \ 
Imt  if  it  be  not  goo4»  tl^en  the  parties  ihall  replead.    Br*  Re* 
pleader,  pi.  34.  cites  5  £,  4.  108. 
.   14.  In  wqfi  thcj  were  at  iflluei  and  iStktjury  rutdy  to  pafs\  jatmaUe^ 

there  if  there  \it jeofail  a^^nt  in  tbt  ncord^  the  incpicft  ibaU  i^rmai 
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tktreurd,  he  difchargcd.  Br.  Repleader,  pi.  54,  cites  7  E.  4.  1. — And 
j^UsT^f^  fo  it  was  ufcd  in  B.  R.  35  H.  8.  and  the  parties  repleaded  j 
caoiesfor     qood  nota*     Ibid. 

rrpleader 

jf  tketvmmtn  iaw^  vnlert  in  fprcial  cafe ;  but  kvenl  of  ihott  are  remedied  by  the  ftatutc  off  jco> 

fiilf^a  H.  Si  cap.  30.  Br.  Repleader,  pi.  6t. 

15.  It  was  adjudged  by  good  advice  in  B.  R.  That  if  an 
office  he  traverfed  in  chancery^  and  iflue  being  joined,  the  traih' 
Jcript  ir  fent  into  B.  R.  to  try  the  ijfue^  which  is  found  agairtfi  the 
queen,  but  becaufe^//  tie  points  of  the  office  ivere  f tat  tr overfed,  he 
who  tendered  the  travcrfe  was  put  to  replead,  he  Jball ^replead 
in  B*  R*  and  not  in  chancery,  though  nothing  was  certifiol  in 
B.  R.  but  the  travcrfe,  and  the  very  record  is  in  chancery,  in- 
afmnch  as  the  court  is  once  feifed  of  the  record ;  and  this  re* 
pleader  is  only  f  o  fortify  the  record,  and  to  make  the  iffue  there 
the  better,  and  the  more  eafy  to  be  tried,  fo  that  right  be  done 

[  572   ]  to  the  party.    Dal.  15.  pi.  6.     i  .Mar.  Anon,  and  fays  it  was 
fo  done  in  Clayton's  Cafe. 

16.  In  replevin  Xiie plaintiff  claimed  common  appendant  to  a  mutnop 
or  nuffiiage  called  Curfal,  whereupon  ifliie  was  joined,  and  the 
jury  came;  exception  was  taken,  becaufe  it  was  not  certainly 
pleaded,  to  what  thing  the  common  belonged  as  it  ought,  yiz. 
to  the  manor  or  to  the  meflixage,  for  which  reafon  the  Coort 
adjudged  them  to  replead.  And.  31.  pi.  73.  Mich.  4  &  5  P. 
&M.  Lee  v.  Mayer. 

D.  t64.pi.  17.  In  trejpajs  in  C.  B.  the  plaintiff' niade  a  nev)  affignment  in 
•^9j,  Trm.  f^f^^  gcra  terra  Jive  prati*  The  difendqnt  pleaded  mt  guilty ;  for 
ud  feenia '  whicK  reafon  the  court  adjudged  all  the  pleading  void,  favinj^ 
to  be  s  c.  that  the  writ  abated  for  this  uncertainty ;  fo  note,  that  this  new 
tbedefend*  affignment  is  as  parcel  of  the  declaration,  otherwife  it  could  not 
prx^ja*  ^  ^^^  ^^^  ^^^  (hould  abate,  but  there  ought  rather  to  be  a 
tmfgrciLde  repleader,  and  then  to  commence  at  the  new  affignment,  the 
aovoaffif-^  which  IS  not  done  for  the  reafon  aforefaid.  And.  31.  pL  73. 
Sa.*»aa*'  in  the  Cafe  of  Lee  v.  Mayer. 

Cerrx  plead* 

cd  not  guilty;  and  for  this  uncertainty  of  the  Jand,  aid  being  wiskout  amy  kutidt  ormtmrtoikt 
ttre,  and  the  anfwer  being  to  the  acre  of  land  only,  the  jury  at  the  baf  wm  difichsf]^  br  tbc 
opinion  of  the  Court;  for  the  afiignmeiit  ought  to  have  been  without  any  five.  Sec  and  the  pbia* 
tiff  mt^  have  averred  the  a  acres,  the  one  of  land  the  other  of  meadow,  ^c«  and  no  bitftal  it 
■Mde,  and  alfo  the  anfwer  is  no:  fall.— S.  C.  Bendl.  177.  pL  taa.  Trin-^Efia.  Anon. 

1 8.  In  avowry  fir  rent,  the  defendant  made  title  to  it,  or  emfim 
and  heir  to  Ro,  Chamberlaine,  that  is  to  fay,  fin  ef  Ann  daughter 
ffRo*  and  avowed  for  rent  arrear  for  \6  years  after  tie  death  of 
Ann;  and  because  he  made  title  to  it  immediately  as  hciroiF 
Ro.  and  after  avowed  for  rent  after  the  death  of  Ann,  whidi 
cannot  be ;  for  fo  it  (hall  be  intended  that  flie  died  in  the  life 
of  Ro.  and  iffiie  beitig  joined  upon  another  matter^  they  were 
awsirded  to  replead  Cro.  E.  24.  pi,  |.  HilL  26EUs.  C  B. 
Chamberlaine's  Cafe. 

1^.  D* 
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19,  Deti  upon  ajbprtff^s  Und  conditioned  to  appear  in  J?.  R.  GoMIK  £7, 
where  the  procefs  is  returnable^  then,  &c.     The  defindant  /aid  f '* '  *^J  ^* 
in  fea,  that  be  had  appeared fecundumjormam  &  effeAiun  ewid^ionUf  lyTthotS 
&c.  and  upon  this  they  were  at  mue.    The  Court  were  clear  oppofed  by 
of  opinion,  that  a  repleader  ihould  be  awarded,  and  fo  it  was,  Sj^Jjl 

becaufe  the  appearance  was  not  trbble  by  jury,  but  iy  the  record,  ury s.C. 

I^.  9a  pi.  114.  Mich.  29  &  30  Eliz.   C.  B.   Brett  v.  Shep*  <^^^  ^•' 

liz.  iatW  Cafe  of  Houti  and  Eikin  t,  Chinpow,  and  a  rcplcidcr  was  awarded  there 
accordiafly, 

20.  In  deit  the  plaintiff  declared^  that  he  let  certain  lands  for 
years  to  the  defendant,  rendering  rent  payable  at  the  feafts  of  the 
Annunciation  and  St»  Michael,  or  within  40  days  after  every  of  the 
iaid  [cafiSf  and  that  the  rent  was  behind  at  the  fea/l  of  St.  Michael  h& 
pad,  unde  aAio  accrevit.  The  defendant  pleaded  nihil  deheif 
upon  which  they  were  at  liTue ;  it  was  (hewed  to  the  Court, 
that  here  upon  the  pleading  is  a  jeofail,  for  the  rent  is  referred 
payable  at  the  faid  feafts,  or  widiin  40  days  after }  and  he  de- 
clares, that  the  faid  rent,  upon  which  the  a£tion  was  brought 
was  behind  at  St.  Michael,  without  refpe£l  to  the  40  cbys 
after  which  cannot  be ;  for  teforA  the  40  days  after  each  feaft  no 
oRun  did  lie  \  whereupon  the  Court  awarded  a  repleader.  4  Le. 
1^.  pi.  64.  Mich.  32  Eliz.  C.  B,  Joflelinv.  Jouelin. 

21.  Trover  of  divers  trees  apud  D.  in  the  county  of  Surry  f  the 
defendant  pleads,  that  ^ueen  Mary  wasfeifed  in  fee  ofthe-mamr 
cf  D.  in  the  counts  of  Suffhc,  where  thoji  trees  were  growing,  and 
granted  it  to  the  defendant  in  tail,  whereby  he  was  feifed  thereof; 
and  that  J*S.  cut  the  faid  trees,  and  granted  them  to  the  pkttntijf, 
who.lofi  them,  and  the  defendant  found  and  converted  them,  b^c. 
The  plaintiff  replies  de  injuria  fua  propria,  &c.    And  thereupon 
ifliie  was  joined.    Coke  moved,  that  the  replication  was  ilh,  for 
de  injuria  fua  propria  b  not  any  plea,  where  the  defendant 
makes  juftification  by  claiming  an  intereft  in  the  fireehold  to  ^  ■ 
himfelfj  as  16  £•  4.  4.  44  £•  3.  18.  and  14  H.  4.  32.  is,  upon  L  57i  J 
the  fame  reafon;    but  where  one  claims  not  any  intereft,  but 
juftifies  by  command,  or  authority  derived  from  another,  it  is 
otherwiie ;   and  of  that  opinion  was  the  whole  Court,  where- 
fore a  repleader  was  awarded.    Cro.  £•  539,  540.  pL  %•  Hill. 

39  Eliz.  B.  R.  The  Archbiihop  of  Canterbury  v.  Kemp. 

22.  In  replevin,  &c.  the  defendant  made  conufance  as  bml^io  Wherv  the 
F.  O.  for  I  OS.  for  an  amercement,  &c«  ^mdfbr  20 /•  for  rent,  plea  of  the 
The  plaintiff  as  to  the  20  s.  for  rent,  replied  auod  paratusfwt  fsf  t^S^^tko 
ohtnlit  to  J.  S.  ialBvo  'F»  G«  who  refufeditf  and  that  be  is  yet  ready  i  ^  for 
the  defendant  traverfed  the  refufal,  and  fo  to  ifliie.    It  was  re-  ^[j^*!^ 
folved  per  tot.  Cur.  that  this  tffue  joined  upon  the  refufal  was  Surad  Ih^ 
ill  \  for  it  ought  to  have  heen  joined  upon  the  tenure,  and  therefore  4mtwitf%JU 
a  repleader  ¥fas  awarded  as  to  that  point.     Cro*  £•  885.  pi.  %6*  ^^^^ 
Taich.  44  £lis^«  C  B.  Parham  v.  Norton.  te^ 
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Ifkf'kjmntdm  #«  htiUUfuJAing^  if  it  is  found  for  the  plaiBttiF,  he  ftall  Inre  jiM|giiMail«  iho^ 
tAi  iitt^  vaf  imioaijend :  hut  where  the  ieftndAnt*s  pies  axmds  the  plMwiips  ittt^  «4#  it^lio  vA 
iravtrfes  #  nutUt  n§t  materUi,  and  ilTuc  is  taken  upon  fuch  immaterisi  tnvcrfe,  «nd  it  u  fsond 
for  htm,  the  fbtote  •£  jeofails  will  not  help  ia  fuch  cafe ;  but  tktre  nmfi  he  m  repleader,  ftt  Holl 
Ch.  Juft.  3  Salk.  3O5.  Mich.  10  W.  3.  B.  R.  in  the  Cafe  of  Witu  v.  i'olchamptoa.-^La.  ftjy*. 
Bcp.  3^  f  itts  V.  ralcbampcoa  S.  C. 

23.  In  replevin  the  defen4jmt  avowed  upon  tbejlatute  infrm  fi^ 

ium  (5*  dommum  upon  a  firxntger^ .  rhe  plaintiff  relied  com'^enure 

generally f  without  alledging  tenure  ofan^^articularperfon,  and 

traverfed the- tenure aliedged.     It  was  ruled  A  belli,  and  therefoie 

repleader  was  awarded;  for  he  might  traverie  the  tenure  or 

plead  hors  de  Ton  fee,  but  cannot  reply  non*tenure  genciallj  at 

the  co^nmon  law.    Cro.  J.  127.  pi.  i6.    Trxn.  4  Jac«  B,  R. 

Paramour  v.  Chapman. 

1 C.  Hob.        74.  In  iatiery  the  defendant  juftified  that  he  vfoi  a  fopjloUer^ 

itft«  113.     and  that  the  lord  had  a  way  for  hirt^df  and copy^JoUers  over  iheplmm^ 

Sat  thi^^^  /nf  V  lands^  which  is  a  copyhold  alfo  of  the  manor^  and  that  the 

better  opi*   (defendant  refifted  the  plaintiff  as  he  was  going  there,  and  die 

"ll^^***     defendant  xnoUiter  manus,  &c,  upop  him.    The  d^endant  tra- 

M  bolpen'  ^"^^  ^^  ^^^  ^^  ^^^^  *^  ^^^  ^  ^9}  ^^^^  ^^  ^^''^  tani\  and 
by  the  fta^  this  was  agreed  per  Cur.    Then  though  the  vqrdidt  pafled  upoQ 

^  ^*  zvoidUfue^  this  is  not  remedied  by  32  H.  8.  30.  And  this  was  aUb 
dcedit'wM  agreed  per  Cyir.  Otherwife  it  b  where  an  iflue'  b  nusjoined^ 
floifliie  at  which  has  the  colour  and  countenance  of  an  iflui:  \  whereiipqai 
^.*  "^ .  the  Court  awarded  a  repleader^  Mo.  867.  pi.  1 1<^.  lin<ju 
&^'    14  JacTaikerv:  falter.  -    ^    *  ,.....: 

i^Iuablef 

nod  thciefore  the  verdift  vuft  alio  be  utterly  void ;  lor  a  yercKA  aumot  nake  tlM|  jood  vbidk 
the  Court  (cea  cannot  be  in  law;  and'Hobart  bid,  thai  tf  (hey  bad  found  a 'fftecial  vcrdia; 
that  the  cuftoip  had  been  for  the  way,  as  it  Ihouki  have  been  pleaded,  et  fi,  dec.  the  Court  would 
not  have  given  judgment  as  if  the  ilfue  had  been  found  for  ilbt  plaintHF;  for  the  fpecia]  saitcr  of 
the  cuftom  did  not  bear  the  iifue*  as  it  is  taken  upon  a  pieicriptMHi  void  in  law  i  aii^  that  fonpon 
the  matter  it  is  a  verdift  without  an  iifiie,  tod  out  of  the  cOmpafs  of  the  iffoe  ^  a  ><od.  13^ 
Arc.  in  the  Cafe  of  Read  v.  Oawfon,  cites  Mo.  869.  and  dates  the  difference  Khcfc  taicn,  thus* 
vis.  If  the  plea  on  which  the  iflTue  is  joined,  has  no  cdi$urahfe  pretence  in  it  to  bar  tht  plainitiff,  tr 
if  it  be  ngahj  «a  exprefs  ruU  in  tke  Um^  these  tke  ifme  isimmtUru/,  and  fo  as  if  ihere  was  oo  iflbt ; 
4nd  therefore  is  not  aided  by  the  tUtutc ;  hi  if  it  kaj  ike  cmnUmnce  0/0  legal  ples^  tk0^k  tt  zmBts 
tueefiry  matterifi  make  iiJutcienU  there  (haU  be  no  repleader,  becaule  it  ts  hclpql  after  vodil^ 
-*tee  pi.  dft.  the  9th  Rciolution  u  the  Cafe  of  Staple  v.  Haydon.' 

25.  T.  brought  an  aftion  of  debt  upon  a  re^opd^amt  m  the 
petty-bag ;  liit  defendant  prayed  oyer  tf  the  eonH^an  there  emi  had 
it  'f  afterwards  he  (hews  thb  matter  to  thb  Courty  and  prap»  ia 
regard  he  bad  miftahen  his  pka^  that  he  may  replead.  RolL  Ch, 
Juft.  thb  cannot  be  granted  upon  motion  here}  far  if  the  ifiie 
ht  joined  in  the  pettf^g  you  mufb  try  it,  wc  can  make  no  rok 
but  by  confeot.    oti.  412.  Hill.  1654-  Turner  t.  Trapes. 

26.  In  debt  the  defendant  ^AiadM  an  aeeord  with  the  pbintiflt 
but  did  not  plead  TXkj  fatisfaahm.  Iflue  was  tafcen»  if  there  was 
any  fuch  accordf  and  found  HtM  there  was  not.  Jones  hdd  thaC 
the  plaintiff  fhould  have  judgment ;  but  if  it  had  been  found  lor 

r   P74  1  the  defendant  there  (hoidd  be  a  repleader.    Qgiere  inde  nev >f 

^         the  ftatute,  the  plaintiff  Outt  not  >e  btmd.    l««r.S4*R»>^ 

ley's  Caft. 

27.  to 
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w  •  ■  • 

^7.  In  eafi  upon  fcvend  proxnifesy*^r  etmng  the  Jefrndantaf  a  J^  «<« 
yBrr,  <wfrf  implying  feveral  medicines  to*  him,  and  fir  the  mtScines  ^^{J^ 
themfd  ves,  the  defendant  pleaded  that  he  b(fdpaid  the  plaintiff  60  /.  difcMtimi* 
fir  the  me&dnes^  and  the  application  ef  them ;  whereupon  i^e  was  »«>c^  «*«^ 
taken,  and  verdift  for  the  plaintiff.    Tlic  Court  was  moved  for  Heyd^*'i* 
a  repleader,  becaufe  the  cure  nvas  not  anfwered  to^  and  the  plain-  Ctfts  Cor 
tiflF  declared  upon  that  as  well  upon  the  price  and  applitations  ^  ?**• 
4if  the  medicines.  '  Per  Cur.  there  ought  to  be  a  repleader  $  for  pj^^^d  but 
here  the  plea  is  to  the  whole,  and  therefore  ill.  Hard.  33 1  •  pi.  6.  part,  and  a 
Trin.  15  Car.  in  the  Exchequer.  Workman  v.  Chappel.  difconiimi- 

aided  by  the  ftatuie  after  verdid.    And  fo  a  diverlky.     Per  Cur.  Hard.  331.  in  S.  C* 

a8.  In  ailiimplit  againft  adnntnjiratdr  defendant  pleaded,  that  ^^-  R«yw» 
Ipfi  non  affum^tt  inftead  of  the  inteftate  \  after  verdiA  a  repleader  ^i^/l  V. 
was  awarded,   and  no  cofts  to   either  party  on  a  repleader.  3.  Walker 
;iVent.  196.  Trm.  a  W.  &M.  C.B.  Anon.  v.  Brook. 

29.  TreJ^fs  of  his  clofe  broken  called  B.  in  D.  2nd  fir  taking 
mnJ  impoun£ng  ^  cows,  8cc»  To  all,  befides  the  taking  and  im» 
pounding,  the  defendant  pleads  not  guilty;  and  as  to  that  he  - 
iays,  that  he  nuas  pojjejjid  fir  a  long  time  of  years  of  the  place  vfbere^ 
&c.  that  be  demifeato  Jr.  fir  part  of  the  term  rendering  rent,  and 
for  rent  arrear  he  took  the  cattle  in  the  place  where,  &c.  as  a  diftrefsf 
&c.  The  plaintiff  replies,  that  the  cattle  were  not  levant  and  cou» 
chant ;  upon  which  mue  was  taken,  and  verdifl  for  the  plain- 
tiff.  It  was  argued  that  this  was  an  immaterial  iflue,  and  there- 
fore moved  for  a  repleader.  But  per  Treby  Ch.  J.  where  the 
cattle  efcape  accidentally,  there  they  are  not  diftrainable  until  they 
have  been  levant  and  couchant ;  iut  if  they  efcape  hy  default  of  ; 

their  owner,  they  are  diftrainable  the  firft  minute ;  but  here  it 
does  not  appear  how  they  came  into  the  plaintiff's  land ;  there* 
fore  iince  the  defendant  has  taken  iffue  ujpon  the  levancy  and 
couchancy,  it  muft  be  intended  after  verdi£l  againft  him,  as 
much  as  u  he  had  faid  that  he  will  admit  that  they  came  in  by 
fuch  means,  whereby  the  levanqr  and  couchancy  ftiould  be  ma^ 
ter^  to  intitle  him  to  the  diftre{s ;  but  if  the  defendant  had  de* 
murred  upon  the  replication,  then  it  muft  have  been  taken 
snore  ftrongly  againft  the  plaintiff,  and  then  it  would  have  been 
ill ;  or  otherwi^  the  defendant  might  have  rejoineii,  that  the 
cattle  came  in  by  the  plaintiff's  defiiiut  \  but  now  after  this  iflue, 
it  (han  be  taken  moft  ftrongly  againft  the  plaintibi^.    And  (by 
kirn^  if  a  repleader  is  to  be  awarded^  the  replication  ihall  not 
be  vet  afide,  but  only  the  firft  jeofail,  which  was  the  taking  of 
Iflne  upon  it  by  the  defendant*    But  (per  Powel  J.)  the  replica** 
tioo  is  part  of  the  ifllief  and  ou^t  to  be  fot  afide  if  a  repleader 
•  is  jpranted  \  for  vfhen  a  r^Uadtr  is  awarded,  *  no  error  ought  to  he  •tecpL  a*. 
mi  t^  the  record;  and  therefore  if  the  dealaratsonhc goodf  and  the  sSud' 
the  Jar,  replicatm,  and  rdrinder  ill,  if  a  repleader  be  awarded,  ^^^e!^ 
aAms^tobefetcjfiiiiut  toe  declares&m\  and  judgment  nifi^  ftc  ofsiapitt. 
wai  given  for  the  plaintiff,  and  afterwards  upon  further  argu*  B|iyte« 
nient  it  was  a^yJ^  bj  tb^  whole  Courti  that  m  nf  leader  ^ould 

be 
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be  Tmzrdedi  fir  it  u  noiUtalfy  an  immaterial  j^i  for  periapi  tie 
defendant  chafed  the  cattle  ufon  the  land  Rable  to  bis  difirefs  ;  and 
then  levancy  and  couchancy  is  material ;  and  the  Coort  will  in- 
tend that  it  was  fo  after  a  verdift.  And  therefore  judgment  was 
given  for  the  plaintiff.  Lord  Raym.  Rep.  167.  169,  170.  HilL 
7  W.  3.  C.  B.  Eempe  v.  Crewes. 

30*  A  repleader  cannot  be  after  a  difconAnumnee,  Per  Hob 
Ch.  J.  Comb.  323.  Pafch.  7  W.  3.  B.  R.  St.  John  v.  Camp- 
bell. 

3 1.  A  repleader  cannot  be  where  there  b  a  trefpafi  conMed^ 

Per  Holt.  1  Salk.  173.  pi.  i.  Trin.  8  W.  3.  B.  R.  in  Cilc  of 

Jones  V.  Bodingham* 

£  575  3      3^*  ^rej^fs  againft  W.  R.  and  W.  S.  Jir  breaking  h»  dole 

tS^  fti6.  called  the  Wharf  q  tft  May,  and  throwing  down  bis  rails ^  and 

2"ll 's  "c*  ^^"*8  ^^^  ^^^  trelpafs  7th  July  following ; .  W.  S.  pleads  not 

Loid  '  guilty  as  to  all,  &c.  but  W.  R.  as  to  the  trefpafs  31ft  Mzj^  pleads 

1117m  Rep.  not  guilt  J  as  totbefirce^  hut  juftifies  the  entry,  and  tbromnngdown 

IVyt^"^'    ^^^  "^'^^^  ^  viittit  of  a  leafe  of  the  faid  wharf,  and^  a  toty 

B.  IL  i.C.  over  the  feme  to  certain  flairs  on  the  Thames,  and  that  bong  in- 

thu  •  re.     titled  to  the  faid  way,  the  plaintiff  obftrufted  it  with  rails,  whidi 

J^*^*«*-  the  defendant  defired  him  (the  plaintiflp)  to  open,  but  he  refixfed, 

mnted  be-  fi>  he  juftified  the  throwing  them  down,  and  pleads  the  like 

fore  veraia  plea  as  to  the  trefpafs  7th  July,  and  avers  that  be  bad  m  other 

^^^     voaf  to  the  faid Jlair  and  river  Thames  than  by  and  through  the 

•  Lord       feid  vharf.    The  plaintiff,  as  to  the  plea  of  the  ift  trcTpafi 

JRayiii.ot8.  repBeSfihzt  the  d^endant  bad  another  more  convenient  wty  to  the  river 

^rm.tAiiii.  jTffff^f^  221 J  thereupon  they  are  at  iffue ;  and  as  to  the  plea  to 

the  trefpafs  on  7th  July,  he  demurs.    Both  defendants  made 

defiiult  at  the  nifi  prius,  which  beins  recorded,  the  inqaeft  was 

awarded  hj  default,  and  both  were  found  guilty,  viz.  W.  S.  as 

the  trefpais  31ft  May,  and  acquitted  of  that  of  7th  Jnly,  and 

W.  R.  was  acquitted  as  to  the  force  3  ift  May,  as  to  the  fievrce ; 

but  as  to  the  reft  the  jury  found,  that  he  had  no  other  way  to 

the  faid  ftairs  and  river  Thames  than  through  the  faid  wturf, 

and  aflefs  damages  on  the  demurrer,  and  acquit  him  of  the  tret 

pafs  7th  July.    It  was  held  clearly,  that  this  was  an  immateriil 

iflue  I  and  the  Court  held  ^zj  to  repleaders  generally^  ift.  That  a 

repleader  is  to  be  zwzrded  when  fuch  an  iJueisjmned,astieCourt 

after  trial  thereof  cannot  give  ajudpnent,  as  being  iw^ertistaet^  and 

not  detenmmng  the  right. — adly.  That  h^ore  tbeflatyte  of  jeofads^ 

Vfuch  an  iffue  werejrisied^  the  Court  before  trial  might  awaurd  a 

«  s.  p.  i     repleader.— —3dly«  *  When  a  repleader  is  awarded,  the  anoemd 

s^C^i^Sad  ^'^^^  ^'^  ^^  ^bert  the  plea  which  makes  the  iffiie  bad^  hegmt 

(ktiiLo^    ^  hefasmj  \  and  therefore  if  one  makes  himfelf  a  had  tide  im  his 

declaration,  to  which  thov  is  ol  had  Bar,  and  thereupon  zhmdft' 

pKeation  on  which  there  is  iffiie,  there  the  repleader  me/l  he  mwarded 

and  entered  on  reem^  i  mApbit^ff(tuXLdeciatedemovo^ite,   Belt 

fWhert     iftheA8rbet<8«'i  ^pbmhtfiod,  andthe^r^&siwtAii^aid 

wlUflir  >^«^  tb«cttpon,  iban%rttleJmrwiahemlfeut9tber^BmAti\ 

ifuiiitthf  bttt if bir  and rqriiadoa be  bad,  and  a  repleader  twarded*  k 
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mtift  be  as  to  both*  — -.4thly.  ||  If  the  Court  avfard  a  repleader  wJ»ch  they 
where  it  ought  mi  to  have  been,  or  deny  it  when  it  ought  to  be,  it  is  j^^^P  Sail 

error. 5thly.  q  That  upon  award  of  repleader,  there  muft  jbad;  but 

be  m  cojls,  becaufe  it  is  a  judgment  of  the  C  ourt  upon  the  plead-  T***.'*^ 
ings  5  hut  upon  amendment  of  a  plea  in  paper,  there  muft  be  cojls.  ti,  J*fhin ' 
— 6thly.  That  i//o«  a  general  rule  for  repleader,  without  any  <fi-  plead  d^^ 
reciion  from  the  Court  Jr^OT  what  theyjbou/d  begin  the  repleader,  '^^''JliJ 
it  mull  begin  from  the  ilrft  fault  which  occafioned  the  bad  plead-  commence 
ing  comn\enced }  for  the  judgment  is  quod  partes  replacitent,  where  tht 
— 7thly.  Tliat  the  pleadings  in  this  cafe  were  fuch  as  a  re-  drft^wtt, 
pleader  would  be  awarded  upon  at  the  common  law ;  for  the  pi^der,  pL 
defendant  having  in/lfted  upon  a  title  to  a  way  by  grant,  his  averptentf  iS.  citet 
tbai  he  had  no  other  way,  was  *♦  immaterial,  and  by  confequence  "  5li^/*' 
the  iffue  thereupon  impertinent ',  befides,  there  was  no  iffiu  at  all  ^«  liciLs^ 

joined,  for  the  pblntiflfs  affirmative  does  not  meet  with  the  d^  sudtketuk 
fendant's  negative.— 8thly.  ft  That  though  a  repleader  (hould  £J*a^* 
have  been  at  common  law  in  this  cafe,  this  motion  having  been  oommeace 
made  before  trial,  and  it  being  doubtful  whether  a  verdidk  would  ^  the  hv, 
not  help  it  by  the  flatute  of  jeofails,  the  Court  faid  it  would  be  Jjjf^SS? 
juft  la  them  not  to  grant  a  repleader  till  XX  ^ft^  verdiff ;  for  they  (haii  make 
faid  they  might  indeed  grant  a  repleader  before  verdict  at  cont-  *  °^  r&. 
mon  law,  but  they  were  not  bound  to  do  it.     So  note  the  diver^  StieToaod 

Jlty  fince  the  ftatute  ;  for  though  it  were  reafonable  to  award  a  noca'bciie. 
repleader  before  verdi£t  at  common  law,  where  the  pleading  ap-  ^^?^ 
peared  fuch  on  which  no  judgment  could  be  after  verdiA,  yet  Jj^^^^ 

jSnce  thejlatute,  when  verdlB  may  cure  immaterial  or  infbnnal^!(0r,  %%  M.  6.  i$. 
it  may  not  be  proper  to  do  it.— pthly.  After  the  trial  the  Court  jT^  ''•■'• 
held,  that  j^his  ifTue  was  fuch  on  which  no  judgment  could  be ;  L  ^.7^  J 
for  defendant  pleaded,  that  he  had  no  other  way  to  thejledrs  and  river  ^  pltat.  dtet 
Thames.  Plaintiff  replies,  that  he  had  another  way  to  the  Thames  ;  7  H.  7. 3. 
TXiAjuryJound  no  other  way  to  the  faid Jlairs  and  river  Thames  \  fo  ^^f^f* 
in  truth  there  was  HH  no  iflue  joined. —  lothly.  That  in  this  cafe  pi^dc^,  pi« 

.  there  co^ld  be  no  ^^  repleader }  for  the  parties  were  quite  out  of  ^t.  mxxt 
court  by  the  default.    6  Mod.  I,  2,  3.  Mich,  a  Ann.  B.  R.  Sta-  IjPs^p**' 
plev.  Haydon.  TiuL^V^ 

f  S.  p.  9  Salk.  579.  S.  C.-^«*  See  pi.  I.  and  the  notes  there.~f  f  S.  P.  a  SaUu  $79.  S.  a— ^ 
tX  ^  pi-  6*  an^  ^  Qo^s  there.-»-|||f  See  pi.  94.— ff  See  pL  4. 

* 

For  more  of  jfypUmt  in  genersjj,  fee  SlmtVimmtt  %XUi, 

and  other  Proper  Title*. 
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•  A  «>!»• 

£*tre  lies,  U 
hiXtiot 
Cc^hct  ufy 
where  ^- 

diitfaincd 
jRd  im- 

l^t^M     (^)    Replevin,     (y*  Wi&^i/  Thiogs  a  Replevin 

of  dke  goods  UcS* 

Iba^  have  a 

)^^v^,  [t.  A  REPLEVIN  Iie$  of  fuch  things  ih^ilikk  a  man  Mt 
/«««/,  ^^^    qualified  pri^erty^  though  he  haa  rkKt  thereixi  an  A- 

SielSsnffii  fo'^^^  Fopc't^j  as  of  things^^ /ttrftfr*,  which  are  $ttadetamtb 
tomnund-  long  as  they  contintie  fo.] 

6it  taking 

iiirctiea  in  thtc  behalf*  to  re-dcllver  the  goods  difif  ained  to  the  owner ;  or  upon  ffrtnptatBt  aside 
to  the  (heriff,  he  ought  to  make  a  replevy  in  the  county.  Replcgtare  is  compooodcd  of  ve  and 
pl^are,  as  much  as  to  fay,  to  re-dclivcr  ttpon  pledges  of  fuiirttics ;  and  it  the  ttatute  of  Mac^ 
bridget  delibetare  is  ufied  for  replegiare.   Co.  JUtt.  145.  b. 

AeplevM         [a.  As  a  replevin  lies  of  a  lererdt  (for  it  hasammmn  teoer^ 
ttk^,    ^^y  ^^  «  tamed).    aE.  a.  Rtzh.  Ditecfs  20.] 
hMwh^Ajfgs^      [3.  &  a  refdovin  lies  of  zfemt  (for  the  canfe 
<*^'.       2  C.  a.  Fitah.  Avowry  iSa.l 

dec.  which  are  fene  natiirz.  Per  Brudnell ;  for  the  pfvpexty  is  not  pfoperly  k•ow|^  mA  vet 
trefpiis  lies  tfaettof ;  and  fo  of  a  maftiff.  Br.  Property,  pL  44.  cites  it  H.  k*  J.-— >&  P.  rcr 
Brudnel.    Br.  Replevin^  pi.  64.  cites  la  U.  8.  3.  &•  C. 

.    [4.  A  replevin  lies  of  zfwarm  of  his  lees,  Fitzh.  Nat.  68.  b.] 

5.  Replevin  does  not  lie  ofeonies.  Arg,  Godb.  124.  pL  144. 
in  Coney's  Cafe»  cites  19  £.3. 

6.  Trefpafs  of  the  taking  and  in^tfinfneni  <f  the  ^ain^^  andjei 
detaining  him ;  by  which  the  plaintin  prayed  writ  to  deliver  him. 
£t  non  allocatur  in  this  a£tion,  but  fhall  be  put  to  a  Homixie  re» 
plegiando.    Br.  Replevin,  pi.  57.  cites  40  E.  3.  36. 

fi.  P.  Br.  7«  Replevin  >Biras  brought  ^  afe/w  and  6  pigs^  and  as  to  thefow 
Dsmages,  the  defendant  avowed  for  damagefeafant^  and  as  to  the  pigs  nefnft 
^\%%'^T  f »  *°^  ^^*'  ^'^  ^^^  xhtjikif found  for  the  defendant,  and  to  the 
and  i8£.  3.  P^S^  ^^^i  ^hat  tbefow  was  nvithjig  at  the  time  of  the  taking,  and  in 
48— 7— Br.  the  poffefjion  of  the  defendant  farrowed  thepigr%  by  which  the  plahi* 
Verdia,  pi.  ^  recovered  damages  for  the  pigs ;  fo  this  was  a  taktHg  of  tie 
Qt.  dtei  ^^f^^*  ^^  Littleton,  quaere  if  the  fow  had  not  been  with  pig  tf 
I  C,  and  the  time  of  the  taking.  Bn  Replevin,  pL  41.  cites  i2  E.  4*  5. 
Pkzh.  Re«   and  18  E.  3. 

plevio  34. 

-*— 'S.  P.  Arc.  a  Brownl.  109.  in  Cafe  of  Cro(s  v.  Weft  wood.-— S0  per  Tairba,  wfaeicAa^ 

0fe  SsAenf  anla/ttr  they  produce  Jgnettes^  or  a  mare  a  foal,  or  a  *  cow  a  calf»  dtc    Br.  Repla* 

vin,  pi.  4i.  cites  la  £•  4.  a.  awf  i8£.  3.——*  S.  P.  And  fo  of  iheep  %rhiQh  after  have  hmbL 

jr,NyB.6f.(D) 
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8.  Rralevin  lies  of  Ar^x  m  ctj/hdia.  Br.  Replkaitioii^  pi.  54, 
titcs  21 E.  4.  66/ 

9.  It  lies  not  oicharUrs.   Br.  Grant,  pL  84.  cites  4H.  7t  lO.  ^  P*  I^or  ' 
Per  Fair&x  and  Hufley.  '^;^y^ 

ftoccs,  aad  belong  to  the  faeir,  if  tliey  coaoern  the  land,  and  do  noc  Wong  to  the  execvtori ;  per 
Fairfax,  quod  Hufley  Ch.  J.  conoeflxL  Br.  Replevin,  pi.  34.  citet  4  H*  7.  to— —Br.  Charters 
4e  Terre,  ^1.  53.  citet  S.  C. Br.  ChatttU,  pi.  9.  cites  9.  C. 

1  o.  It  lies  of  certMti  iron  of  Us  mill.    F.  N.  B.  68.  (E) 

11.  In  a  fpecial  cafe  a  man  maj  have  a  replevin  of  goods  not  di^ 
Jlrained'y  as  if  the  tnefneput  in  Ins  cattle  in  lieu  of  the  cattle  of  the 

tenant  paravailj  whom  he  is  bomid  to  acquit,  he  fhall  have  a 
replevin  of  thofc  cattle  that  never  were  diftrained.  Co.  Litt. 
145.  b. 

12.  It  lies  not  of  money*  Mo.  394.  pi.  510.  HilL  37  Eliz. 
B.  R.  Banks  v.  Whetftone. 

13.  It  lies  not  of  leather  made  intofboes.  Arg.  1  Brownl.  139. 
in  the  Cafe  of  Crofs  v.  Weft  wood. 

14.  It  lies  oi  Tifbip,  Per  Juft.  Crawley.  Mar.  110.  pi.  188. 
Trin.  1 7  Car.  in  the  Cafe  of  a  French  Ship  taken  by  a  Dun- 
kirker,  and  fold  at  Weymouth. 

15.  Upon  evidence  at  Guildhall  in  a  replevin  for  goods  taken 
by  order  of  the  Eaft  India  Company  from^  interlopers  in  the 
Indies,  Pollexfen  Ch.  J.  held,  that  no  replevin  lies  for  goods 
taken  beyond  the  feas^  though  brought  hither  by  the  defendant  after* 
wards,  i  Show.  91.  Hill,  i  W.  &  M.  Nightingale  v.  Adaxns* 

(B)     For  what  Caufes  it  may  be  brought.     Of 

what  Taking. 

£1.  iF  a  man  tales  the  beajls  of  my  tenant^  and  I  tale  out  of  the  Br.  Reple- 
*  podfid  bis  beaflsy  and  put  in  my  beajls  in  pledge  for  them^  I  ^|"*,||'r  ^ 
may  maintain  a  replevin  for  my  beafts,  and  the  other  {hall  not  so  of  me&is 
avoid  it  by  faying  that  he  took  the  beaft  of  my  tenant.  7  H.  4.  ■ndtcnaat, 

^Q  -l  where  the 

^^•J  lorddif- 

traint  the  tenant.     Ibid. S.  C.  cited  9  Rep.  as.  b.  in  the  Cafe  of  avowry.— Lord,  mtfie^ 

and  tenant.,  the  lord  diftuins  tht  tenant  for  thtjeroices  of  the  ntefne^  there,  upon  notice  thereof,  the 
mcfnc  put  bu  beaiU  into  the  poond  for  the  Mafti  of  the  tenant,  and  (hall  have  replevin,  and  to 
Ihall  difcharge  the  tenant  in  pain  of  writ  of  n^fiie ;  and  (o  fee  replevin  of  beafU  which  were  not 
taken.  Br.  Replevin,  pi.  54.  cites  34  U.  6.  47.  — -S.  P.  And  this  the  mefne  may  do  in  fpite 
of  the  lord's  teeth ;  .and  if  he  will  not  permit  him  fo  to  do,  then  is  the  firft  takinc  tortious ;  for 
lie  mifufcs  the  matter,  as  mudi  at  if  he  had  pot  the  beafis  in  fait  plough.  IbicL  pL  4ft.  ciUi 
13  £.  4.  6.  and  7  H.  4* 

[2.  in  trejhajfor  takes  beajls^  replevin  lies  of  this  taking  at  eUc*  By  fome, 
tkn,    7  H.  %.  28.  b.  •  <J  H.  7. 9;    T9  H.  6.  <So.]  '^^^^ 

the  taking  of  beafts  contra  pacem  ;  but  per  Cafcoigne,  he  may  have  replevin  or  trefpals.  Br.  Re- 
plevin, -pl.  15.  cites  7  H.  4.  27.— LeiTee  of  beafts  to  feed  his  land  has  a  fpecial  property  for  the 
time,  and  therefore  if  they  are  taken  from  him  by  another  it  feems  that  tfefpafs  lies ;  for  paf« 
fefllon  fuffices  for  the  bringing  trefpals,  but  replevin  is  for  him,  that  has  property,  and  otherwife 
skot.    Br.  Replevin,  pl.  99.  cites  at  H.  7-  14* 

*  S.  P.  Though  he  that  takes  them  as  tiefpafibr  has  a  property  by  tort ;  for  the  replevin  is  of 
the  property  wluch  the  owner  had  at  the  time  of  the  taking ;  W  he  canaoi  have  oetittie^  for 
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this  U  of  propertir,  whicli  the  evner  liad  tttfac  time  of  the  aflwa  Wrihght.  Be  EaplMi,  ft)/. 
citu  S.  C.  *  by  Brian.-— ^  P.  Br.  Replevin*  f\.  39.  cttct  b  £.  4.  16.  For  tlic  owner  may 
property  in  himfelf  by  bringing  rq>levin,  or  bring  trefptfs  ana  difaffirin  ic    And  at  to  1 
pkrin  lying  in  chii  taicf  Brooke  hold*  it  10  be  good  law  for  the  italba 


the  fc* 


3«  An  Mat  Ihall  have  a  replerin  of  the  taking  im  tie  turn  if 
his  predecejbr.  Br.  Replevin^  pL  62.  cites  17  £.  3.  &  Ficzb. 
Exec.  io6« 

4»  If  the  lord  diflrains  lUr  tenants  cattle  wrwgfyllj^  and  after* 
wards  the  cattle  return  hack  unto  the  tenant ;  yet  the  tenant  ihall 
have  a  replevin  againft  the  lord  for  thofe  cattle,  and  fhaU 
recover  damages  for  the  wrongfully  dlftraintng  of  them,  becauie 
he  cannot  have  an  aAion  of  trefpafs  againft  his  lord  for  that 
diftrefs ;  but  agamft  a  bailiff*  or  fervant  he  may.  F.  N.  B,  69. 
(H)  cites  I  H.  6.  7. 

5.  Goods  diftrained  on  a  conviHwn  for  keeping  dogs  and  nets 
not  bting  qualified  were  replevied.  Tlie  Court  would  notfeta/Ue 
the  replevin^  but  made  a  rule  to  (hew  caufe  why  an  attacbmnU 
ihould  not'  go.  8  Mod.  ao8.  Mich,  xo  Geo.  1724.  vThe  King 
y.  the  Town-Clerk  of  Cuildford. 

(C)     What  Perfons  (hall  have  it. 

S-Kandby  []•  TF  the  bea/b  of  another  man  are  manuring  of  andag^Gmg  Htf 
^^^  ^^^*   ^'^  ^^^  /««»^  and  couchatttj  and  arc  taken  by 

niplevin       ftrangers,  I  (hall  have  replevin.    42  £•  3.  18.  h.J 

lies  well  by 

the  manner  witbont  other  fpecial  writ  upon  this  cafe  of  beafta  in  cuflodia  fua  ryiftrnfibqi ;  ^ood 

Beta*    Br«  Replevin,  pi.  8.  citea  S.  C. 

&P.Br.Re-      [2.  If  a  man  has  heajls  of  another  man  to  compc/l  bis  land,  and 
n^^citetS  c   ^  ftf  suiger  takes  them  he  may  have  replevin  1  for  he  has j^mnf . 
and  per  Fi-'  property  for  the  time  (this  it  feems  is  the  intent  of  42  £.  3.  be* 

ncuxclearly  fore.)  •  21  H,  7.    I4  b.  f  I X  H.  4.  17.    2  E.  2.  44.] 

wlieic  a  ^ 

nun  Icafet  his  beafta  for  years  to  compoft  the  land  replevin  lies  for  the  termor.     And  fb  if  a  mm 

ksHs  gcods  t$  re^atif  the  kgUee  may  have  replevin. i  Br.  Replevin,  pi.  90.  cites  S.  (X 

«5.  P.  Sid.  3.  Executors  fhall  have  replevin  of  a  taUngefbet^  htthelfe  ^ 
Triiu^^  /i5«V  tefiator\  and  this  by  the  common  law  as  it  leems  ;  yftr  itks 
Car.i.B.R.  i^rms  property  to  remain.  But  contra  of  trefpafs  ^  for  tlAs  £Jkf 
in  the  Cafe  jfrms  property.  But  a£kion  of  trefpafs  de  bonis  teftatoris  afporatis 
Cfxr'i^  in  vita  teftatoris  b  remedied  by  the  ftatuteof4E.  3.    Br.Rcpk- 

vin»  pi.  59.  cites  17  E.  3.  and  33  E.  3, 
Infochcafe      4.  U  thc  cattle  rf  a fenujokht  tatnifZXidzftcrwTTds/^manriei, 
^^^  the  hujband  alone  may  have  a  replevm.    F,  N.  B.  69.  (K)  dta 

taken  dam    Trin.  33  E.  3. 

fola  they^ 

IhaU  join  in  replevin.    Br.  Bann  and  Feme,  pL  85.  cites  ^  E.  3.  and  Fhah.  tit.  Reciftiwi  ^i« 

And  Brooke  lays  qucre  of  goods  wkUk  pu  Mas  as  extaurix ;  for  there  he  thinks  they  maD  yam^ 

But  (In  other  calcsj  they  (halfnot  join  in  replevin,  bccaufe  the  feme  cannot  hive  pcopcny  in  goods 

during  tkt  (•veitmt^    Ibid,  citct  Fiuh.  R£plc;giajc  4^ 

5.m 


^  *^e  U^d  Krhd  k  in  p^ffifidn  rf  a  vtOm  Hull  have  t^le-  S.P.Aiidyet 
Vm  ^  »f  heap  of  the  ^iUdh.    Br.  Replevin,  jd.  8*  cites  42  E-  3.  Jjjj;^y?„ 

itS*  them  at  the 

time  of  the 
taking,  but  now  by  hu  cUuii  he  has,  ^c    But  it  fecttis  he  fhall  not  hare  damagei  for  ^e  taking 
ti  the  cattle,  but  ttBly  for  the  detaining  o^  them  if  the  fame  be  found  for  him.  f .  N.  B.  69.  ;F} 

citct  9  H.  %,  alS.  4ft  Ed.  3.  a8  or  8 The  bringing  of  the  replevin  amountt  to  a  claim  in  law« 

and  vefti  the  property  in  the  plaintiff;  ht  in  that  cafe  if  the  goodt  of  a  villein  are  *  Ukenfof  a 
trejpdf!^  the  lord  (hall  have  HO  ireptevin,  becaufe  the  villtih  had  only  a  right.  Co.  Litt.  145.  b* 

(^.  R  is  a  g6na^  nilcj  that  the  plaintij^  mujibave  the  property  *[  S7P  ] 
tof  the  goods  in  him  ^  the  time  xfthi  tahing*^  There  be  2  kinds  of 
jpreperties,  z^neral  pYopdtty  which  every  abfolute  owner  lias  j  and 
uncial  property^  as  goods  pledged  or  taken  to  manurd  his  lands, 
t)T  the  like  (  and  of  both  theie  i  repiegiare  does  lie*  Co*  Litt. 
145-.  bv 

(D)     ^gainji  mohdt  Perfons  it  lies.  foi  431. . 

fi.   ti  JL  faiey  beafts  iy  command  of B.  the  rcpleirin  maybe 
*  brought  againft  totb.     M.  8  J  a,  B,  per  Curiam  4] 

[2«  Andxn  this  cafe  the  replevin  may  be  brought  againft  the 
€ommander  onJy^  as  well  as  trefpafs*     M,  8  Ja.  B.  per  Curiam.] 

3.  A  man  may  have  replevin  /i^^i;^  him  nJoho  diftrainsfor  a  duty  Br.  Qain- 
U  the  king.    Br.  Replevin,  pL  25.  cites  ai  E.  3.  42.  and  Fitzh*  *i",%.'g;i: 
Avowry  x 30,  f.  n.  b.  iss. . 

(C)  in  the 
hew  notet  there  (a),  cite*  S.  C.  and  io  E,  i,  Avqwfy  223.      ■  Where  ihebaittjaj  the  king 

dijirnins^  ht  Jh^l  Pe  compelled  to  g^e  alivcrancei  and  from  hence  it  follows,  that  replevin  lies  of 
a  diftrefs  uken  by  the  bailiff  of  the  king  fdr  the  king.  Br.  Replevin^  pi.  51.  citea  1  H.  7.  it. — 
Sut  per  Keble  and  <Hhen,  replevin  doe<  not  lie  againfi  the  king,  nor  where  the  king  is  pdrty^  nor 
wuk^e  ike  taking  ii  thade  in  right  o/tke  kinjr ;  and  yet  there  it  is  Uwful  for  the  (benff  to  grant  re*< 
plevin  prima  racie ;  and  wheti  the  other  mews  that  the  king  is  party,  or  that  he  took  in  right  d 
disking,  there  the  fheriff  fliUl  c^afe  to  make  replevin.  Br.  Replevin,  pi.  3.  cites  3  U.  7.  i.«^ 
■  ■  ■■•  f.       Br.  Riot,  pi.  ft.  cxtct  S.  C. 

(E)     How  it  (hall  be  btoUghi,     [Writ  and  Decla- 

tion.] 

f  I*  |F   i   h^Ve  heajls  of  Another  to  manure  my  land^   and   a  ImsiyhsTf 

*-   ftranger  takes  them,  I  may  have  a  giniral  writ  with^  ■  general 
0itjbewing  the  fpecialty  tf  tb^  cajk^    42  E,  3.  1 8i  b.  11  H^  4. 1 7.  Jf  "he*" 

23.  bi]  other  pys 

[2.  Btit  I  may  have  afpecial  writ,     j  I  H.  4.  1 7.]  '^^^^  '^.'^  t""' 

t.  AT.  the  pkintiff  may  (hew  the  fpedal  matter,  and  good.  Br.  Genera)  Brief,  &r..  pi.  19.  cites 
it  H.  4.  17.  But  Brooke  adds  a  qu«re$  for  he  faytthJt  by  Tremaile  the  rrplcvm  *  (hall  be  d£ 
aaeriis  in  cuftodiafua  exijltntibns.-^,  P.  Bn  Repl^in,  pi.  8..  where  the  pjaintiif  faid  tha^  :he 
bca(U  were  manuring  hu  land,  and  agifted,  and  were  UoMt  and  couchant  even  night  tn  his  fo/dt 
and  fo  prayed  deliverance:  and  the  beift  opinion  was,  that  the  replevin  well  lay  by  the  manner ; 
<)Uod  nota,  cttct  4a  E.  3*  >8. — *  S.  P.  Per  Tremule ;  but  per  dkrene,  the  one  and  the  otk:r  is 
good  enough.    Br.  Replevin,  pL  so.  cites  S.  C. 

9,  JTherta  dead  chstttdp  oraUvei  ehatteljball  be  replevied^  the  And  if  m 
^  y  y  a  writ^  ^'-r 
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tufy  be  writfiaU  H  qliendam  equum  {*f  eataBa  qu*  B.  eefit.  Br.  Rnlorli^ 
UftSlSr  Pl-*5S-  cites  the  Regiftcr. 

thus,  qtundum  ptlama  et<am^  &c    Ibid. 

4-  A  man  may  count  of  fevered  takings^  part  at  one  day  andflace^ 

and  part  at  another  day  and  place.    F.  N.B.  68.  (D)  in  the  new 

notes  there  (a)  cites  29  £.  3.  23.  adjudged. 

5.  Replevin  de  averiis  captis^  the  plaintiff  counted  de  horns  IS 

catallisf  and  he  amended  his  count  after  challenge^  nocwtthiland- 
(I  586   ]  ing  that  averia  are  catalla ;  fed  prima  facie  non  poteft  He  intd- 

ligi.     Br.  Replevin^  pi.  11.  cites  2  H.4.  25. 
S.  P.  Ibid.       6.  And  in  replevin,  if  the  taking  exceeds  one  beqft^  it  Jball  te 
SieAe  "ft"**  dveria ;  and  fo  note  that  averia  fimt  beftiae,  viz,  catalla  viva^ 
^^  ^'  and  not  omnia  catalla.    Br.  Replevin,  pi.  tu   cites  the  Re- 

gifter. 

7.  In  replevin,  the  ^hXritSS counted  of  /^  oxen  taken  at  diveiie 

times  and  places,  and  that  delivery  was  made  of  2,  and  of  2  nat^ 

but  he  yet  detains  them  to  the  datnage  of  10/.  and  did  not  fever 

the  damages  \  and  yet  well.    Br.  Damages,  pi.  42.  cites  7  H.  4. 

II. 
Br.  Replc  8.  Replevin  in  T.  and  declared  of  taking  of  26  btq/ls  in  A.  and 
vio,  pi.  48.  B.  And  per  Cur.  he  need  not  fhew  hno  many  he  took  in  onevilly  and 
H?<*%  ^**''  many  in  the  other y  by  which  ht  pleaded  to  the  lurity  hecaufe  A. 
bfttitfliould  ^nd  B.  are  in  D.  and  P.  and  not  in  T0  and  he  was  compelled  to 
^1  *°  ^*  ^'  J^f^  ^^  tuhich  of  the  vills  A.  isj  and  ifi  which  B,  is  ^  ijaad  noCa. 

Br.  Brief,  pi.  iq.  cites  20  H.  6. 28. 
Oodb.  tfc.  9»  In  replevin,  the  phintiff  declared  of  taiing  his  cattle  apudO, 
pL  269.  'fixe  defendant  demurred,  becaufe  he  did  not  fay  in  quodam  bco^ 
tacf  c  B.  ^^'  ^°^  upon  demurrer  it  was  adjudged,  that  the  declaration 
S.C.;argii«d.  was  naught  for  the  caufe  aforefald  \  for  the  gidaeral  precedents 
but  adjor-  of  declaratiohs  in  replevins  are  to  affign  a  place  as  well  as  » 
5J^^*~"  town  5  and  it  is  an  aAion  of  more  certainty  than  trefpafs,  and 
How,  S.  C«  muft  neceiTarily  contain  a  place  in  the  count,  as  is  faid  by  Starkie 
BrownL  ^^  Brian  22  E.  4.  51,  and  cited  a  precedent  of  ^j  H.  6.  Rot, 
the  caufc'of  4^^-  B^^  afterwards  fays,  that  yet  it  is  true  that  fome  declara* 
demurrer  tions  in  replevins  are  found  without  any  other  place  and  avowries, 
^"^^^^'th  ^°^  other  pleas  made  upon  them,  without  demurrer  or  excep- 
plaintiff  U^  tlon  to  that,  point,  and  then  they  vtt  Well  enough.  Hob,  id, 
bound  to     17.  pi.  28.  Read  V.  Haws. 

take  notice 

where  the  cattli*  were  diilraincd.— S.  P.  F6r  taking  apud  O.  but  did  not  tay  apud  O.  in  quo- 
dam  loco  vocalto,  &c  ind  adjudged  an  infufficicnt  count  upon  demurrer.  Mo.  678.  pL  925. 
Mich.  43  iL  44  £liz.  Ward  v.  Lalcin.— €ro.  £.  896.  pi.  ^8.  Trim  44  Etiz.  C.  B.  Ward  t.  Lynile, 
S.  C.  accorcfingly  \  for  the  place  U  put  in  the  count,  to  give  iroticc  what  tbe  defendant  (bould 
make  his  tide,  and  anfwer  to,  the  vill  being  too  general  and  unceruin ;  and  tbciefore  the  ooio: 
being  againft  the  gcocral  form,  it  was  adjudged  to  be  ill. 

Sty.71.SC.  10.  In  replevin,  &c.  The  "^ivfi^S declared  that  the  defcniaat 
according*  ^^  centum  oves  matrices  Iff  verveces  of  the  plaintiff's  ;  after  a  tct-, 
pievin  of  ~  dift  fof  the  plaintiff,  exception  was  taken  (inter  alia)  to  the  de- 
%^9ne$yznd.  ckfradoiiy  'becaufe  //  did  mt  appear  in  thie  declaration  kovf  many 

'  rtrr/. 


Vtorx,  and  hm  many  nvethers  \  and  the  (heriff  b  botind  to  make  ^^  ««»r 
deliverance  of  cither  fort,  according  to  the  writ ;  and  though  he  JJ^'j!"  ' 
jnaj  be  informed  by  the  party,  fo  that  it  is  a  good  return  to  fay  tn4b^ctufe 
that  none  came  on  the  behalf  of  the  party  to  fliew  the  beafts,  «t  ianotcer- 
'yet  he  is  not  bound  to  require  it,  but  ought  to  have  foffident  Si'^'r^J^ni 
certainty  within  the  record.   And  therefore  judgment  was  given  ought  to  be 
for  the  plaintiff.     And  therefore  it  was  agreed,  that  oves  without  certain,  u 
addition  had  been  good  enough.    All.  32,  33^  Mich.  23  Car.  ^'^b^il 
B.  R,  More  v.  Clypfam*  thatitwai 

nocgood. 
Cited  per  Baldwin  Serjeant,  as  a  cafe  in  which  he  wat  coimfe],  and  £Uia  J«  fud  be  remembeicd 
it.    Cart.  918.  in  Cafe  of  Whately  v.  Conqueft. 

1 1.  In  replevin  you  ought  always  to  fay  what  cattle^  as  oves, 
boves,  &  pretii.  Per  Ellis  J.  Cart.  2 1 8.  Pafch.  23  Car.  2.  C.  B, 
in  Cafe  of  Whateley  v.  Conqueft. 

12.  All  plaints  in  replevin  in  2Xij  inferior  courts  which  hold 
plea  therein  by  prefcription,  tnuft  be  in  the  detinet  only,  becaufe 
the  goods,  &c.  are  not  replevied  but  by  procefs  fubfequent  to, 
and  grounded  on  the  plaint.  Carth.  328.  Trin.  8  W.  3,  B.  R. 
in  a  note  at  the  end  of  the  Cafe  of  Hallett  v.  Byrt. 

13.  In  a  declaration  in  replevin,  if  the  plaintiff  fajs^  that  the 
defendant  fuffimonitus  fuit  ad  refpondendum  to  hint  de  pUdto  quod  cum 
cepit  averia  of  the  plaintiffs  this  declaration  with  a  quod  cum  is 
fbu-k  naught,  either  upon  a  demurrer,  or  after  a  verdict  \  hut  it 

fb(H  be  de  placlto  quare^  or  de  placito  quod^  onh\  becaufe  quod  [   581    ^ 
puiu  is  but  a  recital,  and  no  direfb  affirmation  \  fo  that  the  plain- 
.{iff  has  not,  by  his  declaration^  m^d^  any  chairge  againft  the  de» 
fendant.     2  L.  P.  R,  456. 

(E.  2)     In  what  Cafes  there  fliaU  be  one  or  mor( 

Replevins. 


pi.  10.  cites  49  E.  3,  24. 

2.  But  where  in  replevin  of  a  taking  in  S.  the  defendant  avowed  s.  P.  Br.Se. 
the  taking  in  i>.  and  it  was  found  for  him  ;  ;»nd  the  defendant,  had  «»«*  W*- 
return  upon  avowry  made,  &c.  the-  plaintiff  fliall  not  have  2d  ^%^s.  c! 
deliverance,  becaufe  it  is  paffed  againft  kirn  by  verdi£l ;  but  he  -lx«iaUb' 
may  have  •  other  replevin.    Contra  where  the  avowry  is  made  ^^  ^^»««* 
in  the  fame  place.  Not^  ^  4iYcrfity,   Br,  Replcvm,  pi,  lo,  cites  3^"^^^"** 

49  £.  3.  24,  (han  wherQ 

be  did  in 
the  replevin.    Per  Pcrfay ;  quod  nop  nentur.    Ibid.  ■  ^  S.  P.  That  he  may  have  a  new  re-i 

plevin,  and  count  of  a  taking  in  5.  fox  iit  Jlalutc  is^  thai  in  rtturno  habtndo  ypof{  fk  nqnfyit,  ilur« 
J^U  bt  mention  malt  thai  the  JkgriffOudl  ^at  make  icliu^TAnct  nof  rfpUvii^  tuiiipu^  writ  jftdic\al,  ma^in^ 
mention  of  tAeJirfl  judgment ;  a^u  the  plamiiif  U\  the  2d  deliv^r^c<;  c«n^ojL  v^ry  ^Qn>  ^e  iftpuin^ 
per ;  per  Brian  and  Vavifor.  And  per'Brian,  the  plaintiff  t  may  vary  from  the  place,  becaqlp 
|bc  ilefendant  in  the  r^levin  avowed  in  another  pbcc ;  but  it  they  had  agveed  ia  the  placo  at  fit{ 
fhfy  po^Qf,  vary  |n  ^hr  sd  4fliveTaDcc.    Br.  Second  Oeliycnnc^i^  ^L  j*  qtcs  t%  fi*  7*  ^<— — 


CP.  PtrWMd.    Br.Repkvitt.  pi.  37.  cit«t8wC— — 't^^c^><M«»*f"*P^) 
but  the  (nc)  (cemttoo  much. 


3.  If  the  fc^x  of£vcrsf€Vfral  men  be  tei^iy  tlicf 
in  a  replevin^  but  erery  one  muft  haye  a  ievend  rcjpkrau  Co. 
litt.  145^  b. 
^o.  453.  ^,  Upon  evidence  in  an  a£tion  npon  the  ftatote  i  (^  2  P.  (!f 
lifch.%S  ^^  although  that  one  diftrefs  be  put  into  feviral  fmmit^  fet 
£liz.  s.  c.  one  replevin  (hall  ferve )  there  that  is  not  within  the  ftafntCn 
Vutnoc&p.  Othernvife  if  it  be  in  diverfe  amntiiSy  or  ttycnlfirandnks^  whci^ 
38i.*4g&      ^^"^  ought  to  be  feveral  repleyii^s.    Noy  52.   Fatridge  ▼• 

&  C.  but     Naylor. 
not  3.  p. 

-  "        .  Goldfb!  145-  pU  6a*  S.  C  but  not  S.  P, 

(E.  3)     Replevin  i  by  the  Statute  of  Marlehridge. 

Themf      I.   DV   5a  H.  3,  cap.  21.  it  is  fraviJid^  tbat  if  tbt  biafis  flf 

woe  r*ft  *  ^'''  ampUint  madi  to  him  tbtn^y  may  delivir  tiim^  mtbont 
whca'a  '  leit  OT  gainjajing  of  bim  that  tiok  tbo  biofiiy  if  tbty  won  uUm  OMt 
J^lj^^ft*  efUbirtiiS. 

'foods  were  diftniiic4  and  impounded^  the  owner  qf  the  ^oodi  htd  ao  rem^y  bot  a  vrk  oC  ift 
plevia,  by  which  delay  the  beafti  or  other  goodt  were  long  detained  from  the  owner*  to  liis  p^. 
loft  nd  damage-  adly.  When  the  bcafts  or  other  goods  were  diftraincd  >nd  impoaadcd  witln^ 
mny  liberty  that  had  return  of  writa^  the  flicriff  was  driven  to  ma3(e  a  warrant  to  ijac  bailiff  of  ihe 
libeitjr  to  mahe  deJiverancet  and  that  wrou^t  a  lorij^or  delay  1  for  al  common  law  be  oo^ld  n^ 
enter  tnto  the  liberty  in  that  cafe.  A  3d  mifchief  was,  when  the  diftrefs  was  taken  out  of  the 
liberty  and  impoonded  within.    Now  this  ftatute  does  apply  c^ret  ^  all  theie  3  miffhirfab  a  UL 

139* 

*  The  ftieriff,  upon  a  plaiM  made  unto  him,  wtjumt  wnt  may,  cither  fx  A"'*'  ^  h  A'^^^a 
command  his  bailiff  to  deliver  them;  that  is,  to  make  replevin  of  thepx.  And^bv  tbrfc  worn 
(poft  qncrimoniam  fibi  fad.)  the  (heriff  m^  tuie  a  p/a»i  out  tf  Uu  couftty  caarf,  Mi/tuAt  ttfign 

C.a^  -1  prejhtfy  (which  he  ou^ki  ta  enter  in  the  court)  for  it  (hould  be  tnconvemcnt,  and 
5  ^  J  agaittft  the  (cope  of  this  ftatute,  that  the  owner,  for  whofe  benefit  the  ftatme  waa 
madei  flioald  urry  for  his  bcafts  till  the  next  county  cou^t,  which  is  holdcn  from  month  10 
month,    a  Inft.  1^.  ' 

And  in  a  replevin  by  plaint  the  Oieriff  «dry  koid  pies  in  kis  cpnty  C9uri,  mhk»ngk  the  vmht  he  ef 
•ol  or  above,  by  force  of  this  ftatute;  but  in  other  a^oos  be  ftiall  hol^  pfea  under  40a. 
9lnft«i39. 

The  ufage  of  the  county  of  Northampton  is,  that  in  the  abfcnce  of  the  l^enff*s  bailiff  the^nai^ 

tdrt  May  make  deliverance ;  note  this,     a  Inft.  1 39. 

I?  J.  S.  be  flxeriff,  and  the  diftrefs  teas  taken  by  him,  the  writ  or  plaint  (hall  ^  in  common  form^ 
naming  tkejherxj  by  his  chriftian  name  and  firnaroc,  qiue  J.  S.  cepit,  and  not  qu«  t^  ipfc  crp  fti  ( 
and  the  Ihaiff  in  tbat  cafe  ou^ht  to  m&kc  dcUvcraccc.     2  InlU  23^ 


pkdti 


Hereby  it         And  If  the  heajls  were,  taken  within  any  lii:riio*j  and  the  bai^ 
tS^cn     '^  ^f  ^*'  libtrties  wilt  not  dtiiver  thim^  then  the  Jbtriff'y  for  de*, 
the  diftrefs  fault  of  thofi  bailiffs^  Jhall  cauft  them  t9  hi  delivered, 
is  taken  and 

impmmded  wiikut  m  Kkerty,  that  has  return  of  writs,  whether  the  matter  be  before  the  (heriff  by 
^irrit  or  bynlaint,  the  Ifaeriff  ought  to  make  a  warrant  tp  the  bailiff  of  the  liberty  u»  make  ddft- 
nrtanoe;  wneieupan  if  he  make  no  anfwer,  or  if  be  returns  that  he  will  make  no  deliverance 
«  the  like*  the  fiieriff  may,  by  force  of  this  ftatute  and  the  ftatote  of  W.  i.  enter  insa  tha 
tSMarty,  and  nuke  ddnreiaace.    And  herewith  agrees  Fleta. .  a  Inft.  140.        &.  P«  F.  K.  B.  6SL 

Aad  if  «c  SftrefsyttoMen  witkeyt  tkefrentkife  and  impended  witkiM^  the  Ihcfiff  may,  npan 
llul  WHOiOff  ftHaohftaUi  «id  make  deUveiaace  (without  any  prace^  to  the  bailJg^o^^ 

fikany 
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li^rty)»  £ar  thc^tute  provides,  that  he  fiuU  replevy,  fi  cxtia  iihertites  capta  fuer.  Sc  fi  infrt 
Kbertates  capta  fucrint  hujulmodi  averia,&c.  So  a&  there  ia  notrecept  U  ht  iireSti  to  the  haitiff^ 
ike  tihertf,  ^ut  where  the  dtjlre/s  was  taken  xuiihin  the  iiherty;  ada  where  the  diftrefs  wai -taken  out 
of  the  lioeny,  there  by  the  exprelj  words  of  the  fiatutc  the  iheriff  may  eater  and  make  deliverance 
pfcieiitly.    aloEiiO. 

(F)     Proprietate  Probanda.    Who  fliall  have  it. 

£1.  OE  who  IS  not  party  to  the  writ  of  replevin  ihall  not  have  ^^^h.  tit. 
"  proprietate  probanda,     14  H.  4,  ^5.]  ^X^ 

[a.  As  if  upon  a  replevin  the  beafts  of  ajhranger  vifere  delivered  to  pi.  «.  cites 
the  plaintiffs  yet  thejlranger  fhall  not  have  proprietate  probanda,  s*  C. 
becaufe  he  is  not  party  to  the  writ,     14  H«  4*25/] 

3,  In  replevin  th^fervamt  of  the  defendant  jt^fod,  and  claimed  •»"•  Retom 
property.  Tirwit  faid,  a  fervant  cannot  claim  property.  Huls  ^J]  "o«!** 
faid,  if  the  property  be  found  againft  the  defendant  in  writ  de  dtet  s.  a 
proprietate  probanda  he  iball  make  fine,  and  fo  fhall  he  not  do  — ^  P* 
when  it  is  claimed  by  a  fervant.  And  yet  at  laft  writ  of  pro-  pui^l^jo 
prletate  probanda  was  granted.  Br,  Property,  pL  14.  cites  aiienode- 
II  H,  4.4.  lifto.    Co. 

Litt.i45.b. 
— Ia  replevin  one  at  hailiff  nad^  conufance,  and  pleaded  property  ta  a  ftranger ;  and  upon  de* 
murrer  it  was  Olneded,  that  he  could  not ;  and  cited  1  Inft.  145.  b.  » i  H.  4.  4.  But  per  Cur« 
^is  is  intended  of  the  'ooumy  court,  not  of  this  court ;  and  cited  a  H.  6.  1 4.  an4  (avc  judgmcot 
for  the  conufant.    Lev,  90.  Hill.  1 4  &  a  5  Car.  a.  B.  R.   Oldham  v.  Hamfted. 

4^  In  replevin  the  defendant  claimed  property^  upon  which  th^y 
were  at  iffue^  and  ^itr  tht  plaintiff  nvas  mnfuited  \  and  fo  note 
that  it  is  permitted  without  argument,  that  the  defendant  in 
replevin  may  claim  property.  Per  Brian.  Br,  Property,  pi,  i. 
cites  7.6  H.  7.  6. 

5,  If  the  defendant  claims  property  in  replevin  the  plaintiff  may 
have  writ  de  proprietate  probanda  without  continuance  of  the 
replevin,  though  it  be  2  or  2  years  after  \  becaufe  by  claim  of 
property  the  grft  fijit  is  determined.  Mo.  403,  pi.  J37,  Pafcbt 
37  Eliz.  Gawen  v.  Ludlow, 

(F.  3,)     Property  claimed.     In  what  Cafes ;  and  [  583  3 

the  Effedi  thereof. 

|»   |F  th^  defendant  clainf  property  in  replevin  Ifefore  thefheriff^  •F.N.B. 
*  the  •  power  of  the  fheriff '  is  determined  ;  and  there  the  I!^' p^^^^f  * 

{>laintifir  fhall  have  writ  de  proprietate  probanda  to  the  fheriff,  beititbo* 
o  enquire  of  the  property^    Per  Hs^-     Br.  Property,  pi.' 40.  provided 
,itcs  ?4  H,  4. 25.  .  *^  t^U, 

Marlbrid^,  cap.  a  a.  qi|dd  vicecomps  poft  qucriiivQniam  iode  tibi  fadam,  ea  line  impedimento  Tel 
contradiftione  ejus,  qui  d|Aa  avcria  ceperii,  deliberate  poiliti  &c.  For  it  i^  a  rule  in  law,  that 
]>roperty  ought  to  be  tried  by  wri( ;  and  ihercfore  in  that  cafe|  whero  the  (tU^  U  by  plaint,  the 
piaintitt  may  have  a  writ  de  proprieuie  piobanda  directed  to  the  (iftieriiF  to  try  the  propeity  ;  and 
if  tberevpOQ  it  be  found  for  the  plaintiff,  then  the  (hcri^  to  ma]i;e  deliverance  (for  fo  be  the  word< 
^  the  writ)  and  if  for  the  defendant,  he  can  no  farther  proceed )  but  that  is  but  an  in^ueft  o£ 
oflke ;  and  therefore  if  thereby  it  be  found  ftpinft  the  plainuff,  yet  he  may  have  a  wnt  of  re- 
fl^tti  t^9^rif«  j^  ^  hi(  DltHmthc  claim  of  propcityi  ftc  yqt  fii^l  htfiwced  ia.;h&P>uxt 

Vy  4  m 
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of  C.  B.  vrbere  (he  property  fliall  be  pat  ia  ifTix  and  finally  tried.  And  tlic  Ihcriff  iBify  ttke  a 
jf»liint  upon  the  faid  h£t  out  of  the  county,  and  make  replevin  prcfently ;  for  it  (bould  be  bKoove* 
nicnt  for  the  owner  to  forbear  his  cattle  till  the  county  day.    Co.  Litt.  1 45.  b. 

♦  S.  P.  Whether  the  property'  be  claimed  where  the  plea  is  h  plaint  &r  h  wrii,  yet  the  Jheng^ 
power  is  determined .  but  if  the  p'aint  be  before  him  by  writ,  tod  the  defendant  claims  propertSb 
£he  plaintiff  may  fuc  a  Iscut  alias,  vel  cau&m  nobis  figniftces ;  and  thereupon  the  (hcriff  maiy  rctnis» 
that  the  pbintift  claims  property;  and  upon  this  (hall  ifluea  writ  de  proprietate  probanda  retoriH 
able  in  Chancery  or  B.  R.  oc  C.  B.  and  though  the  flieriff  finds  the  property  with  the  defeodaat, 
yet  the  plaintifi  is  not  hereby  concluded,  but  he  may  bring  trefpait ;  for  this  ia  only  an  inqoeft  of 
office.  But  if  he  brinp  a  new  replevin  the  (heriiF  (hall  not  make  ddiverance*  cauia  paiet:  bi^ 
when  the  defendant  clainu  propeny  in  Bank,  and  a  writ  de  proprietate  probanda  ifiucttbercupoo* 
and  it  is  found  for  the  defendant,  the  plaintiff  fliall  never  have  a  writ  of  trcfpais.  Ficzh.  tit.  Pr^ 
prietate  Probanda,  pi.  4.  cito  Hill.  31  £.  3.  Per  Stone  &  Schard ;  and  s  £.  3.  Itin.  North.  But 
Titiherbert  fays,  it  fecms  that  writ  of  proprietate,  dec.  fliall  not  iffue  in  this  cafe,  (via.)  when  the 
parties  appear  in  Bank,  and  the  defendant  claims  property  without  caufe  to  intitle  him  to  the 
beafis,  to  which  the  plaintiff  might  have  anfwer ;  and  this  fliall  be  tried  here ;  for  (he  fays)  he 
apprehends  that  a  man  fliall  not  have  writ  of  proprietate  probanda  but  only  upon  rctiua  of 
the  flucriff,  dec 

Br.  Proper.       2.  If  the  defendant  cldints  propertj  before  thefiertff  it  fliall  be 
otc/kc.     ^'"^^^  ^  ^^^^  ^^  proprietate  probanda,  and  if  it  be  dsumed  m 
Bank  it  fhall  be  trud  by  12.    Per  Brian  Ch,  J.  quod  non  negator 
per  aliquetn.    Br.  Property,  pi.  32.  cites  ai  £•  4. 64. 

3.  If  property  be  claimed  in  replevin,  and  notwithflanding  tbc 
party  mpieweSf  an  a£tion  of  trejpafs  nvill  He,  and  the  chum  or 
•    notice  of  property  fliall  be  the  folc  iflue.    Per  Holt  Ch.  J.  at 
Guildhall.  Mod.  Cafes  69.  Mich.  %  Anns.  Leonard  v.  Stacy. 

• 

(F.  3)     Proprietate  Probanda.     The  Effeff  eftht 
Finding  thereon ;  and  Judgment  How, 

I.  'THE  trial  of  the  property  in  the  aunty  by  writ  de  prcprieiate 
^  probanda  is  only  an  inqueft  of  office,  and  may  be  traverfed 
and  tried  again  upon  iSut  joined  ;  but  where  it  is  tried  in  Bank^ 
it.  .fliall  be  upon  ifliie  joined,  and  fliall  bind  the  parties.  Br. 
Property,  pi,  49  cites  Fitzh,  tit.  Replevin  35.  and  H.  31  E.  3, 
&  concordat  ibidem  36.  and  that  by  the  verdift  certified  out 
of 'court  the  plaint  fhall  abate.  And  cites  the  Regiflcr,  feL 
109. 

1584  1  ^'  ^^  ^'^  ^*^^»  *^'^^  ^  *^  flieriff  returns  m  replevin,  that  the 
F.  N  B.  defendant  claims  property,  by  which  writ  of  proprietate  pro- 
77.  (C  in  banda  ifliies,  which  is  ^  fcuvdfor  the  defendant,  xht  plaintiff Jball 
L^e^re  '^^*  nothing  by  his  'writ.  Br.  Property,  pi.  12.  cites  17  H.  4. 
U)  cites         2  8. 

S.  C.  That  3.  Jind  if  the  defendant  claims  property  in  court,  and  H  is  found 
Sned^wd  ^^  *^  ^^^  *^^  property,  the  plaintiff  fhall  recover  all  in  damages.  Br. 
the  plaintiff  Property,  pi.  12.  cites  7  H.  4.  28. 

cannot  have 

a  new  replevin,  for  the  fhcriff  cannot  execute  it,  tut  he  may  have  a  \mt  of  trcfpaff ,  and  ches 
^1  H.  6.  Propr.  Proband.  5.  .qi  £d.  3.  Ibid.  3.  or  elfe  he  may  remove  ile  pUinl  in  the  cowKlf  h 
recerdari  (thongh  in  truth  it  is  determined  there  by  the  claim  of  property,  Ac)  and/o  try  tke  /^ 
perty  de  nevot  and  the  plaintiff  fhall  not  be  effopped  by  the  trial  in  the  propr.  proband.  Vbich  ii 
only  an  coqtieft  of  office. 

in  injevin  in  B.  R.  etthephries  capias^  the Jhenf  returned  that  the  defendsttt  claimed  fnptfff. 

hyythith  writ  ijuid  to  inquire  rf the  property,  which  was  returned  fenred,  and  the  propcrtyy&m 

firtkiiefindMMi',  and  by  fona^UiUMmittes  the  matter;  for  whaiproporCvU  teUcd,  the  pMxr 


'-•T  the  flier^ff  U  tolled  to  make  replevin,  and  the  party  is  put  to  hia  writ  of  proprieUte  probanda 
to  the  (heriiF,  to  inquire  of  the  property,  and  i/ it  he  found/or  iht  piaintift  the  Jkerif  Jhali  make 
replevin  immediately,  emdjkall  attach  the  defendant  to  anfwer  to  the  caurt  of  the  king  for  the  contempt^ 
And  to  the  party  for  his  damages;  but  if  the  matter  ht  found  for  tke  dejendant^  all  the  matter  is  de» 
termnedi  for  it  feems  by  the  writ  that  the  plaintiff  (hall  not  recover  for  the  uking  of  the  beails, 
but  for  the  claim  of  the  property.  Br.  Replevin,  pi.  38.  cites  1  £.  4.  9.  -  Jiut  per  Markham 
Ch.  J.  notwithfbnding  that  the  property  be  found  for  tke  defondant,  yet  tke  plaintiff  may  proceed  in 
the  replevin  againfi  the  ddendant,  /#  make  him  anfwer  to  tke  takings  and  if  the  defendant  j^/bf.s  by 
fMeriy^  the  pUiutifffhaUMfwer  to  it,  ami  thesJhaU  go  to  ijfue  thereupon,  and  this  (hall  ma[kc  an 
end  of  all ;  iot  the  wrii  of  proprietate  probanda  is  only  in^uefi  of  office;  quod  Yelvercon  conceflit. 
And  it  was  (aid  that  the  property  may  be  to  the  defendant,  and  yet  the  plaintiff  may  have  caufie 
•f  replevin ;  as  if  he  has  let  beafts  to  the  plaintiff  to  coQipeilcr  bis  land  for  certain  time,  and 
after  the  Court  took  day  of  advifcmenu    Ibid.  F.  N.  B.  in  the  new  Notes  there  (c} 

cites  S.  C.  V 

4    It  was  faid,  that  Hill.  31  E.  3.  the  defendant  in  replevin  in  S.  P.  That 
the  county  claimed  property,  and  the  pTopcnj/ot^nd/or  him ;  and  pcik" *to"*" 
becaufe  it  was  not  of  record,  and  alfo  this  was  only  an  inqueft  claim  it 
•f  office,  he  was  forced  to  take  an  averment  that  the  property  ^&^  « 
was  his.    Br.  Property,  pi.  13.  cites  7  H.  4.  46.  RcpicviiJ* 

5.  If  the  property  ht  found  for  the  plaintiffs  and  at  the  day  of  pi.  16.  ckea 
return  Xhitjberijfs  returns  an  eloignmaity  and  the  defendant  mates  ^'  ^' 
iefautty  a  withernam  fhall  be  granted,  and  fo  a  capias,  pluries 
&  exigent.     F.  N.  B.  77.  (C)  in  the  new  notes  there  (a)  cites  ' 
39  Ed.  3.  30.     But  fome  held  that  the  pUuniiffin  that  c^XtJball 
recover  the  whole  in  damages.     And  cites  7  H  4.  28.     Per  Hull, 
when  the  defendant  comes  in  by  attachment  after  property  found 
for  the  plaintiff,  the  plaintiff  may  have  two  counts  againjl  him,  one 
on  the  propr,  proband^  and  another  on  the  replevin,*     7  H.  4.  46.  If 
the  replevin  be  returnable  in  Chancery,  ficut  alias  vel  caufaoi, 
&c.  and  the  claim  of  property  returned  thereon,  then  the  propr. 
probanda  (hall  iflue  out  of  the  Chancery ;  but  if  on  the  pluries 
the  claim  is  returned  in  B.  R.  or  C*  B.  the  proprietate  probanda 
fhall  ifliie  from  thofe  courts^  and  cites  Dy. 

(G)     Gager  Deliverance.     Upon  what  Plea. 

[i.  iN  replevin  upon  taking  in  D.  if  defendant  fays  th:!t  he  Br.  Rcple- 
"*  took  in  another  place y  am  that  it  is  ancient  demefne^  and  avows  \*°»  P^*  "3« 
the  taking  there^  the  defendant  fhall  gage  deliverance,  becaufe  if  *|  ^Jat  i't^ 
the  taking  be  where  the  plaiijtiff  has  counted,  the  Court  has  ju-  "iva*  agreed 
rifdiftion.    21  £.3.7.51.]  ttdrf^X. 

ant  travcrfes  the  place  the  defendant  ought  to  make  avowry  to  have  return,  and  that  it  was  ad<* 

mitted  that  ancient  demefnc  is  a  good  plea  in  avowry. S.  P.  As  to  the  iflue  taken  upon  the 

place  where,  &c.  and  the  defendant  found  pledges  for  the  deliverance.  Br.  Gage  Deliverance, 
pi.  8.  cites  Bi  £.3.  7. — Upon  fuch  plea  as  to  the  place,  the  defendant  made  avowry  r  o  ^  1 
to  have  return,  and  the  plaintiff  maintained  his  writ,  and  had  deliverance.  Quod  nota.  L  5^5  J 
Ibid.  pi.  13.  circs  91  H.  7.  22. 

It  wai  granted  that  if  defendmt  iays  that  the  place  where,  &c.  is  ancient  demefne,  the  de< 
fendant  cannot  avow  to  have  return.  Br.  Gage  Deliverance,  pi.  14.  cites  i  H,  7.  11.  whcncQ  it 
follows  that  the  plaintiff  cannot  pray  to  have  gager  of  deliverance,  as  is  laid  there.  Ibid.  ^^» 
Defendant  fhall  not  be  compelled  to  gage  deliverance  upon  his  pleading,  that  the  place  where, 
Ac.  IS  ancient  demefne  *  qood  nota  bene;  but  becaufe  defendant  avowed  in  another  place  in  tha 
.,fimejnlt/Qr  damagefeafant^  and  fo  did  not  claim  property  in  the  btafis,  writ  ilTued  to  deliver  the 
Malts,  notwithfianmog  that  the  parties  were  not  at  ilTue.    Br.  Gage  Deliverance,  pi.  1  %,    citea 
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I2.  In  t  replevins  if  defendant  cIo^ks  fnfirtjf  en  pib,  tbs 
Iheriff  ought  not  to  make  delivoy.    30  £•  3.  9.  b.] 
Br.  Reple-       [3.  In  replevin  if  defendant  pleads  a  recovery  in  mm  hfaior 
clMss!^"'   ^9urty  and tkU  th<fi goods  m)eri  delivered U  1mm in tMeeuA^ 
^Br.  Gage  not  gage  deliYerance^  becaitfe  he  has  claimed  property  thcrebf . 

DcUver.        38  E.  3.  3.] 
ance,  pL  7.    •* 

citct  S.  C.«^-~Where  ■  n^an  rfCfoers  land  ami  iamaga  in  •fft  in  tmcim  imtfat^  aad  the  Utttfky 
fracife  takes  beafis  in  cxecntiou  for  the  damages,  aniJtUs  them  drndddwers  the  wtm^  U  ikepUtweiJf 
in  the  aflifc,  and  upon  replevin  thereof  fuei^  et  aoeria  ekngaia  returned^  and  tAeita/b  aftkt  i0>. 
Jtndant  deliveredio  the  plaintiff  in  vntheimam  in  B.  R.  it  appears  in  pleading  thempoa,  that  lie 
land  recovered  was  made  frank' free  he/ore  hyfine  Uoied  before  the  rtctnery  at  commanUm^  that  at  Mtf 
tafe  the  plaintiff  Jkali  not  be  compelled  ta.  gage  deliverance,  bmi  writ  iffatd  ta  deUmr  the  miiekerwam  im 
ike  dejMxnt  without  gaging  deliverance^  for  it  appears  that  the  dJendoMi  chjhmI  have  jneteni  of  ike 
ftrfi  beaffs ;  foriktf  arejold^  nor  can  the  plaintiff  recover  f  for  »«  bume  is  in  the  ofur  vok»  tmk  At 
UaflS'i  and  fold  them  for  the  execution  \  for  h(  was  not  bound  to  take  conufriice  of  the  fine  levied 
at  common  law.     Br.  Gage  Dcliveraicc>  pi.  3.  cites  7  H.  4.  tB»  Sw.  P«  Br.  WUhufliBt 

pL  4.  cites  7  H.  4.  a8. 

p.  F.  For  it  4.  A  man  granted  to  another  to  dtftramfir  rent^  and  to  relmn 
j^^ffjjjj^  the  diftrefs  agtun^  gages  emd pledges  until  it  he  pmi^  and  yct^re* 
offoch  a  plevin  lies;  and  he  was  compeUed  to  g^e  deliverance.  Br. 
diAreis  to  Replevin,  pi.  6o.  cites  31  £.  3.  and  Fitzh.  Gage  DeUver*^ 
•^/"??*^,  ancc  c. 

vi£ible,ind  -^ 

hy  fiich  an  invention  the  current  of  the  replevins  flioold  be  overthrown,  to  the  hindfaace  of  fht 
commonVeath  ;  and  therefore  it  was  difallowed  by  the  whole  court,  and  awarded  that  the  de« 
fendam  ihould  gage  deliverance,  or  go  to  priibn.  Co.  Litt.  145.  b.  ■  %  Inft.  j^o-  &  F«  dtct 
3a  £.  3.  Gager  Deliveiancc  15. 

5.  In  replevin  the  plaintifF  counted  <f  4  09een  lafcwy  whtrmfh^ 
lad  deliverance  of  2,  and  that  be  yet  detmns  the  other  tu».  Per 
Skrene>  we  pray  that  the  defendant  gage  deliverance  of  the  two 
which  he  yet  detains.  Per  Thirn,  htjball  not  gage  deSverance 
hefore  avowry  made^  &c.  Br.  Gage  Deliverance,  pL  2.  dtes 
7  H.  4.  II. 

6.  Where  a  man  avows  as  under^^iff^  for  levying  expences  ef 
the  knights  of  the  coiimyfor  the  parliament  by  fieri  focias^  and  ty 
fale  of  that  which  he  fo  took^  he  ihall  not  gage  ddiveranoe* 
Br.  Gage  Deliverance^  pi.  4.  cites  11  H.  4.  2^ 

7.  In  replevin  the  defendant  avowed  for  a  rent-^barge^  the 
plaintiff  faid  that  theplace^  &c«  was  not  parcel  of  the  land  charged^ 
and  the  others  e  contra;  and  the  plaintiff  faid  that  the  dfferidaat 
is  yetfeijed  of  the  beqfisy  and  prayed  that  the  defendant  gage  tberesf 
deliverance^  and  the  defendant  faid  that  tl^ plaintiff  bimfetf  is  feifed^ 
judgment  if  he  fhall  gage  deliverance^  &c.     And  by  the  opinion  of 

the  Court,  the  feifin  of  ^he  beafts  cannot  make  iflne,  but  die 
defendant  fhall  gage  deliverance,  and  this  matter  ihall  come 
in  after ;  per  Belf.  upon  the  pluries,  and  the  defendant  f odd  tha 
they  were  dead  in  pound  overt  in  default  oftbepUntfff  &c.  £t  ad- 
jomatur.  Br.  Gage  Deliverance,  pi.  i.  cites  5  H.  6.  15*. 
Brooke  fays,  fee  5  H.  7.9.  that  the  ifiue  was  taken  i^n  the  de* 
fault  of  the  dead  beafts.    Ibid, 

8.  In  replevin  the  defendemt  made  eomsfanee  rns  Ulifffmr  m  ren^ 
charge  where  the  plaintiff  comtf^  quod  sUntc  detinet^  &&  faf  which 

tbp 


€kt  pUfitlff^  pfmei  iiai  b$  may  gage  deUverami.  And  by  tbt 
opinion  ofthe  Court  heJbaUjirJi  a^ivertethe  cmtifanc€^  fir«  Gag^ 
Deliverance^  pL  ii«  cites  22  U«  ^«  41, 

*  9*  Replevin  ofbeaft^  taken  in  J),  the  defendant fmd  that  he  tef 
/£m  t/f  5.  and  not  in  D.  Judgment  of  the  cou^,  and  made  avow/ 
^0  have  return^  the  plaintiff  prayed  that  he  may  gage  deliver* 
^ce.  Per  Pigot^  where  a  m2Xi  pleads  in  abatenent  rf  the  vfritp 
or  of  the  count ;  as  if  he  fays  the  prcperfy  is  in  a  ganger,  an4 
fipt  in  the  plaintiffs  he  fliall  not  gage  deliverance*  Cateiby  agree4 
where  the  property  is  alledged  in  another;  but  if  be  fays  that  if 
Sd  not  take  J  or  that  he  took  as  a  heriot^  or  hj  execution  bjjierifedaif 
Bcc.  where  he  may  fell  themi  he  fhall  not  gage  deliverance  ts| 
the  principal  cafe  here.    Br.  J^ecution^  pL  2i.  cites  ai  £•  4* 

10.  Replevin  of  a  taking  in  D,  in  a  place  called  C.  The  defendant  And  fo  h 
Jaidj  that  he  took  in  another  place  in  the  fame  wily  abfque  hoc,  that  he  *f««»  ^^ 
'  took  them  in  C.  prouty  &c,  and  made  avowry  to  have  return^  as  he  JJJJ*!"^^ 

ought|  and  yet  tffuejhallnd  go  upon  this,  butf^^fi  the  place  ovXj^  itvernct^ 
Per  Brian,  it  feems  that  the  defendant  (hall  not  gage  deliver-  ^'^J^^^ 
ance  upon  an  ill  writ  y  as  here;  for  it  may  be  tried  againft  the  uJ^^^ani 
plaintiff!    Brook  fays  miror  of  this  reafon ;  for  it  may  be  as  does  not 
well  found  for  the  plaintiff*.    Per  Pigot,  the  defendant  has  *  row-  *^"»  ^ 
/efed  that  the  property  is  in  tbeplaintiffy  in  which  cafe  the  nature  of  i2w/#  pi«. 
the  writ  is  that  he  fhall  gage  deuvcrance  \  but  if  the  property  p«w  uH 
was  in  debate,  neither  the  fheriS^  nor  the  juftices  can  compel  J*/ i^^*" 
him  to  gage  deliverance  j  for  he  did  not  confefs  property  in.repi^u,, 
the  plaintiff  i  nor  where  he  fend  that  he  no  priftpasy  fhall  be  gag^  M<i  th*^  »• 
deliverance  ;  which  cafes  were  agreed  per  Chocke  and  Catefby  [hj'**"Ji^Jff 
juftices.     Br.  Gage  Deliverance,  pi.  22.  cites  21  £.  4.  64.  ihaiihave 

the  cttflody 
of  his  own  bcafts,  and  the  defendant  ia  at  no  mifchief^  fof  the  pUimiiF  hat  found  farcty  tQ  have 
return  if,  &c    Qaod  Cateiby  conceflit.    Ibid. 

11.  In  replevin  at  the pluriesy  the  Jheriff  returned  quod  averia. 
flongqtafunty  and  thereupon  withernamy  and  the  fheriff  returned 
nihil  iabety  and  the  defendant  appearedy  the  plaintiff  declared  in  « 

place  called  $•  in  B  &  quod  adhac  detinety  &c.  the  defendant  /aid 
that  hif  father  fvasfeifid  of  100  acres  of  land  in  JD.  Culled  L.  and 
fiedfeifedy  and  the  land  defcendedy  &c  and  he  us  heir  took  the  hea/ls 
damage  feafanty  abfque  hocy  that  he  took  them  in  the  place  caUed  8» 
and  den^nded  judgment  of  the  writ,  and  prayed  the  return^ 
and  the  {Plaintiff  prayed  that  he  gage  deliverance  (  and  the  Court 
Vras  in  doubt  whether  he  fhould  maintain  his  wi  it  before  that  the 
defendant  fhould  gage  deliverance,  by  which  the  plaintiff  \o  avoid 
his  own  dcLsixfaidy  that  the  100  acres  of  land  are  as  well  known  hy 
hy  the  name  of  &.  as  by  name  of  L.  and  that  the  place  called  5.  asm 
the  100  acres  of  land  called  L.  are  one  and  the  fanu  placoy  and  tut 
dtverfcy  &  hoc,  &c.  and  to  the  plea  pleaded  by  the  mannery  Sec*  m 
Uno  efu^  to  put  him  to  anfwery  &c^  and  prayed  that  the  defendant 
gage  deUverano^  \  and  becaufe  tl^e  defendant  e^fjpeared  bj  attorney^ 

tJttCI 
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tiie  Coiirt  awarded  writ  to  the  (heriff  to  make  deliverance,  &c* 
'ymthoQtJlnding  pledges  ;  but  if  the  party  had  appeared  in  perfons 
he  fhould  find  pledges,  or  fhould  be  committed  to  prifon :  bat 
jper  Newton  and  Brian,  the^attomey  fhall  gage  deliverance  ;  and 
ff  he  does  not  find  fiirety  he  fhall  go  to  the  Fleet.  Br.  Gagcr 
Deliverance,  pi.  14.  cites  i  H.  7.  ii. 

12.  In  replevin,  if  the  writ  be  vUious  by  matter  apparent^  the 
defendant  (hall  not  bo  compelled  to  gage  deliverance  upon  his 
avowry ;  for  it  //  qwifi  nullum  origtnaU.  Br.  Gage  Deliverance^ 
pi.  15.  cites  X  H.  7,  21. 

23.  Upon  ntm  cepi  there  (hall  be  no  gager  of  deliverance  in  re- 
^  plevin  for  cattle.  Per  Holt  Ch.  J.  12  Mod.  429.  Mich.  12  W.  3. 
in  the  Cafe  of  More  v.  Wats. 

L  J87  J  ^Q^  2)     Gagcr  Deliverance  ;  In  what  Cafes^  and 

by  what  Terfonsi  And  how  compelled. 

I.  iN  replevin  where  it  appears  by  tbe diclaration^  that  Ac  deB^ 
"^  verance  is  mt  made^  and  the  defendant  fays  mtbing^  the  Coort 
fiiall  award  that  the  defendant  make  deliverance.    &*•  Gage  De- 
liverance, pi.  10.  cites  22  H.  6.  21.  Per  Newton. 

a.  Avowry  for  damage  fcafant  in  2  acres  parcdaf  1000  meres^  tf 
fvbich  the  defendant  wasfeifed  in  fee  tempore^  &c«  and  iheflmnt^ 
Jaid  that  he  foimfelf  wasfeifedof  100  aeres^  whereof  the  place  wbere^ 
tsfc.  was  parcel  ten^re^  &c.  abfque  hoc  that  the  place  where,  i^c. 
was  parcel  of  tie  ICXX)  acres^  and  the  plaintiff  prayed  that  the  d^ 
fendant  gage  deliverance  ^  defendant  laid,  that  phdntiff  &»/  had  the 
deliverance  already^  &  non  allocatur ;  for  if  it  be  foj  it  may  ap- 
pear by  the  return  of  the  iheriff;  and  fo  if  he  fays  that  the  hetj^ 
are  dead  in  pound  overt  in  default  of  the  plaint^,  yet  he  Ihall  ga^ 
the  deliverance  ;  for  if  it  appears  by  the  return  rftbejber^,  then 
the  defendant  is  exeufed  \  and  by  fuch  funnife  of  the  dcfen^At  the 
plaintiff  fhall  not  be  delayed,  and  the  defendant  is  not  at  any 
mifchief  for  the  caufe  aforefaid ;  for  the  furety  and  the  writ  tB 
make  deliverance  in  thefe  cafes  may  be  conditionally,  viz.  If  it  be  fo> 
&c  and  after  he  was  awarded  per  Cur.  to  make  ddiverance^ 
and  the  name  of  the  ple<ige  put  in  court,  and  the  furety  made 
conditionally ;  quod  nota.  Br.  Gage  Deliverance,  pi.  17.  cites 
5  £•  4.  117. 

3.  In  bondne  replegiendo^  the  defendant  avowed  the  toting  as  hU 
villein  regardant  \  the  other  fmd,  that  frank,  and  of  frank  efiate, 
and  fo  to  iflue  \  and  after  he  found  forety  to  fue  with  tSc&, 
Br.ltctorBe  and  dicn  the  plaintiff^  furmifed  that  the  defendant  had  taken  tie 
^  ^dtB      i^»  ^^  prayed  that  he  may  gage  deliverance  of  4&f  gt^de,  tm 
t!c.— Br.    ^hich  the  defendant  faid  netting,  by  which  writ  ifued  1e  Ae  d^ 
Surety,  pL  fendant  to  deliver  the  goods  returnable  immediately.    Tonge  faud  this 
L        s^c**"      ^""^  ^  awarded  without  a  count.    Per  Cur.  this  is  not  coast 

hat  furmife  ef  the  fdaititiff  depen£ng  tifon  tie  matter  f  9  eudmt,  an4 
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tibetefitare  the  writ ifdl  awarded;  add  per  Cur.  iheJifMafifs*  ^^^'^ 
mtiornejjball  gage  deliverance :  for  he  has  power  of  all  thihgs  de^  ^^^^c^ 
pending  upon  the  matteri  and  he  (hall  liave  his  goods  without 
furetjk    Br.  Gage  Deliverance,  pL  i8.  cites  6  £•  4.  8* 

4.  In  icmine  replegiando,  Va^or  J.  faid,  that  the  opinion  of  2[^^!^^ 
the  juftices  anno  6.  was  that  the  drfendantjballgage  the  delvuer"  amccplao^ 
*nf€  amditionallj^  viz.  if  he  has  him ;  for  it  may  be  that  he  has  S.  P. 

not  taken  him,  and  then  nulla  feqoitur  pcsna.    Br.  Retome  de 
Avert,  pi.  31.  cites  la  £.  4.  4. 

5.  In  replevin  the  fheriff  reimmed  averia  eltmgtitaf  upon  which 
ijfued  tvithemam^  and  ih&Jber  iff  returned  quod  non  habet  bmafeu 
caialla  infra^  &c»  i»c  eftiwentus  in  eadem^  whereupon  ijftted  capias^ 
and  xhtjberiff  returned  cepi  corpus^  and  that  languidus  inprifima^ 
by  which  iffued  duces  tecumy  and  Xhcjieriff  brought  him  in,  and  the 
plaint^  comntedff  an  a&uc  detinet^  and  the  defendant  avowed,  and 
the  plaintiff  prayed  that  he  might  gage  deliverance;  and  the  de* 
JFendant  faid  that  the  beafts  are  dead  in  pound  overt.  Per  Lit- 
tleton, if  thd  defendant  after  avowry  cannot  gage  deliverance  he 
fliall  be  imprifoned  for  the  contempt,  and  fo  ihall  you,  if  your 
pica  be.  not  fufficient  againft  the  gager  ddiverance.  Br.  Retom 
de  Briefs,  pi.  loo.  cites  aoE.  4.  11. 

6.  Note ;  per  Read  and  Fineux  Ch.  J.  that  if  the  bail^  of  r  ^33  1 
the  king  dijhrainsy  ^c^for  a  duty  to  the  ting,  he  ihali  gase  deliver- 
ance* as  weU^  a  common  perfon,  &c.     Frowick  faid  that  the 

books  are  contra,  and  they  faid  no.     Br.  Gage  Deliverance, 
pi.  12*  cites  15  H.  7.  II. 

7.  A  gager  of  deliverance  1/  in  no  cafe  but  where  the  defendant  ad» 
nuts  the  takings  is^c.  and  controverts  the  property.  Per  Holt  Ch.  J. 
Carth.  287.  in  the  Cafe  of  Delabaftide  v.  Reynell. 

(H)     In  what  Cafes  it  fliall  be  upon  Withernam. 

[  I .   I F  it  appears  that  ih/tjirjl  taking  was  lawfuly  and  the  plain- 

-■   ti£F  cannot  have  the  beafis  again ;  becaufc  they  were  fold    ■ 
upon  an  execution  \   the  plaintiff  fhall  gage  deliverance  of  the 
beafts  which  he  had  in  withernam  of  the  defendant,  without 
any  gager  of  the  deliverance  of  the  firjl  beafts »     7  H.  4.  28.  ad- 
judged.] 

[2.  In  replevin,  \£  defendant  claims  property  thQ  plaintiff  fhall  S.  P.  Br. 
gage  deliv.erancc  of  the  beafb  of  the  defendant,  which  he  had  ^^^fj^?*^'*]" 
in  withernam  before  at  the  plea  pleaded,  upon  return  de  averiis  ^.citesS.c. 
clongatis.     1 1  H.  4.  lo.l  — i»«- 

^  plev-ia  a 

wtthernam  vras  awtrded  againft  the  defendant,  after  which  the  defendant  claims  property,  and 
tlicrcon  ilTue  taken,  the  plaintiff  gages  deliverance,  and  a  writ  iiSues  to  make  dcUverance ;  the 
fheriff  returns  clongatus,  and  fo  a  withcrnim  was  awarded  agaiuft  the  j.IaintiH,  and  on  nihil  re- 
turned, a  capias  iffued ;  then  the  iffue  is  found  for  the  plaintiff,  on  which  he  has  judgment;  and 
then  on  a  pluries  returned,  the  defendant  prayed,  and  had  an  exigent  againft  the  plaintiff;  and 
by  Tyrwhit,  the  defendant  Ihall  recover  damages  againll  the  plaintiff  for  his  detainer.  F.  N.  H. 
74.  (A)  in  the  r.cw  Notes  there  (aj  cites  ii  H.  4.  10.  aad  adds  qujerc  *  1  Co.  76.— *•  [the  Picaa« 
isga  in  Brcdon's  Cafe.] 

2.  In 


5^^  Wiififfbiii^ 


[3.  ittt  reideymifthe;/S«rj^araBa#i«tirf& 

^ToL  483.^  UUtaken^  upon  which  he  returns  a  withernam  againft  him,  and 

Rt^tiu     ^^  tbepartiis  are  itf  ifm  lipoii  the  titk  in  bank,  if  the  defletuU 

Cage  Deli-  ^^  claims  property  in  the  chattels  tadnn  upon  the  replevin,  the 

vcfaacc,  |L  tdaintiff  (hidl  gage  deliirerance  df  the  beafti  taken  in  withernam 

#.^cto  a.  before  the  chatties  taken  upon  the  replevin  are  delivered  to  the 

plaintiff;  becaufe  th^  defeiidant  claims  pi'opeily  in  theai^  and 

if  he  had  claimed  property  in  them  en  pais  he  had  hot  had  the 

replevin  nor  withernam }  for  this  would  not  be  any  miichief  § 

but  otherwifd  there  wdidd  be  mifrhiefe    30  E.  3.  9.  k    Ad» 

judged.} 

^.  N.  B.  75-      [4.  In  rei^evin  if  the  fUinttfaww  ibe  idang  tie  Afl^/fo  ff  tbi 

new^not^    ^S^^^  as  of  tie  cbattles  of  the  drfetniemty  he  ought  to  make  do- 

ihere  (b)     wcrancc  of  the  beafts,  which  he  has  in  withernam  before  dds^ 

citetS.C.    veranc^  tnade  by  the  defendrat  of  the  beafts  firft  takeni  fat 

thofe  are  known  to  be  the  beafts  of  the  defendam^    30  S. 

Sl!*  •**  ts  (5*  w here  the  haUtfmeia  comfatice  fir  the  lord  «Ab  jAu  hi 
new  notes  ^  ^^  ^Umi  now  becsUifc  the  conufance  is  in  right  of  the  lord  he 
there  (b)  ihaa  make  ddi'vdrance  of  the  beafts^  and  the  bailiff  ihadl  have 
^H   ^h.  ^  ^'^ft*  taken  in  withernam.     7  H«  44  a  8*] 

6*  Ab  to  gaging- deliverance j  it  was  hdd*  that  vras  to  be 
done  by  the  plaintiff,  only  where  tie  tUng  is  repkwetU  Pef 
Holt  12  Mod.  36.  m  the  Cafe  of  Be  k  Baffile  v.-Reigoald  H 

C  S®?  ]  (I)     Gager  Ddiv.eftincca    At  ^bat  Time^    tJpoo 

Withernam  i 

So  wb^rein  [i,  Tp  a  withem^Un  be  awarded  for  the  plaintiff^ of  the  beafla 
SJ^ff  £!  ^^  '^^  defendant^  and  the  JieriJ'  returns  that  be  has  taken 

dared  upon  ^i^  htafis  of  the  defendant  in  withetnam^  but  none  came  from  ti 
adhiicaeu-  plaittm  to  have  them^  and  now  the  plaint j-ff' prays  a  mrU  to  tie 
prt*  »*tltot  fi^M^^  deliver  the  withernam  to  him,  and  the  defendant  prays  that 
tfae  defend-  the  plaintiff  gage  deliverance f  and  fays  that  part  of  theheafis  wiidt 
ut  niay  be  tod  arededd  by  default  of  the  plaintiff  cmd  the  reft  be  is  ready  t0 
f^J^^'^.n  deliver.  In  this  calc  the  plaintiff  fhaU  not  have  deliverance  of 
whicb  the  the  Withernam  to  himi  but  it  mall  remam  m  the  cuitody  of  the 
defendant  fhcriff  till  a  Writ  ifiiies  to  the  iheriff ibr  the  plaintiff  to  have  de<» 
%^th^hafis  Uverance  of  his  beafts  \  and  then  it  fliall  come  in  debate  in 
inpwitdo^  whofe  default  the  beafts  are  dead ;  and  fo  when  this  is  deter'* 
vtrt.tttid  mined^  and  he  has  deliverance^  the  defendant  (ball  have  the 
i^yj^^  delivery  of  the  withernam.    44  Aff.  15.  Adjudged.] 

fault  cftke 

pfainttfiox  want  of  fofte nance,  and  the  plaintiff  replied  that  they  are  dead  to  default  of  the  de- 
fendant, and  not  in  hit  default,  and  fo  are  at  ilTae  in  whofe  default  the  beafts  died,  the  defendant 
in  this  cafe  (hall  not  be  charged  to  gage  the  dcUverance  ull  tkt  ijut  be  trieiL  ICdiw.  71.  pL  ai« 
Hkk.  81  U.  7.  AnoB* 
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« 
fd.  [So]  If  a  witbernam  be  awarded  ibr  the  plaintiff  of  tHd 
beafts  of  the  defendant,  and  the  iheriff  returns  that  he  has 
taken  the  beafts  of  the  defendant  in  withemanii  but  none  came 
from  the  plaintiff  to  receive  them,  upon  which  return  the  picantijf 
it  mnfmied  in  his  nvrit*  In  this  cafe  the  defendant  Ihall  have  de* 
Uverance  of  his  beafts  in  the  cuftody  of  the  (heriff  by  force  of 
the  withernam.    44  Aff  15.] 

[2.  IS  the  iheriff /mjer  ao  /•  in  ^themam  vpon  not  finding  of  the  Fiub.  tiL 
heafiSf  the  defendant  Jhall  n^  gage  deliverance  of  Hit  aox.  b^fifre  the  ^^De^ 
Jter^hoi  delivered  it  tp  him  I  but  the  phdntiffof  whom  the  aos«  st^&e. 
are  levied  may  have  his  aAion  againft  him*  25  £«  3*  47.  b,] 

J'4»  So  if  the  ieqfie  of  the  plaintiff  are  taken  in  withernam  the 
endant  {hall  not  gage  deliverance  of  them  till  they  are  deli- 
vered to  him  by  the  (heriff.] 
C5.  Deliverance  fhall  not  be  gftged  h^ore  avov)rj.    7  H.  4.  s.  p.  ritzlL 

ll.l  ^  til.  Gige 

*-*  '  Deliverance^ 

^.  15.  cites  H.  3j  E.  3.    For  it  may  be  that  he  will  claim  property  by  the  avowry*    And  pet 
Wilby  be  fliall  not  gpge  dcUventtce  bcfort  tbey  are  at  iflne  or  demur  in  law. 

6.  In  replevin^  up(m  return  of  the  (heriff,  the  fhintiff  had 
certain  beafts  of  the  defendant  in  withernam ;  upon  which  the  de*> 
Jendant  came  and  jufHfied^  hecaufe  the  goods  of  which  the  replevin 
vras  fued  were  bis  proper  goodly  and  thereupon  they  were  at  iffue^ 
and  the  defendant  prayed  deliverance  of  the  withemanu  iXxau 
iaid,  diis  you  cannot  have  till  iffue  be  tried.  Th.  faid,  we  in- 
tend that  the  property  of  beafts  of  which  replevin  is  fued  is  the  de^ 
Jendants  till  the  contrary  is  foundf  wherefore  [he  bid  the]  defend- 
ant  iiie  deliverance  of  the  withernam.  Fttzh.  tit.  Gage  Deliver- 
ance, pL  a6.  dies  M.  3 1  E.  3. 

I*  If  defendant  in  replevin  comes  in  on  the  replevin  he  need  not  sSalk.  58** 
gage  deliverance,  but  if  he  comes  not  in  upon  the  replevin,  but  *"  ^•/'-  '^* 
upon  a  further  procefs  he  muft  gage  deliverance  in  fome  cafes,  •R^'y^J' 
and  he  utterly  condemned  the  cafe  in  *  Raymond.     Per  Holt  474,Miclu 
Ch.  J.  1 2  Mod.  42  c .  m  the  Cafe  of  More  v.  Wats.  3^  Car  ,. 

■'  ^   ^  B.  R.  De- 

figny'tfCaiic* 

(K)     What  fhall  h^good  Counterpka  to  the  Gager.  C  S9^  ] 

Counterplca.  7^^ 

I.  xT  h  no  good  cooxitex^XtTi  that  the  plaintiff  himfilf  who  prays  FUnh.  Ca«e 
A  the  gager,  itfeifedofthe  beafts  \  iot  this  cannot  make  iffue.  ^'^IV/cru? 
3  H.  6.  15.  Curia.]  s.'c. ' 

[2.  It  is  a  good  counterplea  that  deliverance  was  made  in  pay  to 
thepkdntiff^  &c.     25  £.  3.  47.  b.     For  this  may  make  iffue.J 

[3.  It  i$  a  good  counterplea /i&<ifi&/  put  them  into  pound  overt,  •Br.  Gige 
mid  that  they  are  dead  for  want  of  fuftenances  for  if  this  be  true,   p^ '^['"S 
there  fhall  not  be  any  gager.     * 4  H.  6.  13.  b.  f  5  H.  7*  9.  21  s  c.snd 
E.  3.  22.  25  E.  3.  47.  b.  13  H.  7.  28.  b.   30  H.  6.   2.    3  H.   '    "^ 


that  IfTue 
ihall  not  b« 
ukcn  wkc<* 
tber 
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ther  the  IsMfti  ire  ^d  or  alive.  Q^d  ndUu  And  it  feenu  Hat  if  the  beafb  died  tadeEnilt  of 
the  defendant,  the  plaintiff  (hall  have  adioa  thereof.— «Ia  replevin  the  defendant  aoewed/^r 
Unt,  and  retMpi  was  awarded  i6r  the  IfltAt;  it  was  agreed,  that  if  after  he  has  retam  the  beafts  die 
in  the  pound  i#  default  of  the  plaintiff,  the  defendant  has  no  remedy  hot  to  diilrain  de  aofo. 
And  fo  fee  that  the  return  is  not  execution  for  the  rent,  but  qnly  a  gage  for  it,  in  which  the  de- 
fendant has  no  pxx>perty.  fir.  Retome  de  Avers,  pl«  17.  citea  ftt  £•  3.  ae.  See  (O)  pt« 
i.  S.  P. 

■f  Br.  Replevin,  pi.  35,  cites  S.C.— IlTue  was  taken  whether  they  died  in  dcfoult  of  the 
tiff,  or  of  the  defendant.    Quod  nota.    Br.  Gage  Deliverancet  pl«  s6.  citea  &  C« 


(K.  2)    Counterplca.  Ifue  Good.  .  And  bow  Tried, 

But  note  i.  TN  replevin  the  parties  were  at  ifluc,  ilie  plaintijr/aid  that  ht 
iha^anno^  ^  had  tiot  yet  delivered  his  heafts^  and  prayed  that  the  defendant 
fuch  ?5i/r  fiould  gage  the  deliverance 'y  Hulz  faid  that  the  deliverance  is 
nwj  rejufed^  made  already  j  and  Tirwhit  fuffered  the  iflue.  Br.  Gage  Deli- 
ZtdJdT   verance,  pi.  6.  cites  11  H.  4.  10. 

make  deli' 

verance,  whi^h  is  ihebeft  law, by  the  Reporter;  and  there  (as  itfccmf)tKc  (heriff  may  rctnni  the 

truth.  Ibid. Ibid.  pi.  11.  cites  aa  H.  6.  41.  accordingly,  that  iflue  fiuil  nai  be  taken  wkiker 

ihe  deliverance  is  made  or  not. 

2.  \i  the  plaintiff  praysy  thsX  Xhi^  defendant  gage  deHveramx^  and 
the  defendant  fays  y  that  the  beafts  were  in  pound  overt,  and  there  art 
dead  for  want  of  fuftenance^  and  the  plaintiff  fays y  that  they  are 
alive,  writ Jball iff ue to  the  Jberiff  to  try  it',  and  ^  it  isfmaidAat 
they  are  alive,  deliverancejhall.be  made  immediately  \  but  this  fliall 
not  be  tried  by  12  in  C.  B.  becaufe  the  plaintiff  ought  not  to 
be  delayed  to  have  his  beafts  wheA  the  property  is  known  to  be 
in  him.     And  the  fame  term  after  avowry  the  plaintiff  prayed^ 
that  the  defendant  gage  deliverance ,  who  faid  ut  (iipra,  that 
they  were  dead  in  pound  overt  for  want  of  fuftenance  \  aod  the 
plaintiff  faid,  that  they  are  alive»  and  prayed  writ  to  make  ieH- 
verance  Ji    conftare  poterit    that  they  are   alive,    and    it    was 
granted  \    quod  nota.    Br.  Gage  Deliverance,'  pL  22*  cites  ai 
E.  4.  64.  &  77. 
S.  P.  The         3«  In  replevin  the  defendant  avowed,  and  the  phnnttffprayei 
Conrt  faid,    that  he  be  compelled  to  gage  deliverance^  the  defendant  fmd  as  t9 
Luve^wlu*''  P^^  ^  them,  that  they  were  delivered  by  replevin,  and  toiherefi 
not  make  a    that  they  were  dead  for  want  of  fujlenance,  tht  plaintiff  faid  ii^ 
good  iflue;  they  were  alive  \  and  was  conceited  to  fay  aUveand  not  dead;  and 
plaintiff       ^^  ^^  ^'^»  ^^^  prayed  writ  to  the  iheriff,  quod  fi  conftare  po- 
r    591  1  ^^"^>  ^^^  ^'^  ^^  ^^^^  ^^  make  deliverance,    Br.  Gage  Deli- 
ibaiihave     verance,  pi.  25.  cites  22  £.  4.  6^. 

-writ    to 

make  deliverance,  and  after  writ  was  awarded  to  deliver  tbofe  whieh  were  acknowledged  to  be 
alive  et  fibi  conftare,  &c.  that  the  allegation  of  the  defendant  be  falfeas  to  thoie  which  arcaBedfed 
to  be  dead,  viz.  that  they  are  alive,  then  to  take  in  withernam  %  other  beafta  of  the  ckfendaacs, 
&c.     Fitzh.  Gafc  Deliverance,  pi.  so.  cites  T.  02  £.  4. 

Br.  Wither.  ^.  In  replevin  if  the  beajls  of  the  defendant  are  takoi  in  wither* 
c?«s!c!^'  /jfliw,  ySr  w W^AVrj'  ^/^^^  ^^^J^  ^/^^  ploifttiff^  tlierc  at  the  daj 

iSik 


tdck  tf  them  Aail  gi^e  deliverance  to  the  xither^  and  JbnU  find 
phages  fever  ally  of  the  deliverance^  and  eachfball  have  feveral  writ 
ef  diliverancey  and  it  ffaall  not  be  in.  one  and  the  fame  writ}  quod 
nota;  and  it  is  no  plea  for  the  defendant  to  fay  that  the  plaintiff 
after  the  takings  and  before  the  replevinj  retook  part  of  the-^heafts,  for 
this  fhall  come  in  by  return  of  the  iheriff;  and  to  fay  that  the 
beafts  died  in  pound,  in  default  of  the  one  or  the  other,  this 
was  not  iffue,  but  fhall  come  by  return  of  the  fheriff.  Bn 
Gage  Deliverance,  pi,  27.  cites  13  H,  7,  a8.  and  16  H.  7.  16. 
acc9rdingly. 

* 

(L)     Return  of  Beafts. 

f  I.   iF  a  replevin  abates  for  falfe  Latin,  or  other  caufe,  which  is  /^  aoomry^ 

*  not  the  default  of  the  party,  h\xt  of  the  fieri,  the  avowant  where  the 

fliall  not  have  a  return.  2  H.  6.  q.I  ^"*.**^  ^*•' 

bates,  the  avowant  ftiall  have  a  return  ;  for  it  appears  that  the  plalntrff  haathe  tattle.  Jenk.  124* 
in  pi.  51.^— Replevin  was  afated/tn'  variance  between  tkat  and  the  pone  \  for  the  replevin  was  Hw 
m^hat  c/T,  and  the  pone  wasaUotqfT,  without  H,  and  the  defendant  prayed  retuio,  and  could  not 
^vc  it.    jr.  Ketoxn.^e  Avgrs  pi.  %^.  citta  41  ^t  3« 

£a.  If  a  recaption  abates  by  death  of  the  plaintiffs  the  defendant  ^^ »«»  «- 
fliaU  not  have  a  return,     ji  H.  6.  14.  b.]"  Sr^M 

fajesJoT  the  4^endqnt,  ^c  flial)  have  return  s  c^uod  nota  )>ene,  ^8r.  Ret^im  de  Aven,  pi*  3^.  citet 
^Uh.  Recaption  5  &  ^.  ' 

■ 

[3.  In  a  replevin,  if  the  defendant  males  a  jufUffcationt  and  docs  S.  P» 
not  avow  J  he  fhall  not  have  any  return  of  the  bc^fls.]  Jka"?!*   ** 

found  for  him.    Br.  Retom  de  Avers,  pi,  ai.  cites  15  £.  4.  ^9.  ■        -S.  P.  g  E.  4.  33*  b.  Per 

Littleton. CoAtra  if  he  makes  avowry  or  jufiijicaiion;  quod  noU  ben^.     Bt.  Retorn  de  Avers 

pi.  ft6.  cites  S.  C. — [Quxre,  and  it  is  not  fupported  by  the  year  book.] 

In  replevin  the  defendant  may  avow  or  juftify  at  his  elcflion,  but  if  htjuflijier  he  cannot  have 
a  return  as  he  lhall|  if  hQ  avows.  3  Lev.  204,  205.  Mich.  36  Car,  a.  C.  B.  Ailclburyy, 
Harvey. 


.[4.  If  a  bailiff  iri  a  replevin  makes  a  jiiflificationy  and  nut  any  c6m 
tttifance  in  the  right  of  his  mafler,  he  fhall  not  have  any  return.  9 
p.  4/33.  b.] 

j^j.  fit  a  replevin  againfl  mafler  snd  fervant,  and  the^rvj///  in  replevin 
eotnts  arid  avaw^  the  taking  in  the  ri^ht  of  the  mafler,  and.then  the  «^'««»/  '«»• 
Xnajler  comes  andjuflifies  the  takif^gyln  this  Cafe  the  avo^rry  of  the  Jjja^yj^ 
Jpbrvant  is  not  to  any  purpofe ;  for  It  appears  by  the  plea  of  the  himjejf,  and 
xpafler,  that 'he  will  not  have  a  return,  but  that  he  only  makes  i^/^dfor 
,  a  jtUftificatioa  to  f^^cufe  him  of.dqmages.     35  H.  6.  Avowry  47.  ^iwT^ 

tcr  Curiam.]  the  plaintiff 

•    ■  prayed  jpro* 

•  •  cefsagamft 

the  ot^kffwlio  cjid  Aot  'appear,  and  the  Couit  denied  it;   for  be  ii  out  of  Court  by  reafon  kfaa 
ibc  dthcr  has  ju£U'£ed  for  bim;  quod  nota^per  Cur.    Br.  Avowry,  pi.  33.  cites  2i  £.  3, 30. 

r^.  If  tlie  mi/Ur  and/<rvant  mdke  avtwn  totutbtrf  the  avowry  [  591 
Vot.  XVIII.  -  .  Z  ¥  ^ 
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of  the  fervant  fhall  be  taken  only  as  a  conufaace.    35  H.  4* 

Avowry  47.] 
S.C.  cited  [7.  In  a  replevin  againft  the  xnafter  and  bailiff,  or  (ervant,  if 
sSow^So  ^^^  haitiff  makes  eonufance  as  bailiffs  and  the  mafier  pleads  iiai  be 
Triiu't  w.  didmttaiey  the  fervant  fhall  hot  have  any  return  upon  hb  co* 
&  M.  ta  nufance;  for  by  the  plea  of  the  maAer,  his  connlaiice  is 
CkSn  *^      e'^anged  Into  a  juftification.  15  E.  3.  Avowry  107.] 

Bowlci  ft  aL,.     .  3r.  Bc|ornc4e  Av^,  pi.  ti.  $.  P.  eitct  at  H.  6.  53. 

8.  Replevin  of  a  taking  in  L*  in  T.  the  defifndant  /aid  tiat  X..  is 
in  W.  and  not  in  71     Judgment  of  the  wnt,  and  to  have  return 
made  avowry,  and  the  plaintiff  was  compelled  to  maintain  that 
L.  is  in  T^  and  th^  others  econtra.    Br.  Replevin,  pi.  7.  cites 
41  E.  3.  4. 
*r?*^^      9.  Vnxarc  the  tenant  offings  the  rent  (n^  amerciament  ai  the  time  ef 
S^  C  *^""    '^'  diflrefs  made,  or  after  the  diftrefs  takem^  and  the  lord  refines  k^ 
here  he  fliall  not  have  return  \  quod  notft«    Br,  Rctomc  de 
Avcfs,  pL  1 1,  cites  45  E.  3. 5^ 
Ik.Suft^,       1^.  Homine  replegiando  was  brought  by  3,  et  per  Cnr*  thej 
I.  C  *'  "'^  ought  not  to  Join  i  by  which  they  were  not  fuffered  to  coont,  ana 
"  were  let  go  y  and  the  defendant  prayed  to  have  deliverance  or 
return  of  them,  and  ^ould  not  have  it,  becanfe  they  fliottid 
have  found  mainprize  to  fue  with  efie^  and  therefore  tuKf 
have  execution  againft  the  mainpernors^  if,  &c.    Br.  Retorne 
de  Avers,  pL  14.  cites  8  H.  4.  sti. 

1 1 .  W.  fues  a  replevin,  H.  removes  it  by  a  neordari  into  the 
King's  Bench;  xSxtplmfitiff  does  not  declare^  and  upon  that  a  re- 
turn awarded  to  H-  The  iheriff  thereupon  returns  eeverim  ebt^ 
gfitag  and  then  a  vnthernam  was  awarded  and  execoted,  and 
now  come^he  plaintiff  and  ^tfy/  to  declare^  and  prays  a  de& 
verance  of  the  withernam.  And  it  was  teftified  to  the  Court  by 
the  Clerks,  ^hat  M^nfidmuffion  of  the  plaintiff  to  a  fate  fir  mi  Jk^ 
darings  and  that  impofed  upon  him  by  the  judges,  he  fliaD  have 
deliverance  of  the  witiemamf  and  ihall  dcckure*  And  now  a 
fine  of  3  s.  4  d.  was  impofed  upon  the  plaintiff,  and  then  he  de* 
clared  and  had  deEverance.  Note,  die  conrfe  of  thcKiiu^s 
Bench  is  contrary  to  that  of  the  common  bench.  N07  50.  Webb 
V.  Hind. 

IZ*  The  defendant  can  have  no  return  where  the  jwimj  is 
f//,  though  tb*  replevin  is  illy  and  therefore  the  replevin  was 
quafhed  wixhout  judgment  for  a  return.  Show*  gg.  Trin.  ^ 
W.  &  M.  Allen  v.  Darby. 

13,  In  an  avowry  for  rent^  if  money  ie  brought  into  eonrt  by 
plaintifi^  and  taken  out  bf  dtfindesnt^  jct  a  return  od^  to  be 
awarded)  and  the  plaintiff  may  ta^  advmta^  of  the  mooej's 
lieing  taken  out,  9s  be  t^n*  la  Hod.  353.  Pafoh.  la  W.  3.  Bw 
R.  Horn  v.  Luines. 

I4»  U cMttic  he  taken  in  fiuithtrnam  bf  wnf  if  exeaitiommTt^bbm 
.^n,  the  phdntiff  theret^  gains  an  aoTolute  pi'opcity  in  thout 
in  Ueu  of  bis  ovn^  ha  npf  To  iriicft  the  witlmoini  u  ^/^*3|^ 
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Per  Holt  Ch.  J.  12  Mod.  428.  Mich,  u  W.  3.  B.  R.  in  Cafe 
of  More  v.  Wats. 

I  J.  jl/ier  ehngata  and  vnthemam  if  the  didkoAmt  pleads  mn  SoiSrhtit^ 
cepit  he  fhall  have  hU  cattle  acain,  and  even  a  capioi  in  not  her"  ^/"i*"i  ^ 
nam.    2  oalk.  581.  m  the  Cafe  of  Moose  t.  Wats.  pertys  tor 

fince   the 
taking  or  propetty  it  in  qaeftioa  the  law  dcemi  it  reafonible,  thit  the  defendant  fiiould  have  his 
KOodi  again  during  the  difputc.    a  Silk.  581.  in  tlie  Caib  of  Mow  v.  Wattfc 


(M)     Return  of  Bcafts.     If§  tvhat  Cafes  without  [  593  ] 
Avowry  tazA^^    and   what   Not.     [or  upon  a 
Bad  Avowry  J\ 

[x.   iN  replevin  or  recaption  \{  the  plaintiff  he  nonfutted  thit  de-  J  %fj?^f 
feadant  fhall  have  ft  return  genemltyj  without  making  i/a^ars 
avowry.    *  ^  H.  6.  4.  b.  Curia.     11  H.  6.  5.  b.  14,  b.l  f^t  deliver^ 

en:e  U  made 


and pfedi^etfntnd  to  Aatfi  rctum^Ji^  &c.  Br.  Ectome  de  Avers,  pi.  so.  cites  z%  H.  6  45.— 
*  Br,  Retome  de  Avert,  pi.  3  cttcs  5.  C— —  But  ISr.  Ibid.  pi.  5.  i^  that  a  plaint  removed  wat 
J.  Caj^l^nos  Cantarift  Bcatje  Maris  de  Dale  queritur  de  averiit,  dec.  and  for  default  of  rurname 
the  plaiitt  was  abated,  and  return  made  without  avowry.  Contra  upon  nonfuit  in  replevin ;  quod 
noes  th#'diverfity  where  the  plaint  and  the  writ  it  abated,  %nd  where  ihe.jp^jintift  it  nonfuked  ; 
^cbei  %^  H.  6.3.--— [But  quaere  at  to  thit  word  (notifuit)  and  the  differenednand^  chereuponp 
"  for  in  the  year-book  there  it  no  fuch  word,  but  a  diflerenice  it  uken  there  bcrween  the  plaintiff's 
being  named  in  the  plaint  and  not  in  the  writs  io  that  if  the  plaintiff's  fumame  had  been  in  the 
plaint,  thoogh  not  in  the  writ,  a  return  wbnld  not  have  been  awarded  without  making  avowry. 
See  87  H.  &  3.  b- ^  84.  qucie  if  Brooke  it  not  nilfprintcd  from  an  abbreviation  of  (Noime;  in 
his  MS.  the  word  (nbnruitjTbeing  in  all  the  editiont.]  1 

If  the  pUiraif  in  repfartn  Se  nonfiiied  before  iht  County  the  dijewtimlt  fiaU  htxt  return  witkoui 
mtdting  apoany ;  and  if  after  the  count,  kc  ought  to  make  avowry  Jfct  Brian  Ch.  J.  ad  quod  noa 
fuit  ffefponfum.    Br.  Retome  de  Aven,  pi.  33.  citef  si  £.  4.  6 

fa.  ^Buil  if  in  replevin  the  defendant  abates  ibe%arU  by  plea  he  S-  P-  ^^' 

fliall  not  have  return  without  avowry  made.    9  H.  6.  4.  b.  Awrpl* 

Cu^ia.!  ao.  cites  se 

^6.46— 
Br.  Replevin,  pi.  3.  S.  P.—  Br.  Retome  de  Averts  pi.  3.  cites  S.  C.      ■     S.  p.  Bat  if  the 
avowry  made  by  the  defendant  in  fuch  cafe  be  iofuAcient,  though  the  writ  be  abated^  yet  he 
JhaU  not  have  letum.    Per  Cur.    Comb,  333.  Trin.  7  W.  3.  B.  R.  Long  v.  Kellall. 

In  icplevia  the  writ  yum  ^hated/or  defiaJipit^ded  tc  the  county  bccanfe  w  platt  of  the  Uhing  waa 
put ;  and  yet  the  defoidant  wat  compelled  to  make  avowry  for  letura.  Contra  where  the  plain- 
tiff it  tumfuited.  But  per  Prilbt,  always  where  the  writ  abatet  by  plea,  the  defendant  Bull  make 
avowry  uir  returns  and  fo  he  did  here.    Br,  Retome  de  Avert,  pi.  9.  citet  35  H.  S.  40,  ■ 

JBr.  Avowry,  pi.  is6.  citet  S.C. 

Ba^  if  the  dejendami  pkads  in  nhtUmeni  rfike  Cfmi  efUr  rtpfmn  wude^  and  it  Ufimi  eignhfi 
kim^  the  writJUU  4i^r,  and  the  dtfindnmiJ^nU  Aosc  rei§m  without  avowry ;  lor  when  the  eoopt  ia 
abated  there  remains  no  declaraiion  nor  ori^nal  upon  which  return  may  be  awarded.  Per  Pigot; 
euod  Fairf^  concefits  quod  nota.    Br.  R.etoniede  Avert,  pL  33.  citet  Si  E.  4. 64. 

In  replevin  the  writ  abated  and  the  defendant  did  not  avow  to  have  return  s  yet  it  was  held, 
that  fctnn  ihonld  be  awarded  in  this caCe  and  innery  tMfk  othtro  it  ttppuars  tktt  tio  difond^t  was 
fs  pofifjhn  of  tkt  koaJUf  dec.  if  ihey  be  delivered  W  rcpkvia.    Cio.  J^^i^.  Salkeld •.  Sfceiton. 

cites  36H.  &  33.  .        ^       .    .        *  ... 

:In  aat^owryifthe  dcfie^dant  &ys»  thet  the ^mj^OTf^  if  re  e/rsmff  aWqee  hoc  that  they 
wot  the  pIvDlilf 's  tUaiseoed  either  i«  bar  crihstfewK  l  sod  the  detendsnt  need  not  avow  for 
the  letnm  ef  the  fdods ;  they  Mt  haiaf  the  ^IsintUf 'a  the'svofwant  isto  have  a  return  s  Lev.  ^s. 
Ifidb  S4  Car.  i.  B»  R.  WiUman  v.  Worth!       VcaL  149.  Wildmatt  v.  Norton.-«3  Keb.  S19, 

J  "ft* 

./iW  dSfiyMW  il wbcK  e  cAf^Fv/iMtfn^  if  ^4ded  it  elitf^^ 
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retarn  without  making  ao  ^irowty;  tfi  if  the  plea  be  frift  in  eoAtr  lieu,  becaufe  the  plea  m  ttfclf 
doei  not  conUtn  any  matter  for  a  leturn ;  for  though  it  may  be  true,  yet  the  uking  may  be  tor* 
tiom.  But  wheie  the  pUa  in  ataUautie  i:  t^  the  point  of  the  ABion  \  as  property  cither  in  himlelf  or 
a  ftranger;  there  hk  nc  d  not  make  avowry,  for  the  pleaitfelf  contain*  good  cauf.r  fo^a  return*  be- 
•aufehc  had  ihc pojefion^  whi^h  was  illegally  taken  from  him  when  die  p!aint-flF  h-<id  no  itght  or 
property.  Carth.  244.  Trii;.  4.W.  ft  M.  H,  R.  Butcher  v.  Forcer.  —  Show.  40CU  S.  C— » 
Salk.  94.  S.  C  — S  C.  cited  Ld.  Raym.  Rep.  a  17.  Pafch.  9  W.  3.  in  tlie  Cafe  of  Parker  ▼  MA- 
lor;  and  Hok  Ch.  }.  faid,  he  Kmeit<bered  it,  and  that  retarn  waa  grantca:.nere  becaufe  ibe 
plaintiiF  had  not  any  Qght  to  tfa^^cattk;  and  he  cited  39  H.  6. 35.  where,  chougc  toe  avowry 
was  ili,  yet  the  plaintiff  having  no  right  a  return  was  granted.*-^arth.  398  Paiker/  .  Mcilor. 
S.  P. 

S<e  (G)  pU  Tj  In  rq)Ievin  if  tie  de/mdant/ays,  that  be  took  in  ether  flace^ 
Th^  '  f  ^^  ^^^'  ^^  ^^  ancient  demefne^  and  avows  in  this  place^  and  it  is 
tMkJixx^t^tizm  found  for  him^  yet  he  fhall  not  have  a  return;  becaufe  of  this 
in  ancient     taking  thc  Court  caiuiot  take  conufance.     ai  E-  3.  7-  51.  b.l 

demefnc 

goes  to  tbt  jurifdidion  o(  this  Court,    fir.  Rebornc  de  Avers,  pi.  26.  cites  at  £•  3.  7. 

[   594    ]       r4'  If  tf ^»wj^  b©^r  ^/v^r/^  rtf/^x,  znd  fotne  2xz  found  againfl 
J-  ._'^_  -^^  bim,  *  yet  if  any  arefoimdfor  him^  he  fball  have  return*     5  U.* 

•Fol,  43^   7    13.] 

He  fhall  have  return  of  the  whole,  and  yet  fhall  render  damages  for  the  fame  takh^.    Br*  Da* 

ntages,  pi   4.  cites  a  H.  6.  4* S.  K  Br.  Avowry ,'pl.  6.  citea  a  H.  6.  x.  ^3  H.  6.  44* 

L.P.R.  157.  S.  P.  cites  as  Car.  fi.  K.  For  thereby  it  appeaia  that  he  has  good  caule  to  dir* 
traia.—»If  avowry  be /or  rent  and  fealty^  and  one  is  found  for  the  defendant  and  the  other  againtk 
him,  he  fhall  have  return ;  but  where  both  are  found  for  the  plaintiff,  he  (ball  xccoicr  daaa^i 
othcTwife  nou    Br.  Avowry,  pL  85.  cifica  44  £.  3.  13.  by  Cand. 


ftp.    Br.        [j.  [^j]  if  a  man  avows  the  dljlrtfs  dihru^  horfc  f^  a 
jT^^T  ^firviceandrent-charge^  i£  it  he  found  tbat^th^  rent'/erviie  is  arrmr 

M.O.  CIteS3*'         ,  -  ,«'    '  1         n      tt    1  "^  ^  . 

H.6.  44.     and  not  the  rent  charge^    yet  he  mail  have  a  return,    for  the 

avowry  was  fe^ral.     2  H.  6.  4.]  •  • 
S.  P.    And       [6.  5^  if  av^-ry  \Kfor  rent  fervice  due  0t  fcveral  days  \    that  is 
fhaiF^oi^  to  fay,  fo  much  "atfucb  a  dajy  i!fc.  if  ibme  be  found  for  him  and 
verdama^'es  fomc  uot,  he  fliall  hare  return.    -2  H.  6.  3.     11  H.  6.  5.  J 

alio  againfl 

him  for  thc  one  day;  quod  nota.  Br.  Avowry,  pi.  6.  cites  a  H,  6.  i*— -Br.  Retom  de  Avers, 
pi.  1.  cites  S.  C— -J5i/r  quaere  where'the  lotidifiraing  a  ^o^fes.,  one  better  /i^.n  the  otJler,amJ  mipms 
the  Oftejof  one  rent-day  and  the  other  J  or  the  ohier  ren'-day^  not  mentioninfr  whiek  is  for  the  ^Jlamd 
xuhichjtrr  the  xjoorji\  and  the  one  is  found  againllhim  and  theother  for  hira ;  quaere  of  sv^ii  karje 
he  (hall  have  return.  Br.  Avowry,  pk  6.  citea  a  U«  6.  i.*.-.Br.  Retonde  Aveas,  pL  a.  ekes 
8.C. 

■  If  I  diflrain  for  a  things ^  and  I  have  eaufefor  thc  one  of.  them  and  mt  for  the  other:  if  I  juiifv 
for  any  one  of  there,  1  fhall  have retmn  for  both,  cites  Hoh.  13.3.  But  if  I  diftrain  tJaeraid.L 
trejje^for  ^Jcvral  caujfs ;  as  fuppofc  2  horfes,  one  for  irejf>.:fs  andxht  other  tor  retUi  tbeiufi*- 
fying  for  one  int!tlc8  me  to  a  return  fof  one  only,  and  the  piainuif  fhall  recover  damages  for  ihe 
other,     la  Mod.  352.  in  the  Cafe  of  Horn  v.  Lumea.  * 

[7.  In  avowry  for  a  beaftyjr  damage  feaffifit^  if  divcrf^  pleas  are 

pleaded^  andfeveral  ijfttes  tahen^  if  ^ne  ijfue  icfiundfor  the  pLdnt^ 

and  another  for  *the  defendant,  the  deftndmt  ihall  have  a  le* 

turn.    Dubitatur.  27  £»  3.  %6J\ 

Hob.  133.        ^8«  In  replevin  if  the  defendant  avovrs  for  rent  fst  mminepm* 

Howe/v."      *'^9  ^^^  **  ^I^^^K^  f*^'  *^  ^^^  no  caufe  of  avowry  for  dfe  ene^  by 
Samback,     which  the  avowry  IS  to  abate  as  to  that,  yet  it  fhall  not  abate 
ia  aH|  but  he  fliall  have  a  return,  -M;  xo  J«.  B*Pct  CBri^ko.} 

t9-  ^ 


•  »  ■  • 

fp,  tf  avcfwiy  be  vnzAtfyr  rent-firvUe  due  hi  2  feveral  tlajtf  fir*  Avow, 
and  it  appears  that  one  of  the  days  is  not  jet  come,  all  the  avowry  2ic?S.*ci* 
ihall:  abate )  becaufe  he  is  an  aAor,  and  all  this  api>ears  by  his 'that  de- 
owp  (hewing.    Contra  ii  H.  6,  C-]  fendant 

lUtuTiL       ■         So,  Br.  Reto#B  de  Avert,  pi.  35.  Cites  S.  C4  accor^gly,  PtrDanby,  Nevr« 
ton,   ^afton,   and  grange;   but  contrM  of  a  declaration;  for  where  a  man  hraught  tUht  of  it 
Jitm^due  of  2  d^ys,  indtheonc  is  not  cotae,  thisjhall  ahate  all  the  writ ;  {6tfatfe  in  patcelgoes  tfi  a^ 
thert;  quod  nott.    But  per  lisrtitt,  Cortefiiiore,  and  Elleckcr,  he  flbU  not  hsfire  return  in  th^ 
caft  (ttpn;  iherefort  fiMTtf.  ^ 

All  the  writ  (hall  ndt  abate  s  ^  bar  to  part,  or  jiiftification  to  part,  (hall  fcrve  for  tliis'partr' 
for  the  defendant  is  no  ador  in  avowry  to  all  ifllents  to  be  as  a  mere  plaintiff/   Br.  Bane,  pL  9^ 
cites  11  H.  6.  5— S.  P.  Arg.  Stfttnd.63.  in  the  Cafe  of  Duppa,  Ejtecotorof  Jiaikefvile  v.  Mayo« 
cites  1  Rep.  Godfrey's  Cafe.  , 

It  was  held  in  error,  on  judgment  in  C.  B.  in  fuch  cafe  that  the  avowant  before  judgmeitt 
Aiould  have  abated  his  avowry,  quoad  the  Michaelmas  rent  not  then  due^  and  taken  judgment 
for  the  reft«  But  the  defendant  getting  his  mooury  amended  in  C  B,  the  Ml  wgr  amnded  heft  in 
M,  Hm  andfi  the  errtr  cured,    s  Salk.  580.  Richards  y.  Soraforth.—'S  Mod.  ^63. 

m 

{[10.  But  if  the  aTOi^  ht for  feme  heajisfor  rent  due  aikne  dofi 
apuljir  other  hemjlffbr  rent  due  at  another  day  \  if  it  appears.foy  the 
av4>WTy  that  one  of  the  days  is  natr<yet  come,  yet  all  the  avowry 
fhall  not  abate^  but  he  fhaU  have  return  of  the  refidue^  1 1 H.  6« 

11.  Avowry  [replevin]]  againjt  3  ;  one  comes ^  and  this  onlf 
makes  the  avowry ,  and  the  other  2  fay  nothings  nor  was  any  pro^ 
cefs  made  or  continued  againft  them ;  and  he  avowed  for  him-> 

felT  only,  and  ■  avowed  of  taking  in  D.  where  the  plaintiff  r   #w  -  -j 
counted  in  S.    He  fhall  not  have  a  return  in  this  cafe  without 
avowry.  '  Br.  Avowry,  pi.  33.  'citcs  49  E.  3.  24.    Per  Perle 
and  Kirt^n. 

12.  Plaint  is  removed  out  of  the  county  into  Bank  by  pone  by  la  fuch  cafe 
the  defendant  J  and  at  the  day  the  plaintiff  is  demanded^  and  does  jf^^jj*^^ 
not  come.  Nonfuit  fhall  be  awarded,  and  the  defendant  fhall  riitwiVAwi 
fue  return  if  he  will.    Br.  Retome  de  Avers,  |d.  19.    cites  declaring^ 

IhaU  fu^^cft  what  cauU  he  took,  and  Ihall  have  return.    Raym.  33.  13  Ctr.  s.  B.  R,  Mich. 
Anoo* 

13.  In  replevin  the  plaintiff  declared,  &c.  the  defendant  faidy  Centra  if  He 
that  the  property  is  in  W.  N.  and  not  in  the  plaintiff,  and  made  f^^^^ 
avowry  to  have  returny  and  the  tffue  paffed  for  Urn  of  the  property y  place  and 
and  it  appears  that  the  avowry  is  not  good',  yet  per  Prifbt,  the  de-  /otndfirOe 
fendant  fhall  have  return  without  avowry  in  this  cafe,  becaufc  ^S^'m?'* 
tht  plaintiff  has  no  property^  and  the  defendant  had  the  firfl poffeffton  ^wmryisiliy 
of  the  beq/fs.    Br.  Replevin,  pi.  31.  cites  39  H.  6. 35.  ^^^^ 

fhall  recover;  and  the  defendant  (hall  not^haire  retarn;  for  the  defesdaat  has  ««/  deikial  the  pre' 
perty  in  the  plaintij',  of  which  beads  he  ought  not  to  have  return  but  upon  good  avowry ;  and  fo 
fee  a/way  <  'where  the  defendant  plead*  in  ahatement,  the  d^fendant^i/  make  0VOwrytohim  retnm, 
Ibii.— Br.  Retom  de  Avers,  pi.  98.  cius  S.  C.  but  adds  a  quaere. 

■  •  • 

14.  A  man  was  diff rained  by  ao  /ieep^  and  the  party  fuedre^ 
plennn,  and  he  who  dijtrained  earned  pUtint  in  court  of  a  jranchifa 
U  have  the  fame  fbeep  attached  by  covin,  fo  that  replevin ^^d  not  jt 

Z  z  3  thererf 


ihetHftnadef  and  i^Jbertff  returned  ity  ancf  tke  ptdnAjf  fnjea 
Ji^erfedeasfor  him  and  hh  chatiles  by  reafon  that  this  court  bad  tie 
ancient fttfin ;  and  the  opinion  was,  that  he  ihould  not  have  fo- 
perfedeas  for  his  goods  f)ut  for  his  perfon  only ;  but  per  Lal« 
eon,  he  fhali  have  fuperfedeas  for  both;  and  by  (everal,  he 
ftall  have  certtolt'ari  of  them,    Br.  Replevin^  pU  50*  cites 
16  £•  4*  8« 
Br.  Repir*        15*  In  reptevin,  Xhtpltuntzff^  wot  nonfuited^  by  which  the  ip- 
«itoi^.  cf"  fi^^^  b^d  return^  and  after  the  plaint^  replevied  them  again  hy 
plaint^  tvbere  he  ought  to  have  had/econd  deliverance^  and  the  i^ 
plaint  was  removed  hy  recordare^  and  the  defendant  Jbewed  the  matter 
to  the  court,  and  bccaufc  the  deliverance  was  made  againft  the 
law  he  prayed  return,  and  had  it  without  maUng  avowry^  inafmuch 
as  the  deliverance  was  without  authority,  and  hejlfoll  retain  tiU 
the  plaintiff  fue  ficond  deliverance,  and  there  he  Jball  make  avowry, 
Br.  Retome  de  Avers,  pi.  32,  cites  21  E*  4.  o. 
S.  P.  For         16.  A'ld  where  a  man  di/lraiffs  2  oxen,  the  piaintrf  removes  the 
thc'^'h^ff  P^^f  •"^  ifeAirr/  hut  of  one  ox,  the  defendant JkalijSew  the  matter 
by  fraud      ^hat  he  took  2,  and  avgw  for  heih^  and  ihall  have  return  of  both. 
may  aiwiyt  Quod  nota.    Ibid; 

deceive  the     ^ 

defendant,    ^r.  Replevin,  pi.  44*  citet  S.  C.  S.  F^  Ibid.  pL^S«  citct  S.C  and  toE.  3. 

Fitzh.  Jlctorae  dcs  Avers,  pi.  ss. 

The  de-  1 7.  In  replevin,  the  plaintiff  ^o»a/^  of  a  taking  of  10  heafis, 

fendant  ^j^j  ^j^^  defendant  avowed  for  10  for  damage  feafant  \  and  bec^ie 

for^«  aiu  ^^^  plaintiff  had  replevin  of  them,  he  prayed  writ  to  the  fhcriff 

Of  for  the  to  make  deliverance  of  them,  of  ^hich  he  has  not  declared  £ 

10  com.  conftare  poterit  that  replevin  of  them  was  made  and  had  it  in 

his  plaint  C.  B.    Br«  Replevm,  pL  32.  cites  i  H*  7.  I2. 

only  at  his 

pleafure;  quod  nota.    Ibid.  pL  17.  cite*  14  H.  7«  1.         ■     ■*  S.  P.  Br.  Itefionie  de  Avcx% 

pi.  9.  cites  34)  H.  6.  40. 

!&•  The  lord  avows  the  taking  of  one  mare,  2&for  rent  behind^ 
fo  \andalfo'\  for  the  /^th  part  of  a  relief,  and  docs  not  exprefs  the 
[  5p6  3  f'*^  due  for  the  relief,  and  for  the  rent  the  plaintiff  pleads  tender,  and 
,  demurs  for  the  relief,  becaufe  he  had  not  cxprcflcd.thc  fum»  and 
becaufe  he  had  diftrained  one  thing  for  the  rent  and  relief,  pre- 
tending that  if  one  caufe  pais  againfl  him,  and  another  for  the 
avowant,  that  he  could  not  have  a  retumo  habendo ;  but  the 
Court  were  of  a  contrary  opinion.  Brownl.  174.  Hill.  12  Jac, 
R6t»  3400.  Pain  y.  Mafcal. 

19.  But  if  fv)o  men  diftrain  one  and  the  fame  mare  fir  twofeverat 

caufes,  and  one  has  judgment  for  himf elf ,  and  the  other  for  himfelf,  in 

this  cafe  no  returno  habendo  can  be  made  of  the  marc.  BrownL 

1 75.  Pain  V.  Mafcal. 

LaL*9.S.c      ^^*  ^^  ^  replevin,  xhtfdaintiff  was  nonfmt$d%  andtfaedjg^inilMf 

in  totidem'  had  a  retorrio  habendo,  and  a  writ  of  inquiry  of  dama^  ;  and  the 

i«^— -  pUntiff  brmight  a  writ  of  Jecond  deliveraMce.    Per  Cur,    This  i» 

pi.  ^.^!hat  ^  ^ fuperfedeas  to  thercturn^    Palm. 40^.  Pafch.  i  Car.  fi.  Rv 


mum*  S9^ 

ttcotA  adivemiceis  to  m  <AtT  porpofe  but  to  itvhe'the  M  pliuit*  Mdit-ft&pqfcdcM  •€ 
iIk  writ  of  rcturno  habcndo;  cited  by  Kcilway  u  st  H.  y\  tnd  that  he  had  ibe  itpoit  of  the 

ife.  Kcilw.  92.  b.  pL  7. S.  P.  1  Silk.  95.  pL  ^  Triiu  t|  W.  ^  9.  &•  f^ntt  v. 

*'  *       ■     ■  ■  -la  Mod.  547.  8.  C.  and  S.  P. 


(N)    Retuma  Habendo. 

[1%  ?T^H]^  wrb  of  returao  habendo  £r  i»ol  ivIlvrMaAfr.J 

2.  WithiTfmm  is  delivered  to  ihephinAW  ef  ^  goods  of  tbe  d^ 

Jendantj  and  the  defendant  has  mt  day  tn  courts  nor  midd  the 

plaintijf  make  plea^  the  Aei^paAxatJball  bave  au£ia  querela  i  for  he 

cannot  have  returm  habendo,  becaufe  he  has  not  day  in  court. 

Per  Holt  J.  Quaere.  Bn  Withernam,  pi.  I2*  cites  44  Afil  14* 

(N.  2.)     Return.     The  EfeSf  thereof  as  to  Ae 

TCbingfuedfor. 

It.  TN  repUwm^  the  defendant  avowed  for  rmt^  and  return  is 
^  awarded^  he  cannot  have  fcire  facias  upon  this  Jui^ment  to 
have  execution  of  the  rent  i  for  tne  judgment  is  no  more  than.  t0 
have  return  i  and  if  he  takes  the  return  of  the  beafts^  and  they 
after  die  in  pound  in  default  of  the  plaintiff,  the  defendant 
has  no  remedy  but  to  diftrain  again.  And  fo  fee  that  the  return 
is  not  execution  of  the  rent,  but  only  a  pkdgefor  the  rent^  in  wkici 
he  has  no  property  i  for  If  it  was  an  ex)ec^tion  for  the  rent,  he 
ihould  lia ve  property.    Bn  Execution,  pL  46.  dtes  2 1  E*  3* 

21,  22. 

(O)  ^  Return  Irreplegiable.  In  what  Cafes  it  [  597  3 
(hall  be  againji  Plaintiff  in  Replevin.  At  the  L,^^l 
Common  Law,  i?~» » 

Debt,  uA 
notdaued. 


[i«  tF  the  plaintift  tnaies  default  afier  ifut^  and  the  arny  tried,  that  if V 

A  the  return  ihall  be  f  replevifaUe.  %  H.  4. 23.  24  £•  3.  33*  ^  Jj^*^ 
Adjudged.]  },i^  fo, 

him  irre§/9» 
vieUe,  it  is  nptfatu/aOionfir  tU  thing  fir  which  it  is  tnearied,  but  htfMhoUiSiiltke  htfitisfied  s 
and  from  hence  it  I'eems  that  he  haa  &o  property  in  them.    Br.  Retome  de  Avon,  pi.  6.  cites 
^3  H.  6.  48.  ■     ■      AndJJthe  pUdrdiffaJUr  this  tenders  fufiiient  omends^  mi  thi  difendoMi  ufyfw 
it,  the  plaintiff  ihall  have  vrrit  of  detinue.    Ibid. 

f  Hie  dcfendaat  coo!d  not  have  return  irreplcviiabk,  beeaafe  it  was  the  firll  noAfiiit,  bvt  had 
iccond  deliverance ;  quod  nota.    Br.  Retome  de  Avert,  nl.  84.  citca  ft4  £.  3.  34. 
[All  the  editions  of  Brook  are  14  £.  3.  (34)  but  it  (hould  be  (33}  ai  in  Roll,  and  u  a4  B.  3. 
33I  a.  pi.  81. 

[2.  When  the  Jury  comes  to  give  their  verdiB^  if  the  plaintiff  Br.RctoiM 
in*  replevin  be  nonfuOed^  the  return  ihall  be  replevifaUe.   2  H.  4.  1],^]^ 

23.]  citea&C." 

a&d  the 
pittntiff  Mrat  pot  to  hii  futt  in  fecond  deliverance*"  ■   ■■    -It  waa  agreed  by  the  Courts  that  if  « 
iMa  ia  »  replevin  ploadii  pod  they  ore  ttijfue^  and  ^jury  is  dkrgatf  imd  cone  from  the  b|f, 

Zt  4f  aM 


tndntoaMjtO^etiiar  vexdift  ud  tht  pUintifu  noi^t^  there  retora  irzepleviikble  dull  iM 
b&awar^edi.  ai^  in  icafe  if  a.  verdl^  had  htca  giveoy  but  tV  party  quy  have  a  writ  of  fecoad  ^ 
liverancci  u  well  is  if  hehid beennonlhit before  declaratiofi  or  apprtiattcc.  3 he* 49»pl*  70. 
Mich.  15  Elix.  C.  B.  Anon.— -f<>S.  P.  But  of  nonluu  «//<r  uerdi^^  «r  upon  judgment  gh^  mptu 
dtwuurrer  in  i^cu,  f^^  return  J^U  be  awarded  irrepitmjalle ;  quod  nota.  Brook  iayi  Skc  lealoa 
iieemt  to  be  tnafintich  as  upon  nonfuit  given  aftcrVfrdi^  judgmefit  fliaU  bepven,  aa  if  do  verdift 
had  been.  And  fo  fee  that  h^  {hali*hate  return,  \ht'  n'0r  iKe]>{e^tfable.  Br.  Attome  dc  Avcn» 
pi.  •3.  cites  14  H.  7.  6. 

In  ceplcvin,  if  the  plaintiff  be  n^mf^ittd^afiar  4trtttJry,  at,aft9rifk€J^ikdt  #r  ^S^>Vf  att^ope,* 
and  the  defendant  jftd//  net  have  return  trrepTevifaiU^  hut  only  return ;  quod  nota  per  Cur.  Br.  Re- 
tone  de  Avers,  pi  7,  cites  34  H.  ^.  5^ 

£3.  IF  afkr  ijke^tht  pteintiff VMri^ d^uff  atib^day  efni/ifrws^ 
tlfe^rotiifAflmU  bfc  reple^able.  4  H;  6t  8.  b.] 
Br.  Ketone  [4.  Ifithft  plaiMi£FIiii  a  replevin  be  mnjwted^  and  the  btowsM 
^  la^dtes  ^^***  return. awttrded^  ha-  befire exeetOMn  the  king  dw^  and  in  the 
%  H.  4. 23.  time  of  the  next  king  the  avowant^/  a  writ  to  warn  the  pledges 
that  it  was  tojbmo  ^tfi^wH^  he  '{tafl  not  hsver4t«rn9  and  the  (heriff  vetumr 
de^^  of  ^  ^^^  ^  ^^^  ivamedf  and  did  iiot  comet  by  which  a  return  is 
the  C.  B.     awarded,  yet  it  ihall  be  replcTifaUe.     i  £•  3. 9.  b.] 

that  a  man 

(hall  not  have  rctora  inlq>leMifs61et  bm:  in  cafe  of  the  0aeitte  upon  noofnlt  in'.th^  fnoni  deU* 
verance,  or  upon  return  awsrdcd.  tor  Ibme  caulie  in  fecoad  deliverance,. &c.  fAaia  the  bleat 
following.]  .  .  ' 


^•«-        [5,  If -an'  inquejf  paJfX  agpinjt  thi  plfdnt^{  <hr  fctum  ftall 
\^  be '  *  irrcpjfcuifijjlc  \  at*  th*  comriibA'  laW.    2  H/  4.  «^  .*  4  H,*  fi. 


0Wff£nv 

tetum  ir,^ 
plevifable      a  81 J 

WAf  not  '...."  \  "         '      .      . 

granted  M  tbhert  H^e  (fitt  wot  tried,  stgain^  tht  ptmntif^isA  thejlat^te  dm  iwf  )^  tftmni'implt^ 
tnoHCf  but  where  return  tuas  once  awarded  heforey  that  then  he  (haJi*have  only  wiit  of  fecond  cleh' 
verance,  upon  which, ~if  he  made  defadlt  zi  another  time,  viz.  upon  ihitjkeni Itonfait^  the  dcfcfi- 
dant  Ihall  have  reiorne  irrepleviable.     Per  Bab.  quod  curia  concefhc.     Br.  Retome  de'Aveoy 
pi  25.  cites  4  H.  6.  8.  *  i.  e.  That  he  (hall  have  the  diflrefc  as  a  pledge  till  all  the  rem,  &c. 

avowed  for  be  paid,  &c.  %  Salk.  ^80.  Pe£  Cur.  l^\c\  9  V^.  3.  B.  R.  in  Cafe  ot  Kichaidi  v. 
Cdrnfpitfc— r-*JSec^'K;  p|.3:,S.  P,? 

lfibfl^4)te  -.    f  rf.  &   if  it  be  adjudged  agaikjl  the  ^plaintiff  upettdmtirYir. 
wr^'ilT      ^H.4-23.] 

an)(  ttUHBt  pka,  be  tried  by  veri'iH^  or  judged  upon  demurrer,  return  irreplevifable  fliall  be 
awardcdv-aad  no*  ne^r  replevin  Aiaif  be^rfotied,  ■ot\iny'feooa4^deisveranc^  by  thc'a6|af  WUba.  •• 
bus  only  upoa  a  nonfuit.    2  loil,  34^^    ;  ,  ,  ^ 

[  S9^  1      [7*  ^^^^^  ^^  other  cafe y  unlefsincafeofiheJlattitecfW.^.  rc- 

tum  irrepl&vifaUe'fhaU  bck '  2Hv-4.23,] 

'   •     8.  Second  deliverance  againfl  an  tfWif  and  wiwii,  the  fidnti/t 

Hi  not'  come^  and  they  prayed  return  irrepleviable.    Per  Cur. 

.    xlA%  €ann<^  ietvuMfiied  to  a  c9mmoigne  ^  <iut}d  navau    Br.  Retome 

de  AveVi,  pi.  18.  cites  21  E.  3.  52. 

9.  In  feco/id  deliverance^  xhtjherrff  returned  rid  writ^  and  the  tl^ 
fendant  appeared  and  prayed  ilM  the  plaintiff  count  againft  him, 
yn\i<^  plaintiff ,  tt(ad,e  iefatdty  and  therefore  the  ig^niii^./rvifl' 
retwrnhrepleviablei  and  could  not  have  it|  but  fi.qut  alias,  noc- 
withftanding  they  have  day  by  the  rolJL    Br.  Jours,  pU  18.  cilc» 

«  49  £.  2.  2. 

Br.^aorttf  •     16.  In  repl^ln  tlic  defendant  pleaded  in  aiatemeht  tf  tbe  writ 

^  j^>J2»  that  the  property  is 'in  the  plaintiff  and  another,  &c;  and  the 
pi.^^icta  pUdntiff 

\     _ 


plaintiff  confejfed  tt^  by  ^hich  the  nvrit  abated  by  awards  and  return  S.  C— • 
awarded  to  thr  defcnctent,  yet  there  tht  plaintiff  JkalLhai^  new  {^?j*  "^'*^J 
replevin f  and  the  return  fliall  not  be  irrepleviable;  for  ihtjtatute  fcndant<r4. 
of  Weft.  2.  ca/>»2*  JeS^  "not  retAeiyfc^  UnitSf  nor  ci'atentnd^lSfHha.  vufii  ih   • 
writ/  in  replevin  t  but  that  the  plaiatiff  may  have  viam  flMm  time  ^t^^^l\ 
totisae;  but  it  remedie3  pon&it  ift  repleYui,  ibthat:J!^ti3EephriaV.a%urfi» 
tiff  be  nonfuitedy  htf^^neter  have  newt  replcviHy' but  ,\lnt^de  habendcy' 
judicio,  viz.  fccond  dcliyer*nce;  btd ifp/m pka.io  ^e  "^^"^'^^Z''^ 
he  tried  again/l.  the  plaiotiffby  wKtUBy  the  ,dckmdsait:£:^]i^himtr.was^/eiftd 
return  itnepl^vk^Dle'  at  well  aa  upon  a  hun  *  6o«trary  ittftema  of  r  of  the  ma. 
a  demurrer  upon  pica  to  the  writ-yquoi  nete  di^crfity.    Br,  R^*  J°)i/"/ 
plcvin»  pL  6.  cites  34  H.  6. 37*  AiNn  fl#   "^ 

iQurrcd,  becaufe  he  ought  to  have  fhawn  what  title  the  queen  had/  Curiau  the  plea  is  in'tbiletajeiitfii 
of  Che  writ,'  an(f  the  avoWry  pro  retom.  habeftd.  ti  ^ot  traverfable,  and  U  is  gpod  witkout  Ht/ir 
Jhitan  %  and  afterwirdft  the.C0ttrt  gave  jCidgtnm,  thtt  tUe  writ  and  coimt  fbould  abate,  and  that 
the  avowant  (hould  have  a  return  irrepleviable,    a  L.  P.  R.  458.  cites  Pafcji*  6  ^V.  ^  fi.  lU 
J^g  V.  Gtlder.  ^     .  t 

11.  If  a  xTiail  bfc  noftftiited  In  replevin,  and  return  is  awarded^  B'6-  S<poud  . 
and  the  plaintiff  brings  writ  of  td  deliver ance^  andfuffers  it.  to  ^*.  jj^pi'i^* 
difcontinuedf  return  i^-repleviable  (haH  be  awarded  as  \yell  as  If  the*  cities.  C^ 
plaintiff  liad  been  nohfuited' ia  the  writ  of  ad  deliverance.     Br,  —^y*^    . 
Retorne  d^  Avers,  pi.  37.  cVes  17  H.  8.  ,        ■      '   ,     *   'T>lX  ^, 

..  liver tmUf  .  , 
the  defendant  ihatt  have  ittiirn  irrepleviable,  which  h  a  bar  in  the-hw;  '  Bf."$£ce^d'Dcli»'f»i«B«e^ 
pli^idtct  s9H»a  12.'  '  , 

12.  At  the  common  law^  if  the  plaint ff  in  the  ry)lcvjn^  h^d  bf  en 
fionfuited  either  heforfi  QfMifier  verdiB,  the  defendant,  who  di£braii>* 
ed,  ihould  have  badi'  return  but  not  irrepleviable}  io  as  the 
plaintiff  after  nonfuit  might  have  bad-'as  mnriy  reple^ns  of  fie^ ibould^  * 
which  was  vexatious  and  mifchicVous,  for  remedy  whereof  the 

aft  o£  W<;J1.  2.cap.  2-.  xeftrains  thepUintiff^frooi  any  .niQre  re- 
plevins after  noniuit^ 'but  gives  a  writ,  of  iece/u^  delivexaace*. 
7.  Inft.  140,     .    ■        .    -  .  -    ^  . 

13.  If  tht  wpt  of.  replevin  abates fctr  .want jpf form  in  default  of 
the  clerky  the  defendant  fliall  not  have  retiifu  ai  alL    ButM.  it. 
iHsaaXt  for  matter  apparent  by  mif  information^,  or.  other  defquU^ofthe    .  - 
pfedntlffy  the  dpfend^oit  £hall  have  return  hiu.'Aot,repIeyiai%  {llic^ 

rcpleviable  |.  %  Inft:  040, 

14.  But  if  the  defendant  pleads  a  plea  to  the  writ^  fiid  th^ 
plaintiff  confeffes  it y  then  the  plaintiff  fliall  have  return,' but  not  ^ 
irrej^eviableji,  for  the  plaintiff  may  have  a  new  writ ^^r^iroii}\        .  . 
for  the  aft  of  Weilm.  2.  only  gives  remedy  in  cafe  otj  n^niuiWf       ...  -i 

'  2  Inft.  340. 

15.  If  tbe  pbintiff,  in  the  fecond  ddiiverinnte  !>e  nenfbitaiy  ok  if 
die ^/m  be  djfcOntinuedy  or  the  writ  abatre,  or  H-befttevai&tiot'in! 

Mfjini^  mura  kre]pleviable  ibaU  be  gnuMcd.  •  t^lgi&i  -341^   *   :r 


"  *    y         .n   :,  :  ... 


(O.  a)  Riturt$ 


^S99  npfitfdai 


(O.  a)    Return  by  Sheriffs  good  or  not. 


t 


ir.ft<iQni  If  n^HREE  hrmigU  writ  of  hmim  npkgUmJh  hj  tiar  fnetiisf 
Mt  Aveit,  tnd  llbc Periff rHurmd  that  the  defindmt  dahnedihemdf 

cf*  ^^  ^  vUUns  ngwrdaut  U  Ins  manor  rf  Dale^  by  wUcb  be  emmet  malu 
r^levim\  and  a  good  return ;  quod  nota,  Oaim  of  Property; 
HuH  hid  them  find  furetj  to  have  them  here  at  a  certain  day, 
and  jcm  ihall  have  writ  to  the  flieriflF  to  deUrer  them.     &stcot 
prayed  writ  that  the  fheriff  may  take  furety  in  pus,  and  cooU 
not  have  it.    Br.  Replevin,  pi.  49.  cites  8  H.  4.  2* 
a^.iiione      a.  ButT.  xiZ.^.  the Jifenf  returmJ tti  bkhynit^  fmdmoh 
•L^**Sm  J^'  ialhvo  aUatU  ae  B*  Vfho returned  tbathemAo  was  taken  vrn a 
Ir&^        VAAlff/f  to  the  abbot^  et  ideo  nonpetuit  JeBberart  earn*    And  it  was 
held  no  anfwer,    and  mm  eauttas  vfos  owarieiY  qnod  noCa. 
Ibid* 
f.  H.  B.  6t.      3.  In  replevin  at  the  pluriea,  the  ihcriff  retmmei  that  the  be^s 
(G)iBtlie     n»ere  bcled  up  in  a  park  afngngfavages  ^  Jb  that  he  eeald  nei  repUvf 
SEre  (5^    /A/m,  and  therefore  was  amerced^  and  other  writ  awarded  to  the 
ckefS.C.    (heriff  to  make  deliverance  i  for  hxi  ought  to  have  taken  the  pqp 
^dwiiT*    ^'^^"^  ^^  °^^^  deliverance,  as  wdl  at  if  it  had  been  m  a  cafdc 
*  or  ftrong  place.    Br.  Replevin,  pL  17.  cites  8  H.  4.  19. 

d»d  fiidi  4.  In  replevin  the  fheriff  returned  quod  nuOusvenit  me  parte  fue^ 
•«^«]»  rentisad  Amonfirandajibi  averm,  bywhicb  he£dnotbmgl2odk 
yffr  was  doubted  it  this  l)e  a  good  return  or  not.  Br.  RtiCom  de 
year,  lol.    Briefs,  pL  9.  cites  a8  H.  6.  7. 

ttltliAOf  aK  J 

Che  plurm,  lod  be  ictarned  Juftkert  fu^  mJU  alU  kmis  inie  si  tuomsfms  ^evm'*']/^ 

ihaefOK  ai.  Slid  he  WW  ■mercea.    Ibi4. Ur\x  b  1  comcnnt  tf  mt  mrk  cnuf,  aod  he 

returns  fiiW  idU£i  «A>  ^r<«M»  Ac.  and  it  w«  iaia  that  die  rta  Uw  gM 

(qMMu)  and  thU  by  the  reportcTt  a»  it  iccan,  for  it  ia  only  a  note.    Ibid.  -'  r.  »► 

418.^.  la.  ICch.  aft^ElU.  Anoa, 


/  5.  In  rcplevm  of  /i5^  pluries,  the  //f^^  returned jnad fmia 
morttm  fisnt\  and  the  opinion  of  the  Conrt  vras,  IMI  it  is  a 
good  return.  Bn  Reiom  de  Bricfe,  pi.  125.  cites  3a  H.  &  17. 

6.  -rf«</  if  ^  wfe  ir  SJtrained  retakes  his  beajfs^  aadfaa  r^bsna, 
Ae  iherxff  may  return  the/pedal  matter.    Ibid. 
Wherethe        7.  In  replevin  it  is  no  return,  that  he  has  itb  /ueb  bea/b,  but 
(heritfre.     ^fa^y  rctotn  quod  averhjiint  eimgota,  or  <{nQd  nuilus  9emt  ex  parte 

SZ'^Sl  fu^entu  ad  denm^ania  at^erm     Br.  Rctora  de  Bricft,  pLBj. 

fOamd  bed   cites  5  H.  7.  2^. 

Si^'XodmBnit  *iifilhirttu«air/afefVp^ito»V«'«caaBlal»«««M«iWlbet^^ 
fer  the  law  laindathK  be  aay  hive  oMice  in  hit  county.  Per  Jenney.  Br.  Kcma  «e  ano^ 
ft  aea  cites •#B.4>t&* 

8.  It  Appears  by  the  Rcgifter,  that  if  the  fteriff  retirns  iign 
diermlevin,  ikot  alias  or  pbiries,  th&t  be  has  fint  mOo  »o  been 
oftbejruncbifu  &c.  who  has  given  him  no  anfwer,  or  t^  he 
wiU  not  make  defivcrancc,  &c.  then  the  plaintiff  ^^ J*^ 
mtM  jiMt;##itf  tmto  tkft  Ihmffl  that  he  enter  into  the  firanduK^  ain 


Jtake 


ifi% 


tlias  non  omittM  directed  unio  die  flieriff,  and  afterwards  '4  « 
pluries  non  omittaSy  &c.  But  it  feemt  that  that  retunij  ouod 
mandavi  ballivo  Ubertatis,  &c.  qui  nullum  mihi  dedit  refponlooit 
or  the  returU)  thai  tie  bas/ijfmU  not  make  deBverance  of  the  cattle, 
are  not  good  returns  \  for  by  the  ftatute  of  Weft.  i.  cap.  17.  ill 
the  end  of  the  ftatutCi  it  appearsi  that  thtfiirijff  upon  iuch  t  ' 
return  made  to  him  by  his  baiUffy  ought  prefently  *  to  entir  into  thi 
Jranchifiy  (md  to  make  deliverance  of  the  cattle  taken ;  and  fo  k 
appears  the  iheriff  may  do  by  the  ftatute  of  Marlbridoetcap.  tu 
If  a  plea  of  withernam  be  in  the  county  hf  plaint  bdFore  the 
Iheriffy  and  the  iheriff  fends  unto  the  bailiff  of  the  liberty  to 
make  deliverancci  and  the  hailrfdoes  nothing,  that  then  the  ibenff 
ex  officio  may  enter  into  the  uberty  without  any  writ  direAed 
unto  him  in  that  cafe*    F.  N.  B.  68.  (F| 

9.  On  a  pluries  to  the  Jlferifs  cfLonion^  they  retiem  the  eij/hm  *  Thlt  10 
pfthe  city,  that  replevin  ought  to  be  made  in  the  fkcpSTt  court  "^^J^ 
there,  and  not  by  the  king's  writ  \  &  non  ^llocatur^  and  an  at-  ^  dTs^ 
tachinent  was  granted.  F.  N.  B.  68.  (G)  in  the  new  Notes  there  pL  67.  tU 
(a)  cites  •  Dy.  as4.  S^H.^fc, 

l^oodt  ukca  by  llallory  the  Lord  Mayor  of  London ;  wlio  pIcMled,  flat  the  euftont  of  Lon* 
don  were  ratined  by  parliameni ;  bui  oy  the  opinion  of  the  jufticea  of  both  benches,  the  return 
wai  held  infufBdcat ;  and  that  another  writ  of  plnrics  replegtare  was  awarded  to  the  new  "  "" 
•nd  ftooek  of  Attad^nji  ^^U^  the  eld  iheriff,  and  after  the  matter  was  coopomid^d. 


MD  OF  THE  BICBTEl^lJTH  TOL0VK. 
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